
   

   WILL SIX SMALL WORDS IN A 11,000 PAGE BILL   

   COST 200,000 LOW AND MIDDLE INCOME OHIO  

   FAMILIES THEIR HEALTHCARE SUBSIDIES           
   The U.S. Supreme Court has scheduled oral arguments in a landmark 

case,   King v Burwell, for March 4
th

. A decision is anticipated  by the 

end of  June 2015. The question in King v Burwell is whether the 

language of the Patient Protection and Affordable Care Act allows 

consumers to receive premium subsidies in states that  have not 

established their own exchanges and  instead  are relying on the Federal 

government under HealthCare.gov.. The 4
th

 Circuit Court of Appeals 

ruled that the law’s language was ambiguous and applied the “Chevron 

doctrine.” What was that? In a 1984 Supreme Court case, Chevron  v 

U.S. Natural Resources Defense Council, the court ruled that federal 

agencies must follow the letter of the law where the law is clear, but if a 

law is ambiguous, then the courts must defer to an agency’s reasonable 

interpretation of the law. 

     The Competitive Enterprise Institute has filed this law suit asking the 

U.S. Supreme Court to hear the case previously decided by the U.S. 4
th

 

Circuit Court of Appeals. To enable their case, they needed four of the 

nine Supreme Court Justices’ vote to agree to hear their case. The lead 

lawyer on the case is Michael Carvin from the law firm Jones Day. He   

also worked on the 2012 challenge to the Affordable Care Act. The 

Obama administration defendants –including Sylvia Mathews Burwell, 

Mr. Obama’s Secretary of Health and Human Services—are represented 

by the Justice Department. “What is troubling is that four of the 

conservative Justices apparently think or at least are inclined to think that 

King v Burwell was wrongly decided by the 4
th

 Circuit Court of 

Appeals,” said Nicolas Bagley, a law professor at the University of 

Michigan. “As I’ve said before, there’s no other reason to take King.” 

     According to the challengers of the Affordable Care Act, opponents 

believe it limits the federal subsidies to states that actively established 

their own insurance exchanges. In the ACA’s first year, only 14 states 

and the District of Columbia did that; the other 36 states defaulted  

to federally-operated exchanges run through HealthCare.gov.  

     9.5 million Americans have enrolled in health insurance in 2015 

through federal or state marketplaces. Of those signups, 87% qualified 

for a subsidy to help pay for health insurance, which means that the 

majority of middle-and-low income families are able to access coverage 

at a price they can afford. The central question  in the case is what to 

make of a provision in the law limiting subsidies to these six words—“an 

exchange established by the state.”

       
   

  “But when you give a banquet, invite 

   the poor, the crippled, the lame, and 

   blind. And you will be blessed, 

   because they cannot repay you,  

   for you will be repaid at the 

   resurrection of the  righteous.”  

 

             (Luke 14: 13-14 NRSV) 
  

  HEALTH CARE FOR ALL 

   AMERICANS SHOULD  

   BE A GUARANTEE  

   NOT ONLY THOSE  

   WHO CAN AFFORD IT! 

   BUT LOOK  AT THE REST 

   OF THE COUNTRIES 

    IN THE WORLD! 
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Consumers who have signed up for 

insurance through the District of Columbia’s 

site or those of one of the13 states that have 

their own marketplaces would get to keep 

their tax credits, but in the remaining 37  

states, lawmakers would need to create 

exchanges  to give people access to 

affordable health coverage.  

     Given that most of those 37 states are led 

by Republican governors who opposed the 

law, it’s unlikely that they’d opt to create 

their own exchanges. Since Republicans 

have wanted to repeal the Affordable Care 

Act but can’t get past the President’s veto, it 

appears that the Supreme Court case poses 

the single largest threat to health care 

reform. 

     Opponents additionally argue that the six 

key words were included in the language to 

function as a carrot encouraging states to set 

up their own exchanges instead of leaving it 

to the federal government. Only then would 

their citizens be given subsidies. 

     On the other hand, the government 

defense is based on a single word. Word 

choice carries a lot of weight in legal 

interpretation when a state defers to the 

federal government to establish the 

marketplace. The law says that the feds shall 

operate “such” an exchange. The Obama 

administration argues that “such” implies 

that federal exchanges be functionally-  

effective and enable them to step into the 

shoes of state exchanges. They further state 

that it isn’t obvious that the law  intends that 

federal exchanges be functionally equivalent 

to state exchanges, if that is the case, then 

the law is at least ambiguous on the point. 

Since affordable coverage is a core tenet of 

the law, to say that people in state and 

federal exchanges aren’t equally entitled to 

tax credits would  create a law in conflict 

with the best interest of all Americans. In 

the government’s view, that could be 

enough to call it ambiguous on its face. 

      

 

     Congress battled over how generous the 

tax credit should be. There was a vicious 

argument over whether they would cover 

abortions. But it is important to note that 

Congress never debated whether they would 

limit the subsidies to states that built their 

own exchanges. And none of the states 

complained that the law coerced them into 

building their own exchanges. Lawyer 

Nicolas Bagley said, “There was not a 

breath during the legislative debate 

suggesting that Congress meant to deprive 

citizens in states with federally-facilitated 

exchanges of tax credits.” 

     Absolutely nobody can predict if the 

Supreme Court will strike down subsidies 

for federally-run exchanges, but without 

them, premiums would become unaffordable 

for millions of families. Remember 87% of 

the uninsured were eligible for subsidies.  

    If the Supreme Court overrules subsidies 

for Federal exchanges, Ohio advocates  

should join with Gov. Kasich and those who 

have received the subsidies to begin creating 

supportive coalitions in their home 

communities and encouraging their  own 

legislators, both House and Senate  

members, to support the establishment of  

state exchanges and restore their individual 

subsidies from the federal government.      

     According to the Robert Wood s Johnson 

Foundation, this decision could affect over 

7.3 million people expected to receive 

federal subsidies in 2016. Without subsidies 

the Affordable Care Act starts to fall apart.  

There are 200,000 Ohioans who are 

presently receiving some subsidies to offset 

some of the cost of health coverage. 

      If you  look at the impact across 

America in those states with federal 

exchanges, the total reaches over 11 million 

Americans. How can people of faith 

abandon that many brothers and sisters who 

need health care for their families?   †††                


