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MARTHA BRADSTREET vs. APOLLOS COOPER.

-*l-

Tz Court having been opened, the following Recognitors were
impannelled as forming the Grand Assize :

SYBRANT KeTTLE, ABraraM F, LansiNG,
GERRIT GATES, ANTHONY VAN SANDFORD,
JonN GATES, Jr. | Jacos Lansing, Jr.
STEPHEN P. ScHUYLER, PetEr VAN Loon,

EveErT VAN ALLEN, Joun DE Freest, JR.
Dow A. Foxbpa, EverT LANSING,

PETER G. VANDENBERG, Francis LansiNg,

JorN. GEDDES, CornErius E. TymEson.

- The fair demandant appeared in person, altended by John Van
Ness Yates and Samuel Stevens, Esqrs. as her Counsel.

The tenant appeared by Abraham Van Vechten, Daniel Cady,
Joseph Kirkland, and Benjamin F. Cooper, Esqrs.

Mr. Cady opened the case on the behalf of the tenant, and hav-
ing detailed to the Grand Assize the nature of the proceedings in

relation to writs of right, proceeded to state that his client was a
citizen of the United States, but that the demandant, who sought to
obtain possession of the property in question, was a subject of the
King of Great Britain ; that it was a general principle of common
law that an alien could not support a writ of right, and unless she

could show some treaty or statute in her favor, she could not reco-
ver in this form of action. Admitting, however, that she might be

enabled to support her claim on that ground, she still must show an
absolute indefeasible title, and in addition, an actual seizin or pos.
session by herself; or produce to the Court such evidence that the
law will presume she had been in possesion. On behalf of his
¢client he should show a clear paper title from the year 1794, and
that they have been in possession of the property, which is a tract
?f land situate in the village of Utica, and county of Oneida, in
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the Northern District of New-York, and composed part of what
~was formerly called Cosby’s Manor, from thence to the present
time : the bare fact for them to decide was, which has the greatest
mere right to the premises in question.

We shall shew you that the grantee of the deed of 1794 entered
into possession of the lot No. 96 of Cosby’s Manor under that
deed, uponthe execution thereof; that he claimed the sole and
exclusive ownership of that lot ; and that he continued thereon up
to the period of his conveyance to the tenant ;" and that during the
tenancy of the grantor and the present possessor very large and
and exteusive improvements, &c. had been made by them, and
that they had done other acts in their capacity as owners.

Mr. Cady.-~-We put in a deed dated 19th, July 1794 from Aga- -
tha Evans, cne of the davghters of General John Bradstreet, and
Sir Charles Gould, by his atterney Edward Gould, to James S.
Kip for lot No. 96 on which ‘he premises in question are included
with covenants for quiet enjoyment, clause of warranty &c. the
consideration is £ 627. 4. |

Mr. Yates.—We object to the production of this deed upon two
grounds, 1st, the interest of the grantors 18 not shewn, and 2d, the
deed purports to have been executed by Edward Gould, as the at-

torney of Sir Charles Gould, but no power of attorney is pro-
duced.

Conkling J.— These objections have been argued before in for=
mer frials and overruled, I will however note the objection'.

Mr. Cady.—1 would mention to the grand assize that the pre-
mises as described in the deed to Kip are part of the lot No. 96 in
Cosby’s Manor, the count of the demandant is for part of lot 96 in
the same Manor: we now produce adeed from James S. Kip to
the tenant, Apollos Cooper, dated 1Ith April 1795, describing by
metes and bounds 115 acres of the aforesaid lot (including the
premises in question) with the usual covenants for qmet enjoyment,
warranty &c. 1n consideration of £600. |

- Mr. Yates.—We have the same objections to this deed, with the
further one of the want of proof of possession by Kip under the

deed of 1794, which we do not admit—your Honor will be pleased
to note our objections.

John Fish examined by Mr. Cady.—A surveyor residing at Uti-
ca. Knows the boundaries of lot No. 96 of Cosby’s Manor-
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(Mr. Cady reads from the deed of 1795 as to the boundaries which
witness points out to the grand-assize upon a map of Cosby’s Man.
or which he produces: the deed states the quantity of land to be
115 acres ; witness identifies the land described in the count as
the same mentioned in the deed). The tenant has the western
half of the lot which lies between the canal and the river ; It ex-
tends about 32 or 34 chains south of the Erie canal ; that compri-
ges the whole extent of his lot ; knows Mr. Cooper has been in
possession ten years,

William Alverson.—Sworn upon his votre dire. Witness held
part of what was Cosby’s manor in the year 1797, which he has
since sold ; gave a conveyance with warranty ; koows the deman-
dant’s claim extends to the lot 97 as well as lot 96 ; my part was
formerly a portion of lot 97 ; witness is a relation of Potter to
whom he sold his portion of the lot, who has since sold it to Mr-
Huntington, against whom the demandant he understandsis pro-
ceeding.

Cross-examined by Mr. Cady.—He has no interest in any part of
lot No. 96 and never had.

Mr. Yates.—Objected to his being swornin chief : the objection
was overruled by the court, to which decision the demandant ex
cepted.

Sworn in chief.—Has resided in Utica since 1789 ; Edward
(Fould sold the landjto Kip, who had made improvements on it by
building a barn. Cooper took possession in 1795 ; has resided
there since then ; a person named Sanger was agent for selling
the land ; he had agency of other land ; the land has been clear-
ed and improved by Cooper ; it is now sold outinto lots or at least
a considerable part ofil ; when Cooper took possession there was

a piece cleared on the flats near the river; the first lot was sold to A.

bram Cooper in 1796 or 1797 ; there were about twelve or fifteen
houses on the land between the river and canal in 1826 ; lot 95 ig

the most easterly lot; the tree mentioned in the count stands on the

line between lots 96 and 97 ; Greenman, Pond, Harnard, Walker
Terry and Kingsley lived in separate houses on the land in 1826,
except Harnard and Terry, who lived in a double house ; John
Shaw also lived there ; Mr. Cooper’s possession did not extend the
whole width of the lot in 1796 between the canal and river ; the

houses I have mentioned are all on that part which was formerly
In the possession of Mr. Cooper.
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Cross-examined by Mr. Yates.—The Cooper lot was occupied in
1788 by Francis Foster as a squatter; Timothy Russel and Norman
Merry purchased of Foster for £ ; Foster had made only tri-
fling improvements, such as building a log house; hesold out in 1789
to Russel and Merry; they"sold to James Sole in 1790 or 1791; Kip
followed Sole in 1793 or 1794 ; when Kip took possession there
were about {welve or fifteen acres cleared ; Coopertook posses-
sion In 1795 ; Cooper did not take possession of the whole width
between the canal and the river ; witness lives on lot No. 96 now
under Mr. Harnard ; I rent my property of him ; Harnard claims
under Cooper; does not know that the lots No. 95, 96, 97, 99
were called the Bradstreet property ; did not hear who Sanger
was agent for ; knew he was agent for that land ; did not swear
on aformer trial that he had heard this property called the Brad-
street property in 1792, 1793 or in 1794; lives on part of the pro-
perty described in the count ; lived there a little over a year ; has

been examined repeatedly on these trials.
Re-examined, by Mr. Cady.—1I reside on the eastern part of the

- lot No. 96, on a part sold by Cooper in 1795, 1796 or 1797. The
house in which I live has been built between thirty and forty years ;

it was built by John Fordham ; hasbeen occupied by him, or those
claiming under him, ever since ; I entered under Harnard, in 1825

or 1826, when a man of the name of Locke was in possession ; I
succeeded Harnard in the pessession of the house ; he moved out
and I entered ; thinks Locke was in before Harnard ; there have
been a good many in possession there. (Mr. Cady then read the
description of the premises from the count, in order that the wit-
ness might determine whether the house was situated thereon as
therein described.) Witness then said that the house was on
Cooper’s purchase, but not within the boundaries, as described in
the count.*

Re-Cross-examined, by Mr. Yates.—My house is between King’s
house and the east line of lot 96 ; I live east from Cooper’s.

Solomon Wells=——Ezxamined by Mr. Kirkland.— Knows where Mr.
Cooper lives ; has known the property since 1791 ; became ac-
quainted with Sole about that time ; resided then at Deerfield,
where he has remained ever since ; James Sole was then in pos-

et 1

¥ See page 9.
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session of lot 96 ; about four or five years after Cooper came into
possession ; lives opposite to the lot No. 96, on the other side of
the river ; Cooper thas lived there ever since 5 thinks part of the
lot was cleared during the time Sole was in possession ; agreat many
houses besides Cooper’s on the land ; soon after Cooper’s house
was built others were erected. ,
Cross-examined, by Mr. Yates.—Lives on lot 13, at Deerfield ;
did not know Merry and Russell ; knew Kip ; understood that he
purchased from Sanger, as the agent of Goulc and Evans ; he was
agent for what some people called the Gould and Evans property ;

did not hear for several years that they were called the Bradstreet
lots ; has heard ofthe Schuyler and Bleecker lots ; my father’s was

one of the Scott lots, which i1s the one I live on; a person named
Lansing was the agent for that lot ; did not know Foster ; thinks it
likely he was gone out of the country before he (witness) arrived;
Sole sold te Kip, who sold to Cooper; has seen Kip on the lot ;
he built a house there, but not on the part sold to Cooper; has
seen him occupying the premises sold to Cooper: cannot say
whether there was any fence erected. |

Question by the Court.—It was already cleared where Cooper
built his house, in which he has resided ever since.

By Mr. Yates.—Does not know whether Kip was in possession

when he sold to Cooper ; Kip settled at first on the Bleecker lots;
not far from where Mr. Miller lived.

John Fish— Re-called by Mr. Stevens.—(The witness proceeded
to mark out with a pencil on the map the boundaries, as described
in the count.) The line, as now drawn, would include a portion of
Alverson’s and King’s lots.

Cross-examined, by Mr. Cady.—If the line were drawn to the

westerly side of King’s lot it would not touch the house ; but as
drawn by the boundaries laid down in the count, it would go tbmugh

it ; part of Alverson’s property, no doubt, is included in the count.

Mr. Stevens.—We contend that the witness, Alverson, is now
shown to be interested ; from the evidence just given, it is shown
that the line, as drawn from the count, runs through a portion of
the property of which he is now in possession; he therefore has an
immediate interest in preventing a recovery, fur the purpose of
protecting his own possession. He has not only an interest in the

question in dispute, but an interest in the event ; it is one of those
2
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cases in which reason and sound policy dictate an exclusion of such
evidence. He is doubtless interested in the event; for should a
verdict be rendered in favor of the demandant, he must be turned
out.

Conkling, J.—You had better proceed with the testimony, and
let this question be reserved for fuller discussion hereafter, before
the case goes to the Grand Assize.

Mr. Cady,—We rest for the present.

Mpr. Yates then proceeded to open the demandant’s case, stating
the facts which were subsequently rroved in evidence, and conten-
ding that by the purchase of General Schuyler, in 1772, a re-
sulting trust in one undivided fourth was created in General Brad-
street, which, through his will, and the wills of Martha Bradstreet
and Elizabeth Livius, became vested in the demandant, That, if
the demandant could not claim under that resulting trust, yet she
became seized in fee, under the decretal order of the Court of
Chancery in 1804, and the deed, in pursuance thereof, from Ed-
ward Gould to demandant, ‘That the statute of limitations was no
bar to the claim of demandant, she being protected by infancy and
coverture ; and thit her title, as an alien, 18 secured by the treaties
of 1783 and 1794 ; from the latter trealy it clearly appears that
the rights of aliens were protected ; if he should prove that a re-
gulting trust in the premises in question was created in General
Bradstreet, there did not then appear to him any doubt but that the
treaty did apply, and the constitution of the United States vested
this Court with jurisdiction. He would read from the ninth
article of the treaty so well known as the *“Jay Treaty”—¢1It is
agreed that Bgitish subjects who now hold lands in the territories
of the United Siates, and American citizens who now hold lands in
the dominions of his Majesty, shall continue to hold them accord-
ing to the nature and tenure of their respective estates and titles
therein ; and may grani, sell, or devise the same to whom they
please, in like manner as if they werc natives; and that neinther
they nor their heirs or assigns shall, so far as may respect the
said lands and the legal remedies incident thereto, be regarded as
aliens.”’” 'This article applies to the title of the parties, whatever
it is, and gives it the same legal validity as if they were cifi-
zens. It1s not necessary that we should show an actual seizin, but
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only that the title was in us, or our ancestors, before the treaty was
made. | |

Produces Exemplification of the patent for, Cosby’s Manor da-
ted 2d January, 1734, in which certain quit rents were reserved
to the crown.

Produces warrant of Daniel Horsmanden Esq. chief justice of the

colony of New-York, dated 7th May 1772, to the Sheriff of the
County of Albany, directing the sale of Cosby’s manor for arrear-
ages of quit rent: the return of Mr. Sheriff Ten Eyck was indors-
ed thereon, which stated that a sale had been had on the 4th of July
1772, and that the purchase had been made by General Schuyler
of the whole Patent, with the exception of one hundred acres, for

the sum of £

Produces the deed of conveyance from the sheriff to General
Schuyler under the quit rent sale, dated 20th July 1772.

Produces a deed of release, by way of partition, between Gen-
eral Schuyler and Rutger Bleecker, dated 19th day of December
1786, in which General Schuyler 1s stated to be seized of three un
divided fourths oflot No. 96 and Ruteer Bleecker of one undivi-
ded fourth, and by which Rutger Bleecker relenses his interest
therein to Schuyler.. (Also produces a map in which lots 95, 96,
97 were allotted to, and marked with the nsme of General Brade
street 3 it was _t)lbjeclétl to as admissible evidence on the ground,
that it did not appear to be in any way connected with the deed;
that it was made by a party who was a perfect stranger to the
transaction ; and it did not appear to be recognized by the parties
to the deed of partition: it was withdrawn.)

Produces the will of General John Bradstreet dated 23d Sep.
1734: <tall the rest of my estate, real and personal, I devize and
bequeath to my two daughtess® equally to be divided between them,
as tenants in ceinmon, in fee. DBut I charge the same with the pay-
ment of one hundred pounds sterling per annum, to their mother du-
ring her life. Notwithstanding the former devise for the benefit
of my wile and danzhters, [ empower my executors to do all acts
and execute all instruments, which they may conceive to be re
quisite to the partition of my landed estate, and I devise the same to
them as joint tenants, to be by them sold at such time and in such
manner, as they shall think mest for the interest of my daugh
ters , to whom the nett produce shall be paid in equal shares.
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I appoint for the execution of this my will the said Colonel
Philip Schuyler and William Smith Esq. New York:"” the will was
proved by General Schuyler alone.

Produces the will of Martha Bradstireet the elder, one of
the daughters of General John Bradsireet, dated 15th May,
1781, whereby she devised to her mother  Mrs. Mary Brad-
street, the produce and interest of her re:l and person-
al estate, during her life ; and after ber decease, she devised one
equal third of her estate, real and personal, to her sister Elizabeth
Livius, her heirs and assigns, to be at her disposal, independent of
her husband ; one third part to Samue! Bradstreet and Martha
- Bradstreet, children of her late brother Samuel DBrad-
street, and to their heirs, with benefit of survivorship. The re-
maining one third thereof she gave to her sister -Agatha, wife
of Charles Du Belamy, during her life, independent of her hus-
band, after his death, she surviving, to her in fee: but if she died
before her husband, to her children ; but if she survived her hus-

band; and had no children, and should not dispose of the same
by will, the same should go to Elizabeth Livius and her heirs. A

like devise of the share given to Elizabeth Livius was made in fa-
vour of her sister Agatha, if she should die without dlﬂposmg of
her share, and without issue,

Sir Charles Gould was appointed sole executor of this will, and
authorized to act relative to the estate of the testatrix in Ameri-
ca, by the following provision. ‘‘And I do authorize my said
executor to sell and dispose of such real estate as I may be enti~
tled to in North America, or elsewhere, and to execute conveyances
for the same, and to place out my moneys upon such securities as
he may deem proper, and in such manper and form, as to the shares
devised to my sister Agatha, and to my nephew and ntece, Samuel
and Martha, respectively, as shall be conformable to the provisions
of the will in respect to each of those shares.

Produces the will of Mrs. Mary Bradstrcet, the widow of Gen-
eral John Bradstreet, dated 23d ‘March, 1782.

Produces Exemplification of a bill in Chancery, filed 3d May,
1788, by Charles John Evans and Agatha his wife, against General
Schuyler.

Prodnces Exemphﬁcatmn of the answer to the bill, filed 3d March,
1789. [The copies of the bill and answer, and extracts therefrom
would have been given, had they been within the reach of the Re-
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porier ; he hopes, that from the argument of counsel, as set out in
the report, sufficientmay be gathered to render the case fully clear
and comprehensive.] -

Archibald Campbell— Examined bty Mr. Stevens.——Is Deputy Sec-
retary of State. Produces book of record from the Secretary’s
office ; it contains a deed of partition between the devisees of Gen-
eral Schuyler, dated 11th May, 1805, it was recorded on the 2d
of September, 1809, to which there 1s annexed a map of (Cosby’s
Manor, on which lots 95, 96 and 97 are marked to General Brad-
street : there are several other lots, some marked to John Marine
Scott, and some to Mr. Bleecker.

Mr. Cady contended that this evidence was inadmissible ; the
deed ought to have been recorded in the office of the County Clerk :
he also contended that it was not any evidence against the tenant,
becanse the map was not made unlil after the conveyances under
which the tenant claims, |

Mr. Stevens.—DBy the Revised Laws of 1802, chapter 155, § 4, 5,
the deed is properly enrolled in the Secretary’s office; the Revised
Laws of 1813 directed the enrollment in the County Clerk’s office.

The evidence was admitted ; decision excepted to by the tenant.

- Produccs will of Mrs, ana, dated 25th May. 1794, by which
she constitutes the dewandant her sole heiress, when she attains
the age of twenty-one years, or marries, provided she marries with
the consent-of Sir Charles Morgan (Gould); with a proviso that in
case of demandant’s death before she should attain the age of twen-
ty-one, or be so married, the same should go to her brother, Sam-
uel Bradstreet,

Mr. Cady objected to the introdaction of the will, on the ground
that Mre. Livius, at the date thereof, was a feme covert; and also for
want of proof of its execution.

M. ‘-Yates.—--Martha Bradstreet, by her will, devised one third
of her share which she took under the will of General Bradstreet to
Mrs. Livius, her heirs and assigns, to be at her disposal, independ-
ent of her husband. The devise is therefore good, as the execu-
tion of a power of appointment. 1t s no objection to a will, more
than thirty years old, being read in evidence, that possession has
not followed it, because the court cannot know how the will directs
the possession to go, till it be‘made acquainted with the contents of
the will, by its being read. 2 Car. & Payne, 440, and see Doe

“em Oldham and wife . Woolley,2 B. & C, 23,
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Admitted, but excepted to by tenant.

Produces release from Samuel Bradstreet to Matthew Codd and
Martha, his wife, (the demandant,) dated 26th July, 1802, of his
share under‘the will of Mrs. Livius.

Mr. Yates.—We offer this to confirm the existence of the will of
Mrs, Livius: it may also be as well to mention, that *Elizabeth
Livius was the step-daughter of General John Bradstreet. "

Produces exemplification of divorce of the demandant from her
husband, Mat(thew Codd : the date of the decree pronouncing the
divorce, was the 16th ol June, 1817 : "the divorce was obtained on
a bill filed by the demandaut.

Mary Bradstreet, examined by Mr. Yates.—Is the widow of

Samuel Bradstreet, the brother of the demandant ; the demandant
was married in Ireland in the year 1799, and came to this coun-
try in the fall of the same year. She was under twenly-one when
she was married ; she was twenty-one on {he 10th August, 1801.
Agatha and Martha were the names of the {wo daughters of Ge-
neral John Bradstreet. Agatha marrfed Charles John Evans.
Mr. Evans formeriy went by the name of Du Bellamy, his real
name, however, was [Kvans,  Martha Bradstreet died unmarried ;
she died before Elizabeth Livius, the step-daunghter of General
- Bradstreet ; Elizabeth Livios had no children; she was the se-
cond wite of Mr. Livius; Mr. Livias had children by a former
marriage ; the demandant is a niece of Elizabeth Livius; my hus-
band was a son of Major Bradstreet, and the brother of demand-
ant ; there were not any uecarer of kin to Mrs. Livius, than my
husband and the demandant; the demandant has left this state, on
a visit, but with that exception, remained here ever since ; she
feft her family here when she went ;. she was absent but a short
period at a time.
- Cross-examincd by Mr. Cudy —Witness left England in 1796 or
1797. Untii her marriage with Sumuel Bradstreet, she was not
acquainted with the I'nmily.' Hlad not any personal acquaintance
with Mrs. Liviusy shevesided in Loncon; she was, she under-
stands, a native of Boston: does not know how long she resided
in London; believes she died about a year or two before my mar-
riage ; id not know Martha, the diughter of General John Brad-
street ; she resided in London,  Mrs, Evans resided in New York

at the time of her death ; does not know where she resided at the



15
‘time of her marriage ; the demandant has resided in Utica, Frank
fort, New York, and Albany.

Re-examined by Mr. Yates.—As far as she knows, Martha Brad-
stret, the elder, and Mrs. Livius resided in England or Canada,
during the rcvoluli;)n‘ury war, |

John R. Bleecker, examined by Mr, Yates.—(Mr. Yautes produ-
ces the map mentioned in page 11.) The map was found among
my father’s papers; itis a map of the division of Cosby’s Ma-
nor, containing the whole tract conveyed to General Schuyler, by
the Sherifl of the county of Albagy in 1772 it was made !1y my
erandfather ; he was a surveyor; it is dated 31st August, 1786 ;
saw it first about thirly years ago, before the death of General
Schuayler; the lots marked to my faither upon the map, corres-
pond with those mentioned in the deed ; with regard to the other
lots, cannot say whether the map and the deed correspond, as he has
not compared them ; General Schoyler, John M. Scott and Geng-
ral John Bradstreet were the purchaszers of the other lots; Ge-
neral Bradstreet's lots were purchased in the name of General
Schuyler, as trustee for General Bradstreet ; General Schuyler
died 18th November, 1804,

Mr. Yates.—We now contend that the map is admissible evi-
dence, and may be taken as part of the deed of }9th December,
1786 : in addition {o which, there is a charge made by Bleecker
against General Schuyler. as appears by the answer of General
Schuyler, for preparing (his very map, dated on the same day that
the map is. The court also are aware, that in some cases of boun-
dary, that full proofis not-nccessary, which is required to estab-
lish a private fact,  Mima et al. v. Hepburn, 7 Cranch, 295-6.
Rejected Ly the court ; Demancant excepted.

Admitted that the undivided fourth (the amount claimed to be
recovered) is worth more than §2,000. 2

Produces exemplified copy of record of partition filed 11th
September, 1806, in the Supreme Court of the state of New
York, between Matthew Codd and Martha his wife ;3 and Richard
Harrison, Charles Wilks, Edward Gould, Benjamin Walker, Ng-
than Williams, Jonas Platt and others, (for part {)G'C()-s-l;y‘-,_q M:mor)
10 favor of the demandant 3 it <id not :nclude the Uticu_pmperiy.
Richard Harrison, Charles Wilks and Edward Gould were trustees
under the will of Mrs, Evans . Nathan Williams and Jonas Platt
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were the trustees of Mre. Bainbridge, the legal representatwe
of Mrs. Evane,

Produces exemplified 'copy of the will of Agatha Evans, dated
29th November, 1794.

Mary Bradstreet re-called.— Mrs. Dainbridge was a daughter of
Mrs. Evans, formerly Mrs. Symington.

Mr. Van Vechten-then read thé following extract from the will
of Mrs. Evans, *“ directing her executors to confirm certain con-
veyances of property she had made, previous to the execution of
the conveyance of the 16th May, 1794, by General Schuyler to
herself and Edward Gould.”

Produces consent of Sir Charles Morgan, late Sir Charles Gould,
to the marriage of Mrs. Bradstreet, the demandant, dated in June,
1800, a few months after the marriage.

Mr. Yates.—'T hat subsequent consent is sufficient.  See Jackson

v. Millery, 6 Wendell, 232. Clark’s ex’ors. v. Van Riemsdyk, 9
Cranch, 159, 161. '

Admitted—That General John Bradstreet died 26th September,
1774.

That Martha Bradstreet the elder, died 22d March, 1782.

That Mary Bradstreet, the widow of General John Bradstreet,
died 31st March, 1782.

That Charles John Evans died 9th August, 1793.
That Agatha Evans died 9th February, 1795.

That Elizabeth Livius died 4th May, 1795.
- Demandant rests.

Mr. Cady.—Produces the following deed, dated 16th May, 1794
from Philip Schuyler, executor of the last will and testament of
John Bradstreet, deceased, of the one part; to Agatha Evans, (for
her share under the will of General Bradstreet) and Edward Gould,
of the city of New York, (describing - him as the attorney of Sir
Oharles Gould, sole executor of the last will and testament of Gen-

eral John Bradstreet, deceased). It recites the purchase by Gen-
eral Schuyler ; the will of General John Bradstreet; and that

“Philip Schuyler, at the time of the making thereof, was seized in
trust for the said John Bradstreet of one undivided fourth part of
the tract of land described in the partition deed, executed by him-
self and Rutger Bleecker (together with other lands): the death of
William Smith his co-executor ; and that Agatha Evans, formerly
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Agatha Du Bellamy, is one of the daughters of John Bradstreet.

It also recites the will of Martha Bradstreet, the daughter of John
Bradstreet, and the devises in the same of one third to Samuel and
Martha Bradstreet, children of her brother Samuel Bradstreet, de-
ceased; one third to her sister Agatha, then the wife of Charles Du
Bellamy, afterwards Agatha Evans, the wife of Charles John Ev-
ans; and the remaining one third to her sister Elizabeth Livius ;
and that partition had been made among the proprietors of the
Manor of Cosby, describing the lots which fell {o Schuyler, as
trustee of John Bradstreet, and among them Iot No. 96; and that
the same had, with other lots which fell to Schuyler in his own
right, been conveyed to him by the deed of partition. The deed
states, that the said Philip Schayler, as well to invest the said Aga-
tha Evans with a legal title to her proportion of the said lands and
tenements, devised to her by virtue of the wills of the said John
Bradstreet and Martha Bradstreet, as to convey the rest and resi-
due thereofto the said Edward Gould, in trust for the said persons
who may be entitled to the benefit thereof, under the will ot the
said Martha Bradstreet; “and in consideration of ten shillings,” &c.
hath, ‘“by virtue, also, of the power and authority with which he is
so as aforesaid invested, and of all other powers which he may law-
fully claim as executor,”” and doth ¢‘ grant, bargain, sell, alien, re-
Jease, and confirm,” to Mrs. Evans and Edward Gould, and their
heirs and assigns, the said lands which fell to the share of the said
Philii} Schuyler, as a trustee for the said John Bradstreet, (de-
scribing them at length, and including lot No. 96,) withthe reversion
and reversions, &c. and all the right, title, &c. in law or equity, &c.
to have and to hold, &c. to the said Agatha Evans and Edward
Gould, their heirs and assigns, in maoner following, viz : two equal

undlwded third parts to Mrs. Evans, and the remaining one undivi-
ded third to the said Edward Gould, his heirs and assigns,” and

upon the following trusts, that is to say: to sell the same, from
time to time, as may be most expedient, and every or any parcel
thereof ; and, after deducting the charges of sale, and other con-
tingent expenses attending the said trust, to divide the residue of
the money to arise from such sale, to and among the said devisees,

Samuyel Bradstreet and Martha Bradstreet, and the said L]:zabeth
Livius; and their heirs, executors and administrators, accordmg to

their 8everal interests in the estate of the said Martha Bradstreet
3
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by virtue of her will, or to such persons as would be entitled there-
to, upon the happening of any of the said contingencies, in the said
will mentioned,’”’ &c. The deed further contains covenants against
Schuyler’s own acts or incumbrances, and for further assurance,

Abel French, examined by Mr. Cudy.—Went to Oneida County 1n
the year1792, and remained there till about 1805; knows the tenant
Mr. Cooper ; he came there about two years after me ; he made
a purchase of some properly at what is now called Utica ; wit-
ness recommended him to purchase; as far as he knows Cooper
has resided there ever since; Cooper has frequently pointed out to
me the tract of land he purchased ; witness was in Utica about
three years ago ; Cooper was still in possession ; about the time
Cooper purchased there were about len acres improved ; where
Cooper lives there are many settlements; the place is thickly settled.

Solomon Wells recalled by Mr. Kirkland—David P. Hoyt lived on
the eastern part of the lot; he resided there rising thirty years;
perhaps thirty five.

Mr. Stevens.—We object to their establishing an adverse pos-
gession by means of the title of a third person.

Mr Cady contra cited Stearns on real actions, 339.

Mr. Yates contended that this was a departure from the true
guestion as to which of the parties had the better right: 3 Johnson’s
cases, 128.

The Court ruled in favor of admmitting the evidence, to which
the demandant excepted.

Ezamination continued.—Went to Uticain April 1791 ; saw Sole
a few days after his arrival ; he was in possession of the eastern
part ot the lot ; ; Kip went mto possession afterwards ; he built a
house a number of years afterwards along the side of the canal ;
David P. Hoyt was in possession as soon as Cooper ; he ]ived
there until his death, which took place about five years ago ; Hoyy

exercised acts of ownership uponit fo the day ofhis death; the
part claimed by Hoyt was in fence when witness came mto the
country ; the widow and children of Hnyt are now in possession ;
there are a number of houses on that part ; to the best of his re-
collection Hoyt was there from 1796 or 1797.

Cross-exemined by Mr. Stevens.—Hoyt was a tanner and currier;
his tanyard was west of his house ; has seen him at his tanyard ;
that is not on the 1lot No. 96; between where the wind-~
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mill stands, and on the river on the easterly side, does not know
whether there are any houses ; cannot say whether he has ever
seen Hoyt exercise any act of ownership upon any part of lot No 96.

Tenant rests again.

Myr. Yates. Produces decree of the court of chancery; also the
bill and answer in Codd and wife, against Gould and, Bradstreet.

The bill stated that Gould had become possessed of considerable
personal property in trust for Mrs. Livius; and also that certain
real estate had become vested in him, in trust as aforesaid, ‘and
praying an account ; that Edward Gould should state how he held
and had acquired the aforesaid property in trust; and, that he
might transfer the said property to the demandant, and deliver over
all vouchers ,papers, and muniments relating thereto, and make a
full answer to the bill.

The answer of Edward Gould filed in 1802, admitted that he
held the property as mentioned in the bill, both real and person-
al, by virtue of a power from Mrs. Livius, and also a power from
Sir Charles Gould, the e.ecutior of Martha Bradstreet ; which he
was ready to account for and transfer ; but, that by reason ofthe
dispute between Samuel Bradstreet, and the demandant, relative to
the property left by Mrs. Livius, and the marriage of the deman-
dant, without the previous assent of Sir Charles Morgan, (Gouid)r
he (the defendant Edward Gould,) was informed by counsel, that
he could not securely make the transfer, without the sanction of
the court of Chancery. ’ | -

The decree which was made in 1803, directed the real estate,
which Edward Gould held in trust as aforesaid, to be conveyed,
under the direction of a Master, to the demandant ; and also, that
it be referred to a Master to take an account, &c. and report touch-~

ing the properly, so as aforesaid held in trust by Edward Gould;
but that Gould should not be liable for any of the trust property,

which had been converted into money before his bankrupftcy.
Produces the following deed, dated at the city of New York, on

the 22d October, 1804, made between Edward Gould and the de-
mandant, by the name of Martha Codd ; it recited the conveyance
executed by Philip Schuyler, on 16th May, 1794, as executor of
General Bradstreet, to Agatha Evans and Edward Gould, and the
different wills hereinbefore set forth, and the trusts thereby created;
that Martha Codd, late Martha Bradstreet, by the will of Elizabeth
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Livius, has, since the execution of the deed from Philip Schuyler,
become entitled to all the estate of Elizabeth Livius, conveyed by

the deed of Philip Schuyler to Edward Gould, in trust for Sir
Charles Gould, as executor of the will of Martha Bradstreet, not
sold or conveyed according to the trust; and that Edward Gould,
having become a bankrupt, has been ordered by the Court of Chan-
cery to transfer and convey to Martha Codd, all the estate vested
in him as trustee; and that he is willing to convey to the said Mar-
tha Codd all the estate vested in him as aforesaid, as her trustee,
to which she may be entitled to, under the will of Martha Brad-
street. The deed then proceeds to convey to Martha Codd, her
heirs and assigns, all the real estate held by Edward Gould at the
time of his becoming bankrupt, as aforesaid, astrustee as aforesaid,

for the said Elizabeth Livius, by virtue of the several indentures
of release, executed by the said Philip Schuyler, as aforesaid, and

the several wills therein referred to ; and, also, all the real estate
held by him, the said Edward Gould, at the time of his becoming
bankrupt, as aforesaid, as trustee for the said Martha Codd, by
virtue of the said several indentures and wills above referred to ;
to have and to hold unto her, the said Martha Codd, her heirs and
a551gng to the on]y proper use, benefit and bEhUOf of hEI‘, the Si’l’lldj
Martha Codd, her heirs and assigns, for ever.

Produces Exemplification of the proceedings by which Edward

Gould was declared a bankrupt ; the act of bankruptcy was stated

to have been committed in June, 1800 ; the commission of bank-

ruptcy was dated on 13th October, 1802. o
This closed the evidence on boeth sides.

Mr. Yates.—Before I commence my address to the grand assize,
I wnll thank my learned opponents to mention the authorities on
which they intend to rely, so that the gentleman who is to follow,

me, may have an opportunity of looking into them.

Mr. Van Vechten.—Ve refer to 1.Sch. and Lef. 104 ; Co, Latt.
293, a. 1; Henrj, Bl. 1 ; 5 Taunt. 326 ; 19 Viner, 312, n. 2. As
to i-ecitals in deeds under which parties claim, see 4 Peters, 1; 5
Peters, 402. .

Mr. Cady.—As to adverse possession, we cite Jackson dem
Young et al. v. Lllis and White, 13 Johuns. 118 ; Jackson dem Preg-
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ton et al, v. Smith, 13 Johns. 412; Jackson dem Vanderlyn and
Betts v. Newton, 18 Johns. 360. ;

When the property is directed to be converted into money,
Craig v. Leslie et al. 3 Wheat. 578. As to resulting trusts being of
equitable interest, 1 Cruise 464, 465. That a feme covert cannot
make a will so as to devise real estate, 6 Cruise, pagz 15, 0 10; 2
Day’s Connect. Rep. 163. We also refer to 2 Cruise, Title 12, c.
1, s. 20; 9th Article of Jay’s Treaty; Harden v. Fisher, 1 Wheat.
301 ; Stearns on real actions, 19, 35; Co. Latt. 296, b. In rela-
tion to trusts, 2 Johns. C. C. 397 ; 2 Peere Wims. 548; to shew
they are mere equities.

Mr. Yates, then commenced his address to the grand assize, in
which he forcibly and eloquently contended for the claims of his
client ; commenting upon the evidence as he proceeded, and evi-
dently by the suavity of his manner, paving his way to the kind-
ness and good will of the grand assize, whose careful and impar- -
tial attention he was aware he so much needed while he led them
through the enormous mass of authorities, he deemed it his duty to
submit to them. With all the zeal of an advocate, deeply inter-
ested in the cause of his client, he addressed the feelings of the
grand assize, hoping that by their verdict, they “ would cause the
rosebud which the demandant had planted in Europe, to blossom
and flourish in America’ ; he wus well assured that the objection
raised by his opponents, that the demandant was a foreigner,
would have no weight with them ; but that they would fairly,
fearlessly, and impartially deal out justice to the parties.

The deed to James S. Kip, 1s from Agatha Evans and Edward
| Gould as the attorney of Sir Charles Gould but there 1s not any
Uharles when a party executes a deed under a power of attor-

ney, the power of attorney ought to be produced, Joknson ». Ma~
0N ; lEsp 90 ; Yarborough ». Beard, Taylor’s N. C. Rep. 25.

The power must be produced, because there is, in the nature of

things, no prima facte evidence that one man is, in fact, the attor-
ney of another : . Osborn v. U. S. Bank, 9, Wheatan, 829. Admit-
tmg that the power of attorney was sufficient for the purpose. of
conveying the property, it ought to have been recorded in the of-
fice where the deed is required to be recorded ; otherwise the deed
made by the attorney is not efiectuul as a recorded deed: ZTaylor v,
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McDonald ; 2 Bibb, 420. Presuming, however, that the power
was given ; 1t was not such an one, as could authorize Edward
Gould to make a valid conveyance of this property : in any event,
whatever might be the powers conferred on Edward Gould by that
deed, it could not be received here as evidence ; as Sir Charles
Gould could not delegate his powers of executor. The authority
to execute a deed must be by deed. An agent cannot bind his
principal by deed unless he has authority by deed so to do : see
Hanford v. Mc/Nair, 9 Wend. 54.  As to'the construction of pow-
ers, see 2 Ventris, 350 : 1t i1s a general rule that a purchaser un-
der a power purchases at his peril.  If there was no subsisting
power or authorily to sell, no title s acquired ; Swan v. Saddlemire

and Wood, 8 Wendell, 681; Jackson dem Anderson v, Anderson, 4
Wendell, 474 ; Sinclair v. Jackson, 8 Cowen, 681 ; Doe dem Biggs.
v. White et al. 2 Dowling & Ryland, 717. Where real estate is
"devised to executors with power to sell the same, and the execu-
tors die without conveying, thé estate descends to the heirs at
law, Jackson dem M:ller et al. v. Potter, 4 Wend. 672. Every exe-
cution of a power must have reference to the original deed creat-

ing that power; and whoever claims under the execution, must
make title under the power itself;  Robinson ». Hardcastle, 2
Term Rep. 241; had this course been pursued, as it ought to have

been, Kip would then have learnt that there had been such per-
sons us General Schuyler ; as General Bradstreet; that he had
left two daughters, to whom his property was devised ; but he
would not there have learnt any thing, or found any thing, about
the grantor of his deed, idward Gould. It is general rule of law;
that a delegated authority cunnot be delegated ; see Shankland ».
The Mayor, &c. of Washington, 5 Peters,-395; So, wherever a
power Is given, whether over real or personal estate, and whether
the execution of it will confer the legal, or only the equitable right on

the appointee, if the power repose a personal trust and confidence
in the donee of it, to exercise his own judgment and discretioq, he
cannot refer the power to the execution of another, for delegatus

non potest delegar:. Therefore; where a power of sale is given
to trustees, or executors, they cannot sell by attorney ; Sugden op
Pow. page 175, First American Ldition. The executors canpot
sell by attorney. The power given to them, by the will, was a
personal trust and confidence, to be exercised by them jointly,
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according to their best judement, under the circumstances con-
templated by the will. One executor in this case, cannot commit
his judgment and discretion to the other, any more than to a stran-
ger; Berger and Icard Ex’ors, &c. v. Duff, 4 Johns. C. C., 368.

Mr. Cady.—W e shall contend that after a lapse of thirty or for-
ty years, the existence of this power is to be presumed.

Mr. Yates.—We contend also, that this deed to Kip is impro-
perly executed : the power of attorney was a joint power to Lud-
low and Gould, and the deed to Kip is executed in the name of Ed-
ward Gould, alone. If cne of several partners execule a deed,
or covenant, in the name of the firm, it is his own deed ; for,
though one partner might bind another by written instruments, he
could not do so by deed, without a special power under seal for
that purpose ; Harrisonv. Jackson et al. T Durnford & East, 203 ;
Steinbeck v. Rhinelander et al. 3 Johns. Cuases, 280 ; Green & Mosher
». Beals, 2 Caine’s Rep. 254 ; Appleton v. Binks, 5 East. 148 Fan
one of several partners execufe a deed, or covenant in the name of
the firm, #f 7s his own deed. It is not denied that the defendant was
~an agent of the Granville Cotton Manufactory. But there is a dis-
tinction between an attorney in fact, and an agent. The former
can be constituted only by deed. The authority of the latter may
be by parol or implied. An attorney must always use the name of
_his principal ; an agent or factor, may do the business in his own
name. If the defendant had been an attorney in fact, and had exe-
cuted ‘the deed in his own name, ¢ would have been void. The
deed 1s the act only of the person who affixes the seal ;> Whaite et
al. v. Skinner, 13 Johns, Rep. 307. The deed here is executed by
Edward Gould alone, and although he describes himself as the at-
torney of Sir Charles Gould, he only is personally liable, and not
Sir Charles Gould ; Stone v. Wood, 7 Cowen, 453 ; see also, Mac-

kay et al. v. Bloodgood, 9 Johns. 285. The declarations and ad-
missions of Edward Gould, that he held the power from Sir

Charles Gould, cannot be received in evidence of the fact of his
authority ; Lessee of James v. Stookey et al. 1 Wash. C.C. 330.

It is contended by the tenant that his possession 1s adverse :
for such argument there can be no ground. Before he can set up
any claim to an adverse possession, he must prove the validity
of his own title. The rule of caveat emptor, applies only to pur-
chasers of defective legal titles : it is true he is not to be affected
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by any latent equity, whether founded on trust, fraud, or other-
wise, of which he had not actual notice, or which does not appeur in
some deed necessary in the deduction of the title, so as to amount to
constructive notice ; Wilcox v. Calloway. 1 Wash. Virg. Rep. 41 ;
Hooe et al. v. Pierce, | Wash. Vir. Rep. 217. 1t will be contended
that Kip ougkt to have had actual notice of this fraud ; we contend
that constructive notice of all, that is apparent upon the face of the
deed, under which they claim; and such other facts as those
which necessarily would put him (Kip) on enquiry, if pursued
with ordinary diligence and prudence, is sufficient ; Dexter v. Har-
ris, 2 Mason, 536; Dunch v. Kent, 1 Vernon, 319; Wormley .
Wormley, 8 Wheat. 445; Hamilton v. Royse, 2 Sch. & Lef. 315.
We contend that the tenant entered and was a purchaser with no-
tice of our interest ; he therefore entered in subordination to our
rights, and such entry would not coastitute an adverse possession.
Again, the tenant has shewn no adverse possession of the premises
in question, under the deed to Kip ; because, though the deed was
void, as to what Edward Gould professed to convey, it was valid
for Mrs. Evans’ share, and as to that, it made Kip a tenant in com-
mon with the demandant, pro tanto: therefore his possession is not

adverse ; Barr v. Gratz, 4 Wheat. 213 ; see also, Den dem. Walk-
er v. Turner, 9 Wheat. 551.

How does the title of the demandant stand? The first objec-
tion urged against it, is, that she is an alien, and therefore, cannot

maintain a writ of right; see Hughes v. Edmards, 9 Wheat. 496 ;

"Orr v. Hodgson, 4 Wheat. 463 ; Blight’s Lessee . Rochester, 7
Wheat. 535; Jackson ». Beach, 1 Johns. Cases, 899 ; Jackson wv.

Lunn, 3 Johns. Cases, 109 ; Act of April 2d, 1798 ; March 26, 1802;

.dpml 4, 1807. The title became vested in General S., In ATy by
a conveyance in fee from the Sheriff of Albany county, and lot No.

96, (which includes the premises in question,) in the release made
by Schuyler to Gould & Evans, in May, 1794, pursuant to a divi-
sion, 1s stated to have been drawn to Schuyler, in trust, for Gene-
ral Bradstreet. Schuyler, in his answer, admits that the money
was advanced him by General Bradstreet, at the time of the pur-
chase ; (who for various reasons, did not wish his name to appear
in the purchase deed;) that the purchase was made for General
Bradstreet; and that he held the property in trust for him.
Where land is purchased in the name of one person, and the con-
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sideration isiadvanced by another; atrust resdlts in favor of the'
person who advanced the consideration; Jackson dem Selﬂﬁﬂ.
Morse, 16 Johns. 199 ; in the case of Jackson v. Mills, 13 Johus.
463, Spencer C. J. says it-was proved that Whitlocke’ wal’ the"
mere trustee of Harder, in taking the Sheriff's deed, under'the"
sale on the junior judgment ; and the deed from Whitlocke to Har-
der was the mere execution of his trust. Harder only ‘was“ bene-
ficially interested in thut purchase as it was madé for him, and he‘
paid the consideration money.  Whitlocke never had any interest
under that deed ; and, therefore, his execution of the trust, could
not operate as-an -estoppel to any titlelie ‘might thereafter ace
quire, in hiz own right to the same lands. The interest obtained
by General Schuyler wnder the deed from™ the Sheriff, so far as?
our fourth is concerned, was not'even a mere equity ;" if the ven-
dee (General Schuyler) hud only a mere equitable interest: a’
Judgment at law is not a lein ; Bogertw. Perryet al. 17 Johns. '3‘51
the nroof in this case clt.,..uly shews, that General Bradstreet h'tci
the whole beneficial interest in the premises in question ; .and
that Geneml Schuyler was a vominal grantee, without title ;— .
the’ remetly of" the demandant, then, is in this Court, 'md gi;ag
should not be sent'from « court of ’Law to a court of Equity, for
the' 'recvery of her riguts ; Jack.on dem. merr-rrm v. Bateman,,.
Q Wendell, 574 ; in the case of Whate. v. Carpmler 2 Paige. 238.;

el
Chaneellor Jones sm,q ¢ aresulting trust arises by implication iof .
law, and the operation of it is to vest the estate itself,in Ahe pdrty

to ahn*n the trust resolts.  The principle | 15, that the estate. be-.,

lones to the party who .u]\.m(ea the money. out of his own ﬁ;nﬁlal
and, on his own account, to pay for it; and the nominal grantee, who
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receves the title withon! Paying, or InCurling any hability. to pay:
any ‘purt of the consideration mﬂnej, 18 Jooked upon, and in truth .,
18, the mere crnrluut [n;:e or chmne}, lh:ou"h which  the estate

and ' the title and interest in it pass {rom (hf‘ grantor to the real .
pumhmer who pays the consideration for it.. 1{ followss; as'a ne-
cessary rnnerqumro that the trust must arise, if at all, at, the.i:
timie of the convey.mce ; and that the money or other consideras
tion for the decd, which is the foundation of the trust, must be -
theén pmd or secured o bt patd. . So far has this principle beén
carriéd; that courts of law have held, that such interests are sale-

able by execution against the cestur que {rust, and that the right of
' -
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possession, and legal estate may be recovered in an action of eject-
ment or writ of right, on the ground, that the tiust is executed
by the statu‘e of uses, and the estate itself vested in the cestui que
trust.”’ Again, to make out a resulting trust, by the peyment of
the consideration money by one, the deed being taken in the name
of another, the money must be pmd at, or before the execution of
the deed ; Jackson dem Erwin et al. v. Moore, 6 Cowen, 706. Ge-
neral Schuyler admits in his answer to the bill filed by Charles
John Evans and wife, that the consideration money was paid by
Bradstreet, before the execution of the deed : his declarations
are competent evidence, for the purpose of establishing a result-
ing trust. Such trust is not within the statute of frauds, and may
be proved by parol, and the payment of the money, by the cestus

gne trust, ought to be clearly and satisfactorily established ; Foote
et al. v, Colvin et al. 3 Johns. Rep. €16; Malin et al. v. Malin et

al. 1 Wend., 625, 648. As to the doctrine of seizin, and that an
actual entry ought to have been made ; 5 Cowen, 375; 1 Peters,
506, 7, 8; 1| Munford, 162, 163; 8 Cranch, 245.

Mr. Stevens.—'There is nothing in this case that would justify
connsel to interest the feelings of the Grand Assize ; they have a

more important duty to perform, to listen and adjudicate upon dry
matters of law and fact. It is a novel action ; it is &n important

one, and invites a sober examination of the law and facts. The
law and facts are so inseparably blended that the jury must neces-
sarily pass upon both,

The first objection raised against the right of the demandant to
recover is, that she is not a citizen of the United States : this does
- not preclude her right of recovery. The demandant has the legal
title vested in her, and is entitled to recover under the wille, or
under the deed given by General Schoyler to Evans and his wife
and Edward Gould, as the atrorney of Sir Charles Gould.

Another objection is raised, that at the time of Jay's treaty. there

was not any seisin in General Bradstreet : the case of Hughes v
Edwards, 9 Wheat. 496, is directly in point, which states : ¢ That

the next objection relied upon is the alienage of the respondents,
The objection wouid not, we think, avail the appellants, even if
the object of this suit was the recovery of land utself| since the re.
medies, as well as the rights, of these aliens, are completely pro-
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tected by the treaty of 1794, which declares ‘that British subjects
who now hold lands in the territories of the United States, &c. ghall
continue to hold them, according to the nature and tenure of their
respective estates and titles therein; andmay grant, sell, or devise
the same to whom they please, in like manner as it they were na-
tives ; and that neither they, nor their heirs or assigns, skall, so
for as mny respect the said lands, and the legal remedies incident
thereto, be regarded as aliens:’”’ there is no dount but that the
treaty eives hi.n the same rights he would have had, had he been a
citizen of the United S:ates.

The objection on tlse ground of the demandant’s being an alien
was subseguently waived. |

The next question for your consideration is, who has the best
paper title to the premises in dispute 7 General Bradstrect, by his
will, devised all his estate, real ana personal. to his two daughters,
equally to be divided between them, a3 tenants in common, in fee:
there can be no doubt but that the two d.ughters were Martha
Bradstreet, the elder, and Agatha, the wife of Charles John Evans ;
although they are not named in the will : Marth« Bradstreet, the
elder, (nnder whose will we claim) by her will, devised to her mo-
ther, Mrs, Mary Bradstreet, the produce and interest of her estate,
real and personal, during her hfe ; after her decease, she devised
one third thereof'to Mra. Livius, 1o be at her absolute disposal, free
from the cortroul of her husband: one third to the demandant
and her brother, Bradstreet : and the remaining one third to Mrs.
Evans : so that under the will of Martha Bradstreet, the elder, the
demandant obtained one twe fth of the premises in question : Mrs.
Livius had two twelfths of the premises devised to her under the
will of Martha Bradstreet, the elder, and she (Mrs. Livius) having
devised her whole interest, under that will, of the premises in ques-
tion to the demandant, she (the demandant) obtained three (welfths,
equal to one fourth of the premises.

It is contended that General Schuyler had a legal title, by virtue
of the Sheriff ’s deed, to Cosby Manor; and we are met with the
objection that the purchase was made by him on his account abso-
lutely ; and although itis in evidence that the fourth part was
purchased with General Bradstreet’s money, still he, General Brad-
street, had not the legal title: we insist that he had the legal, ag
well as the equitable title, and this is clearly admitted by the an
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swer of General Schuyler, upon oath, made subseguently to the con-
wveyance by General Schuyler to Mrs. Evans and Edward Gould -
80 that any one claiming under General Bradstreet, can set up’ the
degalititle of Gen. Bradstreet, and thereby make to' himselfa gﬂOﬂ
valid and legal title to the premises in question,
Lhe learned counsel then procecded (o expliin tothe grand-as-
size; the meaning of the . words cestui quc trust; cestus que use:

truystee, &e.

1t1s contended by the demandant that a trust results by implica-
tw.n of ldw to him who advances the consideration money out of

his own funds, and, on his own account, to pay for the property al-
though the deed is taken in the name of the third person: the
counsel for the tenant will tell you that our remedy isin'a court
g{gqgi!y anﬁd tha;t we -have no remedy here: the statute uphﬁ this
puint as.conclusive, for it vested the legal estate in Generil Brad-
- streetimmecliately on the exccution of the deed to Geueral Schny-
igr: it does not apply todeclared trusts, but to ymplied trusts; White
v Curpenter, 2 Puige,238. 1t isessential from the very words of the
the statute to a resulting trust, that it should arise from some con-
fyiﬁ)ance or.deed; and it bappens, when an estate is nurchased in
tb@ name of one person,and the price, or con=1t|emtmn mﬁney is

W’d“by another person. In such a case therens a resulting trust,
n fa'vor of the person who paid the consideration ; Jackson'v. See-

lye, 16 _.Iahnq. 199... . The Court of Errersin this state, say it is
fairly inferrible, that if any consideration was paid in the first in-
stance, all the inhabitants coatributed to it. The erant 13 to the
patentees and their associates, heirs, successors, and assigng, If
the patentees were trustees, and the cestus que trusts paid the mh?
sideration, there was then a resulting: trust in'therr favor; and'such
cestut que trusts have been considered as possessing the eqmtqble
eatate and the legal also, so far as to enable them'to defond ‘or
mamtam an.action of ejectment for lands thus held by them Nortb
Hempstead . Hempstead, 2 Wendell, 134. 0\ SN0 01 Inwpa
.+ There 1s also, a particular statute whic h mukes llnq descﬂpt}on
of .Property subject to execution ; Revised Laws of 1802, page 68,
sec. 4 5 Koote v, Calvin, 3 Johns. Rep.-221 ; Juekson dem TWalton .
Leggett, T Wend. 379; we therefore inzist, that General Brade
at;aet had the legal, as well ass the equitable title :—in’ the sched-
ul J,o. the answer, filed in 1786, there!is a ch'lrge agamst Geueml
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Bradstreet, for surveying the property and making the map ; which
is further ewdence that General Bradstreet was considered to
'have had some interest in the property,sand what could he have
had short of actual ownership. |

| Generdl Bradstreet is.the common source of property to both
the demandant and tenant : the deed to Kip states that Agatha
Evans is one of the daughiers of General Bradstreet: heis the
'common ancestor of both.

Tt will be contended to you, that under the will of General Brad-
street, the executors were bound to sell such, we say, was not
the meuning of the testator ; they (the executors) were to sell
the property if they should consider it advantageous ; hut if not,
it was to go to his daughters in fee : the case of Jackson en the de-
mise qf.Miller and others v. Potter, 4 Wendell, 672, says, ¢ where
real estate is devised to executors, with power to sell the same
and distrlbute the proceeds, if the executors die without convey=
lng the estate descends (o the heirs at law, and a conveyance from
them is good to pass the estate.”” The executors did not sell : we
therefore, say, that the demandant under Martha Bradstreet’s will,
took a vested remainder, subject to be divested on the executors
acting 1n accordance with the directions of the will: they did not

sell, therefore, the legal estate has become vested absolutely in
the (lemandant,

It is contended that Mrs. Livius had no power to make any de-
wse of the real estate bequeathed to her by Martha Bradstreet :
m ‘the case of West v. West, Ex’ors, 3 Randolph, 373, 392, the
court after remarking upon the different powers of feme coveristo
make wills, saye ¢ these remarks do not apply to cases, where a
right to dispose of real estate by will, is expressly gwen {o the
wife, by the instrument creating the trust estate ; for the power
that crmfes the estate, may prescribe, at pleasure, tfte rights to be en~
]oyed with it.” See also, Bradish v. Gibbs and others, 3 Johns;
Chan. ch 523 ; Stevens v. Savage, 1 Ves. jr. 154, . Should they,
however, contend that this is not law, why then we claim as heir
at law of Mrs. Livius. In addition to this, the judgment in partis
t:on In 1806 conﬁrmq the demandant’s title to one fourth of Gene-
ral B’radstreet 8 real estate. -

Tt is also contended, that the devises are vo:d on. account of

advel;sq:poaaessmn A right of entry is devisable, within the sta~
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tate of wills, (1 R. L. 334)) though at the time of the devise, and
the devisor’s death, the land be in the adverse possession of an-
other: Jackson uvem Eden and Wood v. Varick and Bacon, 7 Cow-
en, 238, 213, 245; S. (. 2 Wendell, 166. Adverse possession ta=
ken and held under a sheriff's sale, will not, sccording to the deci-
gions of the courtz of New Yurk, prevent the operation of a de-
vise, by another, in whom the title to the estate was vested ; Wa-
ring v. Juckson dem Eden et al. 1 Peters, 570. It has been the
uniform course of the Supreme Court of the United States, with
resrect to titles to real property, to apply the same rule that is
applied by the State tribunals, in like cases, Ibid.  Sce also, Doe
dem Souter et al. v. Hall et «l. 2 D, & R. 41.

As to our one fourth, there never could have been any adverse
pmsessinn . the deed from Schuyler to Evans and dw:ird Gould

is their evidenee, and cannot be l'vlnmlmlt'tl |1_\ them. and llw_\' are
estopped from setting np any thing inconsistent with that deed ;
Juckson demn Birid . Lielund, 3 Wendell, 99 ; the deed was given to
Edward Gould, in tra-t, that he should convey to the demiandant
her share of the premiscs, according to the wills of Martha Brud-
street and Nis Livins,

The deed from Elward Gould to the demandant is not void on
the gronml of wlverse possession : here 1s no ¢ nveyance of ariy
beneficial interest, but only the passing o trust estate {rom one to
another ; the boenefizial mterest <till remaining in the same per-
gons, lv s domg that zelunterily. which a Court of Chancery

would compel, if vefused : JNachell et al. v. Stevens, 1 Aikens, 24 ;
I Vol. Laws of Vermont, 196 ; Tutle v. Jackson dem Hills, 6 Wen-
dell, 224. |

If we have not a legal title by virtue of the wills, we have it
by conveyance : one ground is not inconsistent with the other ;
and the jodzment of the Supreme Court is corroborative of our
rights. What title has the tenant shown: Kip must have known
that Edward Gould had no authority ;3 his very deed must have
shewn h'm sufficicnt to have put him upon inquiry ; a all events,
he is presumed to have purchased, with notice of our rights. We
contend that the possession of the tenant, is not sufficient to bar
us, for we are protected by .the statute of limitations, by inl}mcy’
and coverture ; sce Jackson dem Hardenburgh ¢t al. v. Schoonma.,
ker, 4 Johns. Rep. 389 ; Juckson dem Beekman v. Sellick, 8 Johns.
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262, 269 : Jackson dem Swartwout et ux, v. Johnson, 5 Cowen, 74,
96, 102, 3: Jackson dem McCrea v. Mancius et al. 2 Wend. 357,
368 : if, however, it should be centended that the statute does not
allow cumulative disabilities, still, infancy alone will protect us ;
for the demandant was not of age until the vear 1801, and the pre-
sent suit was commenced in 1824, within the (wenty-five years al-
lowed by the statute.

Suoposing the Court should be inclined to admit the evidence
of Hoyt, being in pozsession of part of the premises in question,
yet we contend, that a better subsisting adverse title in a third per-
son, i8 no defence in a wiit of right. That writ brings into con-
troversy only the mere rights of the parties (o the suit; Green v.
Liter et al. 8 Cranch, 229, 25); it cannot be admitted : because a
writ of right does not biing into controveisy the right of the de-
mandant as ng:ninst =1l the world, but the mere right of the parties
to the suit ; Green v. Watkins, 7 Wheat. 3 ; see also, Boiling v.
The Mayor, &c. of Petersburg, S Randolph, 563.

The tenant has shown no adverse possession of the premises in
question under the deed to Kip, because,though the deed was void
as to what Gould professed to convey, 1t was vahd for Mrs. Evans's
share; and, as to that, it made Kip a tenant in common with the de-

‘mandant pro tanto; aad the tenancy in common is the tenancy of
both.

We also claim our possession under the tenancy, if #o it may be
considered of Foster, who came on the land as a squatter, in 1788;
for his poseession being without title, is to be deemed our posses-
eion ; and therefore their subsequent possession cannot be adverse.
The doctrine of adverse possession must be made out by clear and
positive proof, and not by inferencz. Every presumption is in fa-
vor of a possession in subordination to the title of the true OWNer;

Jackson dem Bonuell and others v. Shurp, 9 Johns. 183. s their pos-
session adverse ? We contend not ; it is not only wanting in posi=

tive proof to sustain it, but 1t is clearly founded in fraud ; and if so
founded, cannot be sustained, Livingston v. Pery Iron Company, 9
Wendell, 511,

But supposing the possession is adverse, the demandant was an
infant when the adverse possession began ; and wi en that disability
ceased, she wcmld have been bound to have brought her action
within the tune limited by the statute ; but she was a fem: ccv. ¢
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before that disability did ceasa ; and was even then pratected by
the statate of limitations, by the proviso in favor of the dnsablhty of
coverture (Laws, vol. 1, 583). This is nota case of cumulatwe or
suceessive disabilities ; Jackson dem McCrea v. Bartlett, 8 John’s,
202!

“If the possession of the tenant is not adverse, it 1s then in subser-
viency to our claims : that establishes an actual possessmn In_us—
the debateable point is that of adverse possession : the questlon of

an adversé possession is a question for the Jury—Jackson dem Jad-
win v, Joy, @ Johns. 102.

Van Vechten, Cady, and Cooper, for the tenant.—The issue which
the ‘grand assize are sworn to try, is, whether the tenant has great-
er-right to hold:the premises which the demandant claims, or she
to-have them, as she demands,

It 4s'an'action at law to recover of the tenant the premises il_i]'-.-‘-
question, of which, by the nature and form of the “action, the de;-—
mandant admits, tnat he is, and has been, in the actual possession
adverseto her morethin twenty years ; for otherwise there would
be:nno neceemty for her resorting (o a writ of right; inasmuch as :
twenty years’ possession, unless adverse, would have created no
bar tor theusual common law remedy by ejectment : hence it fol-
lows, that the issue of the trial must depend upona legal title i. the
demandant, accompanied ' with an actual seizin in herself, 'within
twenty-five years, before suit : for she counts upon her own seisin__
withintwenty-five years, and, of course, ifthere has been an adverse
possession for a longer time, she has 'been disseised above twenty-:-
fiveryears.: -

What arethe ‘grand assize to try, and svhat is. the duty which.
theyshave been sworh to perform ?  They are to decide, by legal -
evidencesunder the the direction of the Court, whether the de-r; |
.mandant hag'a right'at law to recover the premises. They have .
been sworn to determine the point in issue between the parties, 80 1
farias:relates to"disputed and dispatable facts, according to the eyis«
dence which the Court has adjudged to be legal and pertinent to the:
jsswe ¢ for itig an indisputable principle of law, that upon the evis:
dendéas:to the'fucts' thejury are to decide ; and u_pon.the.qmtigmﬁ |
of law ariging from ‘the facts, when ascertained, it is.the exclusivai:
province of the Courtto decide : it must therefore be obvious that,
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in order to the security of legal rights, the direction of Courts,
upon questions of law, as well relative to the title in controversy,
as to the competency and sufficiency of the testimony to establish
the points in dispute, the grand-assize are bound by the tenor of
their oaths, and the nature of their duty to consider the law to be,
as it shall be laid down to them by the Court : but as to the weight
of testimony, and the credit of the witnesses, it is the province of
of the grand-asize to determine, with the aid and advice of the
Court. The wisdom of this distinction between the province of
the Court *and jury all must concede ; because, the decisionof le-
gal questions, involving legal rights, require legal information,
and a"correct knowledge of the established rules relative to the
rights of property, &c.: it is for this reason that profound and
experienced jurists are selected for judges : in order the better
to secure the legal rights of parties, every wise government has

instituted revising tribunals, to supervise the judgments of subor-
dinate courts , to correct errors in law, which those courts may

commit, The determination of questions of fact according to the eyis
dence, is left to the jury; inasmuch, as the performance of that duty
does not require legal knowledge, but sound common sense, impartial-
ity, and upright iutentions. Bat the framers of our judicial system,
aware of the infirmities of human nature, and that it is necessary,
for that reason, that there should be a supervising power to cor-
.fec_t the errors which jurors may commit, through mistake, preju-
dice, or assuming to interfere with the province ofthe Court, in
disregarding its directions upon points of law, have wisely invested
the courts with power of setting aside a verdict, which in the judg-
ment of the court, is contrary to the law, or the weight of evi-
dence. These provisions for correcting the errors, both of courts
and juries, shew conclusively, that every precaution has been tuken

in the organization of our judicial system, which human wisdom has
hitherto been able to devise, to render the rights of property uni-

form, stable and secure. Another obvious result from the establish-
ed rules above stated is, that when a juror is sworn to try a cause,
he binds himself in the most solemn manner, fo try it
according to the evidence which shall ‘be offered, and admite
ted by the court, asif he had never heard aay thing of the case
before, and of ceurse to divest himsell of every prepossession or
impression, which he may have before received 'l‘el_lpecting its

merits. g 5
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Ithas been thrown out on the patt of the demandant, that she has
andertaken the controversy by the legal advice and decisive opin-
tons of eminent counsel ; and that she is contending for her just
rizhts, azinst a nunerous and powerful body of citizens : what
weight will a grand assize give to the opinions of counsel, macde on
an ex parte statement? and is the title of the tenant in any way inju-
red, because many of his neighbors have a similar title for their
land ?

The titles of both parties have been so fully commented upom,
by the demandant’s counsel, that the grand-assize must now be
fully acquainted with every circumstance relating to them.

Has the demandant proved such a title to the premises in tflspute
as the law requires, in this action, to entitle her to oust the tenant
of his possession ? This is per se clearly a question of law for the
Court ; inasmuch, as it involves no question of fact for the grand-
assize to pass upon ; for it is a matter of no consequence whether

the tenant has or has not shown a perfect title in himself; by ad-
verse possession, or otherwise : unless the demandant bas made

out a legal title in herself, she cannot be permitted to oust him of
his possession. It would be a novel and alarming position, that a
party who assumes to prosecute a writ of right, without any legal
title, can dispossess a tenant because he may have no complete title,
It then becomes important here to advert to the title set up by
the demandant, on which she claims to recover. She counts, as
before stated, on her own seisin of the premises within twenty-five
“years before suit; to maintain a writ of richt, actual seisin is ne-
cessary, 19 Viner 312, note 2 ; 4 Reports, 9 Bovil's Case. How
has she attempted to prove her seisin?  The title became vested
in Philip Schuyler in 1772, by a conveyance in fee fromthe Shenff
“of the county of Albany s and lot No. 96 (which includes the prem-
ises in question) in the release, made by Schuvler to Bleecker, in
December, 1786, pursuant to a division, i3 stated to have been re-
{eased by Bleecker to Schuyler, and that Schuvler subsequently
admitted in his answer that that 1ot was drawn to Schuyler iu trust
for Bradstreet ; but this does not prove a seisin in demandant ac-
cording te her count; it is however said that Schuyler has admit-
ted he purchased one quarter of Cosby’s Manor for, and with Gen-
eral Bradstreet's money ; therefore a trust resulted in favor of
General Bradstreet, which the statute of uses executed. - Admit
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this, for argument sake; it does not prove demandant’s seisin, by
her taking the esplees or profits, within twenty-five years before
suit ; and therefore docs not sustain her count.

Ivis further urged that General Bradstreet, by his will in 1774,
devised lis real estate to his danghters, Martha and Agatha, and
the former, in 1781; devised a portion of-her share to Mrs. Livius,
and another portion to the demandant and her Lrother ; wnd Mre.
Livius, in November, 1794, devised tg the demandant hes share.
How did the demandant acquire seisin under either of the above
wills 7 General Bradstreet devised the land in joint tenancy to his
executors, General Schuyler and William Smith, to make partition,
and sell and pay cver the proceeds to his daughters ; then no legal
“estate passed by the devise to his daughters, and of course they ac-
quired no seisin. What then follows? His daughter Martha

could devise no more than she had, either to Mrs. Livius or the
demandant ; how then, and when, did the demandant acquire a le-

gal title to, and seisin of the premises? Tor, if the legal estate
passed by General Bradstreet’s will to Schuyler, as surviving exe
ecutor in trust, it could not at the same time pass to the daughters
of General Bradstreet, who, hy the will, were entitled only to the
avalls of the sales, atthe hands of his executors, &c.

It 1s said that documentary proof of title to real property is pri-
ind facie evidence of seisin in fact. Admnted : but what becomes
of this primd facie evidence when the possession and seisin are pro-
ved to be in another, holding adversely ? It hus also Leen said,
that the Chancery proceedings and decree against Edward Gould,
were Instituted to unite actual seisin with the demandant’s title :
this concedes that the title may be in one party, and the actual seie
sin in another ; but what legal title bad the demandunt before the
release from Edward Gould to her ; and what seisin could Edward
Gould’s release transfer to her, of lands which another was then
actually seized of ?

It is further gaid that an actml seisin 1s not necessary to be pro-

ved in a writ of right by a demandant, if he shows a clear title to
the premises ; for, in that case, seisin foilows as alegal consequence
~to the title : but how doesthis position apply when the actual sei-

-8in i8 in another person, holding adverse to him ? Such an adverse
- holding for twenty years bars the owner’s right of entry. In awrit
of right the demandant must count, according to our statutes, upon
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a seisin or possession 1 himself, or his ancestor, within twenty-five
years; and, if upon the trial he does not prove such seisin or pos
session, he and his heirs shall be forever barred, 1 Revised Laws
1801, page 185,s¢c. 2.  Hence it would seem, that the Legislature,
in the case of an adverse possession, meant to require proof of an
actual possession in the demandant, within twenty-five years to sus-
tain a writ of right ; and that for want of such proof he should be
barred : this being the law of our own state, must (according to the
doctrine of the opposing counsel) govern this case : and it will not
be denied, that the legal constiuction of the act is the province of
the Court to determine, and so far the interposition of the grand
assize must be controlled by the judgment of the Court.

It 1s said, that by tlie will of General Bradstreet, Schuyler, as
executor, took only a life estate ; and until his death, in 1804, the
daughters of the testator could not enter. The will gives the
estate in joint tenancy to the two executors, in trust to sell, &ec.
Schuyler took it by survivorship: the fule of law is well settled,
that a devise of real estate to executors in trust to sell, &c. vests a
fee in order to the fulfillment of the trust ; and another rule equal-
ly well settled is, that in such a case, the legal estite descends to
the heirs of the trustee, charged with the trust : these are pure
questions of law, with which the grand assize have nothing to do :
the law being as we have stated, how and when did the demandant
acquire her seisin of the premises, to enable her to recover in
this action ? * Admit the character of devisee which the demandant
sets up; of what was she devisee? Not of the land, for that, the
executors were directed to sell 3 but of her share of the avails of
the sales, as prescribed by the will :~"This did not give her a Je-
gal estate in, and seizin of the lands: how then 13 the seicin, on
which she hus counted, proven?  Again, a writ of right does 'not
lie for a devisee; 1Sch. and Lef. 104, 622; these are questions sole-
ly for the Court, unconnected with any facts which the grand as-

“size are to pass upon, Again, suppose for the sake of argument,
it should be conceded, that upon the death of Schuyler, the legal
estate passed to demandant as deviseé,then the questionof law ari-
ges, whether the devise cave her a seisin to warrant a recovery
in thisaction ? It is an established rule of law, thata devisee count-
ing upon his own seisin, cannot recover by a writ of right, with-
out showing actual seisin in himself—~How? by taking the ‘es-
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plees or profits, &c.; which proof may be rebutted by showing &
subsequent adverse possession; Co. Litt. 293, a; 1 H. Black. 1;
1 Sch. and Lef. 104; 5 Taunt. 326. Here an actual adverse pos-
gession is proved, under a conveyance in fee from the grantees of
Schuyler, with cavenants for quiet enjoyment, from 1794. Schuy-
ler did not die until 1804. Where, then, is the evidence of de-
mandant’s seisin, as devisee or otherwise? Bat these are ques-
tions exclusively for the Court.

It is said, that the demandant has acquired the legal estate (by
the release from Edward Gould to her, in 1804, pursuant to the
decree,) of Gould’s title, under the deed from Schuyler to him
and Mrs. Evans, in 1794, The effect of the release from Edward
Gouid to the demandant, depends upon the folluwing questions of
Jaw :—1st, Does it include the premises in question? 2d. If it
does, is it operative ? These are clearly questions for the Court,
and not for the grand assiZe, to pass upon. ‘I'o determine what
the release was intended to embrace, and does embrace, we must
Jook to the decree 1o which it refers, and the terms of the deed.
The decree orders Edward Gould to convey, under the direction
of a master, the trast property, referred to in the pleadings, ex-
cept what had been converted into money before he became a
bankrupt, ané exonerates him from responsibility for the avails of
the land so converted, &c. And the deed released to demandant
all the trust property, which remained in Edward Gould’s hancs
unconverted, and contains a proviso for his exoneration, as pre=
scribed by the decrec. All Edward Gould’s saleable interest in
the premises had been sold and conveyed to Kip in 1794, for a full
consideration, and the same has since been held exclusively by him
or the tenant, as a bond fide purchaser under him. It is evident,
from the proceedings in Choncery, and Edward Gounld's release to
the demandant that he was seised in fee as ) vstee, and had made
sales of parts of the trust property; and the decree exonerated
him from responsibility for the proceeds of the sales, &e.; that
the deed from Edward Gould to the demuandant, neither embraces
or was intended to embrace the prewmises, &c., sold and conveyed
to Kip in 1794, and actnally possessed under that conveyance.
This construction gives to the Chancery proceedings, und the re=
Jease of Edward Gould to the demandant, a fair, Iegal, and honest
operation ; but that set up by the demandant is repugnant to her
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own admissions and acts, and cannot avail her; because the ad-
verse possession of Kip, when the release was made, would ren-
der it inoperative, as to the premises in question: the release
could not divest the seisin o1 Kip, and of course does not prove a
geisin in the demandant, without which she cannot recover ; and
the decree gave no seisin to the demandant of what the tenant
then held adversely, and could not prejudice the tenant’s title, as
he was no party to the decrze: if these views are correct, they
are decisive against the demandant’s rights.

Has the tenant shown a legal title to the premises in question,
and what is the natare of that title ? he has shown himself a bond
fide purchaser, for a valuable consideration, of the premises under
the title of Kip, which accrued in 1794 ; and has been followed
by actual and exclusive possession ever since, which makes a per-
fect title. The deed to Kip is.in fee, for a tnll consideration, and
con*ains a covenant for quiet enjoyment; so also, is the deed from
Kip to the tenant. This suit was commenced in Nov. 1824—what
follows ? in judgment of law here has been an adverse possession in
the tenant, for thirty years hefore suit. There is no evidence in
the case to shew a doubt as to the adverse character of the posses-
sion ; unless a bond fide purchaser in fee, for a valuable conside-
ration ; a conveyance with covenants for quiet enjoyment; takiﬁg
possession, and exercising exclusive ownership ; making valuable
improvements ; selling and conveying in fee, and warranting the
title, afford evidence that the possessor entered, held, and did all
the above acts, meaning to recog:nize the demandant as the true
owner, and that he held in subordination to her rights: the suppo
sition that such a conclusion can be drawn by a grand assize is not

to be credited. .
It is said, that the demandant was an infant till 1801 ; was mar-
ried in 1799 ; and remained covert till 1817, and therefore, the

tenant’s possession cannot avail him against her, The adverse
possession commenced while the legal estate, according to her

own showing, was in Edward Gould ; and the law is well settled,
that the possession runs against the legal estate ; 2 Sch. aud Lef.
528 ; so also, in the case of a tenant in tail, when an adverse pos-
session has begun to run against him, it is a complete bar to his suc-
cessor ; C. C. U.S. New Jersey, 1821 ; Inman v, Barnes, 2 Gullison,
315.
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It is said that the statute of limitations allows to a party under
legal disabilities, twenty-five complete years, after the disabilities
are removed, to bring a writ of right. The second section of the
laws of 1813, Vol. 1, page 185, provides ‘‘ that no avowry, &c.,
shall be made unless upan a seizin of his own, or his ancestor,
within twenty-five years before suit ; and if such avowry 1s made,

and such seisin or possession be not proven, the demandant and
his heirs shall be forever barred.”” What evidence is there in .

this case; that the demandant has ever been seized or possessd, of
the premises in question?  Is it proved by the tenant’s entry un-
der an absolute title with covenants, claiming the fee as his own,
and exercising exclusive ownership? The general doctrine laid
down in the books, relative to the statute of linitations, i3, that no
cumulative disabilities are allowed ; the second section of the act

has not altered this construction, nor was it intended, by grouping
the various disabilities in one proviso; inasmuch, as that was ob-

viously done by way of specification merely, of the different kinds
of disabilities. The terms of the proviso in the statute run thus:
“ that no part of the time during which the demandant was an in-
fant, feme covert, insane or imprisoned, shall be taken as part of
the twenty-five years’’ : hence the obvious intent of the statute
according to its sound construction by the word ‘¢ or,”’ before
the last disability clearly implies, the intent of the Legislature to
have been, that either of the disabilities expressed, might be reli-
ed on separately, but not conjunctively. It has been urged, that
the proviso in the filth section, relative to the limitation of per-
sonal and mixed actions, manifests a different interest, because
that relates to the existing disability, at the time the cause of ac-
tion accrued. Is this reasoning sound? The provisoes, in both
cases, must be deemed to refer to the time when the right of ac-
tion accrued. If the demandant was then under either of the dis-
abilities specified, the extension of time to sue, or the commence-
ment of the period within which the suit was to be brought, must
be calculated from the time the disability is removed ; inasmuch,
as the limitation 1¢ Intenced (o quiet bond fide purchasers. How
will superadding accumulative disability, arising from the demand-
ant’s own voluntary act by marriage, consist with the intent of
protecting purchasers against stale claims ? Statutes of limitation,
are emphatically considered statutes of peace against dormant
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claims, to be construed beneficially to promote their object; 2
Paine, 55 ; but, according to the demandant’s doctrine, it would
geem, that the older the claim is, the more it is to be favored, con-
trary to the declared objects and policy of statutes of peace. The
reason urged by the demandant’s counsel for such favor, that a
recovery or defeat in a writ of right is final, 1s equaliy repugnant
to the policy of the law, and all ils provisions relative to stale
claims to land, and the proceedings by writ of right, inasmuch, as
it would be extending greater indulgence to antiquated, than to
modern claims ; and invite to the antiquated remedy of a writ of
right, which, the policy of the law and the peace of the communi-
ty requires should be discountenanced. Why does the law re-
quire a demandant in a writ of right, to prove an actual seisin in
himself or his ancestor, within twenty-five years ; when it only
requires proof of a right of entry in a possessory action, within
twenty years? Does not this show that a naked title in the de-

mandant, witlin the period limited, when she has not had actual
seisin, was not intended to be sufficient to sustain a writ of right?

It is true, the verdict and judgment 1o a writ of right are conclu-
sive ;—Why ? The law makes them so in furtherance of the po-
licy of the statute of limitations, to put an end to litigation about
stale titles. 1

It is said, that the tenant is a purchaser with notice ot the de-
mandant’s interest—therefore, he entered in subordination to her
rights, and not as an adverse possessor. What notice had he ?
None is proved. But if he had, the notice conveyed by Schuy-
ler’s deed, 1794, was, that Edward Gould, one of the grantors of
Kip, was the attorney of Sir Charles Gould, the sole executor of
Martha Bradstreet, and trustee of her real estate, to sell the same,
&c. ; that Schuyler conveyed to Edward Gould, the attorney of
-Bir Charles Gould, the legal estate, subject to the trusts created
by the will of Martha Bradstreet; and to enable Edward Gould to
execute these trusts, by selling, &c. Was this a notice which
.could impeach Kip’s purchase? Was not the sale to him in con-
formity with the trust? Can the demandant be allowed to deny
it, after the admissions contained in her decree against Edward
‘Gouldy and his release to her in 1804 ? Again, if the recitals in
‘the release from Schuyler to Edward Gould, are evidence against
the tenant as grantee of Edward Gould, they are also evidence
against the demandant, who claims her legal title under the release.
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It iz further said, that the deed to Kip is from Edward Gould,
as attorney of Sir Charles Gould, and no power of attorney is shown.
The existence of such a power 12 proved by the demandant’s own
evidence. Inher bill in Chancery, she alleges that Edward Gould
had obtained the manazement of the real property of Mrs. Livius, in
trust for her: and tha denwndant calls on Edward Gould to set
forth how he obtained the trusteeship His answer says by powers
of attorney from Mrs. Livius and Sir Charles Gould. ‘This ane
swer was not replied to; bat the cause went to a hearing on bill
and answer : the allegation in the answer, therefore, stands as
true, and of course the existence of both powers is admitted as pro-
ved. But the tenant cannot be required to produce the POWErs ese
pecially after so great a Lapse of time; becaunse, first, they are not
deemed to be under hi< control; secondly, the admission of Fdward
Gounld’s trusteeship by the demandant’s bLill, &ec. In the absence
of other proof, must be referred to the powers; and thirdly, the bill,
&ec. called far giving over papers, &c. by Edward Gould to the de-
mandant, and the tormer having conveyed as required, the powers
may bz presunad to have passed into her ‘hands ; especially as
the decrce expressly exonerated Fidward Gould from respon-
sibility for former sales. The bill also called for an accﬁunt,
and the decree ordered one before « master, but it was not
taken ; which proves conclusively, that he was not proceed-
ed aganins(; or dealt with as a delinquent in duty ; and as Edward
Gould executed the release to the demandant, including as well her
interest under the will of Martha Bradstreet, as of Mrs. Livius ;
and the demandant did not prosecate an account before a master
according to the decree, it is a just inference, that Edward Gould
rendered (o her and her husband, a satisfactory nccount ; and paid
her whatever balance remained in his hands, ii" any, of all sales
made by him prior to his bankruptcy. The sale to Kip was made
in 1794 for a large consideration; viz. £ 627. 4. what follows,
(w‘lich may be reasonably presumed ;) that this sale was included
in the account, and the demandant obtained her share of it, or was
gatisfied with the decree exonerating Edward Gould from respons
sibility therefor. [t also appears from the answer of Edw. Gould, that
he had authority from Mrs. Livius by which his transactions were
sanctioned: this answer being her own evidence, and the truth of it
nol havingbeen put at issue in the Court of Chancery goes strongly

6



42 :

{o show, in additon to General Schuyler’s answer, that Edward
Gould was the authorized and acknowledged agent of the deman-

dant, under the direction of Sir Charles Gould, the executor of
Martha Bradstreet and Mrs, Livius, to aid in the sale of real proper-

ty and rececive the proceeds for them. Is it asked where is the

cvidence of his authority ? First, the answer of General Schuyler

states, that the authority from Sir Charles Gould was produced to
them : Secondly, Edward Gould's answer states his authority from
Mrs. Livias; and Thirdly, the demandant’s bill against Edward
Gould cal's upon him for the papers nnder which he had acted.
What follows? When Fdward Gould had rendered his ac-
count and given the release, &c. io the demandant and was exone-
rlled by the decree from further responsibility, it isto be pre-
aumed that he delivered up all those papers for the demandant’s

use, and now, after a lapse of more than thirty years, the tenant is
- modeslly asked to produce them, at the peril of loosing his pro-
perty ,
- It is said, that the deed from Edward Gould to Kip was executed
by hlm. a3 the attorney for Sir Charles Gould and not as trustee un-
der Schn_)ler s deed ; ergo, the conveyance is void. The form of
of the convoydnce cannot impair its lagal effect, after alapse of
ﬂnrty ynars before the commencement of this suit, when'it has been

accompanied by actual possession and exclusive ownership ever
since. The probable reason for the form of conveyance adopted

by Edward Gould is explained by General Schuyler’s conveyance
to hlm, as the attorney of Sir Charles Gould, executor as before

stated. and having been followed up by the demandant’s bill and de-
cree ag.ﬂnst him, and the proceedings had thereon, it does not lie on
the part of the demandant to make this objection ; on the contrary
at this late permd and 1n favor of bond fide purchasers, the law will
presnme a release from Edward Gould to Sir Charles Gould af-
ter Geneml Schuyler 8 conveyance to him, and a power subse-
quent from Sir Chdlles to Edward Gould to sell and convey,
should that be necessary to support the conveyance. This pre-
sumpuon 18 cnnﬁrmerl b y the record of partition between the deman-
dant and her husband, in her right, and Richard Harrison, Charlu
Wilks and Edward Gould. trustees under the will of Mrs. Evans,
and Nathan Williams and Jonas Platt, trustees of Mrs. Balnbrldga.
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the legal representative of Mrs. Evans, of the lands in Cosby’s Man-
or on'the north side of the Mohawk 3 Mr. Harrison filed the bill for
Evans against Schuyler; is one of the counsel stated in Sciyler’s
answer, to whom the whele case wus submitted for advice; and wit-
nessed the convevance from Schuyler to Evans end Gould. 1t weuld
seem extraordinary that when instituting proceedings in. the Su-
preme Court for a paitition of the lands which demandant held n
common with Mrs Evans, under the Bradstreet title, she skould
have omitted to include so valuable a part of the property as the
lande situated in the growing settlement of Utica if, at that time,
her counsel who conducted those proceedings, or she herself, hud
any idea of her subsisting interest in the Utica property. This
probably explmns-why the suit against Schuyler wis not jur-
sued ; and shows that Schuyler’s conveyuance was deen.ed Ly the

counsel a proper mode of transferring his trusts : and Edward
‘Gould being described as the attorney of Sir Charles Gould, was to

designate him as the selected agent to perform Sir Churles Goulds’
duaties ; and to enable him to d> so, the conveyance was made
to him inthat character, and this 18 the more extraordinary,
as she and her husband had a mutual interest to have their com-
mon interest severed, to enuble them to manage it with greater fa-
cility. This proceeding took place only two years atter Edward
Gould’s release, to her upon which she new seeke to bottom her le-
£al title to the Utica land: but our surprise at the omissien will
natarally cease, when we consider that Edward Gould was a puﬂrty
to that partition, and would probably have interposed a rlemm'e |
objection to her claim, as atenant in common, in the Uticaland.

The demandant came to this country in 1799, in quest of the pro-
perty here; General Schuyler filed his answerto Evans’ bill, giv-

ing a full account of the property. The bill and answer were filed
in New York, where the demandant and her husband landed : hence

it is presumable that the demandant obtained full information
through the agents of her joint owner, Mrs. Evans, of the situation
of the property and that she and her husband proceeded to view it,
‘and therefore must have known of Kip’s purchase, and the tenant’s
. Ppossession under it, at least five or six years before filing her bill
against Edward Gould; yet in that bill there is no pretence of ¢oal
plaint against Edward Gould for the sale to Kip. Again: #1¢ de
mandant and her husband, in 1806, commenced proceedins® in par-
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tition for the division of thie lands in Coshy’s Manoer, opposite te
Utica, to which Edward Gould was made a party as oue of the trus-
tees of Mrs, Kvans, but the Unica property was notiscluded in that
partition: why 7 Demandant’s husband was more interested if
they then claimed oo subsisting iuterest in the Utica property. to
have that severed, as being the most vialuuble ; may not the fol-
Jdowing be presumed a good reason for not including the Utica pro-
perty : Eiward Gould knew that such a claim had been extine
guished by the decree in Chancery agiinst him and his account.
But it is said, that the lands in Utiea were then held adversely
to the demanddant, and theretore were uot the suljeet of a partie
tion : yet it is coutended, on the partof the denandant, thit the
tenant has no adverse posscssion.  ltis conceded, that as to three-
fourths of the premises purchased by Kip, he acquired a valid title
through Mrs. Fvans; why then could not the demandant and her
husband have enforced the partition with Kip as their co-tenant in
cornmon,
it is said, that Kip eould not believe that he obtained a good title;
therefore his possession s not adverse vet we are told that the
Utica property w.s not incladed in the partition of 1806 becanse it
was held adversely : has there been any change of tenancy {rom
that time 1o the present? s oot the tenancy as adverse now as it
was then? And yet the learned gentlemen say it is not adverse,
The case of the Pern Iron Company and Livirgston.) Wendell, 511,
affords no countenance to the arguments of the learned gentlemen
on the ground of adverse possession: admit that there was fraud in
Kip in obtaining the deed from Mrs, Evans and Edward Gould, ad
then, perhaps, it may be cited with reason: in the case above
cited the question was, whether a conveyance, obtained by fraud
and false representations, conld be the foundation of an adverse pog-
session, and available by purchasers {rom the {raudulent grantee,
who had full notice of the fraud at the time of the purchase, and that
fact admitted by the demnrrer; is the fraud admitted here ? No!
is it proved? No! It wasin that case contended, (by Mr, Van
Vechten) and so the Court decided, that the docirine of adverse
possession was. not available to such frandalent purchasers : but _
the whole argnment of the learned gentlemen on the doctrine of
adsqrse pOSSESSiOD IS quite grilluilmls, and has no benring on this
- €88, \qless they previousiy establish their own title.

"4
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{t is said, that ‘¢ this is a novel action. The case is an impor-
tant one. and invites to a sober examination of the law and facts ;
therefore, an explanation of the law to the jury is vecessary.”
The form of action is ancienty but 118 use i1s somew hat novel, be-
ing applicable only to cases where the demandant’s clavm iz be-
come stale, by Hlluﬁ'ing tae tesant 1o Lold the premises so long
that no other form of action is allowalle ; and this s« fTords an obivie
ous reason “hlly strict and S:lti.-.-'ul".lrftnry plunl' on Ler Pty should
be reguired ; inasmuch as the delay in commencing the action for
so long a time, as that every other form of action s barred; or -
self, carries a presumption against the fwmrness of bher claim:
heunce a deliberate ard close exammnation of the title she sets up,
18- required at the honds of the Court and the gripd ussize.  The
Jdaw to be examined by the Comty ¢nd tie fucts by 1he grand
assize, under the advice ¢f the Courty aecording to the legal rules
of evidence. It has becn correctly statcd by the learned counnsel,
that the grand assize are not presumed to understand the law, and
it should have Lecn added, that so far as any question of law ari-
ses. it is the province of the Court to decide such question, and
inform the grand assize upon the law relating to vt : why then
was it necessary for the counsel to entertain the grand a=size with
a citation of legal authorities, and a labored discussion before
them, of the questions of law ? Was it not incungruous to tell
the grand assize that they are not judges of law, and at the same
time to appeal to them uvon questions of law ? Was this course
calculated to aid them in their decision upon the questions of fact ?
Sappose the Court should corceive the law to be otherwise than
the learned counsel have stated; from whence are the grand as-
8ize to take the law, from the Court or from the counsel ?

It is said, ‘¢ that it is admitted. that the demandant has a clear,
equitable title, to one fourth of the premises in question’ : the
extent of the admission i¢, that if she Las any title, it is to a por-
tion of the money arising from the sales of the land in question;
. but this is a very distinct thing from a legal title to the land itself

It is said, ¢* that putting Mrs. Livius’s will out of the case, us
being void, the demandant acquired her fitle, as heir at law.”’
Buty in order to acquire a title to the land by descent from Mrs.
Livius, it should have been shown that che had a legal title te the
Jand : this brings us back to the question, whether she had such
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title under the will of Martha Bradstreet? If not, the demandant
could inherit none from Mrs. Livius, The demandant has not
counted upon a title by descent trom Mrs, Liviug, it she meant to
avall herself of her heirship : but if she had so couuted, the ¢vi-
dence which she has addoced would not support the count, To
eniable her to recover in this action, it was necessary for her to
prove a title, in conformity with that which she has set up in her
count,  From the evidence in this case it appears that her broth-
er, Samuel Bradstreet, stood in the same relatign with herto
Mprs. Livius, and of course, was a co-heir. How. then, could she
claim the whole of Mrs. Livius’s interest 2 Will it be €aid, that
ghe acquired Samuel’s interest by his release in 1602? T'he re-
lease of Samuel Bradstreet, bears date about cight years after the
premises had been held adversely by the tenant, and his grantop

Kip ; therefore, that release was utterly void, as being against the
statute of champerty.

It is said, ** that the law and facts are inseparably blended in this
case, and therefore, the grand-assize must pass upon both.” "The
will of General Bradstreet is admitted, but the construction to be
given to it, in order to make out the demandant’s legal estate in the
land, is controverted. 1Is the legal construction of this will a ques-
tion of daw-or fact? If the former, its construction is the pecu-
liar prevince of the Court: and if the Court shatl decide that it
spassed notitle inthe land to the testator’s daughter, Martha, how
seould the demandant obtain such a title from Mrs. Livius, the de-
‘visee of Martha? 1f Mrs. Livius had no‘title by the will of Mar-
tha, to: the land, the demandant can have acquired none throwvgh
her, either by will or by descent : and without a legal tile and
actual seisin; she cannot maintain. her writ.of mght. This view of
the case presents an unmixed question of law, for the decision of
the :Court; and should that decision be against her, it disposes of
-this ‘cause, unless she has shown such a title and seisin in herself
fromsome eother source.

“Hiigsaid, ¢ thut the tenant has shown no adverse possession of
the premises in guestion, under the deed of Kip ; because, though
the /deed was void as to what Edward Gould profes-ed 10 convey,
itwas valid for Mys. Evans’s share, and as to that, it made Kip «
temnt in common with the demandant pro tanto; thereiore, ‘his
‘possassion was not adverse.”” What was the belief of Kip and his
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grantor, upon this point? Would he (Kip) have paid a valuable
and fair consideration ; have taken an absolute conveyance in fee ;
have entered into possession, claiming and exercising exclusive
ownership over it, as the owner of the lee under a covenant of
warranty ; have sold a part of the premises to the tenant for a
valuable consideration, who entered in 1795, and who has since
held and disposed of parcels of land, and made large, permanent,
and expensive improvements thereon ; unless they both believed
in the goodness of their titley and entered into possession, consid-
ering themselves the absolate owners thereof: does not the evi-
dence prove these facts, that in the absence of proof to the con-
trary, such was their belief. It should also be borne in mind that
there 1s not any evidence tosquestion the honesty of Kip or his
grantor. Does not this evidence rebut decisively, any preténce
of their holding in subordination to any subsisting title in the de-
mandant or any ane else ? |

Now let us sce what are the questions of fact for the grand age
size to decide in this case:

‘Whether Kip entered, meaning and believing that he had a good
title. " Upon this point, the evidence before referred to, would
seem to be conclusive, in favor of the tenant ; and is confirmed by
the exclusion of these premises out. of the partition of 1606, and
the demandant’s acquiescence in the possession and improvements
of the tenant and his grantor, during seven years after her di-
vorce, befote this action was commenced ; -and for the period of
thirty years prior to its commencemeut,

Bat it is said, that Kip was bound to know that he did not acquire
~agood title, because, Edward Gould conveyed, as attorney for Sir
Charles Gould, an.l no power of attorney -is shown., After a
lapse of thitly years, and constant possession and ownership under
the deed, the law will presume a competent power of -attorney.
From the evudence in the case, it may also be jpresumed that-the
power of attorney was. given up by Edward Gould to the demand.
ant when he released his trust interest to her in 1804, and render~
ed an account of his trusteeship. It is further sad, ¢ that Sir
Charles Gould, as executor, could aot give @ competent power 10
convey.” Kip, not having been a lawyer, may have been igno-
rant of the law on the subject ; ‘and, though ignorance of the Jaw
will not excuse a man from responsibility for a violation of 'an ex»




48

press law, yet it will excuse him from the imputation of taking a
title, and acting under it as he (Kip) has done in this case, when
he verily believed that the title he purchased and paid for, was
good : for otherwise, a man who takes an invalid title, believing it
to be good, enters upon the property, and improves, and uses it as
his own, at a great expensze, for ever so long a tune, would derive
no protection from the statute of lim:tations, which 1s repugnant
to the policy and intent of the statute.

The dead from General S:huyler to Mra, Evans and Edward
Gould, conveys to the latter, as the attorney of Sir Charles Gould;
hence it 13 a faire inference that both Edward Gould and Kip, as
well as Mrs. Evans, who was a party to the conveyance, acted
under the beltef that the conveyance from Schuyler to” Edward
Gould, being as the attorney of Sir Charles Gould, it was proper
for Edward Gould, when he sold to Kip, to convey by the descrip-
tion and in the character which Schuyler’s deed described, intend-
iug to convey the title which he had acquired from Schuyler.

What other questions does this case present? Whether the
demandant has shown a legal titie and seisin to maintain her writ
of right 7 = This is a pure queastion of law arising, as before stated,
upon the wills of General Bradstreet and Martha Bradstreet, his

devisee, and the deed from Schuylerto Edward Gould, and presents
the following points :

First—Whether Martha Bradstreet took an estate in fce, by the
will of her father? Ifshe did,

Second—Whether the demandant can maintain a writ of right,
as devisee under the title of Martha Bradstreet, upon her countin
this action ?  And

Whether she can maintain it upon the release of Edward Gould
to her, in the absence of any proof of an entry or actual seisin un
der either of the above instruments ?
~ Asto the last question, it should be remarked that Edward Gould’s
release to her was ten years after the conveyance to Kip ; and if,
as well as the decree, clearly excludes the property which he had
converted into money. [f 5o, she acquired no title by that convey-
ance to the premises sold to Kip ; for by her bill and the decree,
she admits the legal estate to have been in Edward Gould. These
are all pure questions of law which, if decided against her, are de-
cisive of the merits of this cause. It is, therefore, pot true that

.;il
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_here i3 such a blending of law and facts, that the grand assize must
necessarily decide upon the whole merits of this case. Nor hus
the demandant any just cause of complaint for being held to the
strict rules of law which govern the proceedings which she has vo-
luntarily commenced against the tenant. V/hy she and her counsel
appear so strenuous to cast upon the grand assize the burden of
determining questions of law, upon which her title must depend,
can only be accounted for by the supposition that they can convince
them that the positions which they advance as law, are founded in
law, and that they despair of convincing the Court of the sound-
ness of their luw : and this supposition is rendered the more rea-
sonable from the fact that the counsel well know that the decision
of this Court cannot conclude her as to the law, if she and her coun-
sel feel a real confidence in the legal positions which they have
advanced, and this Court may overrule.

Mr. Livingston, (District Attorney,) on behalf of the demandant,
then submitted to the Court a series of propositions, as instructions
for the Court to the grand aesize : they consisted of a digest of the
arguments made by her counsel in their address to the grand assize.

The Court refused to receive them, to which the demandant ex-

cepted.

Coxxkring, J.—In summing up the case, after fully stating and
explaining the evidence on both sides, directed the grand-assize as
follows :—I( was one of the peculiarities of this action that the ten-
ant, or defendant, was required at the trial to begin, It was not,
h_ﬂﬁ'.e"ﬁl'. to be inferred from this that the demandant, or plaintiﬂ',
in a writ of right, more than in any uther action, could recover
without proving title in himself, No interest other than that of a
legal estate in fee could be recovered in this form of action ; and
the demandant in this case having counted on her own seisin, it was
incumbent on her also to pruve that she had, at some period, been
actually seised or possessed of the land in controversy ; illlhoulll-.-
upon the guestion, what, ialaw, is sufficient to constitute such ace
’ll.l_'dl Beisiq, _the re was, perhnps, some rao.n for (li!putﬁ. A__! I_.tq fwo
undivided third parts of the premises, the validity of the tenant’s
fitle thereto was indisputable, and indeed, was not disputed. Mrg
Evans being beneficially interested to that extent in the propg ty, .
General Schuyler might Iawlully, (at least as it regarded her 'ild‘ﬁ.% :

7




50

convey to her the legal estate, if she and her husband chose to take
a conveyance. But as to the remaming thied part, the title of the
tenant was obaoxion: to the objaction that General Schuyler, hav-
~ing taken upon himself the execution of the will of General Brad-
street, could not legally delegate the tiust to another; but was
bound to execute it himself by an actual sale of the testator's pro-
perty, and by paying over the proceeds acecording to the directions
of the will. © Such, un louhtedly, was the general rule of law. But
admitting ms applicability to this case, it was necessary next to in-
giuire whether the d ‘mandant had shown such a title and seisin in
harzall as to entitle her to recover. I'he evidence on the hehalf
of the demindlint, eonsis ivz almost exclusively of written docu-
ments, an | her tutle Jdepending npon no disputed fact, it became pure-
v a legal qaestion whethor she had proved such title and seisin,

In his opinton she had fuled to do =0, either by virtue of the wills
under which she claimed., or of the deed {from Fdward Gould, 1t
wis hig opinten that by the conveyance from Mr. Sherniff Ten Evck,
i 1772, the ezl estate vasted wholly in General S huyler, g0,
no leeil patile pas<ed by the will of General Bradstreet to his
daughter Martha, an'l, of contse, none passed to the demandant in
virtae of the subsequent devises,  Bat even admitti'g the trast
which resulted in fivor of General Bradstreet, from the fuct of his
hwnr (1 onth «l one-toneth of the purchase money, to have been,
s was conténded. converted intoa | gl estate in him by force of the
gtature of qses, still the estate passed to his executors and vested in

Gon.S: hayler, as sarviving execntor, at least for lite, and probably,
.nt‘:‘..fir:lm; to tha sann | consteastion of the witl, in fee.  Faaddition,
mhrehvar. to the in’-ui: wwahle of stacles to the dem und int's recovea.
ry 13 w'ii;? veardinrto what apprare | to be the settled Loww of
Baaal, ad wviae et oot that chairacter, mantain this action
befiraa tl.ﬂ catey 3 o such he do lerstood to be also the Law of
thi¢ ot 1t e, -\-I th deviso of Mirtha "I‘ Hlill"l‘("l antd of F, ll?;ﬂh&lh
Livins: tharethre, the demm bt was not, in law, entitled to a
verdier, -

“Tt'was, hywsver, contended by her counsel that if she did not
oitiin w legd estate as such devisee, she did so by virtue of the
dee! | ﬂ'{‘l w leartl Gould exec ded in 1804, In order to sustain
hersels upm. hiagroua !, she wag, of course, under the necessity of
m[muh#z that the legal estate was originully in General Schuyler,

>
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and that her ghare of the interest passed 1o Edward Gould by the
conveyance {rom General Schuyler to him in 1794 ; which, how-
ever, was strenuously denied by the counsel.  But assuming this to
have been g0, still, independently of the question whether, in that
case, the conveyance from Edward Gould to Kip, made a few
montha after that from General Schuyler to Edward Gould, did not
a'so convey a good legal title to Kip; it was clear from the language
of the pleadings and decree in Chancery and from the teims of the
deed 1tself, that this conveyance was not intended to embrace any
of the trust propeity previcusly sold and conveyed by Edward
Gould., Sach, it was olivious was not the intention of either party,
and the deed weuld not theretore adumt of @ constiuction which
wonld overreach the previous conveyance by Edward Gould to
Kip. In fact, the lands previously sold were virtually, in terms,
cxcepted.

‘The tenant, moreover, for greater secunity, also relied upon pos-
gession of the premises, first by Kip and ever since by himself]
which he contended was adver-e from the date of the conveyance
by Edward Gould to Kip. in 1791, to the present time. If it were
i_l:lml‘hlﬁl to determine the fact and character of such pmsession,
which howeser it was notaat would be a question for the grand-assize.
As 10 the fact of such possession, it was expressly sworn to by the
witnesses, and, indeed, did not appear to be controvertted. It was,
however, dented to have been adverse, because, as was alleged,
both Kip and Cooper, the tenanty, were chargeable with construct-
ive notice, that General S huyler could not legally convey to Ed-
ward Goulld in the mmner he had done.  But it was a sufficient ane
swer to this nhjer:lum to SV, that the doctrine of constructive no-
tice was mapplicable to the gquestion of adverse possession. Ace
cording even to the recent decisions of the Courts of this State,
which were relied upan by the demandant’s connsel, nothing but
actu ! traud, or actual notice of what, in Law, would render a con
veyance voul, was saflicient to nvaludate a possession, tuken and
held under such conveyance, ag a statute bar.,

The Counsel for the demandant excepied to the several instruce
tions given by the Court to the granid-assize.

The canse wus commitied to the grand-assize, at about 2 o'clock,
P. M. of Tuesday, the 23th day of January last. Soon after the
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“opening of the Court, on the following morning, they came info
Court, and declared their inability ever to agree upon a verdict in
this case : such, they stated, was their unanimous conviction ; and
one of them remarked that they then stood precisely as they did
when they went out : by consent of counsel on both sides, the Court
directed them to be DISCHARGED.

It was understood that fourteen were in favor of & verdict for the
~ demundant : swo for a verdict for the tenunt.



