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ARRAIGNMENT OF JOHN BLAISDELL.
CHARGED WITH THE MURDER OF |

JOHN WADLEIGH.

At the Superior Court of Judicature, holden at Portsmouth,
within and for the County of Rockingham and State of New-
Hampshire, on the third Tuesday of F ebruary, 1822. N

PRESENT. |
Hon. WILLIAM M. RICHARDSON, Chief Justice.
Hon. LEVI WOODBURY, Desaaipatatie
Hon. SAMUEL GREEN, ot i
The Grand Jury returned iato Court, the following Indict-
ment. |
~ State of New-Hampshire Rockingham ss.

At the superior Court of Judicature holden at Pourtsmouth
within and for said county of Rockingham on the third
Tuesday of February in the year of our Lord one thousand
eight hundred and twenty two.

The Jurors for the State of New-Hampshire on their oath
present that John Blaisdell of Kensington in said county of
Rockingham, husbandman, not having the fear of God before
his eyes, but being moved and seduced by the instigation of
the devil, on the eighteenth day of February in the year of
onr Lord one thousand eight hundred and twenty two with
force and arms at Exeter in said county of Rockingham in and
upon one John Wadleigh late of Exeter aforesaid, husband-
man, deceased, in the peace of God and of said State, then and.
there being feloniously, wilfully, and of his malice afore-
thought did make an assault; and that he the said John

Blaisdell with a certain large stick of the value of ten cents
which he the said John Blaisdell in his right hand then and
there had and held him, the said John Wadleigh in and upon

the left side of the head near the left temple of him the said
John Wadleigh then and there with force and arms felonious-
ly, wilfully and of his malice aforethought did strike penetrate
and wound, giving unto him the said John Wadleigh then
and there with the stick aforesaid in and upon the left side
of the head near the left temple of him the said John Wad-
leigh one mortal wound of the length of three inches, of the
depth of one inch and of the breadth of one inch, of which
said mortal wound he the said John Wadieigh from the said
eighteenth day of February in the year aforesaid until the
nineteenth day of February in the year aforesaid at Exeter
aforesaid in the county of Rockingham aforesaid did languish
and languishing did live; on which said nineteenth day of
February In the year aforesaid the said John Wadleigh at
Exeter aforesaid in the county aforesaid of the mortal wound
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aforesald died; and so the jurors aforesaid upon their oath
aforesaid do say that the said John Blaisdell him the said
John Wadleigh in manner and form aforesaid feloniously, wil-
fully and of his malice aforethought did %ill and murder con-
trary to the form of the statute in such case made and pro-
vided and against the peace and dignity of the State.

And the jurors aforesaid upon their oath aforesaid do fur-
ther present that the said John Blaisdell not having the fear
of God before his eyes; but being moved and seduced by the
instigation of the devil on the said eighteenth day of Febru-
ary in the year of our Lord one thousand eight hundred and
twenty two with torce and arms at Exeter aforesaid in the
county of Rockingham aforesaid in and upon the said John
Wadleigh in the peace of God and of'said State then and there
being feloniously, wilfully and of his malice aforethought did
make an assault, and that he the said Blaisdell with a ceriain
large club of the value of ten cents which he the said John
Blaisdell in his right hand then and there had and held, him
the said John Wadleigh then and there feloniously, wilfully
and of his malice aforethought divers times did strike and
beat, giving to him the said John Wadleigh then and there by
the striking and beating aforesaid of him the said John Wad-
leigh with the club aforesaid in and upon the left side of the
head of him the said John Wadleigh one mortal bruise of
which said mortal bruise he the said John Wadleigh from
the said eighteenth day of February in the year aforesaid to
the said nineteenth day of February in the year aforesaidat
said Exeter did languish and languishing did live ; on which

said nineteenth day of February in the year aforesaid the
said John Wadleigh at Exeter aforesaid of the mortal bruise

aforesaid died ; and so the jurors aforesaid upon their oath
aforesaid do say that the said John Blaisdell him the said
John Wadleigh in manner and form last aforesaid feloniously,
wiltully and of his malice aforethought did kill and murder
contrary to the form of the statute in such case made and pro-
yided and against the peace and dignity of the State.
- Geo. Sullivan Attorney-General.
This is a {rue bill,
| Enoch Clark Foreman.

On the second week of the term the said John Blaisdell was
brought into Court when the Clerk read the foregoing fn-
dictment and addressed the prisoner— '

What say you John Elaisdell, are you guilty of the crime
whereof you here stand charged, or not guilty?

Prisoner. NotGuilty. |
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Clerk. How will you be tried?
Prisoner. By God and my Country.
Clerk. God send you agood deliverance,
- The prisoner was then remanded into custody to be

tried at the next term of the same Court to be  holden at
Exeter.

SUPERIOR COURT OF JUDICATURE.

September Term, 1322,
Holden at Exeter within and for the county oi Rockingham and State of New-
Hampshire.

PRESENT—

Hon. WILLIAM M. RICHARDSON, Chief Justice.
Hon. LEVI WOODBURY, : .
Hon. SAMUEL GREEN, 2 Associlate Justices.

The court by agreement of Counsel, appointed Tues-

day of the seco:d week for the trial of the indictment
State v. John Blaisdell.

Counsel for the Government. Hon, GrorGE SULLI-
vAN, Atltorney-General, and JoNaTHAN STEELE, Ksq.
Solicitor.

Counsel for the Prisoner. Icmanop BarTLETT,and
WirLtam SmitH, Esquires.

On Tuesday morning September 24th, agreeably to ap-
pointment John Blaisdell was brought into Court.

At half past 8 o’clock the clerk proceeded to call the
jurors present and forty-eight answered.

The clerk then addressed the prisoner as follows ;~--

“ John Blaisdell,These good men, who have now been
~ called and have answered to their names, are those who
are to pass on your trial. You have a right to object to
twenty of them without giving any reason, and more if
you can show sufficient cause. If, therefore, you wish
to object to them, or any of them, you must challenge
them when they are called to be sworn and before they
are sworn, and you shall be heard.” |

The Clerk then called the jurors and the prisoner

objected to several until (welve were called to whow he
did not object-—viz.
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James Poor Sworr.  Stephen Clay Sworn.
Wm. H. Underhill do. Jesse Gordon do.
Samue! Patten do. Daniel Gage do.
Joseph Hoit do. Joseph Godfrey do.
Caleb Peaslee do. Moses Hook do.
David Gage do. Samuel Anderso: do.

The Court appointed Sitephen Clay Foreman.

The Clerk then addressed the Jury.—-Gentlemen of the
Jury, hearken to the Indictment found by the Grand In-
quest for the body of this County against John Blaisdell.
[Here the Clerk read the indictment.] To this [ndictment
the defendant has pleaded nul guilly, and has put him-
self on his conutry for (rial, which country you are--and
you are now sworn fo iry the 1ssue, may God send him a
goond deliverance-—Good men and teue, stand together
and hearken to the evidence.

The Soliciior then opened the trial on the part of the
staie,

The prisoner at the bar 13 indicted for the murder of
John Wadleizh. His innocence or eriminality is the
importaat question which you are now to decide. In your
~decision of that question, not cnly the prisoner, but the
commonwealth 18 deeply concerned. It is the duty of
the government to guard the lives, the liberties, and the
property of its subjects, 'This objeet can be ahitained in
no other way than by the enactment and prompt execu-
tion of such laws as will deter the bad from infringing the
rights of the obedient subject. For this purpose gov-
ernmeft was instituted : and so soon as protection ceases
to be extended to the subject, the governmen( is af an
end. It is not for the purpose of revenging, noris it to
obtain satisfaction for the injury which the prisoner has
committed, that the Sitate, demands his life, but it is to
deter others from the violation of the laws. Every favour
is extended to him which he could reasonably demand.
He is permittied to select the jury who are to tiy this
issue ; and he has a right to require of the State such
evidence as will leave no reasonable doubt of his guailt.
If you, then, gentlemen, shall entertain any reasonahle
doubt of the guilt of the prisoner,you are bound to acquit.
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I would pnot be understood from this observation, to ad-
mit that a bare possibility of his innocence is to prevent
you from convicting. You are not to conjecture
upon this or that hypothesis that he may be innocent.
You are to judge as reasaqnable men—And if you are
satisfied that the évidence is such as would convince rea-
sonable men that the prisoner is guilty, you are bound to
convict, In the trial of this issue, Gentlemen, you are
the judges of the law and the fact. It might be thought
my duly to state to you those principles of law which are
to govern you in the decision of this case. Bat it 1s not
apprehended that any questions will arise in this case
which are not familiar to you. If this act was perpetrat-
ed by the prisoner it 1s clearly morder. I need, there-
fore, ooly give you the definition of that crime. Here
Mr. Steele read from Blackstones Commentaries the
legal distinctions of the crimes of murder and man-
slaughter. | :
We exnect to satis{y you that this crime was committed
with a deadly weapon and without the least proveocation.
To conviuce you of the guilt of the prisoner at the bar.
we 'do not expect to produce any postive testimony,
No witpess was present when the deed was committed.
It was done in a dark and tempestuous night, in a remote
‘and solitary sifuation—At a time and a place well suited
for the perpetration of so foul a erime. But, Gentlemen,
we do expect to prove circumstances so strong as to pro-
duce the most entire conviction that the prisoner is guilty.
We expect toshow you that on the evening of the 18th
of February last, the prisoner and the deceased were at
a store in Kxeter—that they left that store in company
with each other about dark—that the deceased carried an
axe, and the prisoner an axe-handle. '
We expect to trace them to the place where the mur-
der was committed. We shall show you that they were
together affer the wound was inflicted which cavsed the
death of Wadleigh, the weapons which they carried from
Exeter were faund near the place where the murder was
commitled, and that the prisoner immediately after the
decease of Wadleigh absconded. It is not the duty nor
the wish of the government to press a gonviction. But,
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Gentlemen, if you shall be satisfied from the evidence
which shall be laid before you, that he 1s guilty, you will
not from pity or compassion suffer him to go unpunished.

NaTtHanNIiEL WEEKS~~Sworn.

I was in company with Blaisdell and Wadleigh on the
afternoon of the 18th Feb. It was so dark that I had
just lit a candle. B. & W. came inlo my shop, which
stands near the bridge, W. brought with him an axe and
a rough axe-handle, which he laid down upon a barrel.
The handle was of white oak and very large. They left
my store together one taking the axe and the other the axe-
handle, which either of them took I know not, and I saw
nothing more of them. They were both perfectly sober.
Cross Fxamined. While in my store they drank per-
haps, a glass a piece. 'W. bought a pint of rum and put
it in his bottle, and afterwards told me to put a half pint
more in the boltle. The bottle held alittle more than a
pint. How much they drank 1 canunot certainly say.
They apeared friendly.

- LArRgIN Tavyrnor—Sworn.

I was at Weeks’ store at the time he mentions, and saw
B. & W, there. Saw the axe-handle which B. took up.
and W. took the axe when they went away. Saw noth-
ing further. They were both sober. Cannot tell at
what time they went. Cross exwinined. Did pot see
that they were unfriendly.

Josiau G. SmMmirta—Sworn.

I saw Prisoner & W. pass my house on the 18th Feb.
about half past five. They were going towards Kensing-
ton. My house is opposite the Stratham road about 30
rods from Weeks’. Bilaisdell carried the axe-handle én
his shoulder and W. the axe. It was between sunset and
dark and there was a violent snowstorm. They were
both apparently sober.

Wirtriam DorLrLorrFr—Sworn.

1 saw Prisoner & Wadleigh the same evening about
half way between J. G. Smith’s house and Lane’s shop

five rods perhaps from Smith’s. Wadleigh had an axe
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and B. an axe-handle. It was near dark when they passs
ed and the night was very stormy.

Navcy Y. Forsom=—Sworn.

On the evening of the 18th | saw two persons pass my
father’s house, one of whom 1 knew to be Wadleigh,
Blaisdell 1 did not know. W. carried an axe and the
other man a axe-handle. I have no doubt that prisoner was
the man who passed with W. My father was absent,

and I was looking out for him. They went together to-
wards Kensington. |

Jupe Havrr, (acoloured man)—Sworn.

Between 8 and 9 on the evening of the 18th, somebody
knocked at my door. ~ My house is near the Exeler line
and about a mile and a quarter from Folsom’s. Told my
children to open the door. Blaisdell came in and appear-
ed {rightened, and asked whbere the Caplain was, (mean-
ing me.) He said, he wanted me to help lead W. in, that
he was drunk and had been fighting with a sleigh. Blais-
dell said that he would not have carried him into his
(W.’s) vwn house for ten dollars, that he would bave died
if he had not taken him up, and that he had led him from
the Cove bridge. Wadleigh’s house is between the Cove

bridge and mine, about 30 rods from mine. 1 heard
heavy groans, found the deceased, lying on his side. I
lifted Wadleigh up and led him home—-he appeared to
shudder with the cold. 1 got a fire which he seemed to
need. Blaisdell offered to take his hat—he drew back—
then his handkerchief he ¢till drew back—he next offer-
ed him a chair but he stood stiff.

Blaisdell went to take Wadleigh’s hat and Wadleigh
shewed great horror whenever Blaisdell came near him—
after about five to ten minutes Blaisdell went away and
wanted me to go home with him—I said don’i go, and
Blaisde!l said he must go to take care of his catile—-Wad-
leigh died about three quarters of an hour before day—I
was with him at that time—Blaisdell’s house is in Ken-
- sington about a half a mile from my house. Questioned
by Altorncy General—Did Wadleigh say any thing ?
After Wadleigh got gver his chill and shuddering be said

.
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¢ Captain (meaning me) how long have you been here”’—
and then he gave auno‘her deep sithe and was gone again.
—( Any further answers to the Atlorney General’s ques-
tion on that poinl were objected to, il not being n evi-"
dence thal the deceased was in that state of mind which
rendered his declarations admissible.) Questioned by
same—Did you ask Wadleigh any questions ?—] was
Sflustrated but remember that Blaisdell said that Wadleigh
would say he had done il. :

Mgrs. WabpLeicH, (widow of deceased)—Sworn.

Jude Hall and Blaisdell brought my husband home
between 8 and 9 o’clock—I was alone. My husband
seemed faint and overcome and so was I—I could not for
some time come near bim or speak to him—I asked Blais-
dell where he found him —He said—near Cove bridge—
B. turned to go—I asked him not to go——te said he
must—I asked him a second time and he then said he
must go and (ake care of his cattle—He then left us—
I went to my husband and took off his neck cloth—It
was very bloody—The blood began to run dreadfully and
I exclaimed to Jude ‘“here is something more than a fall,
here is a blow and somebody has given him his death
wound.”—My husband then appeared to hear me speak-
ing and groauned out “O Lord, I’m done’’—then was gone,
but a minute groaned again “O lhat fellow.” He faint-
ed again for a moment but soon repeated frequently, « O
that fellow.”” ~—He then said “where’s a bed”’—we laid
him on a bed and in a few moments he said “O Lord, ’m
done.”> 'These were the last sounds he uttered.—Blais-
dell staid in the house from five to ten minutes—not long-
er than ten at farthest.

JameEs RoBinson—Sworn.

On the evening of Feb. 18th I was coming from New-
bury to Exeter in a sleigh with Richard Smith—It was
quite stormy. Near the Cove bridge and on this side
of it we saw two men standing near the side of the road—
I said to them it is very stormy—One of them said—yes, -
and I then asked how far is it to Wedgewood’s ? and
was answered—1I was acquainted with John Wadleigh
and think the voice was not his—This was between s
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and 8 o’clock—We had no difficulty or quarrel with any
one on the road. VWe met but one sleigh before we
reached Eastman’s tavern (about 6 ‘miles from Cove
bridge) and none after that.

Ricaarp SmirtH—Sworn.

I was with Mr. Robinson as he inentions, and his ac-
count is correct except that it seemed to me that we
met the two men the other side of the Cove Bridge, I
did not know either of the men—I think we met a sleigh
at the foot of the hill near Wedgewood’s going toward

the Bridge and about a quarter of a mile this side of the
Bridge.

JoserH BrownN——Sworn.

I was travelling from Exeter to Kensington on the eve-
ning mentioned and saw {wo men standing by the road
side near the Cove Bridge- ~-Before I got up to them one
of them said ‘“drive on”” and when 1 came up to them,
the same voice said,—‘take this man aboard, he is drunk
and has been fighting with a sleigh’’—I asked his name

and the man said it is John Wadleigh. 1 knew where
Wadleigh lived and then said ‘“‘come Jokn, get in, I am
going by your house and will carry you home.””—He

gave me no answer—I put my hand on his shoulder and

again asked him to get in, he said nothing but I observed
he breathed very hard—I then said to the other ¢ He
dono’t seem to care about getting in, and I'll go along if

you will take care of him.””—He said he would and I
drove on. This was about one third of a mile from Wad-
leigh’s house—It was quite dark—stormy and slippery—

we had no quarrel on the road—Philip Cheney was with
me walking by the side of my sleigh.

Ricaarp Smitu—called again.
Isat on the left side of the sleigh with Mr. Robinson.

James Rosinson——called again.

I observed no other person on the road and no other
sleigh than the one I mentioned before—-I did not nofice

whethe.r there was more than one person in it—1 did not
know either the sleigh or horse.
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JoserH BrROwN——called again

Questioned by Mr. Bartlett—Had you come up to
the two men when one of them asked you to driveon?
No—we stopped when he said the man was drunk. Tt
was [ who first proposed to drive on without him--It was
so dark that about iwo rods off we thought the two men
were a double sleigh—--1t was slippery although a new
snow had fallen on the ice---1 was not driving very fast.

Ricaarp Smira---called agan.

I think it was a little beyond the bridge that we met the
iwo persons standing together, and that it was about a
quarter of a mile this side of the bridge that we met the
sleigh which was probably Mr.Brown’s—I did not partic-

ularly observe any thing in the bands of either of the two
men butthink one of them Leld something—l heard no
wrangling—I think we met them between 7 and 8 o’clock.

We were travelling at the rate 1 should think of about 6
miles an honr,

Jamves RoBinson.---called again.

I was on my return home from Newbury port——I did not
observe the cross roads particularly—There were 1 think
gsevera! roads that turned off this side of Kastman’s tavern

—one I believe aboul a mile beyond the place where we
met Wadleigh—'T'here were houses all along the road for
some miles beyond the place—It was two days after
Wadleigh’s death before I heard of it.—1 did not attend
the examination of Blaisdell before the juslice.

Puairip CueNpy—Sworn.

I was with Joseph Brown onthe evening of the 18th
February—I was walkiog by the side of the sleigh—We
me! another sleigh but I cannot say exactly where, being
a stranger in thal quarter, but [ think it was near the (oot
of the hill just out of Exeier towards Kensingion—We
did not meet or pass any other sleigh—We came up 10 two
men who appeared to be standing 1n or near the road-when
we were within one or two rods Brown said who is there-
—one of the persons askcd us to take the other in our

sleigh saying that the wan was drunk and that bis name
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was John Wadleigh——Brown asked him fo get in. 1
think this was about 30 rods beyond the bridge—we met
no other person on the road that evening—I saw nothing
in the hands of either of the persons.

James RoBinson—called again,

We did not meet any other sleigh near the place where
we came up with the two men—we were coming from
Newbury-Port—we passed some sleighs inthe farthest part
of Kensington but none between Eastman’s tavern and the
place where we met the prisoner—there are roads that turn
off between that place and Eastman’s and one perhaps a
mile from that place—there are several cross roads inthat
uarfer—this matter was not recalled to my memory till
about two days after—I think it was not ‘Wadleigh who
spoke to us as I knew Wadleigh and should have known
his voice. _ - |

Danign PERVERE--Sworn.

I was at Wadleigh’s house on the night of his death—
Wadleigh’s boy came for me about 8 o’clock to go for
the Doctor—1 went to the house to see if it was necessa-
ry and found Wadleigh in bed—I spoke to him but he
made no answer—1] searclied for wounds but could find
none, he was so bloody, but scon found one on the temple

-— Wadleigh seemed insensible—Aflterwards I weni home
and about 4 o’clock 1 heard that Wadleigh was dead.

Dr. WirLiam Prerry—Sworn. |

1 was called to see Wadleigh on the evening of the 18th
of February. From the representation of the messen-
ger, I supposed it to be a case of infoxication; as 1 had
just recovered from a fever, and the night very stormy,
I deciined going. Being called again the next morping,
I went over and found Wadleigh dead. His shirt and
bedding were quite bloody. 1 observed a contusion on
the le(t side of his forehead, but immediately perceiv-
ed that this was not sufficient to have caused his death.
On examining further, I found on the same side of the
head another contusion, with fracture and depression of
the bore. Blood was siill running from the ear., Idivid-
ed the scalp and found a collection of blood between it

and the bone.  The depressed piece of bone commenc-

&)
S
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ed under the temporal muscle between the hollow of the
temple and the ear, extending upward and backward ever
the ear three inches, its breadth one inch. The upper
end of the fractured piece was rectangular and its edges,
as well as those of the scull from which it was broken,
were straight and well defined. The scalp was cut at
the upper end of the wound, and appeared to have been
done by the end of the instrumeut used, and the edge of
the bone from which the piece had been hroken. This
was the only injury done the skin.

Question by Attorney General—What was the ap-
pearance of the wound on the forehead ?

Answer.—It was a circular swelling larger than a dol-
lar, with the cuticle raised in the centre.

Q. by same.—Could the larger wound have been pro-
duced by a fali?

Answer.—It could not.

Q. by Mr. Bartlelt.—W hat is the particular appear-
ance ol a wound produced by 2 fall?

Answer.—The skin has often the appearance of be-
ing scratched.

Q. by same.—~Have not wounds generally a more ag-
oravaled appearance after death, and do not contusions
then grow darker?

Answer.—'They have not, and I do not think they have
relatively a darker appearance.

Question by the Court.—Would the appearance of a
wound from a (all on the ice be more ragged and scratch.
ed than one from a blow from an axe or other instrument ?

“Answer.—It would frequently, but if the blow was
fair on the ice I do vot think it would.
" Question by Mr, Bartleit.—Had the principal wound
any appearance of one given by a sleigh shoe ?

Answer.—It had not.

Question by same.—Way not the fracture about the
width of a sleighshoe, or why could not a sleigh runner
have produced such a wound ?

Answer—The wound was an inch wide. I could not
place a sleigh shoe on a person’s head so as to produce
such a wound as that on Wadleigh.

Question by Court.—~Would not a club or cane have
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produced a wound of the shape you describe ?
Answer.—I think neither of them would ; a round ig-
strument would probably have broken the bone in the
cenire and carried in the edge, or split off pieces, hut
not have cut out a piece like the one in question.
Question by same.—1)id you examine the hat, so as to
recollect its thickness, and discover any fracture?
Answer.—-1 did—it was a firm wool hat and was not
injured. 'T'he wound on the side of the head could not
have been produced with the hat on.
Question by Courl.—Would not a blow on an empty

and dried skull produce a square fracture ?
Answer.—I think not.

Question by Mr. Bartlell.—Is not the part of the skull
on which you describe the principal wouud to have been,
the thinnest. ?

Answer.—It is,

Avcustus WapLeieH (son of the deceased)---sworn-

(An axe being produced by Ait’y General) I know
this to have been my father’s axe. I have not seen 1t
since my father carried it away from the house the morn-

ing before his death-~I have no doubt this is the same
axe. .

Davip Wepcewoon—sworn.

I found this axe near the Cove Bridgea few days after
Wadleigh’s death—This is the same axe, I marked it ot
the time—I found it thrown over the fence by the road
side ; about 100 rods from iny house and abont 25 rods
from the bridge—"The spot where I found it was about 2
rods from a place in the road which was stained with blood,
and this bloody spot was about six feet from the fence,
about eight feet from the middle of the road and about
four feet from the outside of the path. The place was as

bloody as if a hog had been killed there—I saw no blood
on the axe. ;

CaarLes PArks—sworn.

(Aﬂﬁrney Gen_ shows wilness a rough axe hﬂl‘ldlﬁ‘) I

found this axe handle about a week after Wadleigh’sdeath,
on the road side, close under the fence, aboul seven or
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eight rods from the bloody place mentioned by Wedg-

wood. The snow round the spot was still very much stiin-
ed with blood.

Jounx F. Mosrs---sworn.

After prisoner was arrested he was brought (o my
house and I as one of the constables of Exeter took him
1ato my custody. Prisoner at that time declared to me
that after Wadleigh left Week’s store he did not see bim
till he found him near Cove Bridge. I asked prisoner
what he had done with the axe handle he took from
Week’s store, he said that he had no axe handle. Some
days alter that I told Blaisdell in prison that the axe han-
dle was found, he made no reply. I then reminded him
that he was not obliged to make confessions and cautioned
him not to tell falsehoods—While at my house I asked
prisoner where the axe was. He said he threw 1t over
the fence—"The axe was not at that time found.

Narw’n WEergs—called again.

- (Axe handle exhibited) I ihink this is the same handle
that was taken by prisoner from my store. -

Enxoca Rowg---swori.

I conversed with Blaisdell on the evening of his arrest
—1J heard no one advise hin fo make confessions---He
said he threw the axe over the fence because it was heavy
and he could not well carry it and Wadleigh at the same
time---He denied having had the axe handle---The dis-

tance from Wedgwood’s house to the place where blood
was found is about 100 rods and the distance from this
place to the nearest house on the other side (Mr. Dow’s

farm house) is about half a mile.

Josava Pike--sworn.

In December 1821, T purchased some treesof Edward
Blaisdell which he agreed to cut for me. In the course
of the next Januarv, he told me he was ready to go about
it. I went to see him on the subject. HKdward Blaisdell,
John Wadleigh and prisoner were present, chopping wond.
Wadleizh asked me what I would give him, to cut the
trees. | made him an offer, and at lagt, agreed lo give
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him five Dollars for the job. Wadleigh then said to
prisoner, ‘will you help me ”” prisoner declived, and Wad-
leigh then observed, that his brother would assist him,
and accordingly le asd his brother came next day to haul

the trees. |

C'ross examined.

I heard no bargain between prisoner and deceased, in

the matter and never heard prisoner say any thing after-
wards on the subject.

Jupe Havnv—-called again.
~ In January last I heard the prisonerthreaten Wadleigh.
He was talkingabout catting Pike’s trees and said he would
give Wadleigh a licking for taking away the job, after
promising 1o go halves with him. Blaisdell appeared to
be in a passion.
Davip Wenecewoop-—called again.

The morning of Wadleigh’s death, as soon as I heard
of it, I rode over to.hiis house. 'T'here was a great col-
lection of people there. Captf. Rowe asked me if 1 would
go with others in pursuit of Blaisdell.—I consented, and
went first-to Blaisdell’s house, which was about a mile off.
His Grandmother told me he had gone oul nearly an
hour before—We proceeded to search the barn and
lound a pair of mittens under some flax,which were carried
to Wadleigh’s liouse, and discovered to be the mittens
that he had worn, We next searched prisoner’s yard——
we found his brother who told us that prisoner had bor-
rowed a dollar of bim, and said he was going over to Esq.
Healey’s.—We proceeded in that direction and soon
found prisoner’s track in the snow, which we followed
about 32 hours, through woods and eross roads, in Kens-
ington, South Hampton and Kingston, and after a pursuit
of about 40 miles, we caught him about 8ix miles from
Exeter, in a remole place en the Beech road so called
near Epping.—ﬂe submitied to us without resistance.—
There were perllaps, a dozen people who went on the
first search, to Blaisdell’s house and this was about nine
o’clock in the morning.—Many people were collected

2% -
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about Wadleigh’s house.—The rumour of his sadden
death, spread very soon and wide.—It was David Kelly
who found the mittens.—(mittens produced) These are

the same.—
Davip Kevuy—sworn-

I found these mittens in Blaisdeil’s barn(during our
search) on the scaffold under some bundles of flax.—I
carried them to Mrs. Wadleigh, who said they were her
husband’s.

Cross examined by Mr. Barllell.—I went to the barn
in a sleich with Mr. Wedgewood, to search for Blaisdell.
The hay was pitched over by some others of the party,—
I was the first who got up where the flax was.

Mgrs. WapLeieH—called again.

I know these mittens to have been my husband’s. He
wore them away the morning before his death.—--1 ohsery.

ed he had no miltens on when he was brought home, and I

asked Jude Hall, where he thought they could be. Jude
made no answer but shook his head.,

The Attorney General here asked the Court if there
was any objection to the admission of evidence as to the
character of the deceased, no objection was made.

Exocn Rowe—called cgain.

I was intimate with Wadleigh., He worked several
years for me. He was rather remarkable for a mild tem-

per and peaceable deportment.

Cross examined.— 1 have heard that deceased was oc-
casionally intemperate but was always good-natured when
tn that state——deceased married my sister.—He was a

stout and strong man.

Josnua Pixe—called again.

I knew deceased-—worked with him a good deal—his

temper was pleasant and peaceable—1 never saw him

druunk.
Josian Rowe---Sworn.

I always knew Wadleigh---He was thought a good-tem-
pered and very peaceable man---1 never knew him to be
very inlemperate.
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Juor Havnr—--called again.

(Questioned by Courl.) I saw no botile near the de-
fendant that night, nor did I see any rum or mitens in
his house at that time-—Mrs. VW. asked me where [
thought her husband’s mittens could be---1 did not see
that either W. or Blaisdell had mittens on in the road.
After 1 heard that a broken bottle was found in W.s
pocket I perceived a strong smell of rum about his clothes
which I thought at first came from his breath-~His sur-

tout and coat were wet in one side.

Mrg. Wabnneiera---called again.

I found the pieces of a broken bottle in my husband’s
pocket--His coat was very wet and had a strong smell of
rum about 1f,

Oun the part of the prisoner, the following witnesses on-
ly were called, and with a view to disprove the existence
of any enmity between him and the deceased.

Mary Poor--Sworn.

I remember that some time about the lalter part of Jan-
vary last, about a fortnight before Wadleigh’s death, he
was al my house with the prisoner and Mr. Rowe—prison-
er and deceased appeared perfectly friendly and social-
—They went away I think in the same sleigh.

Asraaam Rowg---Sworn.

Iremember being atMrs.Poor’s at the time she mentions,
with prisoner and deceased. They appeared then on
perfectly friendly terms—we were there about an hour.

The Defence was opened by Mr. Smith of Coun-
sel for the Prisoner.

May it please your Honours and Gentlemen of the Jury,

You are now called upon, gentlemen, to sit in judg-
ment upon the life of a fellow being, and that fellow being
your fellow citizen; and you carry, I doubt not, into that
Pli’f_ce: where not one of you sils bul by consent of the
prisoner al the bar, the hearts of men. As men, you
feel that you are not expected to sit there with averted
looks or with cold feelings, but that you are bound te
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open your hearls lo those just and humane principles of
evidence, which have been established for the guidance
and restraint of finite limited beings, whea called to
judge in cases of bleod.

It is fortunate for that unhappy man, that instead of a
rushing to judgment, time has been allowed for that tor-
rent of excited passion and prejudice (before which the
strongest and purest innocence could not have stood a
moment) to subside, so that he can now see, in those sa-
cred seals, that, upon which alone, the eye of the accused
can ever rest without fear, an impartial jury of his coun-
try. And it 18 forfunate for yourselves .that youdlive in
a community which has inherited too much of law, of
education and of religion from their ancestors (o permit
any thirsting for the blood of any man, who 1s standing
for life or death before a judicial tribunal of his country.
Neither the honorable prosecutor, who displays a hu-
manily and tenderness which reflect honor upon the mor-
al and benevolent people whom he here represents, nor
these ministers of justice, whose glorious and solemn
privilege it is that into their hands is committed the de-
fence of the fortunes and the lives of their fellow citizens,
nor that audience, which is looking down upon the accus-
ed with charitable eyes, ask or even expect from you
any other verdict than such an one as you can justify,
not only to your consciences and ceuniry now in this day
of excitement, but to your Grod hereafter. .

If there is any one among you, gentlemen, who could
wish or even dare to conviét on doubtful evidence, let
him remove from that sanctuary of justice, for e would
commit a wilful and deliberate homicide with the sword
of justice and in a temple of justice. And if there is
any maun in that place who did not join, when he entered
upon this trial, in the humane wish which the couniry
sent to that man on the day of his arraignment—* May
God send you a good deliverance,” in the name of that
God I challenge him : and if there is any man in that
place, who does not believe with his whole heart ip that
great maxim of the law (which has saved more innocent
blood than all the eloquence of counsel) that all ibe doubts

ef the jury are to weigh ag so many proofs in favour of
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the prisoner, in the name of that prisoner by, whose igno-
rant consent it is that he sits as one of bhis judges, I chal-

tenge him.
You are well aware, gentlemen, that the rigcht of civil

society to take away, for any offence, the life of one of
its members, has been doubted by many wise and good
men! And however well perauaded you may be, that
the power is given to you by the law of the land and by
the law of God, sure [ am that no man could sit in judg-
ment in a case of blnod without nerves of 1iron, if he did
nol feel every moment that it was not only his right, but
that it was his duty to acquit where he counld doubt.
You con well imagine, without any description of mine,
how strong and how lasting must be the agony of that man,
who under the influence of detestation of the crime of
murder, should stifle those doubts which were strong
enough fo bear up life and should unite in the conviction
of A man who may stand innocent in the presence of that
God who was called down to sit in judgment along with
him. In the moment of cool reflection, those doubts
would pursue bim like so many avengers of blood—He
would see the children of the condemned coming forward
into life and looking upon that bar as the grave of their
innocent parent— He would see his judgment record-

ed upon the long and bloody scroll of doubtful convic-
tions, and he would hear elognent and snccessful appeals
to the mercy and justice of juries drawn from his rash
and presumptuous Injuslice, |

It 1s of the utmost consequence to the prisoner at the
bar, that you sheuld reflect often upon that awful differ-
ence belween the consequences of a judgment In a case
of blood and a mere verdict in a civil action, which de-
mands from you the most anxious deliber:tion and the ut-
most solemnity of feeling—You may pronounce verdicts
in civil actions tomorrow, which will be talked about for
a day perhaps, and will then be forgotten. But the judg-
ment which you will this day render will live as long as
the wife, the children, the friends and the country of
that man live, Against the errors which you may com-
mit tomorrow, the wisdom of the government has provid-
ed ample and effectual remedies, but from the errors
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which you may commit to day, he can only appeal te
God—You may pronounce an unjust verdict tomorrow
which shall blast the fortunes of a whole house, but you
caonot then reach life, and there is such a redeeming
spirit 1n suffering justice, that the sufferers may survive
all the consequences of your judgment. But the prison-
er at the bar, could not out'ive your injustice of to day,
for it would send him from hence to a dungeon ; and from
the dungeon to the scaffold.

Feeling, as I do, that the life of that man depends en-
tirely apon the manner 1n which yon shall perform your
daty, I cannot bat remember, that there have been times
when darkness has resied evea upon the jury roon, and
when there has been no ligh! upon that altar of justice :
I canuot but remember, that there have been jury-men
who have let their own passions and prejondices outrun the
evidence, and who have huilt supposiilon upon supposi-
tion, and supported conjecture by conpjecture, not to
acquit, but to convict ; and I cannot but remember, that
there have been jurymen, not in this court, thank God,
(and I would I could add vot in this land) who have
yielded up their own conscientious and deliberate opin-
jons in favour of an acquittal (in the maintenance of
which they should have died in the jury room) fo the
persuasions and threats of a majority of their brethren;
and who, to purchase a speedy release from a tempora-
ry impriseninent, have united in a judgment which has
subjected a fellow citizen to the loathsomeness of im-
prisonment for life. But when youn shall retire, the
heart of the accused will zo with you in confidence, and
not in fear, for there is something to support and sustain
hiin beside the consciousness of innocence. He re-
members that not one of the many men who have stood,
where he now stands, upon trial for their lives, was ever
condemned. He can look without fear upon that sword
of justice unstained by a single drop of blood, upon that
jury room where no verdict of guilty in a capital case
was ever found,and upon that Lench from which the sen-
tence of death was never pronounced.

Having heard the evidence with a most patient and un-

prejudiced attention, you are now to determine whether



23

a homicide was committed by the prisoner at the bar, anc
if so whether the offence is murder or manslaughter—As
to the first point no positive evidence has been laid be-
fore you on the part of the State, and the charge rests ¢n-
tirely upon circumstantial testimony—It will be shewn
by the learned counsel for the prisoner who will comment
on the evidence that all the circumstances from which
the government would have you draw an inference of guilt
strong enough to fasten a conviction upon, are reconcile-
able with the most perfect innocence ; as to tke second
point, I would only call your aftention to the facts of want
of motive, friendship between the prisoner and the de-
ceased and the conduct of the former, which have been
proved by the wilnesses on the part of the Sitate, and
which have a most powerful bearing on the question
whether the death proceeded from a wilful and determin-
ed intent to kill on the part of the prisoner, or from a
blow given under the influence of ungovernable passion,
ina sudden quarrel. Wicked and corrupt as mankind are,
a wilful and deliberate murder on a slight provocation is
almost unexampled, children have embrued their hands
in the blood of their parents to obtain possession of their
property, an adulteress under the influence of foul and
unnatural lusts has poisoned a husband to enjoy her para-

mour, and rivals to make way for their ambition have as-
sasinated—But they murdered not for murder’s sake. In

all these cases there were guilty butgreatobjects tobe gain-
ed which restrained the conscience with a strong and
bloody band,and which kept the passions in afiery and un-
governable state. But what motive could that most mis-
erable of men have had to commit a wilful murder? By
the death of bis friend he could not expect to add any
thing to his wealth or facilitate the gratification of any lust
or passion. When you shall search in vain forany proof, or
€Ven suggestion of a motive or inducement, you will then
have a right to presume against a murderous intent ; and
when you reflect upon the warm and strong friendship
which existed (for we have proved il) belween the prisoner
and the deceased, youwill have a right to presume that it is
more probable that the homicide was the effect of sudden
heat,thanof (hat deliberate malice essential to the crime of
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murder. ‘The more of [riendship and less of inducement
which you shall find, the stronger wiil be your inference
against the presumption of murder : for want of motive and
proof of friendship are natural proofs, strong enough in
the absence of all positive evidence, to weigh down a
thousand conjectures of malice. Before you can pronounce
the prisoner at the bar guiity of murder, you must be-
lieve nim o be a monster who could murder on a very
slight or on no provocation, and you must believe him to
be a fool who-would murder when he mast have been sure
of detection. You musi believe that wlien he had sfruck
down the man whom he intended to kill, he relenled,
and that with those very havds which were sprinkled with
the blood which le designed to shed, he carried him lo a
place where life might (as he must then have supposed)
have been saved und where he himself would be sure to be
recognised—tlow can youreconcile the preswnptionof a
murderous intent with the fact that at a tuine and place so
favourable the prisoner at the bar did not kill. You have
nothing but presumpiive evidence from which to infer an
intent to kill, but you have the clearest testimony, from
four of (he witnesses for the State, of an intent to save life.
Yon cannol believe that the prisoner intended to kill the
man whom, when in his power, he did notkill. You can-
not helieve that he was so cruel at one moment as fo de-
sign lo murder, and so mevciful at the next as to wish to
save, You will be told that he relented. But fhe man
who could murder without any molive or on a provocation
tooslight to push the wost hardened offender un tothe per-
petration of the very smallest offence, would not relent at
the first sight of death—"The blood which has been kept
boiling for a month by the passion of revenge is not, and
could not be cooled in a moment. Buat the manslayer,
whom the tempest of passion in which he strikes has
swept by, relents, and offeniimes saves. 1 would rest
withoul fear the life of that man upon your answer to this
solemn question, did he act as much like a man who had
designed to murder, as like a man who had rashly slain
a man whom he bad not intended to kill ?

~ You will bear eloguence {rom the ¢ounsel for the pris-
oner, who has twice plead successfully in defence of life,
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and you will hear great eloquence and ingenuity {rom
the learned gentleman who represents the State—As far
as the evidence goes you will walk without fear—DBe-
yond that you will not be led by any eloquence through
doubt and darkness on to a judgment of death.

The Defence was continued by

ICHABOD BARTLETT of counsel tor the prisoner—
Muay it please your honours——Gentlemen ofthe Jury.
The attention with which youn have listened to the testi-
mony, and arguments of the counsel with whom I am as-

sociated, has reudered but little duly recessary for
me to discharge. KEven that little, were my own impres-.

sions to govern me, I am conscious might safely be left
nuattempted. But, Gentlemen, I am reminded that the
charge you have fo pass upon is one touching haman life
—I cannot forget that a death has happened under cir-
cuinstances which have fixed susnicion upon the prisoner
at the bar. That this has happened too In a land where
the offence of murder is so uncominon and excites such
horror, that he may not be beyoud the reach of danger
upoin whom even suspicion resis—The solemn forms of
this enquiry,aud the more solemn feclings, which cannot
but affect all concerned in the investigation, eonstanily
exhibit to my view the demand Government now make,
“that the unfortunate youug wan for whom I af)pealr should
be hastened to an untimely and ignominious death.
While the prisoner, declares bis ipnocence,he clings to
you for life. - Iis anxious relatives and friends with en-
treaties and with tears supplicate your protection—Under
such circumstances, however unnecessary may seem any
effort of mine in his bebulf—!{Ley are nct to be neglected
—counsel are not to rely upon their own convictions or
belief of innocence-—they are not to consult their own
wishes or convenience—Nor will the jury grudge the
~time we may claim for him, who 18 now in your hands,
and who lives or dies as you shall this day pronounce.
From the anxiety which oppresses we in the humble duty
have (o pecform, I learn sometbing of the awful respon-
sibility of your situation ;—deliberating to take, or not
the life of ‘a fellow being ; that life which is ‘the immedi-
3
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ate gift of Jehovah Many have reasoned and with
much force, that such a power has never been delegated
by heaven to man—and that in the exercise of it we do
assume ‘“to be as gods.”” But the organization of our gov-
ernment has so ordained, and in the course of events,this
most solemn decision rests on you—and I would suggest
no considerations, which should deter you from a faithful
discharge of that duty—I ceme not to ask protection
for crime—I come not to ask you to clear the guilty—
I ask only your cautious examination of the facts, cir-
cumstances and principles cornected with this enquiry.

In the most trifling questions.of property you have
witnessed with what anxiety the parties listen to every
breath, as you pronounce your verdict—You wiil then
require no apology for the feeling—the interest—which the
Erisoner may exhibit, while his all of this world—perbaps
is condition through efernity is this moment at stake
Before men like youn io a christian community be has
nothing to fear from wicked prejudices—But who has
observed the human mind and has not been convinced with
what scrupulous attention its operationsshould be examined?

How imperceptibly are we influenced by suggestions
which we believe we have discarded ? How offen are we
affected by ideas and sssociations, unaware of their ex-
istence, and even governed by impressions at the con-
sciousness of which we should shudder with horror ?

It is from the operation of the very principle of virtue
that much caution is required—such 1s the abhorrence of
crime in every virluous mind, there is danger of aitach-
ing all the aversions connected with it to the person of
the accused. Whenever the report of a crime like thai
charged in this indictment is abroad in the land, and when
public clamour has connected it with the name of any
individual~~1t is too oiten, imagination supplies the want
of proot—credality assents—reason is silenced, the heart
becomes callous, and the accused is thought of only in
connec!ion with the halter and the gallows. Rumour with
her hundred tongues repeats the tragic ftale al every
cotltage—at every corner—and every repetition adds new
horrors. '“ '

Under such circumsiances—Angels could hardly be

-
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expected to come uninfluenced to the investigation. The
very proces of law, tho’ innocently, may contribute to the
delusion. The accused is arraigned before a magistrate
—And however slight may be the pretence, publick op-
inion demands his commitment for trial—An ipdiciment
is almost a matter of course, when only one side is heard
—Then with all the opprobrium of publick opinion
against him—with all the epithets of crime which the
forms of law can heap upon him-—He is six months in
chains, while all who delight in the marvellous are im-
magining or making evidences of guilt against him and
no voice is heard in his favour—3%W hen publick opinion is
thus made to demand the sacrifice—~'The intended victim
15 stationed in yonder place of infamy, where no man the’
spofless as a saint in heaven, can ever be lgoked upon,
but with some feelings of abhorrence necessarily connect-
ed with that situation—But we have a tribunal who are
required to dismiss every thought unfavourable to the
accused—and to judge him only by the proofs exhibited
in court—that tribunal you are—and for that uprightness
and impartiality in the discharge of its duties, which the
law requires, reason urges and religion demands, we need
not the bond of plighted faith before heaven in the sol-
emn oath upon which you have supplicated favour or
dared the displeasure of Almighty God —And undersuch
responsibility we mistake much if we suppose the prisoner
at the bar as the most interested in the resuolt of this trial.
He may be convicted and he may be executed, and yet
would I much prefer his situation, to that of a Juror
who shoald suffer a verdict against him upon insufficient
testimony.

Upon a charge of ihis character the prisoner is not to
be convicted because it is possible that he may bhave
commitied the offence—No! nor even if it may have
bee? probable.  'Whatever suspicions or conjectures may
be induleed in other places and on other occasions—
he”‘_““f’ﬁl‘_}t sfep you move toward a conviction, you must
J % ’Z‘“C stound you stand upon. If you for a moment
sutier yourselves to ride upon the wings of imagination—
it for & inoment you wander in the wide field of conjec-

ture, you way require a sacrifice of the prisoner’s life—
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but it will deserve any appellation rather than a conric-
tion or senlence of the law.

And while you suffer yourselves to hearken to the
evidence and that only—in proportion as the charge is of
an agravated and heinous eharacter, so wii] be the cer-
tainty of proof which you will require to couvict.—
When a much more bloody penal code existed, than is
now tolerated in civilized socisty, even then it was de-
clared from high anthority, that it was better an hundred
gnilty should escape than one innocent person sufier.
The object of punishment is not vengeance. 'The pen-
alties of the law are inflicted not to retrieve the injury,
which has been sustained: but as a terror—a restraint
upon others. Punishment has this effect only when it is
inflicted upon clear and undoubted evidence of guill,
In any othér case, when tlie excitement of the moment
shall have passed, him whom you execute upon equivo-
cal proof will be looked upon not as a conviet, but as a
martyr.

While our statute book is filled wih provisions upon
almost every question of property, youmay perhaps have

felt surprize to find there no definition of the crime of
murder-—yet when you consider the thousand circumstan-

ces which may detractfrom or agravate the character of
guilt, connected with any particular transaction, you will
undoubtedly deem it wise in the Liegislature to have left
to the common law—or in other words, gentlemen, to have
left to you to determine the character of an offence from
its own circumstances—I say to you—for yon are judges
as well of the law as the fact. You will undoubtedly con-
sider yourselves most safe in adopting what is termed the
common law, so far as in criminal cases it may have been
adopted in this country, as your guide—but you ought not
to forget, that the rules of the common law as they may
be read to you from the books, have reférence to the
common law of that country where a muach more sangui-
nary system of jurisprudence prevails than in onr goveru-
ment—the common law of that couniry where stealing
twelve pence is punished with death—where two hundred
and forty victims have been led to the scaffold in the
train of their courts, at a single cireuit through the coun-
ties—I say it fearless of contradiction—and itis with

"‘
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pride I say it—to the extent of its principles, thal com-
mon law has never in practice been adopted in this State,
and I pray heaven the time may never come when our
altars of justice shall thus be deluged in blood.
When capital punishment shall become frequeni—its
pangs and its ignominy will have no terrors. But [ need
not, I cannot fear the result of your investigation in the
present case, even upon the most rigid principles.  And
n pursuing that enquiry, the prisoner would most readily
have admitted many facts which the governwment have
been at the trouble to prove—In truth every fact which
is proved—but; gentlemen, by no means the proseculor’s
inferences from those facts.

We admit that Wadleigh is dead—we admit that he
died of the wounds upon his head—we admit that the
prisoiter left the village at this place, and walked with
Wadleigh on the road home—Y¥e admit that afier Wad-
leigh was wounded the prisoner helped to conduct him
to his housc,—Bul we deny

I. That the prisoner killed Wadleigh.—

‘T'he government ask you to come to the conclusion,
that the prisoner killed Wadleigh from the circumstances

which have been disclosed in the testimony.—But geu-
tlemen in considering those circumstances, I beseech you
noi, to sel down any as evidence of guilt which are per-
fectly consistent with innocence—ifor instance take the
fact that Blaisdell and Wadleigh were together on the
road home that evening—Is that fact of itself any evi-
dence of gnilt ? or if one of you gentlemen should leave
this place on your way home with your neighbour—
would you consent it should be set down as a proof of
your design to murder him ’—Go farther and suppose
another neighbor should find you upon the way support-
ing him wounded and disabled, and requesting assistance
for him—and you should then inform by what misfortune
the accident of the wound happened---E*’eﬂ more—you
actually convey him to his family—and would you be-
lieve yourself convicted of murder? For this part of
the case then it is proved the prisoner in a dark and
stormy night, when the roads were slippery left this vil-
lage in company with Wadleigh—was seen upon the road
%
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—was passed by Brown, who was requested by the
prisoner to take Wadleigh into his sieigh, stating that he
was hurl. Gentlemen—to entertain for a moment a
thought, that the prisoner could that night have kiiled
Wadleigh, you must find some sufficient molive—some
strong and irresistible inducement.-—-"T'he most hardened
villain commits not murder in sport——Though he were-
trained to assassination, he would not without fee and
unprovoked steep his hands in blood-—=ome great hope
of gain—---or some fell spirit of revenge must have rankled
in his bosom, to have nerved his arm to such a deed---
And the government attempt to give you a molive of the
latter description. They do not pretend, that i1 was for
his purse or his property of any description that the
prisoner should have taken the life of Wadleigh, but from
personal enmity and malice.—-For the proof of this, you
will be directed to the testimony of Jude Hall, the black,
whose manner upon the stand you have just witnessed-~-
The desire with which he appears to be affected to give
the colour of murder to the most indifferent circumstan-
ces, is apparent in his every word and gesture-—~Even
the breathing of the dying man he has attempted to rep-
resent to you--—-ihe exclamations of the senseless and in-
sane, his own unagination had brought him to the point of
testifying to you, as the dying declarations of the deceas-
ed in relation to the prisoner-—His acuteness of smell
was such, he could swear to the fact that Wadleigh had
drank no rum-—while at the same moment he admits his.
clothes to have been drenched with the remnant from the
broken bottle in his pockel. Such a witness 1 say
must be resorted to for proof of Blaisdell’s design to
murder the deceased--Aund what is this mighty proof,
which is to satisfy you of that malignity of heart, which
had selected this man, and this time and place to eonsum-
ate its diabolical purpose? It is this—that Hall some
months before says he heard Blaisdell suzy, * he would
flog ]“;adl,eighfor not letting bim join him 1n hanling some
wood.

Pike was called probably te lay a foundation upon
which Hall could rest for some support. But so far

from proving any dispute between Wadleigh and Blais-
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dell, he proves directly the reverse, and that this five
dollar contracl, was declined by Blaisdell himself. Now
if Biaisdell had been entitled fo one half the profits, at
most it could have been but a few shiilings, It would not
have been sufficient even for the idle threat to which
Hall testifies. But who believes in such depravity of
human nature as te endure for a moment the thought, that
it could be a motive for the crime of murder. Take the
threat tq the full extent of Hall’s testimony, and if that
prove a design fo murder, may Heaven protect us in
our need ; for in the cause of justice we all are guilty,
I feel no surprise that sach evidence has been found ; but
I must confess my astonishment, that while all such men
as Hall and Wedgewood had determined to fix the crime
of murder upon Blaisdell ; while they had settled the
fact that he was guilty, and all times and memory was
searched to find some pretence to make the murder plau-
sible,—1It is matter of astonishment, that as the parties
were neighbors and their interest and feelings must have
sometimes been 1n collision, that no more serious difficul-
ties are proved to have existed.—I fear few persons of
their condition of life thus situated will be found to have
lived so amicably together—Even that single instance of
sham pretence of anger is most distinctly disproved by the
testintony of all the witnesses, as well those called by the
prisoner to shew their intimacy, as by those who testify
to their manner and appearance on the very evening of
the death. | | |
There is then no mofive for the crime proved,still you
are 1o be pressed to believe the prisoner com{nitted if,
from the circumstance of the place where it is said to have
been done—and the witnesses were enquired as to woods
by the way—the distance of houses &c. Do not how-
ever forget, that this is testified to have been on the most
public road in all this section of the country—one, where
it could hardly be hoped or expected that five minutes

should elapse but some traveller would pass—Now sup-

pqae for a moment! the p:*igoner degigned to murder Wad-
leigh—Itis proved they lived near each other—would
he omit the thousand hetter opportunities such a situation

would afford him-—and select this most publick and ex.
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posed siaation, where detection would be almost certain?
To believe it you must find him to have been as crazy as
he is alleged to have been wicked.

Again geatlemen the wound, and its appearance is sup-
posed to have furnished some evidence against the prison-
er, from the enquiries put to the wilness yon will be re-
quired te believe it was just such a wound as Blaisdell
would inflict and not such anone as any other person would
inflict ; for unless it comes to this, it comes to nothing.

Dr. Perry has described to youa wound upon the fore-
head, and upon the side of the head and his opinion as to
the insteument and manner of their being given. Now so
far as Dr. Perry testifies to facts, there is no man entitled
to more credit. But gentlemen, however skiliful be may
be in his profession, he is just as unsafe to be trusted o
conjeclures, as any oiher person.  The reason heassigns
why the wound upon tlie forehead must have been made
by a blow and not a fali, may perhaps salisfy him, buat I
think will come far short of salislying any oue else ; and,
from the appearauce of the wound here described, to at-
tempt fo teil the particuiar form and shape of the stick
with which it was inflicted,partakes a liitle too much of ne-
cromancy to suffer such skill to he engrossed entirely,
even by the medical faculty. No, zentlemen; when the
appearance is described to us, we can guess what did it,
just as well as the mostlearned doctor; for he can do no
more. Thereis nothing that renders it any more probable
that the wound was inflicted with the axe than by a sleigh.
If you must conjecture one of two thi~ z9, either that Blais-
dell split Wadleigh’s head with (he axe, or that he fell
upon the ice, and was struck b~ a sleigh, which is the
mos{ natural and fair conclusion ? Is it more probable that
a man should be guilly of sitch a crime, than that such an
accident should happen. But if it be proved to have been
dome with an axe, or some such weapon, why shall Blais-
dell more than any other man be presumed fo have done
it? His statement that it was done in a quarrel with a
sleigh, may be understood either with the sleigh or per-
sons ridiog in it. ' The nature of the weather, the storm,
ice and darkness, with the public travel, render such an
account by no means improbable—Nor does any improb-
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ability result from the circumstance, that he does not
now produce the person who didit. Hisaccount has been
consistent, and the same from the first moment of the
transaction. In the darkness of the night he could not
know the person—-had he been abroad he might have met
him and nof recognized him—Dbat he has had no means of
discovering even by accident, the anthor of the mischief,
In the cells of yonder prison he could insist on his inno-
cence—he could do no more than trust {o Ileaven for
proof of if.,

If the Docfor must al all events be correct that this
wound was made by the axe—there is Lreat difficulty
then of fixing the offence upon the prisoner—all the wit-
nesses slale that Wadleizh himself hed the axe—they
sfate too that he was much the stronger man of the two.
Believe then who can, that in a struggie ‘of life or death
Blaisdell counld take from his stronger antagonist the axe
and inflict such wounds and hunself receive not tie slight-
est injury. | _

Another circumstance relied upon by the government,
is the finding the axe in the field near where the misfor-
tune is supposed to have happened. But how does this
corroborate the pretence that government set up, any
more than it does the account of the prisoner? lad the
blow Leen inflicted by him with the axe—it is more prob-
able it would not have begn found near (o the scene of
blood—nor would it ever have been found by informa-
tion from the prisoner. Iu this case the prisoner did
state before it was found, whére the 2xe was, and the
reason of his placing it there—that aller Wadleigh was
burt, he required his assistance—that be could pot sup-
port him and carry the axe at the same tine—and that
he threw it over the fence that it micht not be Garrlfzfl
off. Would he bave attemptad fo bide it,and have done it
so ineffectuaily ?  Having attempted it, wouid he himself
have firyt disclored the fact ? Does not his coaduct in
relation to this circumstance confirm his 0wn declarations
~and most conclusively rebut any presumption of guilt !

There is also testimony to you concerning the mittens.
And 1 call your attention to it, ‘gentlemen, not because

a_nything might result frgm i unfa\"ﬂfable {o mny C“EM,
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but because it does disclose something of the feeling and
disposition of the witnesses to create evidence, which
may be thought to bear against the prisoner. It furnish-
es an additional reason for caution how you give too
much weight to the testimony of such witnesses. Sup-
pose then that those mittens were left there and by Blais-
dell, what resalts from it ? Does it add any proof to a
single fact that we deny ?

It shews no more than this, that Blaisdeil must bave
been with Wadleigh and in a situation in which he could
have taken the mittzns——we do so agree, and it is perfect-
ly consistent with the account we ourselves give. He
was with Wadleigh, he helped him home, and he might
have taken or left the mitiens, it is immaterial. But gen-
tlemen, if any thing at all rested upon that circumstance,
I think you will support me in the opinion when I say, I
do not believe one word of Blaisdell’s baving put them
there. Had he supposed those mittens were any evi-
dence against him, wonld he have carried them home to
deposit them in his own building, to be bunted up for
the purpose of fixing suspicion upon himself? In that stor-
my night, and in all that distance could he find no other
place to rid himself of them ? But mark the manner of
this testimony——Mrs. Wadleigh recollects with perfect
certainiy that her husband wore those mittens from home
that day—-and more strange, if you believe her statement,
while her husband lay bleeding before her—-while in the
agonies of death, this, his affectionatle, his afflicled wife
was enquiring of Jude Hall for these old mittens, not
worth a groat, Hall as if with a second sight, that they
were connected with some wonderful secret, she says,
made no reply, bnt most significantly *“shook his bead.””
All this may have happened,but wonders seem fo cluster,
when the next morning, we find that distinguished friend
of justice, that unsuspected, immaculate David Wedge-
wood fixing upon the prisoner as the murderer, going di-
recily to his barn to search for proofs,directinga particular
pile of flax to be examined—and that these mittens should
there instantly be found by an apprentice of this same
hopeful rogue-hunting master. Strange as may seem
the fact—and disgraceful as it is (o human nature, there
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are persons desirous even to figure as witnesses jn a ¢ap-
ital trial—and for that purpose pretend to knowledge, or
give importance to trifling circumstances to gratify such
"unhallowed ambition, VY hether any of the wilpesses in
this case would go so far as 1o hide that they might find,
it is not necessary to determine. Bul that Wedgewood
did feel new importance and exhibit airs of consequence
in the character of witness, was periectly apparent. It
mizht however all have resulted from a feeling of triumph
at the reversed course of justice, by which Blaisdell was
placed in the criminals bar, and he permitted out side of
tl, to testify upon the stand.

From the particular enquiries relative to the prisoner’s
flight the morning afier Wadleigh’s decease,it may readi-
ly be anticipated with what eloquesce that circumstance
will be urged upon you by the states counsel as evidence
of his guiit. We deny not the fact, that he fled—we
deny not that such a fact may sometiines justily such an
inference. But we do beseech you, before you come to

such a conclusion in this case, to consiJer well the sifua-
tion of the accused at that time.

Put it to your own consciences, ask yourselves if the
innocent never fear. Itis proved to you that on the
nroruing before Blaisdell left his home, the cry of murder
was abroad in all the land—not the geuneral cry of -murder
merely—but that “ Blaisdell was the murderer’”’—=every
voice was exclalming, execute him, execute him-—every
hand was eager to be the first to diag him to the gallows.
He knew his protestation of his innocence counld avail no-
thing against such clamoui—he konew upon that alone he
must rely, and should his innecence eventually be estab-
lished, he surely, while such excitement lasted, conid look-
for nothing less than a half year’s confinement in the loath-
some dungeons of our county jail., Would it not have
required a man of nerves sufficient, deliberately to com-
mit the crime of murder to brave such a scene, ~ Would
not a map of more firmness than Blaisdell have deemed it
prudent (o retire and let the angry billows spend their
force, before he would breast him to the sbock.

The state of public [eeling is readily understood from
the account of the witneaséa——already had imaginalion
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he was deemed to be at war with all mankind—and nage
were to approach him, but such as dared death in any
form. Kven the gallant Wedgewood makes a merit of
having volunteered to altempt his arrest—and exposed
his valuable life rather than a culprit should escape from
justice—aad from a most formidable band, headed by
guch a leader, the prisoner did retreat—and this same
captain spurred by his zeal (o prevent crime from goingi
unpunished, has told you with what perseverance and toil
he pursued him forty miles, but found him only six
from home. It may be said that ¢ the guilty flee when no
man pursueth’’—and may it not also be said, that ‘¢ the,
innocent too when thus hunted, would fly 7’7 Shew me
the man,who can coolly take his chance of being executed,
amid soch popular excitemment—who can unconcernedly
suffer himself fettered and chained to be dragged to pris-
on—and I will shew you a man, fit for murder. The very
course and manner of the prisoner’s leaving home, shew

that he had no fixed purpose of flight—it was the result
of that sudden agitation and alarin, which would more ef-
fectually unman the rezlly innocent when accused, than

the most hardehed cuolprit.  That the innocent may fear,
~and may be in danger too has more than once been ex-
“hibited—and was most impressively so in the case as stat-

ed in the appendix to Phillips’ frealise upon evidence,
(case VI. page 86) which wus thia—

Two men were seen fighting together in a ficld. One of them was
found, soon after, lying dead in that ficld. Near him lay a pitchfork
which had apparently been the instrument of his decath. This pitch-
fork was known to have belanged to tie person who had been seen
fichting with the deceased and he was known to have taken it out with
‘him that morning. Being apprehended and brought to vial, and these
circumstances appearing in evidence, and also that there had been, for
some time, an enmity between the parties, there was little doubt of
the prisoner’s being convicted, although he strongly persisted in his
innocence ; but, to the great surprize of the court, the jury, stead of
bringing in an immediate verdict of’ guilty, withdrew ; and, after stay-
ing out a congiderable time, returned and infokmed the court, that-
eleven, out ot the twelve. had been, from the first, for finding the pris-
oner guilty ; but thatone man would not concur i the verdict. Up-
on this, the judge observed to the dissentient person, the great strength
of the circumstances, and asked hiin, “how it was possible all eir-
cumsiances considzred, for him to have any doubts of the guilt of the

accuged ?’  But no arguments that could be ' urged, either by the

-
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court or the rest of the jury, could persuade him to find the prisoner
guiltys so that the rest of the jury were at last obliged to agree to the
verdict of acquital.

This affair remained, for some time, mysterious; but it at length
came out, either by the private acknowledgment of the obstinate jury-
man to the judge who tried the cause, (who is said to have h*d(i the
curiosity to inquire into the motives of his extraordinary pertinac-
ity,) or by his cunfession at the point of death, for the case is related
both ways,) that he himself had been the murderer! The accused had,
indeed, had a scuffle with the dzceased, as sworn en the tral, in which
he had dropped his pitchfork, which had been, soon after, found by the
Juryman, between whom and the deceased an accidental quarrel had
arisen in the same field ; the deceased having continued there at work
after the departure of the person with whom he had been seen to have
the affray; in the heat of which quarrel, the juryman had unfortunate-
ly stabbed him with that very pitchtork, and had then got away total-
ly unsuspected : but finding, soon after, that the other person had
been apprehended, on suspicion of being the murderer, and fearing, as
- the circumstances appeared so strong against him, that e should be
convicted, although not guilty,he had contrived to get upon the jury,
as the only way ofsaving the innocent, without endangering himself.,

A voice from the world of spirits could hardly give you
a more solemn warning to beware how you give heed to
circumstantial proof. Something is attempted to be ad-
ded to the story of the flight from the declarations of
Blaisdell on his return. It 1s said he then denied
that he went home with Wadleigh. Imagine to your-
selves for a moment the situationof this unfortunate and
at that time friendless yourz mav—for if he had friends,
to dare be known as such would have then jeopardized
their liberty. 'The indefatigable Wedgewood and his
troop in triumph, had just escorted him pinioned through
the town—he was then in the custody of the officers—the
house was surrounded—the enraged relatives of the deceas-
~ed were threatening him on the one hand—such witnesses
for government as Hall and Wedgewood were volunteering
their testimony, while the officious advisers,aiways present
©n such occasions, were lamenting his most deplorable fate.
If to their accusafions he was silent, it was set down as an
a(}miaaion—if he agreed to any fact, it was a conlession
of their inference also—and in this dilemma, a witness
1s found who heard him say, he was not with Wadleigh
that night. Now while the whole tenor of the Ie:'siimony
is, that he made no such pretence at any other fime—and
while this slatement s entirely inconsistent with his upi.

vl
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form account of the iransaction, you may believe that
the witness misunderstood—or you may believe the pris-
oner made the answer to avoid importunities—Dbul sure 1
am you will not believe it any ground to presume him
guilty of this charge.

But, genilemen, should the festimony bring you toa
conclusion, so different from my anticipations, that you
shonld be satizfied that Blaisdell killed the deceased—
and that you are justified in saying il is proved (0 you—
still we shall esntend 2

IJ.—'Fhat the killine was not attended with such cir-
cumsiances as to copstitute the crime of murder.

That which distinguishes murder from other homi-
cides, is the purpose of hear'—the wtent or what the law
technically and emphatically ferms MALICE AFORE-
raovcHT. It i8,)’ said an eloguen! advocate, ¢ the
purpose of heart which creates all the various degrees of
homicide from that, which is excusable to the malignant
guilt of murder. The fact is the same in all—ihe
death is the imputed crime, hut the INTENTION
makes all the difference, and he who killed i1s propounc-
ed a murderer, a simple felon,or only an unforiunate
man as the circumstances by which his mind is decy-

hered to the jury, shew it to have been cankered

y deliberate wickedness or stirred up by sudden pas-
sions.” A man may by accidentbeinnocently the cause
of another’s death—-he may in self defence be justified in
taking life, or he may unlawfully kill, and yet without
that malice which distinguishes murder—and such killing
the law terms Manslaughter. Manslanghter is defined
1o be “the unlawful killing of another withou! ‘malice
¢¢ either express or implied, which may be either volun-
¢ tary upon a sudden heat, or involuntary, but in the
¢« commission of some unlawfulact.” |

It is in compassion to the frailties c:f human nature that
the law visits not its severest penalties upon those acls
which are done in the heat of passion, upon sudden quar-
rel. 1Itis that furor brevis, that temporary insanity, in
which heis deprived of reason and the presumption of

remedifated malice, does not attach to his acts in that.
state of mind. To shew that this death, if it was occa-
pioned at all by Blaisdell, mast have happened on some
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sudden affray, I need not again advert to the testimony
which rebuts all pretence of ancient grudge or premedi-
tated malice even to the very hour of the accident—but
is disproved too by the kindness and attentions of Blais-
dell in conducting him home. If in his heart he harbour-
ed, that night, the intent to murder, why did he not finish
his purpose ? Orwhy did he not leave to the storm and
that inclement night to have finished what his hand bad
failed to accomplish ? Is that the employment of the ma-
lignant murderer to restore his intended victin to life to
visit his wicked purpose upon his own head ? No never.

It isstated by Hall that Blaisdell had conducted Wad-
leigh by his own house—and observed he would pot have
gone home with him for {en dollars—and the government
may attempt fo assign as a reason—because he had been
trying to murder him—DBut I think you will find another
cause quite as satisfactory---Wadleigh was in bhabits of in-
toxication—He and Blaisdell had been drinking at the
shops together—Itis evident Blaisdell thought Wadleigh’s
difficulty resuited much more from liquor than from his
wound—from, the anxiety expressed by Mrs. Wadleigh
about the old mittens while the neighbours were closing
her husband’s eyes—you will not believe she 13 a person
who would have given them in that situation a very cor-

dial welcome—especially as the broken bottle deprived
them even of that quietus of discontent, |

It may perbaps be contended that the malice necessary
to constitute murder may be implied from the nature of
the weapon with which a wound is inflicted—and there
are some dicle in the books, that a deadly weaponimplies
malice—But you will examine well this doctrine of malice
by implication belore you assent to it. The ground upon
Which a death occasioned in a sudden quarrel is not con-
sidered murder is—that the passion has deprived him tem-
porarily of the power of reason and deliberation—and yet
this doFtrine of malice by implication from the nature ofthe
weapoon supposes the person to reason as to the cpnseguen-
ces and to be guilty because he did deliberate—Such is the
paradox to be encountered in listening to such a doctrine.

Gentlemen, in the remarks submitted to you I have en-
deavoured (o impress upon you the necessity of great



40

care and caution in examining the sources and grounds of
your opinlons—the inporiance of requiring sirong proof
to justify a conviction upon a charge of so aggravated a
character—and followed with econsequences so afflicting
to community—so tremendous to the prisoner—I have
aitempted to sugzgest to you such censiderations rel-
ative to the test:meony as in my umind nol oniy shew that
covernment fail (o prove ihat Blaisdell killed Wadleigh—
but even raise an almoszt irresistible presumption that he
did not——or at all events, it the death was caused by him,
it has none of the characteristics of murder—And I
have now {o reqiest that you will not suffer the nnperfect
manner in which this duty has been attempled to prejudice
the cause of him for whom I appear—ibat you will not
impute any omissions of his counsel to any want of a good

and perfect defence intruth. And I hope these sug-
cestions will not receive less attention because the prison-

er addresses them to you through his connsel—As a wit-
ness he cannot inform you of the facts—ihe state has si-
lenced him——couid he relate to you the circumstances of
this misfortune—I would have been silent—And I

know you would listen could you hear his weeping
children ask yocu what has my father ‘done that the

dictates of humanily did not warrant—he was with his
neighbour when misfortune bappened to him—he sup-
plicated the assistance ol the traveller—he abode ‘¢ the
pelting of the pitiless storm’ to aid and support him—
he left him not, till he fouad him shelter and protection—
could you hear his afflicted wife say to you punish him not
for the kind offices of humanity—for if he knew he performed
them at the bazard of his life still he would not bhave re-
fused—could you witness the silent resignation of an aged
mother who while she reflects upon the principles of vira
tue and humanity she has iuculcated silently resolves
‘““though they bring me with sorrow to the grave still will 1
adhere to them aud “if I perish, T perisn.”

If we err on such an occasion, it is much the safest to
err on the side of meccy.

«For earthly power doth then shew likest God’s,

" W hen mercy seasons justice’’

The law too guides yoa thus, while the accused 1s pre«
sumed ionocent, till evidence shall have turned the bal-



41

ance-and there every doubtis put in favour of the pris-
oner —In returning a verdict for the prisoner you say no
more, than that you are not satisfied that Le is proved to
be guilty—and should a guilty person here go unpunish-
ed, his trinmph it is but mementary—a few years—a
few days—perhaps afew hours—the prisoner at the bar—
and you—and I—and all of us must appear before that
tribunal, where crime cannot be concealed—where the
guilty shall never escape.

In contemplation of thai solemn event, let me exhort
you to beware that you pronounce such a verdict as shall
nol make wretched the remainder of your lives---such a
verdict as shall not inflict pangs in the hour of death.

[ The Defence here closed and the Attorney General followed on the side of
the pirosecution in a very eloquent and powerful argument in which the ev-
idence was minutely analyzed and the points of the defence answered in
detail. Having been promised from the Attorney General a full sketch of
this argament (a promise which his important. avocations have prevented
him from fulfilling) the veporter delayed any preparation from his own min-
utes till it was too late to furnish to the press anything more than a partial

_outline prepared firom that portion of l1)\/11*-. S’s minutes to which we have
had access,

Those who have had the pleasure of listening to this gentleman’s accustomed
elogquence on these oceasions, will not think the above apology unnecessa-
ry, however unacceptable it may be to the pablie. ]

May-it please your Honours and you Gentlemen of the Jury.—

If, Gentiemen, there ever can he an occasion, on which
it 1s peculiarly the duty of a jury to disregard the sug-
gestions of their passions, and to place themselves en-
tirely under the guidance of their reason; it must be
when silting on the {rial of a person accused of a capital
crime. Passion i3 unfriendly to the investigation of
truth ;—it is blind, and leads its- followers, almost invari-
ably, inte error.. While on the one hand indignation
against the accused,whether it arise from the aggravated
nature of the crime with which he is- charged, or from
any other cause, may lead a Jury to convict the inng-
cent; pity, on the other, may induce them to disregard
the evidence and to acquit the guilty. 1t becomes you.
then, Gentlemen, as you respect the interest of the Pub-
lic—as you regard the life of the prisoner at the bar,.
to dives! yourselves of every prejudice and passionand.
to listen only.to the v;ice of reason..

4_ :
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It affords me much pleasure to reflect, that the prison-
er has been defended with vnusual ability., Whena man
is charged with the commission of a crime, that.affecls
his life, 1t i3 always my wish that every thing should be
urged in his behalf, that professional ingenuity can sug-
gest. Il after an able defence, the Jury are obliged by
the evidence to pronounce him guilty, the world will be
salisfied that his condemnation is just-—

Crimes are not produced by reason, but by passion.
Providence appointed the reason of man to be supreme
and his_passions subordinate : but the passions teo often
Yebel, dethrone reason, and usurp her place., It isin the
morai as in the natural world ; when the arrangement es-
tablished by providence is reversed, disorders and con-
fusion necessarily take place. It is the misrule of the
passions, that is the fruitful source of public and private
calamities. It is this, that has rendered the history of
mankind little else than a history of wars, of bloodshed,
and of crimes. It is this, that bas so often armed the hand
of the murderer and directed the dagger of the midnight
assassin.—In order to effect that, which reason is too fee- .
~ ble to effect; in order to restrain, by adequate punish-
menis, the fierce and turbuolent passions of the human
heart,; Governments have been established. The laws
of every civiiized society have probibited the commission
of crimes, and denounced punishments against offenders ;
but such laws are useless, if they-are not carried into ex-
ecution. T'o have no laws against the commission of
crimes; and-to have laws, that are unexecuted, produces
the same disasirous corzequences fa a commuunity. ‘T'he
Government, under which you live, has ordatued, that
murder shall be punished by the death of the ofllender,
aud it belongs to youn, Genllemen, to see, thal the law is
carried into eflect, if the prisoner be guilty. You are
bound by the duly, that you ewe to your Gouniry;
by the solemnity of the oath that you have taken;
by tbe law of God, to whom you must render an account
o this day’s doings, to take care, that the prisoner, If
gn it of the erime of murder, doealnot escape without
punishmente— | _

In delermining whether the prisoner be guilly, you

I
F o
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will examine the evidence, produced on the trial, with the
most deliberate and anxious attention; lest on the one
hand, an innocent man should sauffer; or, on the other, -~
lest a man, should be permitted to live, Who is dangerous
to socieiy, and who has forfeited his life by the laws of
God and his country,—

That the deceased died in consequence of the woundsg
he received you can have no doubt, "T'he evidence as
to this point is so conclusive, that it is not denied by the
counsel of the prisoner. e

Liet us consider, Gentlemen, whether' the evidence is
sufficient (o prove that the prisoner gave the wounds
that destroyed the life of the deceased.—

No positive evidence has been produced to prove the
guilt of the accused ; no witness has told you that he saw
him commit the murder. But you have evidence as sat-
isfactory as positive evidence could be.—It is said that
it would be dangerous to convict the prisoner on circums-
stantial evidence alone. If no man could be convicted of
murder on this sort of evidence, it would rarely happen
thaf a murderer could be punished. In order to deter-
mine what evidence ought to satisfy you of the existence
of a pa‘rlicular fact you should consider the nature of the
evidence you have a right o expect. No intelligent

Jury will require the same strong evidence of facts, that
usually take place in secret, as of those thal take place
openly and in the face of day. Men who are about fo
commit crimes, will endeavour to commit them with se-

crecy ; and in proportion as the punishment of crimes is
severe, secrecy will be studied. W here crimes are pun-
ished with death, it is not to be expected, in most cases,
that any thing more than circumstantial evidence can be
be obtained.  In every instance, in which a crime is
committed, except that of murder, the party injured may
“be a wiiness to prove the guilt of the accused : but in
the case of murder, the party injured 13 removed from
sociely and cannot be a witpess. T'here is more reason
then, in the case of murder, that circumstantial evidence
should be regarded as sufficient to prove a man’s guilt,/
than in other cases. If this species of evidence is not
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sufficient to convict,unnumbered murders wonld take place
without a possibility of punishing the offenders. It is
said that instances have happened, in which the lanocent
have been convicted on circumstantial evidence. 'This
1s. undoubtedly true, and many jnostances have also hap-
pened, in which the innocent have been convicted on the
testimony of false and perjured witnesses. 1If, then, you
are o reject circumstantial evidence, because the inno<
cent have sometimes been convicted on ity you must re-
ject positive evidence also, because upon this species of
evidence the innocent have likewise been convicted.—

Consider the various circumstances, that have been
proved, and then determine whether there can be any
reasonable doubt of the guilt of the prisoner.

You will remember, Gentlemen, it was on the evening
of the eighteentn of February last that the crime was
commitfed, | | |

Nathaniel Weeks testifies that the prisoner and the
deceased left his store on the 18fth of Feb, about half af-
ter five o’clock; it was nearly dark. It was very
stormy.  The deceased took his axe and one of them a
large, heavy piece of wood 1intended for an axe-handle ;.
but which of them took the axe-handle he cannot telil.
‘They were both perfectly soher.

Larkin Taylor was at Weeks’ store, when the de-
ceased and the prisoner left it ; he saw the deceased take
the axe and the prisoner the axe-handle.

~Josiah Gilman Smilh saw them pass by his house,.
which is 20 or 30 rods from Weeks’ store about half af-
ter five o’clock, going toward Kensington. 'The deceas-
ed bad ap axe under his arm and the prisoner an axe--
handie under his. They were both sober.

Nancy Folsom saw the deceased and another person,
eu the evening of the 18th of February, pass her fath-
e:’s house, which is a lit!le more than balfa mile from the-
spo!, where the murder was committed. She knew the
deceased; as he had often worked with her father; the
person With him she had often seen pass by the house,
but did not know his name.  She was called as a witness
before  the magistrate, who examined. the prisoner and
immediately knew him to be the person she saw in conre
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pany with the deceased.—Her father was from home,
aud as she and the family were expecting him to return,
she took particular notice of the deceased and the pris-
oner, as she at first supposed her father was ope of them.
She observed that the deceased had an axe and the pris-
oner a large piece of wood,

Jude Hall 1estifies that on the evening of the 18th of
February, between 8 and 9 o’clock .the prisoner knock-
ed at the door of his house ; he told one of his chiidren
fo go to the door. As soon as the door was opened, the
prisoner asked, if the Captain (meaning the witness) was
at home. Some one told him he was. The prisoner
then informed Hall that the deceased had been fighting
with a sleigh and had received a wound and requested
him to assistin carrying the deceased home. Hall assisted
In getiing the deceased to his house and tarried with him
till he died. The prisoner tarried with the deceased
from five to ten minutes ; said he must go and take care

of his cattle, and then went away,
From the testimony of these witnesses, Gentlemen,

this fact is placed beyond a doubt, that the prisoner re-
ceived the wound, of which he died, between the time,
when he and the prisoner left Weeks’ store, and the time
when the prisoner called at the house of Jude Hall be-
tween 8 and 9 o’clock. If the prisoner was with the de-

ceased during all this time, and I shall satisfy you that
he was; if there i3 no proof that any other person was

present, who gave the wound, the guilt of the prisoner

cannot be doubted.
‘That the prisoner was with the deceased from the

time, when they left Weeks’ store, till he called at the
house of Jude Hall is rendered certain by the evidence.
- Nathaniel Weeks says they left his store together
about dark. el |

Josiah Gilman Smith saw them together as they pas.

sed his house. :

William Dolloff saw them five or six rods beyond Mr,
Smith’s on their way toward Kensington.

Nancy Folsom saw them in company, going toward the
nlace, where the murder was commitied, and a little more

ihan half a mile from it.—The crime must bave beep
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perpetrated soon after she saw them pass, e
It has been suggested that soon after Nancy Folsom
saw them, the prisoner returned back to the compact
part of the town of Exeter and let the prisoner go alone
and that during his absence the wound was given. Where
18 the proof of this? There i3 not even a shadow of evi-
dence (o support it. The circumstances of the case are
8o strong as to render it utierly incredible. _

1t isimpossible to believe thal the prisoner would have
~ returned in such a stormy mnight, without some urgent—
some pressing business. Why did he not attend to his
business before he set away for home ? If he forgot it,
then it was not urgent and did not require his return,

If he had business of importance, which made his re-
turn necessary, what was the nature of that business ?
With whom did he have it ? Why has not the prisoner
sla{ted to you what his business was ? Why has he not
called on the persons with whom he had business, to ap-
pear ‘before you and prove the fact ? Most undoubted-
ly, because he had none.

If he refurned without any particular business, (a
thing not to be credited) he would not have remained in
the street in such a sformy night., It was the severest
storm that happened during the winter. [If he was at the
house of any person ; or, ifhe was at the store or shop
of any person, bhe could prove it. But he hasneither
proved nor altempted to prove it. 'T'he inference, then,
1s unavoidable, that the prisoner was with the deceased,
when the mortal wound was given. You have not a par-
ticle of evidence to shew that any other person was pre-
sent. Krom whose hand, then, but that of the prisoner,
could he have received 1t ?

You have been entreated by the counsel of the prison-
er to decide this case according to the evidence produc-
ed on the trial. You will then, Gentlemen, lay out of your
coasideration all the declarations of ‘the prisoner in his
own favour, which are not supported by proof, because
these declarations are not evidence. Strip the case of
every thing but the evidence and how will it then ap-
pear ! This is the evidence. The prisoner left Weeks’
store 1n company with the deceased ; he was seen in
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company with him by several witnesses going towards
Ketsington ; be was seen in company with lnm within a
half mile of the place, where the murder was committed ;
the circumstances are so strong as 1o satisfy every intel-
ligent person that he did not leave the deceased—that he
must have been present when the wound was inflicted.
There is not the slightest evidence that any other human
creature was present at the time, What, then, can you
say, but that the prisoner is guilly ¥ = o

Consider the story of the prisoner, as related by his
counsel, and see ifit is in any degree probable. 1 need
not remind you that the story of the prisoner in his own
favour.is no evidence ; yet it is proper to examine if, for
if the story he tells is false, it furnishes strong proof of
his guilt. ‘ '

He says that some persons in a sleizh had a quarrel
with the deceased and gave the wound. 'This is mani-

festly a fictitious story formed to conceal his guilt. It is
in the highest degree improbable, that a quarrel should -
have taken place between persons passing along in a
sleigh and a foot passenger. Sometimes when 'wo sleighs
meet in a place,where it is difficult to turn out, a quarrel
will happen between two ill tempered men. But here no
such difficulty could exist.—It is the more improbable

that a quarrel should bave happened, as the deceased

was remarkable for the mildness of his disposition.
If a quarrel did take place, what was the cause of it ?

Who began it, the deceased or the persons in the sleigh?
What number was engaged in this barbarous transaction ?
With what weapon was the wound inflicted 7 None of
these things has the prisoner mentioned. He has only
said in general terms that a quarrel took place between
the deceased and some people in a sleigh and that by
them the wound was inflicted. Yet if a quarrel had hap-
Pened, the prisoner would have related all the circums-
stances with perfect accuracy. |
Recollect that this fransaction took place about a hu_n-
dred rods from David Wedgewood’s house. If the pris-
oner had been innocent and the deed had been done by
ersons in a sleigh, he would have gone instantly to the
{:ouse and informed the family of what bad happened :
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the whole neighborhood would have heen alarmed. This
is, without doubt, the course which an innocent man
would bave pursuned,

It may be said that the prisoner was afraid to leave the
deceased, lest he should perish in the storm.

It would have required bat litile time to go to Wedge-
wood’s and return. The prisoner must have known that
he could carry him to Wedgewood’s house in far less
time than would have been necessary to take him to his
own house, ' '

The conduct of the prisoner after he was met by
James Robinson serves sirongly to disprove his story.—
The place where the wound was given was on that side
of the cove bridge that is next to Wedgewood’s house.
T'his is proved by the large quantity of blood that was
discovered there. Robinson met them on the opposite

side of the bridge next to Kensington and several rods
from it. The blow was given, then, before Robinson met

them. The person with the deceased spoke to Robin-
gon and smd ‘it is very stormy.”” The witness asked
bim how far it was to Wedgewood’s house. He was
told, it was about half a mile.—If the deceased had been
wmjured by peopie in a sleigh, would not the prisoner
have mentioned it ? Would he not have said to Robin-
son, John Wadleigh, who is witih me, has heen severely
wounded by some people in a sleigh, he will perish with
the cold, if not with the wound Le has received, I enireat
you to take him into your sleigh and carry him home ;
if it is inconvenient for you to do that, carry him to
Wedgewood’s house, as you are going directly by it. 1
appeal to the heart of each one of you to say, if such
wauld not have been the conduct and such the language
of an innocent man.

- When Joseph Brown afierwards overtook the prisoner
and the deceased, the prisoner asked Brown to take the
deceased into his sleigh, but did not urge him to do it.
He told the witness, that the deceased was drunk. Sev-
eral wilnesses prove this to be false! 'Those, who saw
him when he left Week’s store, and those, who saw bim
on the road, say he was sober. Why should the prison-
er have told this falsehood ? He seems to have been un-~
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willing to let the wiiness know how badly the deceased
had beén injured ; a circamstance that ke could have had
on motive to conceal, had he been innocent.

The story, on which the prisoner relies for safety, 18
entirely disproved.—The night, on which this fatal trans-
aclion took place, was so very stormy, that few people
would travel ; none, who were not obliged to do if.
Here is no evidence that more than two sleighs passed
by the place, where the murder was committed during
the night. The people, who were in those sleighs have
been called before you, and nhave testified that they offer-
ed no violence to the deceased ; that they had no quar-
rel with him.

" There are various circumsiances, that mark the guilt
of the prisoner and require your particular attention.

- When the deceased was in a siluation the most dis-
tressed and helpless ; after he had been exposed fo the
violence of the storm for nearly three hours ; why did
the prisoner carry him by his own house, a distance of
30 or 40 rods, and get Jude Hall to assist in tauking him
bome ? If one of you, gentlemen, should be present,
when a person was so desperately wounded by avother,
would you think of carrying him by his own house?
Would you not take him as soon as possible to his home?
T'he prisoner told Hall, he would not have carried him
home alone for ten dollars, as the family would have sus-
pected that he did the mischief. An innocent man could
not have imagined that he should be suspected of such a
horrid crime. It was his guilt, that made him imagine
this. His conscience condemned Lim as the author of
the crime and he supposed the family would suspecit him,

After he went into the house of the deceased he tarri-
ed but a few minutes; not more than ten. When he
spoke of going away, Mrs. Wadleigh, the wife of the de-
ceased, pressed him fo sfay ; he said he must go and take
care of his cattle. His leaving the house at such a time
and for such a purpose was a mere excuse, When he
saw the wife of the deceased overwhelmed with sorrow
at the situation of her husband ; when he saw the ehildren
weeping around their dying father, and reflected that he
was the cause of their Jdistress, hard as his beart was,

4
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he couid not endure the sight. The most savage and
relentless wurderer would have been affected by such a
sCene,

It has been proved that the axe and the axe-handle
were thrown at a distance ; the axe into the pasture ; the
axe-handle under the fence in the road. The prisoner
confessed to Capt. Rowe that he threw away the axe.
You can have no doubt, I believe, that he threw them
both away. Why was this done, if the prisoner I8 1nuo-
ceut ? Ifany otber person had wounded the deceased
what motive, what inducement could he have had to throw
them away ? They were the instruments of ‘death. It
was dark and the prisoner doubtiess supposed them to
be bloody ; that, if they should be found, they would
furnish evidence against him. He supposed, as the storm

was then raging, thiey would soon be buried in the snow ;
that they would be washed by the melting of the snow and

by the raivs in the spring, so that no appearance of blood
would remaii. |

It is said he was afraid they would have been lost, if
they had been feft on the ground where the injury took

place. | |
{f that had been his fear, he would have placed them

within the fence and so near to 1f, that they might have
been easily found.

An innocent man—one who had made no improper
use of these instruments and who was anxious only for the
safety of the deceased—would not have spent a single

thought about then..
[t has been said that the deceased fell and wounded

hiinseil, Several wiinesses tell you that he was perfectly

sober. Doclor Ptﬁl‘l‘y says that a;fall.cmlld not have pro-
duced such a wound. 'T'he exclamation of the deceased

proves that the wound was not accidental.  T'wo or three
tines the deceased exclaimed ¢ whata fellow! what a
fellow ! Plainly shewingr&al the wound was inflicted by
some one.  'T'he prisoper himself did not pretend that
the wound was occasioned by a fall, but said the deceas-
ed had been fighting with a sleigh.

[t has also been said that the injury was occasioned by
the runner of a sleigh. This could not have beendone,
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anless the deceased had previously fallen, which the pris-
oner himself did not assert to have been the case. ‘I'he
exclamation of the deceased, which I have just mention-
ed, renders it impossible to believe that the injury arose
in this manner. Dr. Perry testifies that the runner of a
sleigh could not have made such a woun¥ as that which
appeared on the head of the deceased. In addition to
this, you will consider that the blow was given, as ap-
pears {rom the blood, when the deceased was several feet
from the main path, so that a sleigh in passing along could
not have struck him, if he had fallen. But the only peo-
ple, who passed the road that night in sleizhs have been
examined, and have told you that they did no injury what-
ever to the deceased.

I will not avail myself of the circumstance, that the
the mittens of the deceased were found in the barn of the
prisoner as sfrong proof of his guilt. If it had been doubt-
ful whether he was with the deceased on the night, when
the injury was done; and if it had been proved that he
concealed them in the barn ; it would have afforded sat-
1sfactory evidence that he was with him. But this fact
1s so fully established by other evidence that there can
be no doubt of it. T'he concealment may have some
weight, but pot much. |

It has been urged in behalf of the prisoner, that if he
had beeu guilty, he would not have gone home with the
deceased—that he would have left him. He doubtless
imagined that to remain with him would be the safest
course. He knew that it could be proved that he and
the deceased left Week’s store together ; that they were
seen together on their way to the place where the deed
was done ; he supposed that if Wadleigh should be found
dead; after he had left him, the world would be satisfied
of hisguilt. He thovght it safer to continue with him
and to form the story, utterly imprabnbie as it is, that he
had been injured by people in a sleigh.

I will now, Gentlemen, call your attenfion fo a circum-
stance that places the prisoner’s guilt beyond doubt. It
shews that he entertained a spirit of hatred and revenge
against the deceased. A few weeks before this murder
was committed, the prisoner {old Jude Hail that he would
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beat-Wadleigh, if he found him alone. When a vicdic-
tive man 18 brooding over some real or supposed injury
and 13 devising means, by which to gratify his revenge,
he is apt, on hearing the object of his vengeance named
to threaten to do him mischief. T'he prisoner was bent
on obtaining revenge. It is of little importance that it
has been proved to you, that he had been in a situation,
in which he might have taken the life of the deceased,
but did not do it. He might suppose that the time or
place was not suited to lLis purpose. No opportunity
more favourable to his wicked design could be expect-
ed than that which was presented when this inhuman
deed was done. 'T'he place was solitary ; the night
unusually tempestuous. Wedgewood’s house, which
was nearest to this scene of wickedness on one side,
was more than a hundred rods from it; on the other
side toward Kensington, there was no house within
three quarters of a mile; a thick wood, increasing the
surrounding darkness, stood near. Such a place and
such a warring of the elewents suited the dark and deadly
purpose of his soul. No one could be expected to In-
terrupt him in his murderous work. He sought and ob-
tained revenge by destroying the life of an industri-
ous and useful cttizen,

Another circumstance, I shall mention, o prove
the guilt of the prisoner is his flightt Would an
ipnocent man have fled? Would he not have wanied a
trial that the world might be satisfied of his innocence?
Fear is the companien of guill. The man, who commits
an atrocious crime feels that punishment is his due, He
reads in the coualenances of others the condemnation of
" his crime. He is filled with terror and flies from the
‘scene of his wickedness. Such are the emotions and
such the conduct of the guilty.

It is said that if the prisoner took the life of the decea-
sed it is not murder but man-slaughter because it was
done suddenly and without premeditation.

I{ Jude Hall is to be credited, the crime was premed-
itated. Bat if it was nof, still it ismurder However, 1o
reduce the killing of a person from murder to man-slaogh-
ter, the person killed must have given some provecation.
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If a man kill anotier suddenly withoutany provocation,the
law implies malice and such killing is murder; for no per-
son, unless of an abandoned heart, would be guilty of such
an act, upon a slight or no apparent cause. 4 Black. 199.
—There is no prool of any provocation given by the de-
ceased to the prisoner. Ivdeed the prisoner “does not
even now say that any pl'm'ocalion was given to him.
To presume that there was some provocation, without the
least evidence to support if, would be dangerous. You
may as well presume that the deceased attacked the pris-
oner with his axe and that the prisoner with the axe¢-han-
dle killed the deceased to save himsell from instant death
and thus acquit him of all crime. 1If, when a man finds
his enemy alone and kills him, a Jury are to presume
there was such a provocation as to reduce the killing to
manslaughter, no man can ever be convicted of murder.

If you should be of opinion that the prisoner did not
mean to kill the deceased ; that he stranck him with more
violence than he intended, it is nevertheless murder. If
a man, upon a sudden provocation, beat another in a cru-
el and unusnal manner, so that he dies, though he did not
intead his death, it 1s murder. 4 Black. 198.—~The blow
given to the deceased was most violent and cruel. The
nature of the weapon and the force with which it was
used indicate a wicked, malicious, and depraved heart
and demonstrate the crime to be murder.

The counsel for the prisoner has endeavored to excite
your compassion in his favor. When a man is accused
of a capital crime, it is natural that the feelings of a Jury
should be interested In his behalf. However necessary
it may be for the safety of society to punish crimes with
death, we regard it, even 1o the case of murder, as a se-
vere exercise of power. When we see a man, on frial
for his life ; standipg friendless and alone ; agitated and
alarmed at bis situation ; our resentment dies away and
pity pleads powerfully in his behalf. We pity the ac-
cused while we feel no compassion for the community.—

In order that you may discharge your duty faithiuily,
you should consider what would be the consequences to

gociety and to individuals, if crimes should be unpunish-
i
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ed.  The great object for which Governments are estab-
lished is to profect the peaceful and the weak against the
violence of the turbulentand the strong. No government
can long exisl where offences are not punished. Men feel-
ing, in such a case, no confidence in-Government wonld
give it no support. If Courts of Justice will not punish
offenders, the injured and the friends and relations of the
injured will seek for vengeance with their own hands.
Government would be dissolved ; men would revert to a
stale of nature, where scenes of bloodsheid and of murder
would be perpetually exhibited ; where little would be

seen but (he sanguinary and destructive agency of the

sword.

The above unfinished sketeh of Mr. Sallivan’s speech presents only some of its prom-
imnent topies. . Those who heard it will regret the omission of its eloquent peroration as

well as many of its rveplies to the arguments on the other side—The causes of this omis-
sion have been already stated,

After the Attorney General had closed his argument—the testimony was
summed up to the Jury by Juver WoonBuRY #n the following |

CHARGE.

Gentlemen of the Jury——1t is peculiarly important in capital trials
that Jurors should understand the nature of the enquiry before them,
and the rules of evidence by which they are to be guided.

It behooves us to aid you in these respects, and, Gentlemen, though
our remarks are not binding, being yourselves in this case the judges
of the law as well as of the facts, yet it deserves counsideration wheth-
er it will be at all safe for you to depart from those legal principles
which have long been adhered to in our Courts of Justice, and which
weredderiv_ed from that country where all our legal institutions orig-
inated. | |

The charge in the indictment before vou is of a high and aggravat-
ed nature—that the prisoner feloniously destroyed the life of a fellow
being—it involves not merely the fact of killing, but the existence of
express malice. Should both of these be established by the evi-
dence, though your hearts might bleed over the unhappy fate of the
accused, you must convict him, for the oflence charged is one which
has the same atrocious character attached to it by the laws of God
and of man : and no unmanly sympathy should ever disarin you when
an offender appears clearly to have violated divire as well as human
sanctions. =i |

Yet in cases of a capital nature, you cannot forget that the conse-
quences to tlie prisoner of a conviction are not the loss of property
only, but of life—not merely the loss of life, but of character; and
that it fixes a stigma too not only upon his own memory, but in &
considerable degree on all his kindred. =

In such cases, therefore, you will pause—but you will pause only
to receive that certainty of guilt, without which you should never be
instrumental in hastening aifellow being to the dread tribunal of eternity.

The certainty, Gentlemen, which the law requires is that no rea-
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sonable doubts should remain on your minds as to the guilt of the
accused. And in this case it is not enough that vou should be with.
out doubt as to the fact of the killing by the prisoner, but also that
you should be without doubtas to hl? motive : Nor is it enough that
after this examination you should believe the whole charge probable ;
but the evidence of hig guilt must be such as not to he reconcileable
with innocence on any fair analysis, of all the circumstances. These
circumstances are to be viewed with. a reference to the well known
passions of man, and to the acknowled zed principles of human action.
Should the facts of the case thus viewed appear reconcileable with the
supposition either that there was no homicide, or that there was no.
felonious intent, you must acquit the. prisoner of the charge of mur-
der, although he may be punished for manslaughter if the first point
is found against him. But 1t is not to be forgotten that although
you are-in the outset to presume his innocence, and in the end to re-
quive the certainty of guilt before named ; yet, if the circumstances
of the case thus viewed appear necessarily to imply that the priscner
destroyed the deceased under the dominion of feelings fatally bent
on mischief, you are bound by your duty and your oaths to arrest his
career of guilt, and by removing him from life not only avenge inno-
cent blood, but protect society from his future outrages. Not
that in this case it is for your interest or ours that an improper
conviction should take place : nor for the sake of the example of a
punishment do the interests of the community require that the penal-
ties of the law should be inflicted on improper grounds : but if af-
ter a faithful examination of the case, all reasonable doubts are re-
moved from your minds, whatever may be the consequences to the
prisoner, however ignominious in time, and hnwever_ tremendous in
Et_elrnity, yourduty and the laws of God and man require a verdict of
guilty,

Be’fr‘ore von commence the examination of the evidence, it ought also
to be remhrked, that the force of confessionsin such a case as this de-
Pends much on the circumstances under which they are made, and
the motives which propably prompted them : that an innocent man
may be induced by various reasons to make false statements, and re-
sort to occasions to escape threatened disgrace or prosecution, He
may want physical nerve, he may want intelligence, he may want high
moral principles, and hence not always preserve that adherence to
truth and that trust in Providence, which are the safest shield to inno.
cence, If, therefore, any confessions proved to you are reconcileable
With the fact of the prisoner’s being induced to make them from
_thesercauses.merely, you are not to consider them as nqcessarll{l im-
Plying his guilt of murder ; but if not reconcileable on this hypothesis,
they must then have their full operation against him, in support of
the whole charge in the indictment. . 2 o |

With these suggestions, Gerdlemen, impressed on your minds, you
will proceed to enquire whether the prisoner be or be not guilty of
the crime whereof he stands charged. In this inquiry the first point
to be settled 1S, Did the prisoner kill the deceased 2 Because, as there
1s no doubtfrom the evidence that the deceased died of the wounds
which have been described, it must first be ascertained from whom or
for what cause these wounds originated. It is contended on the part
of the State that they were inflicted by the prisoner, and to prove
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this, the counsel for the State has produced to you the persons who
trace him with the deceased from the village to a place near the
scene of the alleged murder, and others who follow him from the
bridge near the scene to his own home. It is proved to you that he
was not only seen with the deceased both before and after the wounds,
but that he was also seen with weapons by which it was niost likely,
in the opinion of the surgeon, that the wounds were caused. The
government attempts also to prove to you some previous difference
between the prisoner and the deceased, and also some thréats made
by the prisoner shoitly before the act of violence suffered by the de-
seased. -

it is contended also, Gentlemen, on the part of the prosecutor that
a violent presumption arises that the prisoner killed the deceased
from the conduct of the prisoner iminediately subsequent to the
death of Wadle:igh, fraom his flight, from his contradictory state-
ments and from the circumstance of the finding Wadleigh’s mittens
in his barn. It is on the proof of these facts that the prosecutor re-
lies to convince you that the alleged killing was by the prisoner.

It is attempted on the part of the defendant to rebut these pre-
sumptions by directing your attention to the fact of the prisoner’s
stating to Brown and to Hall, who were the first persons that met or
conversed with him after the injury, that the deceased received his
wounds from a fight with a sleigh. This statement having been prov-
ed by the State is competent evidence for the prisoner and admits,
you will perceive, of two coustructions ; either that a sleigh or some.
persons in a sleigh, caused the wounds. Of these constructions you
in charity are to take that which is most favourable to the prisoner.

Now, Gentlemen, when you advert to the ice in the highway, to
the state of the weather as proved to you, to the darkness of the night
and to the circumstance that there was much traveliing on this road
by people journeying to a distance, and that it appears that two
sleighs had passed the spot within a very short time after the injury,
it at least would not be remarkable if something had happened to the
deceased which authorized the prisoner’s statement. No very strong
inference against this statement arises from the fact that no sleighs
were afterwards traced with which the defendant could have quarrel-
led. On a public road so much travelled it was far from impossible-
that the deceased should have had some difficulty, perhaps a momen.
tary broil, with travellers who were not followed afterward from va-
rious reasons. It appears from the conduct of Cheney, Brown, Hall
and Blaisdell, that the injury received was at first regarded as com.

- .paratively slight. Hence the travellers might forget it.  Biaisdcll
too would not be likely to make close pursuit at the time, and

since the time has had neither means nor opportunity te do it. For

ou are to recollect also that a hue and cry was the next morn-
ing raised against the prisoner, that he was soon arrested and im-
prisoned, aud of course had afterward no opportunity to make any
effcctual niquiry or pursuit of any sleigh to which he might have
alluded, and which may have belonged 1o some traveller at a great
distance.

I do not advert to all this, Gentlemen, as by any means conclu-
sive. It 18 only to direct your attention to these particular circum-
stances which constitute a part of the transactien and which are
entitled to due consideration.
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There exist other circumstances, however, to which you are
bound to advert, as eithey fortifying or weakening the account given
by the prisoner of the cause of the wounds. You are to consider
whether the appearance and character of the wounds, as described by
the physic}ﬂn: afford any preaumptiqns on this point. Dr. Perry
states that the skull is very tender in the place of the principal
wound, and that there was a smaller wound on the furehead. From

the slippery and frozen state of the roads, notwithstanding the snow
then falling, it is not difficult to suppose that a mere fall previous or
subsequent to the fatal wound might have produced the injury on
the forehead : but the larger and the fatal wound, judging from-he
description of the physician, it would be difficult to account for in
that manner. __ |

But whether it couid not have been occasioned by a sleigh-runner
as well as by an axe or other similar instrument, you are not much
less capable to decide than a surgeon, who had enjoyed no practical
acquaintance with wounds inflicted by tools and machines of a like
form. |

Had that portion of the skull which was depressed been raised and
appeared unbroken, an inference might have been made as to the
shape of the weapon with which the blow was inflicted. The skull,
aithough depressed, might still be in fragments or splintered in the
centre or the urder side of the whole length of the piece depressed,
and hence the blow have been inflicted by a cane or whip-handle or
some other round instrument. It is only from such considerations as
these that you areleft toinfer the character of the weapon, or of the
fall that preduced the wounds. Ifyou conclude that one wound was
caused by a fall, and the other was as likely to be produced by a
sleirh-runner in rapid motion against his head, or by persons in a
sleigh, as by the axe, then the prisoner’s account is not discredited
by the testimony »f Doct. Periy. - Another circumstance 1o show that
Blaisdell was not the author of these wounds is, that it bas been prov-
ed to you that the hat of the deceased could not have been on at the
time the mortal wound was inflicted : a circumstance which the
prisoner’s counsel might well have argued as proving that there was
no sudden attack by the prisoner on the deceased; for then the hat
would have been broken. Yeu, however, wiil observe that this is not
conclusive on the supposition of a previous struggle, as the hat then
might first have fallen off. But todecide on the probabiity of g
struggle between the parties ending in this way, you are to consider
the evidence that is before you as to the personal strength of the de.
ceased ; and in connexion with this, observing the feeble appearance
of the prisoner, you are to infer the comparative probability ot a strug.
gle commencing on his part without giving a sudden and heavy blow
by supprise. But this blow was not given till the hat in some way
had first fallen or been knocked off.

In addition to this circumstantial evidence, the prisoner’s counsel
urges _t? you the want of motive as another argument against the
probability that Blaisdell committed this deed. 'This is a consider-
ation surely that is to be well weighed, becauseyou are acquainted
with the human mind, and know that men do not generally act with.
out motive in the smallest transactions and much less in cases of the
greatest human magnitude. Tt is contended that here was no con-
céivable inducement which ceuld influence the prisoner to such an
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‘aet. In your examtnation of this argument, you are to advert to the
account given you by the prosecutor of a previous difference between
the prisoner and Wadleigh, which is, in short, that Pike, the witness,
applied to Wadleigh, about two months before his death, in Blais-
dell’s presence, to cut some trees; that a bargain was made for the
work on this application ; that Wadleigh asked the prisoner if he
would assist him ; that prisoner declined ; that Wadieigh and his
brotlier afterwards executed the contract; that about a month after
this affair, the prisoner, talking on the subject with the witness Hall,
said to Hall that he, the prisoner, intended to give Wadleigh a  lick-
ing for taking away the job from him after promising to go halves.”
¥rom this account, wh_icg Istate to you in the language of the wit-
ness, you ave left to gather some motive or inducement that may
explain the act of the killing alleged. Now, Gentlemen, suppose that
facts like these were stated to you in relation to anv other two men
like the prisoner and deceased, would you consider such a transac-
tion as likely to terminate in murder? Could you imagine feelings
to thus arise sufficiently violent to account for such disastreus con-
‘sequences, especially when as in this case the partics were proved to
have been afterwards, seen together at various times without any
appearance of. ill blood in either? or if from such a cause you could

suppose a ﬂng-ging likely to ensue, conld you suppose any thing else ?
If you could charitably muake any further inference that Blaisdell

would thus be induced to kill Wadléigh on account of the loss of
the profits of a five dollar contract, profits probably not exceedin

fifty cents, let it weigh as it ought. If not, you are still left unaii
éd in your enquiry for a sufficient and probable motive to the deed
in question. From the circamstances 1 have now recapitulated as
adduced by the defendant against the presumption that the killing
was by him, you will decide for yourselves—the {irst enquiry I pro-
posed. If after you have made the enquiry faithfully, youhave any
reasonable doubts that Blaisdell kifled Wadleigh, you will give a
greneral verdict of acquittal ; but if you have no reasonabile doubts
on this poinf, you wiil proceed te the examination of the testimony
on the question of malice. © To illustrate the difference in the char-
acter of homicide committed with or without malice, you can mm-
agine yourself, Mr. Foreman, as attacked on your return home in a
dangerous manner by a person of equal strength and whose life you
destroy to pseserve your own. Such a killing, not being from mal-
ice, but for self defence, the law considers as justifiable homicide.
But suppnse yourself to meet a person between whom and youvselt
a quarrel enswes, in which, under the influence of violent passicns,
vou kill the person, even this killing would be no evidence ot express
malice on your part, as it would in such a case grow out of the ex-
citement of the affray, and wanting that felonious intent which isthe
essence of murder, 1t would be manslaughter merely, But the law
has become settled, thatifin an afiray of thislast sort; a deadly weap-
on is used, the killing is then murder, because the selection of a
weapon likely to produce death is deemed evidence of express malice.

On the presumtion then that Blaisdell;killfﬂ_Wadltﬁ*igh, yvou will examine the evidence ad-
duced to show the malice alleged. On this point the prosceutor contends that malice isin=
ferrable from the nature of the wound, and the testimony of the Physician that it was pl‘ﬂlg*-'
ably inflicted with some deadly weapon. You are therfore to give this part of the test-
mony a new examination, proceeding on the hypothesis that the killing was by the prisoi-
er,and on this hypothesis you are to advertagain to all the circumstances which can satisfy
you as to the character of the weapon used,— | |

&
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The prosecutor eontends also that the malice charged is infeerable from the threat utter-
ed and testificd to by ilallyand partcularly fron the fiight of the prisoner after the aet,
you are urged to cousiicr the fight as proving iot merely the killing, but the malice, by
1ts iudicating the conselousiessy ot of an gecideng or an atiray, exposing the prisoncr to
wrongful suspicions,but of deliberate wickedness,  As civeumstantial evidenee of previous
malice, you arc dirceted vlso by the prosecutor to the affiir of the inittens, aved 10 the fact
of the prisoner’s carrying the deccused by the house of the deceascd and expressing o Hall
great reluctance to go into what house,  You ave asked to ecnquire whethor this corduct s
reconcileable with the supposition of an afivay wilien there was no muolice—As evidenee
too of the killig being mai:ciuusy your attention is directed by the prosceuter to the subse-
quent eonduet of the prisoncr, to hus dendul in relation to the axce-handle and to hLis denial of
having scen the deeeased after feuving Woeks' storve till he found hna wounded.
~ Om this point the governunent huve also  proved to you the peaceable disposition and good
temper of Wadl-ighy and might buve wrg d your aftention to the faet of no wound or in-
Jury being reeeived by the prisoner ws indieating that the attaek by him must have been
sudden, unprovoked and violent. Yo ave urgod aiso to consider the evidence on the head
of malice whieh results irow the ume nud place of the deead, the remoteéness of the spot
from houses, the darkness of the night, the weiemeney of the weather and the various fu-
cilitics for the act aiforded by these cireumstanees. .: ’

The mere factof the killing is often a circumstanee from whieh malice is vuplicd ; and
ifthe killing was here proved by pesitive evidenee as an independent facty, you might be
warranted in presuming from the Killing alone vutil explained by the prisoner, a mupdep=
ous imntent,~But the very evidence on the part of  the State which tends to prove the kil-
ling, discloses eircumstances which tend to rchut malice, and hence you will judge whether
the argument of malice in this case {rom the meie fact of killing is entitled to mueh weight.

It is safer to ground your conclusioris upon the various circumstances which preeceded,
accompanicd and followed the Killing, and havirg weighed all these indieating malice, you
will advert to those which seem to re pel any sueh presumption.

‘T'oobviate the presumptions of express malice to be drawn from all the facts on the part
of the State, your actentionis solicited in the first place to the fact of the prisoner’s com-
manjeating the accident to Brown and Cheney when they overtook him, and going immes-
diately with Wadleigh to Hall's livuse and then to Wadleigh's as if influenced only by kind-
nessy and good will to thedeecased. - | -

‘There is another argument on this head which, although not suggested to you during the
txialy 18, I think, entil%t-d to much consideration, Tt is the diffieulty of eonjectuving why
the murder was not finished at the time of the attack if amurder was intended,  There was
every facility, offered by the hour, the place and the weapon, Were it shewn that an alarm
was raised and the design thevaby interrupted, this would have been some answer to the
argument, There appears to have been aniple opportunities for the effectual accomplish-
ment of a murderous design if one existed, and yet it is proved that the prisoner endeavor-
edyon the contrary,to assist the deceased, 1o give him aid and support, and convey him toa
place where proper attention could be paid to his wounds,—You, Gentlemen, are to judge
of human motives from human actions. Can you readily coneeive of a man guilty of the
murderous intentions charped and acting like Blaisde 11?7 knowing the wounds he had -
Hicted to be ineffeetnal and having abundant opportunity to infliet more, and yet refraining,
yet tavrying with the prisoner, supporting him and exposing himself to the worst suspicions?
The hour of the night and the place afforded him facilities also not only to finish the murder,
but to conceal the body and to escape to a great distance before suspicion and puwsuit would
be likely to commenee, | - &

All these circumistances are entitled to your consideration, and it is your duty to weigh
them cautiously. You are also to attend on this head to the account g;iv..-n of the axe. Is
this account eonsistent or inconsister:t with the hypothesis of malice ? It is shewn 10 you
where the axe was found. and vou have the prisorcr’s statement of his motives in throw-
ing it there, Now whether such conductinthe prisoner, on the supposition of malice, was
or was not natural, you will judge, :

As to the prisoner’s statement also of his reluctanice to alarm Wadleigh's family finding
him to grow weaker, you are to judge of the probability of the statemicnt and its be aring
on the question of malice.  Itis contended #lso by the defendont aguinst the presun: ptivn
of malicious intent, that the prisoncr had ofher dnd better opportuiities of cxecutng such
an intent than were afforded by a public highway; and after be had been seen with Wad-
leigh at the village and accompanying him home, that he would not, on the supposition of
such an intenty have ealled. as 1s testificd, on Brown that he would have suffered t&w Wit1ess
w0 pass on and would have been rather anxious to seerete the deccascd and keep hin from
obgervation,  The conduct of Brown and Cheney, as well of the prisoner, seems strongly
tu Hlli!l'.'ﬂ'tt‘.' that neither of them thenbelicved the deeeased to have been mortally wounded
you will judge then whether the prisoner ever intended to infliet such a wound. The de-
fendant also contends, on this head of the inquiry, that a construction should be put on the
" Taet of his flight the next mnrninﬁ entircly diffevent from that given to it by the prosecu-

tor.  You are urged to attribute the fight to the alarm and rumovr that was raised the
DEXt morning.  You are to iudge whether such a man as Blaisdell under such eireumstances
would not he likely to ahscond for a time, although innocent of deliberate crime, HHe was
first pmhlbly apprised of the hue and ery against him, and was eonscious that he had ne

proofs of inpgcence to oppose to it having been seen with Wadleigh both befpre and aftex
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the injury. Hemight Jack only firmness to meet a prosecution undey such disadvantages.
and not be goaded into flight by the stings of guilt. In the language of poetry one may be
® conviet by flight,” but such is not always the doctrine of human actions among that
class of people whose characters are not the most elevatcd, and whose views are often con-
wracted and erroneous,and who are so unfortunate as to become exposed to violeni suspicions,
Hence, if under the circumstances of the ease, you can give to the flight any other con-
straction as reasonable as the censciousness of guilty you will not set down this fuet against
the prisoner as conclusive evidence of an intent to murder, The defendant also contends
that the secrcting of the mittens, even if'this was the actof the prisoner, has no bearing a-
gainst him on the question of'malice, and you will consider whether this affair of the mit-
tens is at all material against him, beeause the fact of his having heen seen with Wadleigh,
both before and after the injury, was well known to Blaisdelly and would destroy all mo-
tive to conceal the mittens as evidenee against him. The muttens were neither blowdy nor
torn as if in a struggle, and heuce you will judge what possible mouve the prisoner could
have for theiv concealment.  Such, Gentlemen, are the circumstances adduced by the
prisoner’s counsel to rebut the ]!l.nresumptiﬂn of malice, and after a full consideration and
comparison of their weight with the arguments and evidence produced by the prosecutor
to suppokt this nresumption, you will adopt that conclusion on the subjeet which seems to
you most reasonable. You are not, Gentlemen, to consider yoursclves as answerable for
the death of the prisonergf this shouid be the effect of your conclusion on this évidence, His
death would then not be your act or ours :=it would be the aetof the law, We are siting
here merely to administer, not to make or revise, that law, 1f the law is too severe, letit
be repealed ; butit is notour provinee or yours to repeal ity any more than it was pur act te
make the law. If, however, after a patient and faithful investigation of the cyidence, you
have reasonable doubts either as to the fact of the Killipg or the existence of malice, 1t is
not less your duty to acquit the priscner, and you will de¢ this not from the influence of
sympathy or cumﬁassiun, butbeecause the cvime is not proved—not because the prisener

may not possibly have been guilty, but because your reasonable doubts en this point are not
removed by the prosceutor. |

Derogatory indeed would it be to you as jurors to yield to the impulse of a mistaken hu-
manity and tenderness in this case. The Appeal of the prisoner for merey is premature ; it
should not be to his Jurors, but if convicted, to the executive.  Your compassion ‘to the
prisoner, in exculpating him when guilty, would be a profanation of your oaths, and trcach-
ery to the public ; for if you acquit the gnilty, you throw them back upon socicty again to
excreise their destructive passions without restraint. In adpunistering therefore a duty
0 solemn as yours, unmanly sympathies and improper influence are disgraceful to thoge
who harbor them, ruinous to the administration of’ Justicey and Jdireetly jeopardizing the
property and hves ot us all.

It may further be remarked, Gentlemen, before you retire, that if you believe the prison-
er innocent of any felonious intent or express malicc, and still bohieve the Killing to have
been his sctg but committed in an affray without a deadly weapon. you have the power une-
der this indietment to conviet him of manslaughter merely., The kegal distinctions between
the crimes of murder and manslzughter bave been read to you by the eounsel, and need not
now be any farther illustrated, In this case, however, you are the judges of the law as well
as of the fact, and can there fore return whichever verdict seems most just, and we have no
doubt, Gentlemen, fram the bigh general character of our juries that your verdict will be
satisfactory to the public and to your own conscicnees, however it may be to the prisuner
or the immediate frivnds of the deceased,

The Court here closing their rcmarks, the Jury retired and after a consultation of about
an hmlu- returned into Court, The pannel was then ealled and the jury were addressed by
the Clerk.

Clerk—Gentlemen of the Jury, have you agreed on a verdict?

Jury—We have agreed.

Clerk=-Who shall speak for you ?

Jury=-0Our Forcman,

Clerk—Mr. Foreman look on the Prisoner—Prisoner look on the Foreman—What say you,
Mr. Foreman, is Jobn Blaisdell, the prisoner at the bar, guilty of the erime where-
of he here stards charged. or not puilty ?

Foreman—GUILTY OF MANSLAUGETFR. .

The Prisoner was then remanded to the County g"ml HJ*{I ata subsequent day of the term
being brought to the bar was sentenced to CONVFINEMENTIN THE STATE PRISON
TO HARD LABOUR FOR THREE YEARS, AND FIFTEEN DAYS SOLITARY
IMPRISONMENT. | |




