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The notes of the following trials, were taken with a view to as much accu-
racy as the occasion would admit. The reporter, in addition to his own notes
of the evidence, was furnished with thosge of the court, and in revision he has

availed himself of the advantage those notes afforded for comparison and
correction. -

The remarks of the counsel engaged in the trial, have been kindly fur-

nished by the several gentlemen so engaged, as also the charge of the court,
for which kindness the reporter returns his sincere thanks.

It is believed that this report contains all that 1s necessary to a correct u un-
derstanding of both cases, and as these were the first trials for the crime of
murder under the statute of 1836, and that statute was commented upon at
large, in the pleas of the counsel, and the charge of the court, it was thought
a report of the same would be of interest to the public.

Entered according to Act of Congress, in the year 184],
in the Clerk’s Office of the District Court of New-Hampshire.
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Brapsury FERGUsoN, of Exeter, on thé- -
1840, was examined at Exeter, in the county of Rockingham,
before Mr. Justice Hoitt, on a complaint for murdering (his
wife) Mrs. Eliza Ann Ferguson, at Exeter, on the Ist of said

October, and was ordered to stand committed.
At the February term of the court of Common Pleas for

said county of Rockingham, the Grand Jury returned the fol-

lowing indictment.
STATE OF NEW HAMPSHIRE.
RockincHAM, 54,

‘At the Court of Common Pleas, holden at Portsmouth, in and
for the county of Rockingham,on the third Tuesday of February in
the year of our Lord one thousand eight hundred and forty-one—

The jurors for the State of New Hampshire, on their oath pre-
sent, that Bradbury Ferguson, of Exeter, 1n said county of Rock-
ingham, hatter, on the first day of October, in the year of our Lord
one thousand eight hundred and forty, with force and arms, at Exe-
ter aforesaid, in the county of Rockingham aforesaid, in and upon
the body of one Eliza Ann Ferguson, feloniously, wilfully, and of
his malice aforethought, did make an assault, and that the said
Bradbury Ferguson, a certain gun of the value of five dollars, then
and there charged with gunpowder and leaden shot, which said gun
he, the said Bradbury Ferguson, in both his hands then and there
had and held, then and, there feloniously, wilfully, and of his malice
aforethought, did discharge and shoot off to, against, and upon the
said Eliza Ann Ferguson ; and that the said Bradbury Ferguson,
with the leaden shot aforesaid, out of the gun aforesaid, then and
there, by force of the gunpowder aforesaid, by him so discharged
and shot off as aforesaid, feloniously, wilfully, and of his malice
aforethought, did strike, penetrate, and wound the said Ehza Ann
Ferguson, in and upon the belly of her the said Eliza Ann Fergu-
son, then and there giving to her with the leaden shot aforesaid, so
discharged and shot off as eforesaid, outof the gun aforesaid, by
him the said Bradbury Ferguson, in and upon the belly of her the
said Eliza Ann Ferguson, one mortal wound, of the depth of four
inches, and of the breadth of two inches, of which said mortal
wound she the said Eliza Ann Ferguson then and there died. And
so the jurors aforesaid, upon their oath aforesaid do say, that the
said Bradbury Ferguson, her the said Eliza Ann Ferguson, in the
manner and by the means aforesaid, feloniously, wilfully, and of
his malice aforethought did kill and murder, contrary to the form
of the statute in such cases made and provided, and agamnst the

peace and dignity of the State.
CHARLES F. GOVE, Att’y Gen.

This 1s a true Bill—
NataANiEL B. MarcH, Foreman.
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On this indictment the prisoner was arraigned and plead-
ed Not Gwlty.

Tuesday of the second week of the Term having been as-
signed as the day for the trial, there were present,

Hox. JOEL PARKER, ' Chief Justice.
Hon. NATHANIEL G. UPHAM, Associate Justice.

Hox. BRADBURY BARTLETT, 3 ; .
Hox. DUDLEY FREESE, S

Hon. CHARLES F. GOVE; Attorney General,
HENRY F. FRENCH, Esq. Solicitor.

Hon. Ichabod Bartlett and James W. Emery Esqr. were as-
signed, by the Court, as the prisoner’s counsel.

The prisoner was set to the bar and forty-eight jurors ap-
peared and answered.

The Clerk then addressed the prisoner as follows:

“Bradbury Ferguson—These good men who have been called,
and have answered to their names, are those who are to pass up-
on your trial.  You have a right to object to twenty of them
without giving any reason, and to more, 1f you can show suffi-
cient cause. If therefore, you wish to object to them, or any of
them, you may challenge them when called to be sworn, and be-
fore they are sworn, and you shall be heard.”

The list of jurors was then called over in the form and man-
ner usual in capital cases. . The Clerk, as each juror was cal-
led, and had risen, repeating—*‘Juror, look upon the prisoner—
prisoner, look upon the juror—uwhat say you—~have you any ob-
jection ?’—and the jury were selected as follows : .

Benjamin Blanchard  of Windam Challenged.
Simeon Jewell Stratham

Mr. Bartlett of the counsel for the prisoner, proposed that
this juror should be questioned as to his vicinity to the place
of the transaction, and whether or no, his opinion as to the
matter, had not been influenced by conversation and common
report. After the® juror had been questioned by the Court
touching these points, and had said that his opinion had not
been thus influenced, the

Attorney General observed, that some men from philanthro-
py or other causes, doubtless satisfactory to themselves, pro-
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fessed to have conscientious scruples as to the right of Gov-
ernment to take the life of an individual in the course of the
administration of the law, and he should ask the Court to
question every juror upon this point.

Mr. Bartlett thought the statute of '37 very definite upon
this subject. 'That statute obviated all difficulty on the score
of conscientious scruples. It is so framed, said he, that the
juror who has conscientious scruples as to the right of the
Government to take life, may go for the conviction of the
prisoner for murder in the second degree.

Mr. Bartlett then read the statute.

“Sect. 1. Be it enacted by the Senate and House of Repre-
sentatives i General Court convened—That all murder here-
after committed by poison, starving, torture, or other deliber-
ate and premeditated killing, or which shall be committed in
the perpetration or attempt to perpetrate arson, rape, robbery,
or burglary, may be murder in the second degree. Every Jury
who shall find any person guilty of murder, hereafter commit-
ted, shall also find by their verdict, whether it is of the first
or second degree. If any person shall plead guilty to an in-
dictment for murder hereafter committed, the Justices of the
Court having cognizance of the indictment shall determine the
degree.

Sect. 2. And be ot further enacted—That if any person
shall commit the crime of murderin the first degree, such per-
son shall, on conviction thereof suffer death, And if any per-
son shall commit the crime of murder in the second degree,
such person shall, on conviction thereof be punished by solita-
ry imprisonment not exceeding three years, and by confine-
ment to hard labor for life.”

It appears evident, continued Mr. Bartlett, from this statute,
‘that the conscientious scruples of a juror should be no cause
of challenging or passing him. The statute has not made it
binding upon him to bring in the prisoner guilty of murder in
the first degree—he may do so, or may not, as his opinion is
in favor or against capital punishment. If this had not been
the intention of the Legislature, if they had not purposely left
the matter at the discretion of the jury, they would have made
the statute peremptory—they would not have said the jury
may do thus and so—they would have said shall do thus and
so—No, the Legislature have clearly left the matter with the
jury out of mercy—it is an advancement with the age—it is a

p-
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stride in the march of civilization—it i1s a page in the history
of penal legislation, that speaks much in favor of the progress
of the principles of humanity.

The Attorney General said, he agreed with his learned
brother to a certain extent—It was true the Legislature had
classed the crime of murder—this was in favor of the princi-
ples of humanity. The jury, by the statute, could not bring
in a verdict against the prisoner at the bar of guilty of mur-
der in the first degree, if he had merely committed murder
without malice aforethought. 'The Legislature had classed the

crime of murder—so that the jury could not pass from one

class to the other in their verdicts, either by mistake, prejudace,
or scruples. 'The question of degree must be settled by the
evidence, not by the scruples of the jurors. 1f the evidence
fail to show murder in the first degree, 1t 1s reduced to the sec-
ond degree—but the scruples of the jurors are not to do it.
The jury are to be free upon the panel—such 1s the oath—
and that juror must be guilty of perjury, who, after taking the
juror’s oath, from conscientious scruples, refuses to find a ver-
dict of guilty of murder of the first degree, if the evidence

clearly proves the crime within that degree.

The Court ruled, that the statute does not efiect the ques-
tion. 'That an individual having conscientious scruples as to
the right of Government to take life in the administration of
the law, is not a competent juror, for he cannot render a ver-

dict—he cannot execute the law—it is therefore a cause for

challenge, and the juror having such scruples should be passed
—he should not be upon the panel. The Court then put the

following question to the juror.

“Have you such conscientious scruples in regard to the right -

of the Government to take the life of an individual in the course
of the administration of the laws, that you could not in any
case, whatever. might be the evidence, rendera verdict which
might subject the prisoner to loss of life!”"—1The juror ans-

wering, that he had no such scruples—was
: Sworn.

The same question was put to each juror, by the Court, at
the request of the Attorney General, before he was sworn.
Daniel Wiggin, Stratham, Challenged.
Thomas J. Goodwin, South Hampton, Do.
Joshua Currier, Sandown, Do.

|;
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Stephen G. Johnson, Seabrook, Challenged.
Joseph Rand, jr. Rye, was questioned by the
Court, at the request of the Counsel for the prisoner, whether he
lived near the scene of transaction and had formed an opinion
upon the same—bnt answering in the negative was  Sworn.

Joseph L. Seavey, Rye, Challenged.
John Wallace, | Raymond, Do.
Joseph Sanborn, Poplin, had formed an opin-
ion upon the subject, and was Passed.
Joshua Johpson, Portsmouth, Challenged.
Nathaniel Clark, jr. Plaistow, had doubts as to

- the expediency of capital punishment, but it being recognized
upon the statute book, he could agree to execute the law

according to evidence, and was Sworn.
John L. Pickering, Newingion, Do.
David Marston, North Hampton, Do.
Simeon Rowell, Newtown, Challenged.
George Vennard, New Castle, Sworn.
John Tarlton, - New Castle, Do.
Samuel Smart, New Market, .had formed
an opinion upon the subject, and was Passed.
Ephraim Day, New Market, had formed
an opinion upon the subject, and was _ Passed.
Asa Parks, . Nottingham, . Sworn.
Daniel Harvey, = Nottingham, had formed an
opinion upon the subject, and was Passed
Miles Knowlton, Northwood, Sworn.
John B. Tasker Northwood, Do.
- William Plummer, Londonderry, Challenged.
Robert Mack, Londonderry, Do.
Jacob Webster Kingston, Do.
Henry Elkins, Kingston, Do.
Stephen Brown, Kensington, Do.
Emery Batchelder, Hampton Falls, SWorn.
Obed S. Hobbs, Hampton, Challenged.
David Towle, Jr. Hampton Do.
Tristam Lattle, ' Hampstead, objected to by
the Attorney General, on account of the juror’s conscientious
- scruples, and was Passed,
Amos Seavey, Greenland, Challenged.

Joshua Pickering, Greenland, Do.



Robert Shute, Exeter, living at the place
of the transaction, had formed an opinion, and was Passed.

Benjamin R. Perkins, Exeter, living in the vicini-
ty of the transaction, had formed an opmion, and was Passed.

John Blaisdell, Epping, living in the vicin-
" ity of the transaction, had formed an opinion, and was Passed.
William S. Batchelder,  East Kingston, Challenged.
Osmond Spofford, Danville, Do.
William Anderson, Derry, Sworn.

William Anderson, Esq. was appointed Foreman, and the
jury was called over as tollows:

Willhlam Anderson, George Vennard
Simeon Jewell, John Tarlton,
Joseph Rand, jr. Asa Parks,
Nathaniel Clark, jr. Miles Knowlton,
John L. Pickering, John B. Tasker,
David Marston, Emery Batchelder.

The jury having been empannelled, the Clerk read to them
the Indictment, and then addressed them as follows—

T this indictment the defendant has pleaded not gwilty, and
has put himself on the country for trial, which country you are ;
and you have been sworn to truly try the issue. May God send
him a good deliverance-——Good men and true, stand together

and hearken to your evidence.”
Mr. French, the Solicitor, then opened the case as follows; —

Gentlemen of the jury,
~ If the unfortunate man who has

been arraigned before you, is guilty of the high crime of which
~ he stands accused; his situation is awful indeed, but 1if he is
innocent, he has nothing to fear. So many are the safeguards
thrown around every man by our constitution and laws, and
‘so great are the precautions against injustice, that it may be
said with confidence, that it is impossible that an inno-
cent man should suffer. To some of the steps preliminary to
this trial I shall briefly advert. Before any man is even put
upon his trial for a crime, the accusation against him 1S first
laid before a Grand Jury, sworn to present no man for envy,
hatred, or malice, and the witnesses before that jury are sworn
- to testify the whole truth and nothing but the truth. Twelve
at least of the Grand Jury must agree that the accused shall
pe presented for trial.  An indictment is then drawn, in which
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by the requirement of the constitution, the offence is ¢ fully
and plainly, substantially and formally gfscribed,” a copy of
which is furnished to the prisoner before he is arraigned.

A list of all the witnesses which the counsel for the State
propose to use upon the trial, with a list of the jurors returned
to serve on the same, with their names and places of abode,
is required to be furnished him at least forty-eight hours before
the trial, that he may be the better prepared to examine the
witnesses, and to impeach them, if their credibility is doubted,
and to object to such of the jurors as he shall think proper.

To the prisoner is given the right to challenge, without as-
signing any cause, twenty of the number, and any further num-
ber against whom he can show cause of objection.

Counsel, learned in the law, are assigned him, and the pro-
cess of the State is put into his hands to compel the atten-
dance of the witnesses to be used 1n his defence. And lastly,
he is put upon his trial before a jury of his country, sworn to
render a verdict according to the law and the evidence. With
all these precautions, I repeat it, it is impossible that the in-
nocent should suffer.

The prisoner at the bar isindicted for one of the highest
crimes known to the law—the crime of murder—under this
charge, 1t 1s in your power, according to the evidence to find
him guilty of any crime of a less degree of the same nature,
and I deem 1t my duty therefore, to state to you plainly the
laws 1n regard to what constitute the different classes of crimes
of this nature. '

Any killing of one man by another, is termed homicide.—
Homicide of a less degree than manslaughter may be consid-
ered as falling into three classes.

Justifiable homicide, where the killing is in consequence of
an imperious duty prescribed by laws, or is owing to some un-
avoidable necessity, induced by the party killed, without any
fault in the party killing.

Excusable homicde, where the party killing.is not altogether
free from blame, but the necessity which renders 1t excusable
may be said to be partly induced by his own act.

Homicide by misadventure, where a man doing a lawful act,
without any intention of bodily harm, and after using proper
precautions, unfortunately kills another.—As where a parent

intending merely to chastise his child, unfortunately takes its
Iife.
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The two remaining classes before our statute of 1837 were
manslaughter andnhrder |

#= Manslaughter may be defined, where death ensues from sud-
den transport of passion, or heat of blood—although the act
which occasioned death, be unlawful, yet it is without malice.
The law in such cases makes allowance for the frailty of hu-
man nature, and so lessens the guilt of the offence.

But this is by no means a slight crime, as the punishment pre-
scribed for it by our statute will show. Manslaughter 1s pun-
ished in New Hampshire, in either of these modes, according
~ to the aggravation of the offence, at the discretion of the court.
First, the punishment may be by fine of one thousand dollars
or less.—Secondly, by fine not exceeding five hundred dollars,
and imprisonment 1n the county jail not exceeding one year—
and thirdly, by solitary confinement not exceeding six months,
and 1mprisonment at hard labor for life.

Yes, Gentlemen, even for manslaughter, for killing in the
transport of passion and heat of ‘blood—even for this seconda—
ry offence, imprisonment for life may be inflicted as the pun-

ishment.
Murder is where a man of sound mind and of the age of dis-
cretion, kills any one with malice prepense, or aforethought,

either express or implied.
Fvery man who has his richt reason, that is to say, who is

not mad or insane, may be said to be of sound ‘mind. Baut
loss of reason by drunLenness which is sometimes a species of
insanity, affords no excuse for crime, for a drunken man is at

best but a‘ voluntary madman.
Malice is the distinguishing mark between manslaughter and

murder, and as it is all important that you should understand
the len'al signification of the term, I shall attempt to define and
lllustrate it.

The most obvious case of malice, is where the accused in-
tends to take the life of a particular person,and deliberately

eflects his puspose.
But it is by no means essential to the true idea of malzce,

that there should have been malice against any particulay in-
dividual.

If, for instance, one should poison a pubhc fountain, where
passengers are accustomed to stop and drink, and a stranger
should be poisoned to death thereby, here would be malice and
murder, although the murderer and his victim had never known
or seen each other.
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And it is not essential to malice, even that there should be
an intention to destroy lLife at all, if the intent be unlawful.

As if he intend to maim merely, and use a deadly weapon
and kill, this is maliclous murder.

Again it is not necessary to prove express malice ; 1t may be
presumed or implied from the act of the accused. If one
wilfully place poison in a cup from which another is about to
drink, although no cause of previous enmity can be shown, and
no express malice appears, yet malice 1s implied. The princi-
ple of law 1s, that every man intends the natural consequence
of his act. If one deliberately aim a loaded gun at another
and discharge it, and so take life, both the law and common
sense, would necessarily infer or smply malice, or an intention
to murder. Implied malice is merely malice proved by the na-
ture of the means employed—the words express and implied
relating rather to the mode of proof, than to the moral quality
of the act., 'The principle is plain, although the application
has sometimes been considered difficult, but is so, only when
there is a doubt whether the means employed or instrument
used, is of a nature probably to produce death.

Malice then is taken to be proved, or 1s wmplied, when a
deadly weapon i1s used. Malice when thus implied, may be
disproved by evidence of sufficient provocation by the deceas-
ed, to excuse the act in some measure, and reduce 1t to man-
slaughter. ;

It 1s essential that you should clearly understand what may
constitute such a provocation as to palliate the guilt of the ac-
cused. Provocation by words is never a sufficient excuse to
lessen crime from murder to manslaughter. No abuse by
words merely, however violent or outrageous, is sufficient.

Nor is any act, by blows or otherwise, a palliation for crime,
unless 1t be recent, so that the act is done in heat of blood.-

And if there be proof of exrpress malice at the time of the
act,the provocation is of no consequence and cannot reduce the
crime, because the act 1s not induced by the provocation. As
for instance, if one set out with an express intention and dec-
laration of a purpose to kill another, and upon the way meet
his intended victim, who at once attacks him, and provokes
him by blows and is killed, this is murder, for there was mal-
ice in the heart of the slayer, and a previous intention to take

life, so that, whatever the provocation, it was not the induce-
ment to his death.
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Evidence of former threats, and enmity on the part of the
prisoner, is admissible to show express malice.
Mr. French then read from Roscoe’s Criminal Evidence the

following passages—

- Page 578-9—The malice necessary to constitute the crime of murder,is not con
fined to an intention to take away the life of the deceased,but includes an intent .
to do any unlawful act which may probably end in depriving the varty of life,
The malice prepense, says Blackstone, essential to murder, is not so properly
spite or malevolence to the individual in particular, as an evil design in gen-
eral, the dietate of a wicked, depraved,and malignant heart,and it may be either
express or implied 10 law,—express, as where one, upon a sudden provocation,
beats another in a cruel and unusaul manner,so that he dies,though he did not
intend his death ; as where a park-keeper iied a boy, who was stealing wood,
to a horse’s tail, and dragged him along the park; and a schoolmaster stamp-
ed on his scholar’s belley, so that each of the sufferers died. These were just-
ly held to be murders, because the correction being excessive, and such as
could not proceed but from a bad heart, it was equivalent to a deliberate act of
slaughter. 4 Bl. Com. 199. Also, continues the same writer, in many cases
where no malice 1s expressed, the law will imply it, as where a man wil{ully
poisons another ; in such a deliberate act the law presumes malice, though no
particalar enmity can be proved. And ii'a man kills another without any, or
without & considerable provocation, the law implies malice; for no person, un-
less of an abandoned heart, would be guilty of such an act upon a slight or no
apparent cause. Id. 200. The Scotch law resembles our own in this particu-
lar, and the rule is well laid down by Baron Hume, “ Ouar practice,” he says,
‘“ does not distinguish between an absolute purpose to kill and a purpose to do
any excessive and grievous injury to the person, so that if the pannel assault
his neighbor, meaning to hamstring him or cut out his tongue, or break his
bones, or beat him severely, or within an inch of his life; and if in the
prosecution of this outrageous purpose, he has actually destroyed his vietim,
he shall equally die for it, as if he had run him through the body with a sword.
The corrupt disregard of the person and life of another, is precisely the dole or
malice, the depraved and wicked purpose, which the law requires and is con-
tent with.”” 2 Hume, 254, 256,

Page 591— If a man assault another with intent to do him a bodily injury,
and death ensue, malice, sufficient to constitute murder, will be presumed, pro-
vided the act be of such a nature, as plainly and in the ordinary course of
events, must put the life of the party in danger. 4 Bl.Com. 200. A remark-
able case, which may be classed under this head, is mentioned by DMr.
Alison. The deceased, a chimuey-sweeper’s boy, of eleven years of age, stuck
fast in a chimney. The prisoner, having fastened ropes round the legs of the
deceased, drew them with such force, that, notwithstanding his cries and re-
monstrances of those present, the boy died. Being charged with this as mur-
der, the presiding jucge, Lord Justice Clerk, with the concurrence of the court,
laid it down as clear law, that this was an instance of absolute recklessnesgs
and utter indifference about the life of the sufferer, and that the law knew no
difference between the guilt of such a case, and that of an intention to destroy.
Rae's case—Alison’s Crim. Law of Scotl. 4, .

Page 95 — Words of reproach how grievous socever, are not a provocation
sufficient to free the party killing from the guilt of murder ; neither are in-
decent or provoking actions or gestures, expressive of contempt or reproach,
sufficient, without an assault upon the person. But a distinction is to be ob-
served, where the party killing upon such provocation makes use of a deadly
weapon, or otherwise manifests an intention to kill or to do some great bodily
harm, in which case it will be murder, and the case where he strikes with a
stick or other weapon, not likely to kill, and unluckily, against his intentior,
does kill, in which latter case it will only be manslaughter.
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Page 596 — Although, under circumstances, an assault i y the deceased up-
on the prisoner may be sufficient to rebut the general presumption of malice
arising from the killing, yet it must not be understood that every trivial provo-
cation which in point of law amounts to an assault, or even a blow, will, as a
matter of course, reduce the crime to manslaughter. Ior where the punish-
ment inflicted for a slight transgression of any sort is outrageous in its nature,
either in its manner or continuance of it, and beyond all proportion to the of-
fence, it is rather to be considered as the effect of a brutal and diabolical ma-
lignity than of human frailty, and 1s one of the symptoms of that which the
Jaw denominates malice, and the crime will amount ‘o murder notwithstanding
such provocation. Barbarity, says Lord Holt, (I{eate’s case—Comb. 408,)
will often make malice.

Page 398 — In considering the question of malice where ceath has ensued
after provocation given by the deceased in assaulting the prisoner, or upon oth-
er provocation, especial attention is io be paid to the nature of the weapon
with which deaih was inflicted. If it was one likely to produce that resuit, as
used Dy the prisoner, he will be presumed to have used it with the intention of
killing, which will be evidence of malice; if, on the contrary. it was a weapon
not likely to produce death, or calculated to give a severe wound, that pre-
sumption wiil be wanting.

Page 600 — In order to rebut the evidence of malice, 1t must appear that the
provocation was recent, for in every case of homicide, however great the prov-
ocation may be, if there be sufficient time for passion to subside, and for rea-
son to interpose, such homicide will be murder. Foster, 296. With respect to
the interval of time allowed for passion to subside, it has been observed that it
i1s much easier to lay down rules for determining what cases are without the
limits, than how far exactly those limits extend. It must be remembered that
in these cases the immediate object of inquiry 1s, whether the suspension of
reason arising from sudden passion continued from the time of the prevocation
received, to the very instant of the mortal stroke given, for if, frem any cir-
camstance whatever, it appears that the party reflected, deliberated, or cooled,
any time before the mortal stroke given, or if, in legal presumnotion, there was
time or opportunity for cooling, the killing will amnunt to murder, it being at-
tributable to malice and revenge, rather than to human frailty. 1 East, P. C.
202. 2 Ld. Raym, 1466.

Page 604 — As evidence of provocaticm is only an answer to that presump-
tion of malice which the law infers in every case of homicide, it there i3 proof
of express malice at the time of the act commitied, the provocation will not re-
duce the offence from murder to manslaughter. 1In such a case, not even pre-
vious blows or struoggling will reduce the offence to homicide.

Page 71 — So the declarations of a prisoner made at a former time are ad-
missible, where they tend to prove the intent of the party at the time of the
commisssion of the offence. Thus or an indictment for murder, evidence of
former gruages and antecedent menaces may be given to show the prisoner’s
malice against the deceased. 1 Phill. Ev. 169. So in treason, what was said
by the prisoner with respect to what was passing at the time of the transac-
tion laid as the overt act, may be received in evidence to explain his conduect,

and to show the nature and object of the transaction. Watson’s case—
2 Stark. 134.

By a recent statute of this State, the crime of murder has
been divided into two classes. This statute I will read to you.

Sect. 1.—Be it enacted by the Senate and House of Repre-
sentatwves in General Court convened—That all murder hereaf-
ter committed by poison, starving, torture, or other deliberate
and premeditated killing, or which shall be committed in the
- 3
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perpetration or attempt to perpetrate arson, rape, robbery, or
burglary, may be murder of the first degree; and all other
murder shall be of the second degree. Every jury who shall
find any person guilty of murder, hereafter committed, shall
also find by their verdict, whether 1t-1s of the first or second
degree. 1f any person shall plead guilty to an indictment for
murder hereafter committed, the justices of the court having
cognizance of the indictment shall determine the degree.”

As counsel for the State, Gentlemen, we feel it our duty to
contend, that the prisoner has committed the crime of murder
in the first degree, and having stated to you the law 1n refer-
ence to crimes of this nature, I shall now proceed briefly to
state the facts which will probably appear in evidence, and ap-
ply the law to them 1n conclusion.

It will appear that the prisoner who on the first day of Oc-
tober last was a resident in Exeter—on that day in company
with others from Exeter, attended a muster in Epping, from
which he returned at about eight o’clock in the evening, hav-
ing drank considerable spirit through the day, but not being in-
toxicated. At about nine o’clock, Mrs. Ferguson, the wife of
the prisoner rapped at the door of a neighbor, Mr. Gordon, and
said she could not stay with her husband—She was admitted,
and soon after the prisoner sent his son,a lad of about thirteen
years old, to tell Mrs. Ferguson to go home—=She said she did
not dare to go, and remained—Shortly afterwards, the prison-
er himself went to Mr. Gordon’s and demanded his wife—in-
sisted upon having her, and declared lie would not leave the
house without her.

He conducted so violently there, that Mr. Gordon thought
it prudent to go for the police, and the prisoner returned to his
own house—'I'he police called at the house of the prisoner,
who was perfectly calm and apparently rational—ke told them
Gordon had secreted his wife, and he would not put up with 1t,
and appealed to them to say whether they would bear such
conduct, and said all he wanted was to have his wife return and
stay with him—He denied entirely that he had abused his wife,
and said if they would induce her to come home, she would
not say before him that he had abused her—She was then sent
for and went home—She was then asked in presence of the
prisoner, whether he had abused her or not—=She said he had.
The prisoner denied it.

She then said she could state before God that he had abus-
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ed her, both on that night and at many other times. He replied,

show your wounds, and repeated 1t many times—She answer-
ed, «“if 1 cannot show marks, you have abused me, you know
what you threw at me and broke it all to pieces. __Much con-
versation of a similar nature passed, which it is not necessary
to repeat—In the course of it, the subject of a divorce was in-
troduced, and the prisoner said he would sign one that night,
if the officers would write it—He finally promised if she would
remain with him that night, all should be made right in the
morning—She was asked several times if she would stay, and
at last replied faintly, “I will try to.”” The prisoner then con-
ducted the officers to the door, at about twelve o’clock, and af-
ter renewf{ing his promises to treat her well, civilly bade them
good night, but he declared, as he did so, that he would never
live W1th her after that mfrht

Nothing was heard from the prisoner until between two and
three o’clock in the morning, when his little sons, who slept in
a chamber were awakened by the report of a gun in the house.

They immediately hastened down to the room of their pa-
rents, and saw their mother lying upon the floor, near the fire
place, and met their father coming from her room—One of
them asked him what he had done, and he replied “1 have
shot her,” and went out. He soon returned, and inquired of
his wife where his clothes were, and she informed him that
they were 1n a certain closet, and he went and got them. She
then asked him to place her upon the bed, and he did so. She
was observed to speak to her youngest son, but it will not prob-
ably appear what she saxdd—'The prisoner then told his oldest
son that he might have the gun, and that he might call the
neighbors, but remarked at the same time “It will do no good.”
He then left the house, and his son immediately called in the
neighbors, who found Mrs. Ferguson mortally wounded by the
charge from the gun.

Her clothes were entirely burnt through, by the powder, so
near to her had the gun been held.

She survived about fifteen minutes after the neighbors came
in, but spoke nothing that could be understood. It will be
proved that the gun, which was a small fowling-piece, had been
loaded previously by his son, and that the prisoner knew it.

We shall contend, Gentlemen, as I have said, that the pris—
oner has committed murder of the first degree, and shall in-
troduce evidence tending to show that he meditated her death
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for a long time—=Such evidence of malice long continued, and
threats of violence often repeated, will be laid before you, that
you will be asked to believe that this was a case of murder by
deliberate and premeditated means. 1 will mention a few of
the facts which will appear in evidence, showing the prisoner’s
previous conduct towards h's wife. About two and a half
years ago, the prisoner occupied a house, with a Mr. Clark,
who will testify that there was frequent disturbance in the
prisoner’s family, and that on one occasion Mrs. Ferguson
burst into the room and fell prostrate upon the floor, the pris-
oner being 1n pursuit of her, and exclaiming as she fell,
‘““T'here, damn you”.

About two years ago, the prisoner was heard to say to her,
that he would have her hearts blood—She replied to him
‘“Ferguson, you dare not, you dare not do 1it.”

Soon after this time, the ery of murder was heard in the
night, and the prisoner was seen out of doors with an axe,
club or some other instrument, walking about and Swearing
that he would have her heart’s blood. At a subsequent peri-
od, in 1839, the prisoner lived near Mr. Hoitt, who will tes-
tify to repeated acts of outrage and violence—that the pris-
oner frequently abused her, by striking and kicking her, and
that he frequently would drive her from the house half na-
ked by night in the cold and storm—U pon one night, which
was cold and stormy, she was driven from the house and
kept out until her night clothes were frozen—and at another
- time, the prisoner beat her cruelly with a chair.

It will also be proved that a few months before her death,
the prisoner declared that if he could not be divorced from
his wife, he would put her in a situation to trouble hlm no
more.

And for all these menaces a.nd acts of violence, Gentlemen,
the prisoner, it is believed, can offer no excuse whatever—
No provocation can be shewn—-On the contrary, Mrs. Fer-
guson it will appear, was a woman of amiable and unoﬁ'end-
ing character.
| The prisoner himself in a full confession made since his

arrest, does not even pretend that she did anything, which
could palliate his erime. His account of what transpired af-
ter the police left his house, is that he went to bed and slept
a few minutes, and awoke and saw that his wile still sat by
the fire, that he asked her to come to bed, and she declined,
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that he then told her she should come, and she said she should
not—that he then sprang from the bed, seized the gun, which
had been loaded by his son, and shot her. His only attempt
at excuse was@that he hardly knew how the gun went off—
The prisoner, it will appear, had not even the miserable ex-
cuse that he was intoxicated. His recollection of the facts
that occurred on that night, was too clear to admit of the pre-
tence that he was not perfectly in his right mind—Every fact
con fessed by him, compares precisely with the statement of
his son—excepting indeed one. He states that he slept but a
few minutes, whereas in fact he must have slept nearly three
hours—He was not intoxicated apparently when the police left
him—If he had been, a sleep of three hours would have dissi-
pated all effects of spirit.

I have said that his recollection was perfect—Yes, Gentle-
men, he even recollected that he examined the wound of his
dying wife, to see if it were mortal—that at her request he
laid her on the bed. He remembers to have asked her for his
clothes, and all that passed between his sons and him. T'here
are circumstances about the transaction, which show a fear-
ful and remarkable deliberation and a perfect consciousness
and recollection of every act. He knew the gun to be load-
ed, he went to the corner of the room for it, he cocked and
fired, aiming accurately and holding it close to the person of
his victim. And, Gentlemen, he gives the reason for this,
with awful precision. He has said that he had to go close to
her because it was so dark.

You will be perfectly satisfied that the deed was done
without provocation on the part of the deceased, and with
perfect deliberation on the part of the prisoner, when in perfect

possession of all his faculties.
[t has been more than intimated on the part of the learned

counsel for the prisoner, that it will be contended that you
have a discretion under our late statute, even if the crime is
brought within the description of murder in the first de-
oree, to render a verdict of murder in the second degree.—
You will have the aid of counsel for the state, far abler than
myself, and also of the court to expound the law upon this
point. |

But Gentlemen, if you have a discretion, then to your dis-
cretion do we confidently appeal to render a verdict of the
highest crime of this nature. The design of punishment is

4 |
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not revenge, nor is it alone to prevent a repetition of crime
on the part of the prisoner, but it is chiefly to strike terror
into the hearts of others, and deter them from crime, from
fear of punishment, and the policy of the lawsg Justice to oth-
ers—humanity itself demands that the punishment for crime
of this nature, should be of that kind most likely to efiect
that object—And, Gentlemen, there is nothing that strikes
terror into the soul of a wicked man, I may say indeed of
any man, like the fear of death. Death i1s emphatically the
king of terrors. Will it be urged that imprisonment for life
is a punishment more fearful than death itself? It is not so,
Gentlemen, it is not so—Ask of the man who is in full posses-
session of liberty, unaccused of crime, and free from danger
of its consequences, and he may perhaps thoughtlessly say
that he should prefer death to perpetual imprisonment—DBut
ask of him who has committed or ever meditated crime, who
has thought of the punishment as likely to fall upon himself,
and he will tell you that the fear of death is without a par-
allel in the list of punishments—Ask of the man who un-
der sentence of imprisonment for life is living out day by
day, the penalty of his guilt—Ask of him to appont the day,
the hour, the minute, when he will give the order for his own
execution, rather than add one more day, and still another,
and another to his miserable existence; and he will tell you
that though life is a burden, death is still more terrible.

Ask of the prisoner who now stands before you accused of
the horrid crime of the murder of the wife of his bosom,
whom he had sworn to love and protect, ask of him whether
he would choose the penalty of death rather than a life in
prison—Ask of the learned counsel who will argue the de-
fence, whether they believe that death-is a lesser punish-
ment than perpetual imprisonment—If the prisoner and his
learned counsel ask you so to say by your verdict, then may
we believe, that in one instance at least, our proposition is not
sustained.

There always is in society a large class of unprincipled men,
men who are deterred from crime only by the fear of pun-
ishment. _

Many a poor victim of cruelty and wrong is subject to the
control of men who are restrained in their malice and cru-
elty only, by the fear of the penalties of the law. Take from
them the fear of this worst penalty, release them from the
fear of death, and you will see an increase of crimes of this
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nature, unparalleled in the records of guilt. The poor vietim
in the case before us relied alone upon this protection, but
even this did not save her. She knew that the affection
which he had once professed, if it ever existed, had changed
to deadly hatred —that his plighted faith was broken, but
still she relied upon the law for her protection—upon this
principle of fear alone she relied—and she resolved, for the
sake of her children, still to remain and bear her wrongs, and
when he made the horrd threat that has been repeated, that
he would have her heart’s blood, she disclosed the reason why
she still dared to remamn with him, when she replied “Fergu-
son you dare not do it.”

Gentlemen, it is an unpleasant duty in which we are en-
gaged, but still it 1s a duty and one which we are under the
most solemn obligations faithfully to discharge.

If, upon a full hearing of the evidence and arguments of
the learned counsel under the direction of the court upon the
law, you can consistently with the oath you have taken, ren-
der a verdict of acquittal, or of any less offence than the
highest known to our law, no one will be more gratified than
the counsel for the state. But you will remember, Gentlemen,
that your office is not that of mercy, but of justice, and I close
with the expression not only of the hope, but of entire confi-
dence, that your verdict will be such as to do justice not only

to the prisoner, but to yourselves, your country, and your
Grod.

After Mr. French had closed, the Attorney General observ-
ed to the court, that his ill health warned him not to proceed
any farther, at this time m the case,and he would ask it as a
privilege that the court adjourn.

The court then remarked to the jury, that, as usual in such
cases, they must not separate until their verdict was rendered,
that proper food and lodgings would be provided for them,
and that the proper officers would be in attendance upon them.

Adjourned.

Wednesday mornming, mine o’clock. | |

The jury were called, and all answering to their names—
The counsel for the Government then proceeded to introduce
the evidence in support of the prosecution.

John T'. Gordon—sworn. Resides in Exeter,knows prisoner,
his house being about eight rods from that of prisoner. On the



20

evening of the 1st of October last, about 9 o’clock, as witness
was about retiring, heard a rap at his door—soon heard the
voice of Mrs. Ferguson below, saying she could not stay with
her husband—was afraid to, or was afraid of her life ; don’t
know which she said. Mrs. Ferguson was admitted. Soon
heard another rap at the door—pushed up the window,—it was
the prisoner’s boy,—wanted to speak with his mother,—soon
heard a third rap, and the voice of the prisoner, demanding
with very loud voice where his wife was, and saying he’d have
her, and no one should keep her from him. Mrs. Ferguson,
soon after, passed through the chamber where witness was, and
went out at another door. Ferguson soon followed, came into
the room, repeating many oaths. Witness told him to leave
—sald he wanted his wife—wouldn’t leave the house till he
had her. Prisoner then attempted to pass through the cham-
ber, but witness stepped betwixt him and the door through
- which Mrs. Ferguson had passed, and told him he should not
go about his house. Prisoner said he’d have his wife—witness
sald he should not. Fergnson then seized witness by the col-
lar, pushed him aside, and passed out through the door in search
of his wife. Waitness told prisoner he’d have him taken care
of. Prisoner then struck his hands together in a most violent
manner—witness was afraid of his life, and went out for the
police. On his return, he found Ferguson had gone home,
and went with police to his house—rapped at his door; he
opened the door partly, but seeing some one behind witness,
prisoner attempted to shut the door, but not with violence.
Witness kept the door open, and entered with the police.—
They inquired what was the matter. Ferguson replied, nothing.
They added, but a complaint bas been made against you. He
then said his wife had left him—witness had secreted her—
and asked police how they would like to have their wives se-
creted or taken from them. He denied abusing his wife. Po-
lice thought witness should go and call Mrs. Ferguson.—Wit-
ness went for her, and she came over with him. Police asked
her if her husband had abused her.—She said he had, and
called God to witness that he had. Prisoner said he had not,
and asked his wife to show the wounds. She said, < If I can-
not show wounds, you know, Mr. Ferguson, that you have
abused me,” and called God to witness. The talk was contra-
dictory betwixt prisoner and his wife—prisoner wanted his
wife to stay, or if she preferred, she might go to witness’
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house. Witness objected—he was unwilling to have Mrs. Fer-
auson in his house—did not feel safe—feared Ferguson would
commit some act of violence if his wife should go to the house
of witness. Mrs. Ferguson was asked if she was willing to
stay with the prisoner, two or three times, and at last said, in
a very faint voice, she would try to.

(The witness was here asked by the counsel for the govern-
ment, if he recollected that anything was said about something
being thrown by the prisoner at his wife.)

Witness recollects something was said when Ferguson de-
nied to the police having abused his wife—Mrs. Ferguson said
to him, ¢ Don’t you recollect what you threw at me, and broke
it all to pieces ?”” Something was said about a divorce. Fer-
oguson sald he would sign a divorce then, i1f the police would
write one—that he would stay with his wife that night, but
would not live with her after. The police then thought it best
to leave, As they were going out, one of them, Mr. Foss, wit-
ness thinks, took up a gun and looked at the lock. Witness
left with the police. Prisoner went to the door with them and
bid them good night.

We left the house about 12 o’clock. Ferguson promised
the police, that if they would go away and leave his wife there,
he would not abuse her in any shape, manner, or form.

(The witness was here asked by the counsel for the govern-
ment, to describe the situation of the room.)

There was a bed in the room—it was a lower room—and
the bed stood in the centre of the room, towards the south—
the head towards the south—the gun was in the corner of the
room, about five or six feet from the bed, and nearest the head
of the bed. There was a fire-place in the room, on the west
side of the room, and nearest the foot of the bed.

('The witness was here asked by the counsel for the govern-
ment, if he recollected if anything was said about a child.)

In reply, witness stated that while Ferguson was asking the
police how they should like to have their wives leave as his had
done, he went to the bed and turned down the bed-clothes,
where was a child two or three years old, and asked them how
they should like to have their wives go away and leave such a
child. It was Mr. Adams, witness thinks, who asked the pri-
soner if he would let his wife remain, and not abuse her.
The passion of the prisoner had calmed down—he did not ap-
pear as he did at the house of the witness—was much calm-
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er, and less passionate. 'The witness says prisoner went to the
door with police, but cannot say whether he took a light or not
—but thinks he did.

Some time in the night witness again heard a rap at his door
—it proved to be the prisoner’s oldest boy who was at the
door. The boy said his mother was shot, and was dying, and
begged the witness to go over to their house guick. 'The wit-
ness asked the boy where his father was, and the boy replied
that he didn’t know—nhe had gone away. The witness thought
it would not be safe for him to go over, and he called up a
man in his house and sent him to the neighbors for assistance.
In the morning witness went over to the prisoner’s house. This
was the third or fourth time Mrs. Ferguson had fled to his house
under such circumstances—saild she was afraid of her life—
appeared much agitated, and trembled like a leaf. The de-
ceased had stayed at witness’ house two or three nights. Fer-
guson had come after his wife once or twice, and desired wit-
ness to ask her to come to the door. 'The witness says he had
talked to him—had talked to them both—and Ferguson would
promise that he would not injure or abuse her, if she would
go home with -him—nhis wife would then go home with him,
and nothing more would be heard from them at such times.
Witness thinks the prisoner has been to his house after his
wife, three times previous to the night of the murder. He had
lived near the prisoner from the spring, or the first part of the
summer,until the time of the murder.

 Cross-examined.—Does not know that the prisoner had been
in the habit, for years, of drinking ardent spirits to excess,
but should judge from seeing him on some occasions, that he
drank ardent spirit. There was a training, or muster, at Ep-
ping on the day that Mrs. Ferguson last came to the house of
the witness for refuge from the prisoner.

John H. Strickland—sworn. Resides now in Methuen,
Mass., but lived with Mr. John T. Gordon, in Exeter, on the
Ist of last October. Mr. Gordon’s house is only a few rods
from where Ferguson resided. The witness went to the
muster at Epping with Ferguson on the 1st day of October,
and returned with him the most of the way. The witness
went to bed, and was awakened about 10 o’clock by Mr. or
Mrs. Gordon, who told him that Ferguson was in the house
in a great rage.

Witness got up and dressed himself. Upon going into the
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room, Ferguson asked him where his wife was. Witness
told him he did not know where she was, and could not tell
him. Mr. Gordon then went for the police. Ferguson then
went over the house after his wife. Soon after he put his
hand into the hair of the witness, and asked him very ear-
nestly where his wife was. The witness told the prisoner
to take his hand out—he could not tell him where his wife
was. - At this time, Mr. Gordon, an old gentleman, father of
the former witness, John 'I'. Gordon, being awakened by the
noise, came out of his sleeping-room, and told Ferguson to
clear out of the house. Ferguson said he would not—he’d
have his wife first. * Well,” said Mr. Gordon, “I’ll get my
cane, and then I'll see if you won’t go.”” While the old
gentleman was after his clothes and cane, Ferguson left the
house and went home, as witness supposed. 'T'he prisoner
did not hurt the witness when he put his hand in his hair—
he looked angry—supposed he done it to make him tell
where his wife was.

Witness knew nothing more of the difficulty until two or
three o’clock in the morning, when Mr. Gordon awakened
him, and said that Ferguson’s boy was down. at the door,
and said his mother was shot. Mr. Gordon wanted the wit-
ness to call the neighbors. He went to Messrs. Leavitt’s and
Fogg’s, and then went to Ferguson’s house. Witness found
the prisoner’s son William, standing at the side of the bed
~on which his mother was lying, holding a light—asked the
boy if his mother was shot—the boy said she was—removed
the cloth from the wound. The dececased looked up very
wishfully. Witness thought she was going to speak, but she
was unable to. Witness then spoke to her, but she did not
answer. Witness then asked Mr. Leavitt to go for the phy-
sicians. She died in about 15 minutes after. The deceased
was lying on the bed. There was no one there but witness,
Mr. Leavitt, and the boy. The boy was standing by the
bed with a light, shivering—it was cold. Witness diud not
see a gun In the room.

Cross-cxamned. Witness went to live with Mr. Gordon
on the 16th of last April. Ferguson did not live near there
then—he came to live near by Mr. Gordon’s soon after—
about the first of the summer. Witness does not know whe-
ther Ferguson used liquor to excess only from report—saw
him drink muster-day a number of times. He was more
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talkative at Epping than he was on the road up Should
think Ferguson knew what he was about. Left him at Mr.
Falls’, about 1-4 of a mile from home. Witness does not
know that they had spirit there—a brother of witness, and
one or two others went in—witness did not. They drank
before they got there—witness thinks Ferguson drank twice
—not certain—does not know that Ferguson drank when
leaving Epping. They started from Epping towards night,
got to Falls’ about 8 o’clock. Witness did not know of Fer-
cuson’s having any difficulty at Epping—saw none—saw
him at Fogg’s—went there in the morning, and started from
there at night—knows of no difficulty at Fogg’s.

In answer to questions from the counsel for the govern-
ment, witness replied—that he does not ;know the distance
from Epping to Exeter—saw Ferguson drink once or twice
on the way home—thinks it was at a shop or store.

- Samuel W. Leavitt—sworn. Resided, on the 1st of Octo-
ber last, at Exeter, within 15 or 20 rods of the prisoner’s
house. No other family in the house. It is 8 miles from
Ferguson’s home to Epping. Witness went to the muster
at Epping, in company with Ferguson, on the Ist of Octo-
ber, and returned home as far as his house with him.  Fer-
guson went on—got home betwixt 8 and 9 o’clock. After
ths witness had been to supper, Mrs. Hook, one of the
neighbors, called at his house and asked him to go over to
Ferguson’s house,’and said he was quarrelling with his wife.
The witness refused to go, as he wanted nothing to do with
the matter—Mrs. Hook came a second time—the witness re-
fused again to go—she came a third time, and again thewit-
ness told her he would not go. Afterwards witness conclu-
ded to go. He went without the knowledge of any one,
that Le might find out what the difficulty was between them.
He went out of the back door—when near Ferguson’s house,
listened—went to the door—found it fastened—said, ¢« Halloa,
Ferg.” He answered, “ Halloa, Sam, is that you?’ Wit-
ness went into the house—found Ferguson in a conside-
rable of a rage. He showed witness his child, and asked him
how he would like to have his wife serve him so—* [t was
too d—d bad.” Witness laughed at him, and told him it was
folly for him to act so and make such a fuss—that he injured
himself by it.  Ferguson then said his wife was at Mr. Gor-
don’s. Witness told him it was a pity she could not come
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. home and live in peace, and if he would promise not to abuse
his wife, he would go to Mr. Gordon’s and get her to come
home—W itness went to Mr. Gordon’s, and there heard how
Ferguson had abused Mr. Gordon’s family—Gordon had
gone for the police—did not enquire for Ferguson’s wife—
returned to Ferguson’s house and found Adams and Foss there.
Ferguson said he would not live with his wife after that
night—he would sign a divorce—and much other talk—the
same as Mr. Gordon has related. After Mrs. Ferguson came
home, witness' left the house, but stopped with Mr. Fogg
at the door, until the police came out—went away with
them—nheard Ferguson say ‘“good night,” to the police.—
Witness then went home and went to bed. Betwixt that
time and morning, witness was awakened by Strickland, who
said that Ferguson had shot his wife. Strickland asked wit-
ness to get up and go to Ferguson’s house---told Strickland
to_call Fogg. Witness then dressed himself and went with .
Strickland and Fogg to Ferguson’s house---saw the boy, Wil-
liam, holding a light by the side of the bed. Witness asked
the boy where his father was---he replied that he was gone.
Asked him where the gun was---he said itis in the closet.---
Witness took the light and went up to the bed where
Mrs. Ferguson was lying---said she was dying. She opened
her eyes and looked wishfully, as if she would speak-—-she

put her hand to her forehead---her right hand, he thinks, but
did not speak. Witness asked where the wound was---the

boy told him. Witness then took off the covering, and saw
‘the wound---it was on the belly. The deceased was lying
on her back, a little inclined to her side, covered with a quilt---
don’t know whether she had clothes on or not, as he did not
notice in particular. Witness went for Drs. Gorham and
Perry-—-when he returned Mrs. Ferguson was not living.
Don’t recollect that he saw the gun.

Cross-Eramined.. Witness has known Ferguson six or
seven vears--—-does not know that he is in the habit of getting
intoxicated-—-can’t say that he has ever seen him under the
influence of liquor---can’t say that he has seen him drink
often---have seen him drink---can’t tell how often-—-don’t
know whether Ferguson drank or not on muster day---don’t
know that he’d work a week or two, and then have a spree---
muster day was stormy---went and came with Ferguson---
started from my house with him---went to Fogg’s--went with

5 |
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a carriage, can’t say whether Ferguson drank or not, or wheth-
er I drank or not, or whether the party drank or not. I saw to
the horse---all went in one carriage---Messrs. Fogg, Robinson,
Strickland, Ferguson,and myself---trained in the same compa-
ny with him---there were tents upon the field---can’t say whe-
ther Ferguson drank at them or not, or whether I did' or not.
We were dismissed two hours before we came away---stayed
at Fogg’s in Epping,saw Ferguson a number of times. I drank
at Fogg’s before we came away, but can’t-say whether Fergu-
son did or not. We stopped once before we got to Exeter, to
get something to drink. I took care of the horse, the rest went
in. I don’t know who drank, and who did not---some one paid
the bill, don’t know how much was paid for liquor. We then
went to Col. Stevens’ store in Iixeter---stopped there to have a
drink. Ithink Ferguson drank there. Ithink all the company
drank there. Witness drank but once there---don’t know how
many were there, perhaps eight or ten--can’t say whether Fer-
guson drank more than once or not. Col. Stevens’ store was
1-2 or 3-4 of a mile out of our way—went there to have a
drink—stopped at Fogg’s after we left Col. Stevens’ store—
Fogg lives about a mile from Stevens’. Ferguson went in—I
drank—can’t say whether Ferguson drank or not—Fogg ask-
ed him to drink—don’t know whether Ferguson ever declined
drinking or not. Fogg’s house is.20 or 30 rods from Fergu-
son’s house. There wasa dispute at Epping betwixt Ferguson
and some one—it was at Fogg’s tavern. Ferguson was threat-
ening to fight with some one. [ went in—think I took him

by the arm, patted ]_1im on the shoulder, to pacify him—stop-
ped in but a few minutes, then went out—don’t know wheth-

er a man went out with me or not—left Ferguson there with
some one—don’t know who 1t was.

John Foss—sworn. Resides in Exeter—am one of the po-
lice of Exeter. On the evening of the st of October last,
about 10.0’clock, some one rapped at my door, I asked who it
was. He replied, Mr Gordon, and that he wanted me to go
to his house and take care of Ferguson. 1 told him to ecall
Mr. Adams. I then went to Mr. Norris’, got a horse and chaise
and went to Mr. Gordon’s house. Ferguson’s wife said he’d
gone home. Mr. Gordon went with us to Ferguson’s house—
he went to the door and rapped, while we stood right behind
him. Fergusonasked, who is 1t? Gordon said, it is'me. - Fer-
guson then opened the door, but as he saw us, he pressed the
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door back as I thought. However we entered the door and
went to go into the West room, but Ferguson went forward
with a light into the East room, and said, Gentlemen walk in,
and we went into the East room and sat down in a chair near
the foot of the bed. I asked what the matter was, and he re-
plied in the same manner as Mr. Gordon has already stated—
the same conversation took place as already related by Mr.
Gordon. As we were coming away [ took up a gun which
was in the corner of the room, and looked at the lock. It
was a percussion lock. I can’t say whether it had a cap on
or not.  While witness was there, Mrs. Ferguson said her
husband struck her thatevening. Ferguson replied, Mrs Fer-
guson, do you say I struck you? She answered, yes. Fergu-
son then turned round and smiled, but did not reply. His
striking her was said to be the cause of her leaving the house
that evening.

Cross-Examined. Witness has been acquainted with Fergu-
son, 10 or 15 years—never saw him in any affray, nor when he
appeared mtoxicated. He always appeared to me the same.

In reply to the counsel for the Government, the witness
said Ferguson did not appear intoxicated that night.

Nathaniel S. Adams—sworn. Resides 1n Exeter, about
one mile from+where Ferguson lived on the 1st of October
last—-is one of the police of Exeter—was called upon on that
evening by Mr Gordon, to go to his house and take care
of Ferguson. Went with Mr. Foss—can’t say anything as to
what took place at Ferguson’s house, other than what has al-
ready been stated by Messrs. Gordon and Foss. Have been
called to take care of Ferguson, as a police officer, at other
times previous to the 1st of October. 'Thinks he was called
about a year since to take care of him for abusing his wife.
Went to the house, asked about the difficulty. Ferguson said
there was no difficulty. Mrs. Ferguson said the same. He
then called in a Mrs. Clark who lived in the house, and she
said Mrs Ferguson had screamed murder a number of times.
Ferguson then started to go to bed, when witness clinched
him and they both tumbled over the supper table, and put the
lichts out. Ferguson got away from him as he was much
stouter—thinks he would have got away from 2 or 3 per-
sons. As witness could not handle prisoner—he thought he
would get out of his way as soon as possible. Mr. Nathan-
iel Pearson called upon witness about 8 months since, to take
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charge of Ferguson, found him opposite Mr. James’ store—
no difficulty between him and his wife at that time.

Cross- Evamined. Witness has known prisoner 5 or 6 years,
has seen him drink liquor and cider every day two or three
months—never saw him intoxicated—does not know of his
drinking large quantities every day—don’t know of seeing
him drink more than once a day. When witness clinched
the prisoner, his wife joined in and took his part.

John B. Ferguson—sworn. Is the son of the prisoner—
Father came home from the muster on the evening of the
Ist of October last, about 8 o’clock. . Witness went to bed,
and soon after, about 9 o’clock, he heard a noise in his moth-
er’s room, which was below stairs. When witness got up,
his father was up stairs. He told witness to go over to Mr.
Gordon’s, his mother was over there, and to tell her to come
home. Witness went over to Mr_. Gordon’s and asked his
mother to come home, but she said she was afraid to. Wit-
ness then went back to the house, his father asked him if his
mother was coming. He told him she wouldn’t come home.
His father then told him to go over again, and he sent him a
number of times, but his mother would not come home—
did not see hismother every time he went, but saw Mr. Gor-
don or some one of the family. They told me mother would
not come home until the police come. When father come
over to Mr. Gordons’, I went hoine—was at home when father
came home, and when the police came—was not i bed. Af-
ter the police went away I went to bed—was in bed some
time—heard the report of a gun, don’t know how long after
I went to bed the last time. Got up and went down stairs,
did not dress myself—brother Willlam who slept with me,
went down with me—met father going across the entry from
the room where mother was, into another room—asked father
what he had done, and he I’E:phed that he had shot mother.
Went into the room where mother was—she was lying upon
the floor near the fire-place, her head towards the fire-place---
did nothing as there was no light. Father returned and tri-
ed to light the lamp, but could not-—-he tried with matches.
Witness then put a new wick and oil into the lamp and lit it.
Thinks his mother spoke to his brother, but does not know
what she said. William asked father what he shot mother
for. He replied that she provoked him to it, but did not say
how she provoked him, Father then asked mother where
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his best clothes were, and she told him they were in the clos-
et---the closet was 1n the room where mother was. He took
the clothes and put them under his arm, I think— don’t recol-
lect whether he changed his clothes or not. Mother, asked
father to put her upon the bed, and he did so—don’t remem-
ber as father said anything to her, except to ask about his
clothes. Iather looked at the wound and witness looked at
it at the same time. It was before mother was put upon the
bed, and thinks it was before father asked for the clothes, but
not certamn.. The wound was upon the belly. Father told
me I might call the neighbors, but didn’t tell me not to go,
till after he was gone. Witness dressed as soon as he could
after his father told him he might call the neighbors. When
his father was leaving the house,he told witness he might have
the gun---went for the neighbors n a few minutes after his
father left. Thinks father said mother would not live. Wit-
‘ness went first to Mr. Hooks, but could not wake them, then
went to Mr Gordon’s—returned home, found mother living,
but she died soon after. Witness don’t recollect as father
said anything to mother as he went out. ‘I'he gun was fa-
thers—witness had used it a few days before—don’t know
- the day—Iloaded the gun when he last used it—used it to kill
squirrels and birds—thinks he brought it home loaded. 1t
was loaded with powder and shot. 'The gun had a percus-
sion lock—dont recollect whether he left a cap on or not—
thinks he left the gun in the corner of the room—sometimes
put 1t 1n the corner and sometimes in the closet. Left Wil-
lham with mother, when he went for the neighbors. Saw the
gun in the corner of the room after father went away.
Samuel Tilton—sworn. Resides at Sanbornton—is a dep-
_uty sheriff. On the 6th of last October, witness was called
upon by Mr. Thomas C. Haynes of Northfield, to arrest a
man who he said had shot his wife at Exeter. A number of
men went m pursuit of the prisoner—wwitness first saw the
prisoner at a cider house about 2 miles from Sanbornton
Bridge, and about 50 miles from Exeter., There were a num-
ber of people in the cider house—say a dozen in and about it.
Witness arrested the prisoner,and asked him if he was the man
who shot his wife at Exeter. He replied, yes. Witness then
asked the prisoner why he shot her. He replied, I don’tknow.
It is done and it can’t be helped now, andl am willing to suf-
fer for it. Witness then told the prisoner he must be searched
6
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and go with him—DProceededto search the prisoner, found no-
thing of consequence upon him—bound him and carried him to
- Sanbornton Bridge. Prisoner said he treated his wife well, but
she had not treated him well. She would leave and be gone all
night. She was more to blame than he was in the affair. On
the way to Exeter, Ferguson told witness the particulars of the
affair—He said he had been to muster, returned in the evening
and found his wife absent. In the course of the evening she
came home, and he weént to bed. Left his wife sitting by the
fire, asked her to come to bed, she refused. Prisoner went to
sleep, waked up—nhis wife was still sitting by the fire. He again
asked her to come to bed—she again refused. He then told
her she should come to bed, and his wife said she would not.
At the same instant, prisoner jumped out of bed, caught the
oun and shot her. She fell upon the floor or hearth. It was
so dark he could hardly see her—could hardly discern her per-
son. As his wife fell she said, I guess you have done it for me
now, or something to that purpose. Prisoner said he didn’t
know how he came to fire—the gun went off easy, he was sor-
ry the moment he done it, and said he would have given a
thousand worlds 1f he had not fired. He waited a short time,
lit a lamp—stopped some time thinking the wound might not
be mortal, examined the wound, thought 1t was mortal, and
asked his wife for his clothes—she told him where they were.
She then asked him to lay her on the bed, he did so. Prison-
er said he then got his clothes, but hesitated whether to go or
stay and be taken—concluded however to leave—got about 5
miles and thought he would go back and give himself up, but
concluded to go on, as he might reach Canada. Witness ask-
ed prisoner if lie was jealous of his wife. He at first said he
was, but afterwards said he was not jealous of her. Prisoner
said he first heard of his wife’s death that day he was taken,
from those who were in pursuit of him, as he was sitting be-
hind a rock.

Witness told the prisoner he had better make no acknowl-
edgment, he was under no obligations to, but he insisted on talk-
ing about the affair all the way down to Exeter.

Prisoner said the gun was loaded by his son to kill squirrels.
Witness asked him what he done with the gun, and he said
he gave 1t to his son. '

Thomas C. Haynes—sworn. Was acquainted with Fergu-
son 15 years ago—has seen him once since his marriage, prior
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“to the day of his arrest. Had heard of the murder from Mr.
Sheriff Dearborn, who requested him to be on the lookout as
prisoner might pass that way. Soon after he passed his house.
Witness did not know him at first—clothes were not such as
had been described—knew him as soon as he had passed the
house. Witness got his horse and went after prisoner. Went
for Mr. Tilton—saw prisoner a number of times on ahead—
left the carriage and next saw Ferguson getting over a wall.
Witness alarmed the folks at work in the fields. People turn-
ed out and followed Ferguson into the bushes. Witness pass-
ed him, went through the bushes, returned and found him at
the cider-house. Prisoner had taken a back track. He said
he shot-his wife, Witness and Mr. Tilton brought the pris-
oner to Exeter. Can state nothing more than what Mr. Til-
ton has just stated. Prisoner said it was so dark he could but
just discern his wife. Don’t recollect as he spake of distance
from her when he fired.

David W. Gorham---sworn. Resides at Exeter—is a Phy-
sician—was called to examine the wound of Mrs. Ferguson by
Mr. Leavitt—went with Dr. Perry. It was about 4 o’clock
in the morning—found the body of Mrs. Ferguson on the bed.
She was dead when we arrived. Were told she had been
dead 15 or 20 minutes. She was lying on her back a little
inclined to the right side,covered with bed clothes. She had
on a loose gown, and the usual underclothes. On removing
the bed clothes saw no wound. Should think the wound
was given before gown was put on. On removing the gown
the wound was to be seen. -+ A place was burnt in the under-
clothes 4 inches square. Thinks it was done with gunpow-
der, as it was blackened: No blood was to be seer on the
clothes, very little upon the body. The wound was about
2 inches in a direct line below the navel, and about an inch
in diameter, so small that we were in doubt whether it were
done with a ball or with shot, We proceeded to examine
farther, turned the body over to see if the charge had passed
through it. Upon turning it over a large quantity of blood
was discharged from the wound. There were two quarts or
more of it, so much that it passed through two beds to the
floor, and ran several feet upon the floor. The underclothes
were burnt. The petticoat was of cotton flannel---the shift
was of cotton. There were no other garments except a cali-
co gown. No further examination was then made. After--
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wards however, at the suggestion of a justice and in order
to discover whether the deceased came to her death by a shot
or ball wound, witness with Dr. Perry made a more minute
examination. The wound was enlarged, it penetrated almost
directly inwards, was'doubtless given in a standing position,
and we found the intestines literally shot in pieces. Found
“that the great artery that passes down .in front of the back
bone was wounded. The large discharge of blood doubtless
proceeded from this artery. Four shot were taken out which
had hit against the back bone. They were taken out by Dr.
Perry, who has them in court. Wheth er death would ensue
from injury to an artery, would depend upon the size of the
artery, and manner of the wound. An artery torn by gun-
shot would contract and not permit the blood to run so freely
as if cut. Death would not follow such a wound so quick as
one from some- other instrument. There are many cases on
record in proof of this.  The blood in the body and upon the
floor, was sufhicient to cause death.

Willvam Perry—sworn. Resides in Exeter—is a physician
and surgeon. Was called up 1-4 past 4 o’clock, to go with
Dr. Gorham and examine the wound of Mrs. Ferguson ; hves
about 1 mile from Ferguson’s house—requested messenger to
have Dr. Gorham in readiness. Went in company with Dr.
Gorham, and found her lying on the bed as he has already re-
lated. Her gown was open down to the pit of the stomach.
The wound was obvious when the gown was removed. 'The
under-clothes were burnt—skin was black—but very little
blood was to be seen. Witness agrees with Dr. Gorham, ex-
cept as to the position of the wound. Dr. Gorham has
placed it too low. Witness measured the distance, and found
the wound to be just 1 1-2 inch below the navel, an inch in
diameter, and very ragged. We turned the body over, and
there was a large discharge of blood—thinks from 3 pints to
2 quarts, at least. The under-clothes were burnt through.
The petticoat was of flannel, and crisped. Witness 1s satis-

. fied that the wound was the cause of her death.

Upon the second examination, at the suggestion of a jus-
tice, witness enlarged the wound—put in his hand—found the
intestines much wounded ; some pierced, others torn. Passed
the hand through, and found where the shot had struck the
spine and lodged, and found some of the shot—four of them
—has them with him. (At the suggestion of the Attorney
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General, the shot were produced and shown to the court and
jury.) These are the shot taken from the wound. Witness
concurs with Dr. Gorham in what he stated as to wounds 1n
the artery causing death.

Samuel Clark—sworn. On the 1st of last October, resided
in Exeter—resides there now—is a farmer—3 years coming
March, witness lived in the same house with Ferguson. He
moved out the following November.

Mr. Bartlett, of the counsel for the prisoner, here observed
~ that he undelstood the counsel for the government intended
to prove by this witness that difficulty existed between the
prisoner and his wife some 2 or 3 years since. He thought
such evidence inadmissible. He would submit to the Court
whether such testimony was proper.

The Attorney General thought it would appear from the
books that the government had the right to put in evi-
dence of the prisoner’s former treatment of his wife. The

treatment had been in continuendo, as would appear from the
evidence.

The Court ruled—That they could not exclude this testi-
mony. There might be a pomnt of time when the evidence
of abuse would not be relevant; but if the abuse had been
in continuendo, it would be difhicult to limit ¢hat point. The
evidence of abuse would be more or less relevant, as it was
near the transaction. If there was no abuse at a time near
the time of the crime, the evidence would have but little
weight ; but if it appeared there had been a continuation of
abuse, 1t would have weight—Ilet the witness proceed.

Witness said he moved out 2 years ago last November.
In the October before he moved, saw prisoner abuse his wife.
Witness was sitting by the door, in the first of the evening—
the door burst open, and Mrs. Ferguson fell into the room
upon the floor. Ferguson was close behind her, and his foot
or hand was raised against her—can’t say which—as she fell
upon the floor. Ferguson said, “There, d—n you.” Had
often heard noise in their room—a contmual buzzing—but
couldn’t say what the conversation was—it was not pleasant.
At another time witness heard Ferguson say to his wife, < I’ll
have your heart’s blood.” She replied, « Mr. Ferguson, you
dare not do it.”” "This was before she burst into witness’

room. Don’t know how long—-—heard nothing more that
could be understood
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In the September previous, Ferguson was noisy one evening,
and witness told him to go to bed. - Witness went to bed. In
the night was awakened by the cry of murder—witness got up,
and asked Ferguson what the * matter was—said, “Ferguson,
what are you about ?” He answered, “ You stop, Clark, and
I’ll tell you all about it.”” Witness didn’t want to hear, but
told him to go to bed, or he would complain of him. The
cry of murder was given by a sister of Ferguson’s wife.
Witness afterwards saw Ferguson walking back and forth be-
fore the door with a club or some instrument in his hand, say-
ing, “I can see her, and I'll have her. heart’s blood.” Wit-
ness understood him to mean the sister.

The counsel for the prisoner here objected to such testimo-
ny, as having no bearing ; and |

The Court ruled—That so much of the testimonv of the
last witness as related to the sister of the deceased, should be
set aside.

Ira B. Hoitt—sworn. Lives in Exeter—has lived near the
house of the prisoner, The prisoner moved into a shop just
across the door-yard of the house the witness was building.
While building house, witness was in the habit, as he passed
from his office in the evening, of looking about his premises,
to see to the safety of his lumber, and other building materi-
als. On such occasions witness often heard loud talk be-
tween Mr. and Mrs. Ferguson, but does not recollect the ex-
act langunage used by elther of them upon all occasions.—
Wltneas often listened, as he could not very well help it.
Recollects that prisoner would often speak low, but Mrs. Fer-
guson talked in her usual voice: On one occasion, recollects
hearin'g Ferguson call his wife “a d—d Portsmouth w—e,”’
and that she, in reply, said, “ A Portsmouth w—e is as good
as a Sandwich w—e.”” On one occasion, witness thinks he
saw the prisoner raise a chair and strike his wife over the
head with it. Prisoner was abusing his wife—calling her
bad names—she recriminated a very little. Witness is posi-
tive that he saw something similar to a chair pass the win-
dow, and is positive that he struck his wife or the chimney,
as he heard the crash. Ferguson was sitting down—when
talking, he jumped up, seized a chair, and struck at her, as
witness saw the chair pass the window distinctly. She begged
him to desist. Witness went to the door, but could not en-
ter. The difficulty betwixt prisoner and his wife was con-
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stant, and he was as constant in calling her bad names. One
night in December, witness was waked by the cry of murder
—the cry was so shrill as to wake up all the folks in the
house—slept in an east room. While dressing, or lighting a
lamp, the bell rang. Witness opened the door, and Mrs.
Ferguson was standing at the door 1n her night clothes, and
a child in her arms. It was a cold might. 'The light blew

- out—Ilit the light —the wife of the witness came out. Mrs.

Ferguson was wet from head to foot—hair all over her head
—her child was as wet as she was. She had stood out so
long_that their clothes had bzcome frozen. She was 1n great
tribulation—had merely her night clothes on—just as she
came from her bed. Witness made a fire, and his wife co-
vered Mrs. Ferguson with some comfortable clothing.

In a short time prisoner came in. Witness asked him what
he had been about. He made no answer. Mrs. Ferguson
said that while in bed, Ferguson turned down the bed-clothes
and poured a pail of cold water on her and her child—that
she then moved over, and he turned a second one upon them,
and he kicked her out of bed, and then kicked her out of
doors. Ferguson then made answer, “d—n you, that is just
what you deserve—you are a d—d w—e.” Ferguson said
he would have the child: His wife held on to it—witness
was unwilling he should carry the child out, as it might
freeze ; but he persisted in having the child, and his wife
gave 1t up, and he carried it away.- Sometime after, Mrs.
Ferguson went home, and witness observed that she stood
some minutes at the door before she gained admittance. A
week after, witness again heard the cry of murder—the fami-
ly was awakened—some of the neighbors were disturbed—
one woman was halloaing from the window—witness went to
the door. Mrs. Ferguson was standing at the door with her
child in her arms. She came in, and as she did so, she said,
“Now, Mr. Hoitt, I am killed,” or words to that effect. T'his
was about 2 o’clock—she was much agitated. Soon after,
Ferguson came in—wanted the child—wrenched it from his
wife, and began to abuse her; called her a w—e—turned to
witness. and said, ¢ Hoitt, I wouldn’t keep the d—d w—e n
the house, she’s all blood.” Mrs. Ferguson answered, “ you
done 1it, you injured me.” Blood was visible upon her. She
tarried 2 or 3 hours each time at the house of witness. When
she went home, her husband wouldn’t let her in at first. Wit-
ness was disturbed as many as ten times during that winter,
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by Ferguson’s conduct—so frequently, that his family seldom
went to bed without the expectation of disturbance from Fer-
cuson’s brutal treatment of his wife. In May, Ferguson was
committed to jail for ill-treatment of his wife. Witness saw
him in jail.  He was very penitent, very anxious to get out
of jail. Six or 8 weeks after getting out of jail, witness met
him one evening near his gate, very much enraged with Mr.
Pearson. Spoke of his wife—called her a bad woman ; said
that Pearson had her for his own use, and that he would be
divorced from her. Witness told Ferguson that Ae could not
get divorced from his wife, but that she might from him, be-
cause she had done nothing that could justify a divorce. Fer-
guson then said, < If I can’t get divorced, I will put herin a
way that she wont’t trouble me any Ionrrer ”  Ferguson
moved in the fall of 1839. This was after he moved—can’t
recollect the precise time.

Cross-examined. When Ferguson was in jail, his wife vi-
sited him daily. Witness asked her why she went to the jail.
Never knew that he was under the.influence of liquor posi-
tively. Have been of the opinion, from his talk, that prison-
er was under the influence of liquor—merely a matter of opi-
nion, however; can’t recollect the time of his committal.

(The Attorney-General here remarked to the Court, that
he was prepared to go into the general character of the de-
ceased. He was thus prepared, because the prisoner had per-
sisted 1n charging his wife with the difficulties between them,
and he wished to prove her perfectly pacific in her character,
in order to disprove this charge of the prisoner. He would
submit it to the Court for decisionw) _

The Court observed, that they were not aware of any rule
that would permit the govérnment to put in her general cha-
racter, as disconnected from the rest of the evidence. It bad
not appeared, thus far, that the deceased was of a quarrel-
some disposition.

John B. Ferguson called again by the Court and ques-
tioned. “ Was your father dressed when you came down
stairs, after you heard the report of the gun?’ A. Thinks
he had his pantaloons on.

The government here closed the evidence on the part of
the prosecution.

~ Mr. Bartlett then observed to the Court, that the defendant
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on his ﬁart, would offer no evidence for the consideration of
the jury. Adjourned.

Wednesday, 3 o’clock, P. M.

The jury was called, and all answered to their names.

Mr. Bartlett, on, the part of the defence, addressed the jury
as follows : ' |

May 1t please your Honors :
Gentlemen of the Jury :

The situation in which I am placed is not new to me. Si-
milar duties I have not unfrequently been called to perform.
The ordinary avocations of our profession become familiar by
repetition, and we may come to them with diminished anxie-
ty and concern. But it is far otherwise on occasions like the
present. Ivery renewed contemplation of the solemn duties
in which we are now engaged, overwhelms my mind with
the weight, the seemingly insupportable weight, of their aw-
ful responsibility. Slightly as any labors of mine may be
connected with the result of this investigation, I cannot re-
move from my mind the impression, that my efforts may have
some connexion, perhaps, for weal or woe, with the destiny
of a fellow-mortal, here and hereafter. L cannot get rid of
the feeling—the conviction, that, while deliberating to take,
‘or not, the life of a fellow-being—that life, which"is the im-
mediate gift of God, we are assuming to do what is not grant-
ed to human power—what 1s not—cannot be—sanctioned of
Heaven.

In what perils must erring mortals be involved in * using
“the attribute of divine power, without the infallibility which
can properly direct 1t ! -

You have been selected, Gentlemen of the Jury, by the
prisoner, to pass upon the charge now made against him, not
because he could have believed that you had lived beyond the
influence of the popular excitement that has prevailed against
him. He knows too well what exaggerated statements of his
conduct have been made, to suppose, for a moment, that they
have not reached the remotest residence in our borders. He
has chosen you, In the confidence that you will endeavor to
prevent any impressions heretofore received, from having an
improper influence upon your judgment here. The circums-
stances With which he is surrounded, render it, if not impos-

7
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sible, extremely improbable, that he can be impartially heard.
Our abhorrence of the horrid crime for which he 1s on trial,
creates a feeling of prejudice against the accused. The law,
it is true, says he shall be * presumed innocent until he is
proved guilty ;”—Dbut the law says what is practically untrue
—impossible. '

The place of confinement from which he came to this
house ;—the crimmal’s bar in which he stands, is associated
with guilt ; and we cannot now turn our eyes upon him and
say we are uninfluenced by such associations. The immense
throng who have followed in the street, and now crowd this
house, are anxious to look, not upon a man they presume in-
nocent, but upon “the murderer.” A homicide, under any
circumstances, committed by a person standing in the rela-
tion of the prisoner to the deceased, cannot have failed toim-
press upon every mind deep feelings of prejudice against the
accused. I have no fear that you will give way to such feel-
ings, when you become conscious of their existence.—lt is
their unseen, unperceived power, that is to be dreaded. Even
the forms of arraignment and trial, which the counsel for the
government has noticed as the securities placed around the
prisoner for his protection, may have an indirect operation to
strengthen impressions of his guilt. 'The exparte finding of
a Grand Jury adds something of an official character to the
vague charges of public rumor, and the technical forms of
the indictment give all the aggravated epithets of criminal
purpose to the facts set forth.

The counsel for the government has said, that under our
forms of trial, ““ it is impossible that the innocent shall ever
suffer.”’

‘““ Impossible that the innocent shall ever suffer!” While
these words are uttered, I would to Heaven that T could for-
get the horrible scene tha.t has been so recently exhibited 1n
a neighboring county ;—the public execution,—mno ; by 1its
true name, the official murder, of a poor insane boy, as lrre-
sponsibie for his acts as the sleeping infant in the cradle.

‘I'he dangers from those errors which can never be retriev-
ed,—the increasing doubts of the right of human tribunals
to take life ,—the strong conviction in the community of the
| mempedzency of capital punishment,—in a word, the progress
of civilization and christianity, are fast hastening on that re-
form in criminal jurisprudence, which the chrlstlan dispensa-
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tion demands,—a reform which will blot from the statute-
book the bloody code of more barbarous ages.

By an act of the legislature of this State of the 13th of
January, 1837, a most important change was made in the
law upon this subject.

A large proportion of the legislature were opposed to the
infliction of capital pnuishment in any cases ;—some doubting
the right, and others questioning the expediency of such pu-
nishment ; and a bill was introduced to substitute imprison-
ment for death. The difference of opinion among the mem-
bers of the legislature was compromised by the passing the
act referred to.

I ask your attention to the provisions of that act, and the
views which I shall present in relation to its construction.

The first section provides ¢ That all murder hereafter
committed by poison, starving, torture, or other deliberate and
premeditated killing, or which shall be committed in the per-
petration or attempt to perpetrate arson, rape, robbery, or bur-
glary, may be murder of the first degree; and all other mur-
der shall be of the second degree. Every jury who shall find
any person guilty of murder, hereafter committed, shall also
find, by their verdict, whether it 1s of the first or second de-
gree. If any person shall plead guilty to an indictment for
murder hereafter committed, the justices of the court having
cognizance of the indictment, shall determine the degree.”

T'he second section provides that persons convicted of mur-
der in the first degree shall suffer death ; and that persons
convicted of murder in the second degree,shall be punished by
solitary imprisonment, not exceeding three years, and by con-
finement to hard labor for life.

T'he third section provides the same punishment for trea-
son, as for murder in the second degree.

The fourth section enacts, that where a person is convict-
ed of a crime, the punishment for which is solitary imprison-
ment and confinement to hard labor for life, that in rela-
tion to contracts, matrimony, estate, &c., the person shall be
deemed to be civilly dead, and his estate shall be adminis-
tered upon, &ec.

The fifth section enacts, that in cases of sentence of death,
the same shall be executed in the walls or enclosed yard of
the prison, and that certain persons, by the act designated,
shall alone be allowed to be present.
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The sixth section repeals all former laws inconsistent with
these provisions. | _

Under this statute this prisoner is now to be tried. The
usual points in controversy, in trials of this character, are not
now in dispute. That a homicide has happened, and that the
death was caused by the prisoner, is not a question. The °
particular circumstances attending that most unfortunate
event will be considered in connexion with our remarks upon
the degree of the offence committed. |

Our first position 1s, that under whatever circumstances the
death may have been caused, even if ‘within the precise defi-
nition of murder n the first degree, it 1s competent for the
jury to find him guilty only of murder in the second degree,
if, upon any considerations, they so deem it expedient. The
legislature were divided in opmion on the question of the
rght and of the expediency of capital punisbinent, and they
seem purposely so to have varied the language m relation to
murder m the first and second degree, as to leave to every
jury who should have to pass upon the charge, to determine
the questicn of capital punishment or imprisonment for life,
by leaving to the jury to find all murder in the second de-
gree, if they should deem it expedient.

The language 1s, murder of a particular description may he

of the first degree; all other murder suaLL be of the second
degree. It 1s true, that the word may, 1n our statutes, some-
times is read shall, but 1t can hardly be supposed that the le-
gislature used the words may and shall in their immediate
connexion and contrast in the first section of this act, with-
out intending to give to each its technical and appropriate
meaning.

It may perhaps be said, that while a certain definition is
given to murder of the first degree, and that all other mur-
‘der shall be of the second degree, if that so defined is not
found of the first degree, it cannot be found to be murder at
all,—as not coming within the terms, ¢“all other murder.”
In answer to this, we contend that the whole section 1s to be
read together, and that the jury are to determine the degree,
and that all other murder is <“ all other” than that which they
find of the first degree.

I am aware, that from the question which the court have
permitted to be put to the jurors in making up your panel,
we may infer that they hold a different construction of this
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section of the statute ; but with the most profound respect for
the opinion of the court, the deep conviction I feel, that the
intention of the legislature was such as I have suggested, and
that the language of the law fairly admits of such iriterpre-
tation, in a case of this awful import to him for whom I ap-
pear, I am not at liberty to forbear to urge the considerations
which seem to me appropriate upon this view of the law.

If, then, the circumstances of this case were such that the
offence could be found within the definition of murder in the
first degree, I contend, that under the oath you have taken,
you are at liberty to find the accused guilty of murder in the
second degree, provided, that on the question of »g#ht, or ex-
pediency, you deem it better to substitute solitary Imprison-
ment and hard labor for life, for the punishment of death.

With the endeavor to lead your minds to the conclusion to
which mine has long since arrived upon this subject, I will
briefly suggest some considerations why 1mprisonment and
not death should be inflicted as a purishment for the highest
crimes known to our law.—For evety other oflence but mur-
der in the first degree, it has already, by our law, been sub-
stituted, and for that offence, =zs I contend, you are left to de-

termine the punishment. ‘

I make no apology for repeating suggestions which are not
new, and which befor¢ have been urged by me on other oc-

casions than those of professional duty.

Judges as you are of the law and the fact, and called upon
to take the life of the prisoner, it is your right,—it is your
duty, to inguire, whence comes that power. If you believe
yOU POSSCSS it, if still it be doubtful, or if the exercise of it
be of more than doubtful eapediency, such doubts should de-
ter you from assuming it.

if you doubt your right to take life, I demand of you to
stay your hand.

If, possessing the abstract rght, you doubt the expediency
of entailing upon the community the irremediable evils of a
public execution, then let me demand of you to pause, be-
fore you decree it, |

But we are asked, Is not this power over human life given
in so many words, in the statute book? Yes; and so once
was the same punishment inflicted for robbery, arson, burgla-
ry, and witcheraft too ;—but whence does the legislature de-
rive the power of so enacting? We may be answered, they
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have the authority of all ancient time, and of almost every
government. So has the rack, the wheel, and other engines
of torture. Our immediate ancestors retained upon their list
of offences punishable with death more than gwo hundred
crimes, till the efforts of Sir Samuel Romily and other philan-
thropists recently reduced that'bloody catalogue. With such a
list of capital offences, with the aid of the engines of torture
to make or extort proof, we need not be surprised to find
that seventy-two thousand persons perished on the scaffold 1n
England, during the reign of one prince alone, Henry the
eighth. Light from Heaven bhas dispelled such darkness from
our system of legiclation and jurisprudence. 'The number
of offences now punishable with death, by the laws of the
United States, is only nine, and by the laws of this State,
this is the only crime in which the jury are at liberty to take
human life. _ _

But where does the legislature find its authority even for
giving that liberty? In case of murder, it is urged, that the au-
thority is from Deity ; that it is the express command of God ;
that the command is found in the ‘text, ¢ whosoever sheddeth
man’s blOOd, bY man shall his blood be shed.” 'The ecclesias-
tics of the early ages, who soughi for and found in the scrip-
tures pretences for the exercise of temporal arbitrary power,
found like plausible justifications to shield their own heads
from its penalties; and the benefit of clergy, as it was called,
or in other words the impunity of the ecclesnstics in the com-
mission Of crimes, was derived from the text, “Touch not mjne
anointed, and do my prophets no harm.” H

It has by many of the learned been contended, that the
text so often cited in relation to capital punishment is aot the
true reading of the original; butif it were, is a christian com-
munity to be governed by the ordinances of the Jewish The-
ocracy ? Then must we take the whole law of retaliation “an
eye for an eye and a tooth for a tooth,” Then may we renew
the shocking scenes of the seventeenth century, under the
command, ‘“thou shalt not suffer a witch to live.”” Then
must we abolish the whole code of christian virtues and chris-
tian morals.

Is the language referred to a command or a mere prediction ?
Dr. Franklin says, “I suspect the attachment to death as a pun-
ishment for murder, in minds otherwise enliglitened upon the
subject of capital punishment, arises from a false interpretation
of a passage in the old testament, and that is, “whoso shed-
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deth man’s blood, by man shall his blood be shed.”” 'This has
been supposed to imply, that blood could only be expiated by
blood ; but I am disposed to believe with a late commentator
upon this text of scripture, that it is rather a prediction than
a law. The language of it is simply, that such is the folly
and depravity of man, that murder in every age shall beget
murder. Laws therefore, (says this great philosopher) which
inflict death for murder are as mischievous as those which tol-
erate revenge.”’

‘““ Whoso breaketh a hedge, a serpent shall bite him,”’—
“Whoso removeth stones shall be hurt thereby,” would equal-
ly well justify being construed into commands. The com-
mentator, referred to by Dr. Franklin, was the Rev. William
Turner, who says of that passage; “'T'o me I confess it ap-
pears to contain nothing more than a declaration of what will
generally happen, and in this view to stand exactly upon the
same ground with such passages as the following, ¢ He that
leadeth into captivity shall go into captivity.” “He that ta-
keth upsthe sword shall fall by the sword.” The form of ex-
pression 1s precisely the same 1n both texts. Why then may
they not be interpreted in the same manner and considered
not as commands but as denunciations? And if so, the mag-
istrate will no more be bound by the text in Genesis to punish
murder with death, than he will by the text in Revelation to
sell every Guinea Captain to our West India planters.

Whatever reading, however, is given to the text so often
cited, 1t cannot be distorted into an authority for our process
of 'punishment with death. It was only “at the hand of ev-
ery man’s brother,” that such vengeance was predicted.  No,
the Liaw demgned for universal application in all ages; the
law proclaimed by Jehovah himself in the thunders of Sinai;
the law unrepealed by the christian dispensation, 1s, ¢ thou
shalt not kill.” |

~Are we to be told, that the legislature have enacted that
murder shall be punished with death, and that there you must
stop your inquiries? Do not our courts judge of the con-
stitutionality of laws and decide them void? 'To youin crim-
inal trials is reserved the same power, and if our constitution
had provided that death in no case should be inflicted as a
punishment, would you be bound to execute the statute ?—
Whatever may be said of the union of church and state, I
hesitate not to declare, that the principles of the christian reli-
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gion are the foundation upon which our government rests, and
that no republican government can exist, that does not recog-
nize them. But for the sanctions of religion, what 1dle mock-
ery would be the ceremony and forms and oaths even of this
solemn tribunal ? Religion imposes upon us obligations above
the power of human law, and for the violation of which ne
human law can give us dispensation.

Again it is urged, that government acquires the right of n-
flicting the punishment of death by the compact into which
individuals enter, when they form the social state. 'When in-
dividuals become members of civilized society, they do sur-
render a portion of their individual rights, and the society ‘ac-
quires the aggregate of all the rights, thus surrendered by the
individual members, and no more. Has then the individual
this right over his own life ? either to exercise or surrender?
In other words, may he commit suicide ? If he may not take
his own life, when weary of it, with his own hand, may he then
depute another to do it ? May he agree that five, ten,an hun-
dred others shall unite in the act ? Unless suicide can be justi-
fied, these questions admit of but one answer.. I do not de-
ny the right of the individual or society to take life. I admit
only in the single case of self-defence, fo preserve life. If my |
own or my assailant’s life must be taken, I have the right to
choose the preservation of my own, And so when the exis-
tence of society is endangered, but not for punishment. . Can
this theory of self-defence ever justify society in taking the
life of a prisoner, who is completely in their power and who
~ can be easily restrained from violence or from any act to en-

danger its existence or its peace?

[ present these considerations with the view to ask you,
whether you have without any doubt, the right which you are
called upon to exercise ; for I hold, that if you have doubts
on this point, those doubts, in the discretion the legislature
have given, should deter vou from taking life. If the techni-
cal right were clearly shown, another consideration presents
itself, as to the expediency of its exercise.

The expediency of the punishment of death is attempted
to be justified upon the ground that the enormity of certain
offences requires a punishment the most terrible in form, to
deter persons from the commission of them. Now if the
class of the community upon whom the punishment of death
is intended to operate are but little influenced by its terrors;
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if the infliction of it has a direct tendency to demoralize and
degrade the public sentiment ; if it 1s subject to other insuffer-
able objections, which apply to no other mode, then its expedi-
ency cannot be sustained.

It is in the first place peculiarly unﬁtted to the object inten-
ded.

«“Willit,” (says an eloquent writer,) “willit arrest the hand
of the mimmte wretch, who at a single biow 1s about to grat-
ify the strongest passion of his soul in the destruction of his
deadly enemy? Waill it turn aside the purpose of the secret
assassin ?  Ambition, which usually inspires the crime of trea-
son soars above the fear of death. Avarice, which urges the
secret assassin, creeps below 1t.  Passion, which perpe-
trates the open murder, is heedless of its menaces. Threats of
death will never deter quch men. They conront i1t in the very
commission of the crime.” 'The uncertainty of the punish-
ment reduces the chance ef the risk to less than that, which
is voluntarily incurred in many pursuits of life. Soldiers
march gaily into battle, with a certainty that some of them
must fall. If the fear of death could deter from the commis-
sion of crime, then we should not see in the history of the
plague in London, the details of the rush of thieves into the

places of thick infection, to plunder even the apparel from
the dying victims of the disease ; or accounts of similar

scenes in our own cities during the prevalence of the yellow
fever in ninety eight.

In the testimony laid before the British Parliament upon
this point, a solicitor of twenty year’s practice in the criminal
courts stated ““ that in the course of his practice he found the
punishment of death had no terrors upon a common thief, n-
deed it is much more the subject of ridicule among them,
than of serious reflection.”

“T'he certain approach of immediate death does not seem to
operate on them, for after the warrant has come down, I have
seen them treat it with levity.” He‘observed, ‘1 once saw a
man, for whom I had been concerned, the day before his ex-
ecution, and on oflfering him condolence and expressing my
concern for his situation, he geplied with an air of indifference,
“ players at bowls must expect rubbers,” and this man I heard
say ““that it was only a few minutes—a kick and a struggle,
and all was over.” 'The fate of one set of culprits, iIn some
instances, had no effect even on those, who were next to he

w
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reported for execution ; they play at ball and pass their Jokes
as if nothing was the matter. So far from bemg arrested in
their wicked courses by the distant possibility of the infliction
of capital pumishment, says the witness, they are not even in-
timidated by its certainty. The ordinary of New Gate, the
individual of all men, of the best means of observation, belng
asked on the same examination, what was the effect of the
sentence of death upon the prisoners, answered, ‘it seems
scarcely to have any effect at all upon them. 'The generality
of people under the sentence. of death are thinking and doing
rather anything than preparing for their latter end.”

It may perhaps be thought, 1if it fail to produce any effect
upon the mind of the convict, it still may have a salutary in-
fluence upon others, by the public spectacle.

Far otherwise—In some instances public sympathy may be
excited. 'Then the culprit becomes a hero or a saint. He 1s
the object of public attention, admiration and pity. Charity
loads him with her bounties and religion vouchsafes her bles-
sings, and as in the case of the mail robber, Hall, he marches
to the gallows with all the honors of a triumphal procession.

In other instances the ferocious passions are excited and
other scenes are exhibited. The failure of any good influ-
" ence from such a spectacle was illustrated at a public execu-
tion at Lancaster in Pennsylvania in 1822. An immense
multitude attended the execution of a convict for murder. A
paper of that city remarked, “ It haslong been a controverted
point, whether public executions do not operate on the vicious
part of community more as incitements to, than as examples
deterring from the crime. One would believe, that the spec-
tacle of a public execution produces less reformation than
criminal propensity.” At the execution referred to, twenty
eight persons were committed to the jail on the night following
for offences, such as assault and battery, larceny, and even
murder. The pick-pockets generally escaped, or ( says the
editor) the jail would have overflowed. “The murderer who
was afterwards convicted, was committed to the same jail and
had the same irons put on him which had been laid off by the
person executed, scarcely long enough to get cold.”

At a recent execution in England for the crime of picking
a pocket, (and there stealing to the amount of one shilling
from the person was pumshed capitally) fifteen new offences
were committed under the gallows at the moment the con-
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vict was struggling in death. Another instance not less stri-
king was related at a public meeting at South Hampton, Eng-
land. An Irishman guilty of issuing forged Bank notes was
execuled, and his body delivered to his family. While the
widow was lamenting over the corpse, a young man came to
her to purchase some forged notes. As soon asshe knew his
business, forgetting at once her grief and the cause of it, she
raised up the dead body of her husband, and pulled from un-
der it a parcel of the very notes, for the circulation of which
he had forfeited his life. At that moment an alarm was given
of the approach of the police, and not knowing where else to
conceal the notes, she thrust them into the mouth of the
corpse, and there the officers found them.

Does not the most rational philosophy teach us to expect
evll from the very principle as well as practice of this mode of
punishment ? ..

We say to the citizen, thou shalt not kill and attempt to
enforce the law, by perpetrating the same act under judicial
forms.

We denounce housebreaking and arson, and what would
be the effect of sanctioning, by law, the breaking, or burning
the dwelling of the offender? It would be to familiarize the
mind with the act. It would be to cherish' the savage feel-
ing of retaliation. It would be to feed the morbid passions,
which are thus ripened into acts of atrocity. It would be to
inspire- that spirit of barbarism, which was not long since ex-
hibited 1n the interior of one of the largest states of the Un-
ion. A poor wretch was condemned to the gallows for mur-
der. The multitude assembled in tens of thousands. 'I'he
‘victim was brought out—all eyes in the living mass, that sur-
rounded the gibbet, were fixed on his countenfince and they
waited with stronw desire for the signal fixed for launhhmtr
him mto eternity. There was a delay—they grew impatient -
it was prolonged and they were outrageous. Cries, like those
which precede the tardy rising of the curtain at a theatre,
were heard. Impatient for the delight they expected of see-
ing a fellow creature die, they raised a ferocious cry; but
when 1t was at last announced, that a reprieve had left them
no hope of wﬂ;nessmg his agonies, their fury knew no bounds,
and the poor maniac, for it was discovered that he was insane,

was with difficulty snatched by the officers of justice from
the violence of their rage.”
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Pardon me for again alluding, in this connexion, to that
awfully tragic scene which has been acted within our own
borders. I can never obliterate its impression from my mind.
A poor lunatic boy has been publicly executed to gratify the
savage passions excited by the promised spectacle of a death
upon the gallows. Yes; and the death of two other inno-
cent persons was caused by the maddened fury of the multi-
tude exhibited in the horrid transaction.: Let the tripple mur-
der of Prescott, of Mrs. Chase, and of her infant, stand as the
last, the final admonition aﬂamst capital pumshment in New
Hampshire. .

The hability of such a provision of law to abuse 1S not the
least of the objections to it.

How have tyrants'obtained the heads of those who resist-
ed arbitrary power? How have revolutionary usurpers de-
luged whole countries in .blood ? Not by claiming to take
life withiout law—not by enacting new laws for the occasion,
but by bringing all oflensive persons within the constructipe
operation of some law inflicting capital punishment.

'T'he learned statesman-and philanthropist, the late Mr.
Livingston, has published an essay upon the penal code, for
which his memory shall be cherished long after all his dis-
tinguished political honors shall have been forgotten.

In that essay, of which these remarks are a very imperfect
abstract, he observes, ¢ History presents us the magic glass, on
which, by looking at past we may discern Juture events. Itis
folly not to read,—it is perversity not to follow its lessons.
If the hemlock had not been brewed for felons in Athens,
the fatal cup would not have been drained by Socrates. If
the people had not been familiarized to scenes of judicial
homicide, neither France or Lngland would have been dis-
araced by the useless murder of Louis or of Charles. If the
punishment of death had not been sanctioned by the ordinary
laws of thoqe kingdoms, the guillotine would not have deluged
the one with the blood of patriotism, science, innocence, or
the axe in the other, madea Sidney and a Russel the victims
to party and to tyranny. Ivery nation has weptover the graves
of pﬁtl‘lots heroes martyrs, sacrificed to its own fury Every
age has had its annals of blood. '] 'hey may be traced to the
emstence of laws authorizing the taking of human life.

Another objection to this punishment, and an admonition
to caution 1n inflicting it, is, that it takes away the possibili-



49

ty of correcting the errors of human tribunals, produced by
mistaken testimony, false appearances, or perjured witnesses.
Let not this danger be lightly esteemed by those who have
adverted to the records of human fallibility, even amid all the
guards of legal forms. One of the sources of this danger 1s
where the afflictive dispensation of God is visited upon the
mind of the unfortunate, and the melancholy effects of nsa-
nity are mistaken for the fruits of depravity. The mysteries
of the human mind are known only to the Omniscient.

The history of criminal jurisprudence is black with records
which show ““the danger, the impiety even, of using this attri-
bute of Divine Power, without the mjalhbz[@ty that can alone
properly direct at.”

The objection, however, in my mind stronger tban most
others, and one upon which I cannot well express all that 1
feel, is in the attempt to make death a punishment, and to
connect with it infamy and horror, and all the superstitious
dread of ignorance and 1rreligion.

And what is death? Nature teaches us that it 1s the ces-
sation or suspension of our physical powers and faculties.
Our christian faith assures us that it is the transit from this
state of probation to a more spiritual and permanent exist-
ence. What is the infliction of it, then, as a punmshment ?

Ifit be the mere pain of its sufferings, that 1s ordained to us
all,—and perhaps in a much severer degree than is endured by
him who dies by the hand of the public executioner. Let
me ask any individual, who believes in the christian scrip-
tures, iIf he would give his voice for the execution, as a pu-
nmishment, of one whom he believed to be pardoned of Hea-
ven, and that he would pass from the gallows to a state of
perpetual beatitude ?  Would he be party to his death, 1n the
belief that the termination of his existence here was the 1n-
troduction to one of never-ending misery hereafter? Would
he thus rebuke the delay of divine justice >—Then, indeed,
do we assume ““fo be as Gods!” |

The effect of this system is to associate death with 'infamy
and horror, to surround the grave with gloom from the first
impressions of childhood to the last period of consciousness.
The mfluence of this, for evil, upon the character of indivi-
duals and upon the community, in all its extent, cannot be
described.

When the associations connected with death by the inflic-

9
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tion of it as punishment, shall have ceased,—when our con-
duct and our customs shall not sav in language louder than
our christian professions, that we look upon the grave only as
a place of gloom and dark despair,—when our conduct and
our customs shall better conform toa brighter faith, and drive
from the portals of eternity the ¢ Gorgons and chimeras
dire,” with which they have been surrounded,—then may the
mind elevate itself from the earth and chasten its contem-
plations with scenes beyond the hour of “life’s feverish
dream !”’ |

The improvement in the condition of society from the abo-
lition of the punishment of death i1s not theoretical. The
experiment, whenever made, has been attended with signal
success.

The empress Elizabeth, of Russia, soon after she came to
the throne, abolished the punishment of death in all her ex-
tensive dominions. Her reign lasted twenty years, and Bec-
caria speaks with enthusiasm of the consequences it had pro-
duced.

Three years after Ehzabeth had ceased toreign in the north
of KEurope, her great experiment was lenewed in the south.
Leopold became Grand Duke of Tuscany, and one of his first
acts was a declaration, rigidly adhered to durng his reign,
that no oftence should be punished with death. The result
was, 1n his own words, that “ his system had considerably
diminished the smaller ecrimes, and rendered those of an
atrocious nature very rare.” During the twenty-one years of
his relgn only five murders were committed in Tuscany,
while in Rome, where the pumshment of death was inflicted
with great pomp and parade, swely murders were committed
in the short period of three months in the city and vicinity.

And it is remarkable, says Dr. Iranklin, that the manners,
principles, and relizion of tne inhabitants of Rome and of
Tuscany were exat,tly the same.

The abolition of the punishment of death alone could
have produced this difference in the moral character of two
nations.

Called upon, then as I contend you are, by the recent sta-
ute of the leglslature, to determine whether you will, or not,
give your voice for capital punishment, are not the con51de-

rations which have been suﬂ'gested deserving your serious
attention ?
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If my views may have differed ever so widely from yours
on the subject thus far considered, m relation to ournext po-
sition, I hope the evidence may have brought us to the same
result ;—that the circumstances of this case do not permit
you to find the prisoner guilty of murder in the first degree.

While the government contend that the prisoner is guilty
of murder in the first degree, my purpose shall be, by an ex-
amination of the facts, to show, that if the crime be above
the grade of manslaughter, it is not above that of murder in
the second degree.

Manslaughter has been defined to you, and by that you
perceive, that thongh unattended with malice, still the killing
may be unlawful. If the prisoner in this case intended to
commit an assault upon the deceased, and not supposing the
oun to have been loaded, it was accidentally discharged and
caused her death, he would be guilty of manslaughter.

The distinction between murder of the first and second
degree is now, for the first time, to be passed upon by you,
under our recent statute.

To be of the first degree, it must be murder by poison,
starving, torture, or other deliberate and premeditated killing,
or which shall be committed in the perpetation, or attempt
to perpetrate, arson, rape, robbery, or burglary.

This 1s not pretended to be murder by poison, starving, or
torture,—or in the perpetration, or attempt to perpetrate, ar-
son, rape, robbery, or burglary.

It can, then, only be contended for as coming within the
description of ‘‘other deliberate and premeditated killing.”

These terms, as here used, do not mean the technical ma-
lice aforethought, malice prepense, *“ wilful and malicious mur-
der” of the common law ;—all the meaning of those terms
must attach to murder m the second degree. The statute,
then, means more by this description of the crime.

The sense in which we are to understand the terms delibe-
rate and premeditated, is to be obtained, in the first place, from
their connexion in this section of the statute. It 1s the kill-
ing classed with poison, starving, torture, with the addition, or
other,—that is, other like deliberate and premeditated killing.

In the next place, from the definition of the terms used, as
given by the best anthorities.

Deliberate, as defined by the great American lexicographer,
Webster, is, ¢ 1st, Weighing facts and arguments with a view
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to a choice or decision ;—carefully considering the possible
consequences of a step ;—circumspect ;—slow in determin-
ing: 2d, formed with deliberation ;—well-advised or consi-
dered —not sudden or rash: 3d, slow.”

Deliberate, as defined by Walker,—¢ Circumspect ; wary ;
slow.”’

Premeditated, as defined by Webster,.—* Previously consi-
dered or meditated, previously contrived, designed, or in-
tended.” |

Premeditated—Dby Walker— T'o contrive, or form before-
hand ; to conceive beforehand.”

In accordance with the sense of these terms, as derived
from their connexion with the offences previously described
in the same section, and as given by lexicographers, 1s also
that understood in their common use and acceptation. "The
“weighing of facts and arguments with a view to a decision ;"
“ Well-advised or considered ;’—* circumspect ;”’'— wary,”
—contrived beforehand.” 'The legislature are not to be
presumed to have used words without a purpose. 'T'hey have
not said deliberate or premeditated, but have required proof
of a “previously contrived” purpose deliberately,—circum-
spectly ,—warily executed,—and not proof merely of a wilful
killing with malice aforethought, which 1s necessary to con-
stitute the crime of murder in the second degree.

I have dwelt upon this point, that, 1t possible, you may go
 to a consideration and application of the evidence with a dis-
tinct and definite idea of what the law has required.

In adverting to the evidence, I rejoice that [ have no need
to tax your patience or to try your feelings by a recapitulation
of it. 'The clearness with which the facts have been stated,
and the unremitted attention with which you have listened to
the details, has rendered that task, painful as it would be both
to you and to me, unnecessary.

In trials of this description, I have usually found the frailty
of human nature,—the influence of feeling or passion exhi-
biting 1tself, in a marked propensity of witnesses to give a
coloring to the facts and circumstances of aggravation against
the accused. But [ rejoice to say that this examination, in
this respect,is eminently distinguished from any one in which
I have heretofore been concerned. 'The witnesses for the go-
vernment, almost without exception, have manifested an in-
telligence; candor, and fairness, deserving all commendation.

i
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I bestow this praise the more cordially, from having seen, in
other cases, how diflicult it has proved for men of the most
honest intentions, to stand unmoved—uninfluenced by. the
clamor around them. From the commencement of the his-
tory of the painful scenes of that wretched night, as narrated
so distinctly by Mr. Gordon, and alike fairly, and still more
minutely detailed by Mr. Tilton from the confessions of the
prisoner, there is no contradiction or material variance. 'T'he
facts, beyond all controversy, show that the death of Mrs.
Ferguson was ‘caused by the hand of her husband, the pri-
soner at the bar. Whether the circumstances preceding and
connected with that homicide, constitute the crime of mur-
der in the first degree, murder in the second degree, or man-
slaughter, 1s the question.

Gentlemen, you will not for a moment so mistake me, as to
suppose, that I stand here for the prisoner, to contend for his
innocence. No; nor to vindicate his reckless, brutal con-
duct. No; I hope before he shall be called to his final ac-
count, his reflections upon the horrors of his past life may not
be unattended with the salutary inflictions of conscience.

The principal ground upon which the government require
you to find the prisoner guilty of murder in the first degree,
is the proof of kis conduct and language toward his wife in
former years, and the expression used on the evening of her
death. '

The testimony concerning his former manner of life comes
from Mr. Adams, Mr. Clark and Mr. Hoitt. They show that
both his language and his conduct were often that of a savage,
but they show too, that she was no anwilling combatant 1n
the war of words, and that even in personal contests, she dis-
dained all foreign interference. M:. Adams hasinformed you
with what promptness, in the midst of one of their domestic
scenes, she rallied to rescue her husband from his arrest and
to toss him over the tea table into the street. Mr. Clark
speaks of a personal quarrel between them more than three
years ago ; of hissaying ‘he would have her heart’s blood ;”
so also of his threats at another time in the same language to
her sister. But can you be asked to connect those matters
with the act of the night of the first of October, as proof of
a purpose then matured and then declared to take her life ?
It proves enough of brutal conduct and brutal language, but
not a purpose of murder. If such a purpose were then form-

10
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ed, why was it three years delayed ? Were there no opportu-
nities in which it could have been executed, and secretly too ?
If it may not be connected with the death, as a premeditated
design, then formed and afterward executed, then those facts
can have no legitimate bearing on this question.

Mr. Hoitt has given a more extended detail of their man-
ner of life at a later period, disgusting enough in truth, but
has it anything in it of a design to murder, by which to sup-
pPly a previous contriwvance—carefully determined purpose of
death to the act of the night of October first. For if this be not
its effect, it cannot, must not aflect your decision of the great
question. However much you may deprecate his conduct and
language ; however much you might desire to see the appro-
priate punishment inflicted for those offences; they are not
now on trial ; they are not now to influence this result, un-
less you believe, by his words and acts he then determined to
murder his wife, and that in pursuance of this deliberate design,
he afterward took her life.

Did the wife herself believe he had any such purpose 7—
surely not. In the most angry of those controversies, she
always insisted in going back to his house and in the night
time too. When the police had arrested him, she persisted in
begging for his release. ’

Did the magistrate, Mr. Hoitt, then believe, that the accu-
sed had any purpose or design to kill his wife, or that there
was any danger of such an act? Surely he did not, or, with
the State’s commission in his pocket, he would not have so
palpably neglected his duty as to have left him at large.

When we come to the evening of the fatal act, we find
that the prisoner said 1n the discussion of the conduct of his
wife, that he would not live with her. At the moment of
saylng that, do you believe hebad any reference to or thought
of a design to take her life? 1f not, it bears not at all upon
the present issue.

It is true, that his wife on that night expressed some un-
willingness to return t6 his house. And might she not well
have done so ? not from the fear of his executing any premed-
itated, any deliberate purpose of murder, but from the fear of
his want of deliberation—for fear of his thoughtless rashness,
for fear of his uncontrolled passions maddened to insanity by
Intoxication.

I put to several witnesses the question, whether the prison-
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er was in the intemperate use of ardent spirits—I did it not
with the thought that crime could be excused by drunken-
ness. The fact, if 1t were so, that he was under the influ-
ence of liquor might account for rashness, which would rebut
all presumption of deiiberation. And although 1 was some-
what surprised, that so few knew what so many best acquaint-
ed with him have long believed and often stated, still in the
testimony of that single day’s movements, we have enough—
more than enough proof of the extent to which he came home
that night from the Epping muster, steeped in rom.

We do not rest with saying, that the government have fail-
ed to show, that this was a deliberate, premeditated killing,
- but do contend, that all the circumstances as proved, show
the reverse of that position to be true; that the whole was
the sudden, unthought-of act of the moment.

Had Ite harbored the settled purpose to kill for years—had
no occasion occurred on which he could have done it and
without giving an alarm, or calling witnesses? If he mtend-
ed to kill, would he have retired to bed and slept for hours
preparatory to the act? Why, if such was his purpose, did
he not complete the act? When he left, his wife was living
and could talk. D:id he mean to leave her to testify against
him? He told his son what he had done. He sent him to
call the neighbors. |

In these acts, we see not the conduct of the man who has
perpetrated deliberate murder, but the unfortunate penitent
over the act of thoughtless rashness.

Again take the confessions of the prisoner as related by
Mzr. 'Tilton, every word of which proves to be literally true,
so far as the facts were in the knowledge of other witnesses.
They are far from the story of one who had committed a
‘“previously contrived”’—¢“well considered” purpose of mur-
der. The deliberate murderer would not have confessed at
all, when cautioned, as he very properly was by the witness,
or he would have devised some 1ngenious fiction 1n extenua-
tion of the act. Not so with him. He related the circum-
stances previous to his retiring, as other witnesses have stated
them. What transpired after the lad, his son, came into the
apartment is confirmed by him. It is the evidence of the gov-
ernment, and as such we may ask you to heed it.

He says he retired about ten o’clock and slept ; the time he
judged of only by what passed after the event, which it seems
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took place about three o’clock in the morning. When he
awoke, his wife was sitting by the fire. He requested her to
come to bed; she refused. 'T'his surely was no motive suffi-
cient for the violence he exhibited. But was his mind in a
state to consider—to deliberate ? after the revels and excesses
of that muster day as described by the witnesses, who accom-
panied him from Epping ? Half waking, in the confusion of
his bramns, he sprang from the bed, seized the gun and as he
says, unconscious of what he did, he was only sensible of the
act by the effect of the horrid deed. - Instead then of con-
sumimating the awful tragedy by putting it beyond human
possibility for her to bear witness against him, he, at her re-
quest, placed her upon the bed, and when his son, aroused by
the report of the musket, came 1n, he informed him what he
had done, and sent him for the neighbors. Yes, so without
design, without previousintent, was that act done, that in the
expressive language of the prisoner, ¢ at the instant, if ‘he had
possessed thousands of worlds, he would have given them all,
if it had not happened.”

The gun was not placed in its position in the corner of the
room by him. It had not been loaded by him, nor does it
appear that he even knew that it was loaded. His son had
loaded 1t for shooting squirrels and had left it in that condi-
tion. Are not these facts conclusive that this was not deliber-
ate, premeditated killing ?

Satisfied as 1 hope you are that the prisoner cannot be found
guilty of murder in the first degree; the only other question,
which will be presented is, whether it 1s murder in the second
degree, or manslaughter.

If the prisoner, not knowing that the gun was loaded, or
knowing it to be loaded, seized it for the mere purpose of
terrifying, with no design to discharge it, and it was accident-
ally fired, the ofience would be but manslaughter. Are acci-
dents by fire arms so rare, that in every case of death by
them, you must find a wilful killing, with malice afore-
thought 2 This fowling piece had the percussion-lock. Those
of you who have used them, know the extra hazard of their
being discharged without the intention of the holder. If the
cock be drawn back by the thumb and be let go off, without
extreme caution in placing it in its hold upon the rollers, or
if it catch against your clothes or any other matter, moving
the gun, it is certain to discharge itself. But it is my purpose
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merely to suggest this point, without dwelling upon it. It
would be but a poor reward for the long and most patient at-
tention which you have given'me, to detain you with further
remarks.

Gentlemen, I have endeavored to discharge the duty, which
was assigned to me by the court, and I here leave the prison-
er in your hands. 'The court will uistruct you that all reas-
onable doubts are to be removed from your minds, before you
can convict.

We are all fast hastening to a common destiny, but wheth-
er our lives shall be lornger or shorter, I hope your verdict in
this case will be such, as not to embitter the remainder of our
days, or the close of them, with the reflection, that we have
dealt too harshly with an erring fellow mortal.

Mr. Gove, the attorney general, then rose and addressed the
jury as follows:

May it please your Honors,
and you, Gentlemen of the Jury :

It 1s with no ordinary feelings, that I rise to address you
upon the present occasion. 'T'he duties of a prosecuting of-
ficer, even i their mildest form, are any thing but pleasant or
agreeable—Dbut upon an occasion like this, when the life of
an amiable and worthy member of society has been destroyed,
and when the life of ‘the prisoner may be exacted, as a penalty
for his transgression, those duties become painful in the ex-
treme. And when I contemplate the great responsibility,
which devolves upon me in attempting to discharge my duties
to the government, as well as to the prisoner, I cannot but
feel most sensibly my inability to do so, in any degree com-
mensurate with the 1mportance of the occasion. You too,
Gentlemen, have a duty to perform painful and unwelcome—
a duty not of your own choice or seeking, but one imposed
upon you by the laws of your country, and one, in the per-
formance of which you have no alternative.

Whatever may be your opinious of the policy or justice of
the law, you have only to administer it in its true spirit re-
gardless of the consequences which may result to the unfor-
tunate prisoner at the bar—ably and powerfully have your
sympathies been invoked in behalf of the prisoner by his
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distinguished counsel. TUpon the sympathies of all, he cer-
tainly has strong claims, whatever may be his crimes, and no
one can yield them to him more freely and cheerfully, than
he, whose duty it is to conduct this prosecution against
him. The frailties which have fallen to his portion beyond
the ordinary lot of humanity, and which have brought him
into his present awful and perilous situation, render him the
object of universal pity and compassion. But he knew the
provisions of the law, when he committed the horrid deed, and
thereby voluntarily subjected himself to the hazard of incur-
ring its penalties. He, therefore, and not the jury, is respon-
sible for the consequence of its due execution. Besides, Gen-
tlemen, you have an oath in Heaven, the obligation cf which
you are not at liberty to disregard. You have called your
God to witness, ‘“that you will well and truly try, and a true
deliverance inake béetween the State of New Hampshire and
the prisoner, whom you have in charge according to the Law
and the evidence given you.” 'The law, here mentioned, 1s
the law of the land as it ¢s and not as you might wish it to be,
and no juror without committing deliberate perjury, can take
upon himself this obligation, feeling, that he has conscientious
seruples, which would lead him to the consideration of other
matters adverse to the law, and which would prevent him
from rendering a verdict in accordance with its true intent
and meaning. I make these remarks, not from an apprehen-
sion, that any juror is unmindful of his dnty, or in any de-
oree inclined to evade it, but merely to explain the reasons for
asking the court, when you were empannelled, to propound to
each of you an nterrogatory upon this sunject.

I regret, that the honorable counsel for the prisoner has
deemed it proper to bring into the discussion of this case,much,
which seems to me to be entirely foreign from the subject un-
der consideration, and the discussion of which, at this time,
can have little or no practical good effect.  Although it is
not my intention to reply to the whole of the very able and
ingenious argument of that gentlemen, yet since he has been
pleased to anticipate an argument, which he supposed I might
make 1n favor of the right of government to take life, as &
penalty for crimes, I feel bound to notice it.

With his usval ability, he has made for me an argunment,
which I might be proud to use upon an appropriate occasion,
and with a master hand he has again demolished it. His ar-
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gument upon this subject if made before a legislative body
with a view of inducing them to alter, amend or repeal our
statutes authorizing capital punishment, would be worthy of
the distinguished scource from which it eminates, but when
addressed to a jury sworn to administer the Law, as it s, and
not as they might wish it to be, loses mnch of its force
and power. He begins by supposing I would say, thatwhen
we entered 1nto the social compact, we gave up certain of
our natural rights to the government, as a consideration for
the protection and security which it affords us, and that one
of these rights thus surrendered is that of taking life as a pun-
ishment for certain infractions of the laws—and he then pro-
ceeds to show, that as we could not surrender a right, which
we never possessed, and as we never possessed the right to
take away our own lives, that 18, ‘‘to commit suicide,” we
could not surrender that right to the government, and there-
fore the government, being the creature of the people and pos-
sessing no powers, but those given or surrendered to it by the
people, does not possess the right to take life in any case.

But in my humble opinion, this argument of the gentleman,
it 1t prove anything, proves too much. J¥Ve have not the right
to Incarcerate ourselves in the state prison for life or for any
length of time, nor to inflict upon ourselves any other corpo-
ral punishmerit, therefore we cannot surrender such a right to
the government ; and this argument is quite as good against
the right of the government to inflict the very punishment,
which the gentlemen contends for, a confinement in the state
prison for life, as against the right to take life.

And if I should adopt the other argument, which the gentle-
man supposes I would,and contend,that the government derives
this right from the principle of self-defence, I donot think his
argument fully meets the point. He admits that all have the
right to take life, when it becomes necessary for self-defence.
If the people possess this right, then they can surrender it to
the government. [f a person attack me with a dangerous
weapon and strike off one of my members, as an arm, [ may
to prevent his striking off my head, kill him. This right is
- possessed by all men. This right then can be given to the
government, which is but the people in their representative or
collective capacity. Then, when the government finds a per-
son, who has made an assault upon the community and cut off
and destroyed one of its members, and has thereby shown a
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mind hostile to the safety and security of society, well may it,
in defence of the lives and security of the people, take the
life of the offender. This is buta rule adopted by the people
oollectively to do what each individual had a right to doin his
oW1 case.

But he contends that even an individual has no right to
take life when he can secure his own safety without, and sup-
poses it is in the power of government, in all cases, by con-
fining the offender in the state-prison for life, to secure all its
members from any further danger from his assaults. But the
existence of this power jn the government is first to be shown.
The only way m which government can exercise such a pow-
er, if at all, 1s by close and solitary confinement. For if the
prisoner 1s confined like ordinary prisoners in the state-prison
with the privilege of healthful exercise and labor in the open
air, what shall prevent him, if he take a notion so to do, from
striking down his fellow or his keeper with the very axe or
hammer which is put into his hand to work with? And if
20 or 30 are confined together for life, (and this is the high-
est punishment which the government can inflict,) and they
agree to escape, and-taking their tools in their hands, they
make proclamation of their intentions, and that they wish to
injure no one,but as they have no conscientious seruples about
taking life, they shall do so if opposed ; how shall they be
prevented from executimg their designs ?

You cannot present a gun, a sword, or a spear totheir
breasts and threaten to kill them if they persist. They would
taunt you with your principles, and askyou by what right you -
assumed to take their lives merely for attempting to regain
their liberty, when you admitted you had no right to take 1t
for the highest crime which man can commit? They would
tell you it cannot be done under the plea of necessity in selt-
defence, for they do not wish to injure you, if you will just
stand aside. ¢ We,” say they, ¢ have ro conscientious scru-
ples against taking life; we, therefore, do nothing in viola-
tion of our principles; and shall you, who claim to be the
- virtuous and christian portion of the community, more pure,
more virtuous, and more holy than we,—you, who ought, to
set before us good examples of being guided by your princi-
ples—shall you so far degrade yourselves below felons as to
take our lives in direct and open violation of your avowed
~principles "’ Let this appeal be answered, and then tell me
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how these prisoners can be kept in their confinement, or be
prevented from taking the lives of their fellows or their keep-
ers. They are now undergoing the highest degree of punish-
ment which the government has a right to inflict, and if they
take a thousand lives, they can sufter no more. But will you
say “ Shut them up in solitary.” —And can a man be kept in
perpetual solitary imprisonment without impairing his health
and shortening his life? Common sense says No. But hanging is
only shortening life—we cannot tell how much, perhaps not
an hour, or a minute, and close, solitary imprisonment Is quite
as certain to do the same thing, although by a little more
protracted and cruel process. ‘T'he principle, therefore, is the
same, and is just as much against right in the one case as in
the other.

The gentleman supposed T would quote a certain passage
from scripture to prove that the right to take life existed by
divine authority. But in this he was mistaken. 1 do not
take it upon me to establish that right. The right has been
exercised by the legislature in the passage of a law not in-
consistent with the constitution of the United States, or of
this state, and you have taken upon yourselves a solemn oath
to render a true verdict according to the provisions of that
law. By the constitution, you have no power to repeal,alter,
or amend the law, whatever may be your views of its policy
or justice. When you were called to be sworn, you severally
voluntarily declared that you had no conscientious scruples
which would prevent your rendering a verdict in accordance
with the provisions of that law, if the facts warranted it.—
Upon this condition you were sworn. Any argument, there-
fore, addressed to you by me, tending to dissvade you from
disregarding the oath you have taken, would be either an ad-
mission of your right to do so, or betray a doubt of your in-
tegrity and honesty.

Neither do T intend to discuss the policy of capital pu-
nishment. With the policy as with the right of taking life,
you have nothing to doin-the trial of this case. It is enough
that the law provides for taking it under a certain state of the
facts, and that you have declared yourselves free to find the
facts, and have taken upon yourselves the solemn obligations
of an oath to return a yerdict according to that law and the
evidence given you, without regard to the consequences of

such a verdict to the prisoner. I cannot, therefore, concur
11
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with the prisoner’s counsel in the propriety of arguing to you
a point with which you, as jurors, have nothing to do. Were
you sitting as legislators, these would be proper subjects for
your consideration. Equally foreign from your present in-
quiries, also, 1s the moral tendency of such a law, and the
propriety of making death, which is the final destiny of all,
a punishment for transgression. The gentleman says this is
confounding the evil with the good, and tends to associate
death with infamy, which is contrary to our early associa-
tions, and to the principles of our christian faith. Buat is this
so >—Does not the scripture teach us that death is ¢ the wa-
ges of sin,” and that as by the sin of one man death came
into the world, so death has passed upon all men, because all
have sinned ?

But there is one point in which [ am happy to avow my
concurrence in the sentiments advanced by that distinguished
counsellor. T agree with him in condemning, in the strongest
terms, all public executions. I am fully convinced of their
demoralizing effects upon the multitude who assemble to
witness them. 'The imagination pamts the scene infinitely
more horrid and appalling than it ‘really appears to the be-
‘holder, and their frequent occurrence renders the mind fa-
miliar with them, until, at length, the horror of the scene
subsides with its novelty, and we look upon them with all
their parade, and circumstance, and pomp, and show, and
bustle, rather as an exhibition intended to amuse, than as the
awful visitation of retributive justice. DBut to the honor of
New Hampshire, this‘obnoxious feature in her laws has been
wiped from her statute-book. But it is with pain I find my-
self here compelled to part company with my learned friend.
I cannot go with him in attributing to public exccutions all
the evil effects which he thinks they produce. The 28 felo-
nies which he tells us were  committed under the gallows”™
at one public execution in an :terior town in Pennsylvania, I
cannot consider as the effect of the execution,but only as a con-
sequence. The public execution, by collecting together a vast
assemblage of people, presented an occasion where the thief,
the robber, and the assassin from the cities might gratify, with
greater chances of escape, their wicked propensities, nstead
of creating such propensities 1t the minds of those who, be-
fore, were untainted with criminal "desires. Any other as-
semblage, equally large and dense, might have afforded the
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same results. 'The importance of executing the law, while
it is recognized as such, cannot but be appreciated by you all.
The object of punishment is not to avenge the crime com-
mitted, but rather to prevent its recurrence, It is the cer-
tainty more than the severity of punishment, which prevents
crime, and there is no maxim in jurisprudence, the truth of
which is more universally acknowleaged, than that crime
abounds in proportion to the chancesof escape. If the laws,
therefore, are doubtful and uncertain m their execution, it not
only affords another chance of escape, but people lose' their
confidence 1n the security which they promise, and are dri-
ven to the necessity of seizing the sword and administering
justice, each according to his own peculiar notions of right
and wrong. And this 1s what we have heard of in other
parts of our country denominated “ Lynch law,” the preva-
lence of which, in this State, I need not say, would be most
deeply deplored by every patriot and christian. May God
avert the awful calamity from this, our happy land !

The prisoner 1s charged with commitung the highest crime
known to the laws of this State. He acknowledges he com-
mitted the awful deed, and the evidence shows it to have
been committed under circumstances of ageravation and cold-
blooded cruelty and barbariiy, to which the annals of crimi-
nal jurisprudence in this State afford no parallel. This admis-
sion has relieved you, as well as myself, from much of the la-
bor usually incident upon trials of this nature. The inqui-
ries, whether a homicide has been committed, and, if so, whe-
ther it was committed by the prisoner, usually require the
greatest labor, and present the greatest difficulties in the 1n-
vestigation, as they often depend upon circumstantial evi-
dence, frequently remote, and more or less uncertain 1in its
character.  But in this case these important points are admit-
ted ; and I do not understand the counsel to ask you to exo-
nerate the prisoner from the penalty incurred by his acts.
The only questions which remain, therefore, for you to deter-
mine, seem to be, 1st, whether the evidence brings the act
within that description of offences denominated in the statute
“murder in the first degree,” and, 2d, whether the jury may,
in their discretion, return a verdict of ¢ murder in the second
degree,” although the evidence should show the act clearly of
that character which the statute declares may be “ murder of
the first degree.” Although the second brauch of the inqui-
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ry seems more properly to come within the province of the
court, than of the jury, to decide, yet, as it 1s contended that
you are both the judges of the law and the fact in criminal
trials, I will attempt, in as concise a manner as possible, to
give you my views of the construction of the statute upon
this point. :

I cannot admit the doctrine, 10 its fullest extent, for which
the gentleman contends, ¢ that the jury are the judges both of
the law and the fact.” 'lhey may judge of the application
of the law to the facts. but the court must decide what the
law is. Yet, if it were so, you would receive, with all due
deference, the instructions of the court upon that point, and
would pause long before you would undertake to overrule an
opinion founded upon long experience, great skill and learn-
ing, combined with sound judgment and practical good sense.
The decision of the jury upon the construction of a statute
or its constitutionality, has never, in any country, to my
knowledge, been recognized as a final settlement of that
point.

The statute is in these words. ¢ That all murder hereaf-
ter committed by poison, starving, torture, or other deliberate
‘and premeditated kilhng, or which shall be committed in the
perpetration or dttemyt to perpetrate arson, rape, robbery, or
burglary, may be murder of the first degree, and all other
murder shall be of the second degree. Every jury who shall
find any person guilty of murder, hereafter committed, shall
also find, by their verdict, whether it is of the first or second
degree.”’

The word ¢“may,” here, according to my understanding, is
as imperative as though the word ““shall” were used, and
that it was sointended and understood by the framers of the
statute | have not a shadow of doubt. The 8th article of the
constitution of New Hampshire is in these words, to wit :

““All penalties ought to be proportioned to the nature of the
offence. No wise legislature will affix the same punishment
to the crimes of theft, forgery, and the like, which they do to
those of murder and treason; where the same undistingnish-
ing severity is exerted against a!l offences, the people are led
to forget the real distinction in the crimes themselves, and to
commit the most flagrant with as little eompunction as they
do the lightest offences.” '

No one can suppose that the legislature, with this consti.
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tution in their hands, and which they were sworn to support,
would undertake to violate its principles, so plainly and dis-
tinctly set forth, as they are in this section. What, then, did
they undertake to do?  Why, to act in accordance with the
spirit of this section; and being solemnly impressed with a
belief that even murder might be committed with different
degrees of aggravation, and under circumstances which show
a greater or less degree of depravity of heart in the offender,
they undertook to carry out more fully than they had done
by former statutes, * the real distinction in the crimes them-
selves,” and to affix a punishment * proportioned to the na-
ture of the offence,” and not according to the peculiar no-

tions of the jurors who try the case, upon the expediency or
the right of the government to take life.

But the construction which the prisoner’s counsel gives to
this statute, destroys entirely this benevolent and humane ob-
ject which the legislature intended to accomplish, by making
a distinction between the most mild and the most aggravated
characters of the oftence, and affixing a lower or a higher
degree of punishment, ¢ proportioned to the nature of the of-
fence.””—Nay, more, the gentleman would have you believe
that the legislature not onlv intended to “ exert the same un-
distinguishing severity against all offences,” but that they had
abolished all legal distinctions, and left 1t to each particular
jury to determine the offence and 1ts punishment, according
to their own peculiar notions at the time, whereby the mild-
est offence might, at one time, be visited with the severest
penalty, and, at another time, the most aggravated of-
fence might be visited by another jury with the lightest
punishment.  Suppose two persons were engaged in com-
miiting the same murder,—each has a right to a jury em-
pannelled especially for his trial. And suppose, Mr. Fore-
man, that the prisoner at the bar had had an accomplice in
the deed, for which he is now on trial ; and suppose that
accomplice was to be tried immediately by the jury on the
other side of the house ; and suppose your sympathies or
conscientious scruples should induce you to find the prisoner
guilty of murder in_the second degree, whereby his sentence
would be only imprisonment, while the other jury, upon the
same evidence, should be influenced by no such motives, and
should find the accomplice guilty of murder in the first de-

gree, whereby his life would pay the forfeit ;—think you that
12
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the people would not see, with feelings of the deepest indig-
nation, the injustice and unconstitutionality of a law which
could thus destroy all proportions between ‘¢ the nature of the
offence’ and the punishment ? _

I cannot but believe, therefore, that the legislature mtend-
ed to make a cerTaiy and well-defined distinction between
the different degrees of the crime, and to make this distine-
tion to depend upon the evidence, rather than upon the pe-
culiar notions of the jury ; and that, if the evidence shows
the crime to come within the first class, the jury must return
that fact by their verdict, regardless of the consequences of
that verdict upon the prisoner.

The next inquiry, then, is, does the evidence in this case
bring the act within the first degree of murder?

That the act was not committed “ by poison, starving, tor-
ture,” “or in the perpetration or attempt to perpetrate arson,
rape, robnery, or burglary,” I admit. Was it, then, the
““other deliberate and premeditated killing”’ contemplated by
the statute? And here I think you will not resort to the
dictionary to find the definition of the words ‘“deliberate and
premeditated.” Our legislators probably did not invoke the
aid of any lexicographer when they framed the statute. ‘I'hey
are generally not “ dictionary men,” but are, like our jurors,
men of good judgment and common sense, and use words
according to their general acceptation, and not m their more
refined and technical sense. 'What, then, is the meaning of
the word ¢ deliberate,” in this sense? Why, it i1s used in
contradistinction to “rash,”’ hasty,” ¢ inconsiderate.”” A de-
liberate act is one done designedly, and for a fixed and defi-
nite purpose. So with the word “premeditated.” " This
does not necessarily imply a long-continued contemplation of
the act for months, or weeks, or days. It is enough that it
was designed before it was done ; that the act should have
been done in accordance with a design before conceived. It
1S not necessary, therefore, in order to bring the act within
this description of the offence, that he should have prepared
the gun for this purpose any number of days anterior to the
committing the deed, nor that he should have loaded it for
that especial purpose, and concealed it in a convenient place
—or that he should have invented any ingenious pretext for
decoying his victim into any obscure or safe place for him to
execute his diabolical purpose. It is enough that he should
have designed to take the life of the deceased, and that, in
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accordance with that design, he should have gotten up from
his bed for that purpose—that he should have gone across the
room to where the gun stood—that he should have sought for
and found it—that he should have cocked it and approached
~ 50 near to the deceased as to avoid the possibility of missing
his aim by reason of the darkness, which, he says, was so
great in the room at the time, that he could but just distin-
guish her form. These, together with the circumstance that
the gun could not, by his own confessions, have been visible,
but must have been found by the aid of memory and reflec-
tion—all, all go to prove that the deed was deliberate and
premeditated.” And this definition of the words will be sup-
ported substantially by the lexicographers justreferred to.

If he had sprang from his bed mn the heat of passion, oc-
casioned by some sudden provocation, and had, 1n the fury of
his mind, seized a chair, because he happered, in the dark,
first to stumble upon it, and had struck his victim to the floor
in an instant, the case might have been otherwise. DBut here
was evidently a deliberate choice of the weapon, sought for
and found in the dark—prepared and cocked, and the dis-
tance so nicely calculated as to make the accomplishment of
his purpose sure, beyond the hazard of a doubt ; and what but
the most “deliberate and premeditated design to take life,
could have agecomplished all this? But do you still doubt
whether the deed was ‘“ deliberate and premeditated 7 Re-
view the whole history of that ill-fated family, so far back as
it 1s given to you by the witnesses upon the stand. Go with
‘me to that distracted dwelling 3 years ago, when the screech-
es of ¢« murder,” “ murder’ from that tongue which is now si-
lenced forever, were events of almost nightly occurrence, and
of nightly expectation by the neighbors—when the deep and
deathlike slumbers of midnight were broken by female cries
and screeches of distress, which drove sleep aftrighted {rom
the neighborhood, and struck terror and dismay into the
stoutest hearts—accompany me down to the summer and fall
of 1839, when these scenes were going on multiplying and
increasing in every enormity and characteristic which could
prove them the work of a devil. Behold her, who is now
cold and lifeless in her grave, kicked out of doors at mid-
night, in her night-clothes,with an infant in her arms, drench-
ed in cold-water, 1n a severe winter night in December, ma-
king her escape to a neighbor’s house, begging for protection
for herself and infant child from the worse than brutal hand
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of a husband and a father—with their clothes frozen and
their bodies scarcely less cold than is hers now in the grave.
See him bursting into the house with all the fury of a mad-
man—~heaping upon his unoftending wife worse than savage
abuse, accompanied ‘with epithets the most vulgar and ob-
scene—tearing from her arms the affrichted and freezing In-
fant, and carrying it off like the tiger to his den—behold him
breaking a chair over her devoted head, when maternal aflec-
tion, forgetting all danger to herself, drew her instinctively to
the care and protection of her child.

But above all, go with me to the place of the last tragical
scene, see the prisoner returning from the genéral training at 8
o’clock 1n the evening—driving his wife from the house at 9—
first sending one of his little children, and then going him-
self after her at 10, breaking into the neighbor’s house, and in
a violent, menacing and threatening manner demanding that
his wife should be turned out to share his tender mercies—
smiting his fists, and pouring out imprecations and threats
against the whole household, swearing he would have her, “let
what would be the consequences’”’—laying violent hands up-
on Dea. Gordon and young Strickland,to compel the surrender
of her who had fled in fear for her life to some secret hiding
place—see him with the spirit of a demon pursuing his prey,
and only relinquishing the pursuit, when the near. approach of
the police jeopardized his own safety—follow him again to his
own house, see his craven spirit bending down 1n fear before the
power of the police,and promising if his wife will return, to
abuse herno more for the night,but swearing he would live with
her no longer--see her brought back ““like a lamb to the slaught-
er” full of fear and trepidation—hear him denying the charges
of former abuse to her, and demanding the exhibition of her
scars and wounds to prove facts as notorious as his own exis-
tence—Hear her askad three times whether she will consent
to stay that night with him, under the most solemn assurance
on his part, of good treatment, and hear her finally answering
in a half-audible and subdued voice, that betrayed the fulness
of her heart, and her prophetic foreboding of danger, ‘“ Pl try
to.”” See with what hypocritical milduess and good nature,
he lights the police to the door and bids them good night—
see him retiring to his bed, and ordering her to do likewise—
the lamb to he down with the tiger—see his fiendish spirit
yielding to the mfluence of sleep, giving promise of peace and
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safety for the remainder of the night—Stay ! he wakes—sleep
flies affrichted—he orders her again to bed in the same angry
tone as before—her dreams of security have fled—the blood
rushes coldly to her heart—he springs from his lair—searches
for, and finds the gun in the dark—approaches her cautiously
to be sure of his mark—cocks the gun—adjusts the percus-
sion cap—pulls the fatal trigger and in an instant the wife of
his bosom, the companion of his youth, the mother of his
children is Weltering in her blood upon the floor—their two’
little boys, the eldest about 10 years, sleeping in the chamber
above, are awakened by the report of the gun, and hastening
down with their clothes in their hands, meet their father com-
ing out of the room—in the awful apprehension of what had
happened, they ask, *“ Father, whats the matter?’ I have shot
your mother” was the cool and deliberate reply, which fell like
a death knell upon the ears of the afirighted children hardly
yet awakened from their innocent slumbers—they run 1nto
the room, but O God! what a sight !!! “

He returns, lichts a lamp, examines her wound, pronoun-
ces 1t mortal, and goes to collect his clothes, but soon returns
and asks her where they are—she tells him—he collects
-and packs them up—she tells him he has killed her, and asks
him to lay her upon the bed before he leaves her—he does so
—but with a spirit unchanged and unsubdued, he speaks not
—and yet he now says he would have given athousand worlds a
moment afterwards that the deed had not been done. Do you
believe him > Then why did he not speak to her one word
of consolation and kindness? Why, while enough of life
yet rewnained to hear him, O! why did he not bend over that
fainting and dying form, and, in -the language of penitence
and sorrow, say, “It was arash and hasty deed—I repent me
that L did it. O! say, but with your dying breath, that Iam
forgiven, and thus mingle, if it be but a particle of comfort,
in my cup of affliction, which is now filled to overflowing.”
O, why, when he was about to leave that house forever, why
did he not impress a kiss upon that cold and quivering
lip, and whisper a kind farewell to her whom he had thus
rashly and cruelly hurried into eternity?  Or why, when he
was about to leave his little children bereft of father and mo-
ther, did he not bid even them a farewell, and give to them a
father’s blessing ?  Does this look like repentance and sorrow
for an unpremeditated act of rashness and passion ?
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Follow him still farther—see him coolly and deliberately
making preparations to ‘depart—starting off, and then telling
his httle son he might “now call the newhbors —see him halt-
ing upon the thre,shold to make a present to his child of the
worthless, and now horrid instrument, with which he commit-
ted the awful deed—see him without an apparent emotion,
sever every tie which could bind a husband and a father to
hfe—see him leave his dying wife, with only a young child
in the house; holding a dim Idmp, and gazing 1n ecstasies
of grief and fear upon hisdying mother, while the other child,
scarcely ten years of age, was running from house to house
amid such a scene, and at the dead hour of night, when the
stoutest hearts qualled to-call the neighbors to witness the aw-
ful tragedy, which had just been E'lldCtE(]_ Behold all this,
Gentlemen of the Jury,and then say, is this “murder of the
SECOND degree?”

That sacred social institution, ordained by Heaven to be
productive of the oreatest happiness to mankind, has been ruth-
lessly violated, and by Awm, who had mest 'solemuly promised
upon the altar, before God and man, to observe it, to cherish
it, to guard and protect it till death—a woman—that being
‘upon whom God has impressed a form and gualities of mind
almost angelic—she, of whom it is said in holy writ, that she
will forsake father and mother, sister and brother. and cleave
unto her husband—she, whose aftfections have been beautiful-
ly compared to the vine, which winds and entwines its soft
tendrils around the sturdy oak, which supports it, ("]aspin{r and
binding together its shattered branches, when riven by the
bolt of Heaven.—A woman has been mrn from life and hur-
ried into an untimely grave by the very hand which God or-
dained to be her defender, her support, her guide and protec-
tor—and is this “murder in the SECOND deuree”’

The object of his early love—the partner of his youth—
the wife of his bosom and the mother of his children—she,
who yielded her heart before the altar with all the ardor and'
sincerity of a woman’s love—she, who resigned herself into
his arms with all the assurance of a woman’s confidence—she,
who with the untiring assiduity and never-dying affection of
a wife, sought for and procured his release from prison, when
incarcerated for worse than savage cruelty inflicted upon her
person—she has been cut off from earth, from friends and from
her infant children, and flung into etermty without a moment
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for preparation, and by that arm upon which she leaned for
protection, for support and for comfort— and 1s this murder
of the SECOND degreez”

When you shall go hence, and mingle with your neighbors,
and they shall ask you—When you shall return to your own
happy homes,and she, in whom is centred all that makes home
dear to you, shall meet you at the gate with a woman’s wel-
come, and shall ask you “if this be murder in the SECOND
degree,” what do yon call “ murder of the FIRST degree "
in the name of Heaven, Gentlemen, I besecech you, be pre-
pared to give such an answer as 'will satisly your own con-
sciences, and that 1s all which can be required of you.

But allow me, Gentlemen, once more, to repeat my fullest
confidence in your wisdom and integrity—that you will do
what seems to you right 1n the premises, and with this, I shall
bé content. The late hour of the evening adimmonishes me,
that I have already trespassed too long upon your time and
your patieticc— 1he government thirsts not for the blood of the
prisoner, but only asks at your hands, such a verdict as shall
be a terror to the vicious, and thus secure to the people such
protection as they have a right to expect from the due adminis-
tration of the laws, I now leave the prisoner in your hands;
and that God in his infinite wisdom may direct you to that
result, which your consciences will approve, when the excite-
ment of these scenes shall have passed away, and the feelings
which they have produced shall have subsided, is the sincere
prayer of him, whose feeble health and still more feeble ef-
forts have been exerted (he fears in vain,) to aid you in the
discharge of your arduous unwelcome dities.

CHIEF Justice Parxer charged the jury as follows.

- The case, he remarked, is one of the highest importance

that can engage the attention of a court of justice. It isim-
portant to the prisoner, inasmuch as the indictment contains
an accusation of a character that may aflect his life, 'The
charge 1s a general one of murder, and it is upon that charge
the jury are now to pass. 'This crime by the law of England
and that of civilized communities generally, is punished with
death; and from the earliest settlement of this state, until re-
cently, the punishment prescribed has been the same. Until
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within a short period, but one class of murder has been known
to our laws. and upon conviction of that, the peualty was death.
Within a few years the legislature has made some change in
the law upon this subject. The statute, which has been read,
divides the crimne of murder into two classes—murder of the
first degree, punishable with death—and murder 1o the second
degree, punishable by imprisonment in the State’s prison for
life, with solitary confinement not exceeding three years—and
it has devolved upon the jury who try an indictment for mur-
der, (if they convict) the duty of determining whether the
crime commitied 1s murder of the first, or second degree.

Such is the law of this state, as it is distinetly set forth in
the statute book. We sit here acting under that law, and must
be guided by its provisions.

The inhabitants residing within the limits of this state have
made a compact for the maintenance of government among
them. 'Their right so to do is one recognized by the princi-
ples of civilized nations. df government could not be insti-
tuted—if there was no rule by which communities might be
formed, and laws framed,the inhabitants of the earth must be
in a state of anarchy and violence. The ouly right which
would be admitted would be the right of the strongest, and
instead of pursning the arts of peace—instead of the promo-
tion and extension of the christian religion—the strong would
oppress, and spoil, and murder the weak, without restraint.—
There would be no security for property, and no encourage-
ment to attempt its acqusition.

The Christian religion also recognizes a right of government,
and power to make laws, and it enjoins obedience to those
laws, as one of the duties of the citizen. It is no part of the
commands of that religion, that governments, when formed,
shall not make any law which may affect the life of an indi-
vidual. There is no injunction in its testament, that individ-
uals ought to obey those laws wliich they think right, and dis-
regard or refuse to execute such as they think wrong. Nor is
there any such principle known to the code of any civilized
community. No one will contend for any such general rule.
Such a doctrine would introduce a seminal principle subver-
sive of all government. It is inconsistent with the very idea
of government, for there is no government where every one
may do according to his pleasure. ‘

With the sanction of the Christian religion, then, for the
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formation of a government, the people of this state have made
a compact, and in accordance with the principles of civil liberty
they have adopted a constitution, as their highest municipal law,
except in certain matters provided for by the constitution of the
United States, and which do not affect this case. The con-
stitution of the state authorizes the legislature to make such
wholesome and reasonable laws, either with penalties or with-
out, as they may judge for the benefit of the state and the in-
habitants, so as the same are not repugnant to the constitution
itself. The legislature, in pursuance of the power thus given,
has enacted various laws for the government of the peoplec.
So far as those laws are not repugnant to the constitution of
this state, or that of the United States, they are binding on
all the people. We ‘can recognize no exception, nor any ex-
emption. They are binding upon the public officer, as well as
the private individual—upon the court on the bench, and the
jury in the box. 'T'here 1s no dispensing power. 'There is no
touchstone by which to try whether a law is binding upon us,
except thatof its constitutionality. If a conscientious repug-
nance to the institutions and laws of a government may be a
oood cause for revolution, it will not answer to set up individ-
ual conscience, in a civil tribunal, asa standard by which to
try the validity of laws. 'T'he constitution recognizes no such
test. One man’s conscience rejects, what that of another ap-
proves, and if the consciences of individuals were to furnish
the rule, there would be no certainty.

The legislature have enacted the laws against murder, and
provided the punishment of death in certain cases. There is
nothing in our constitution which renders such an enactment’
unlawful. On the contrary the right to make such a law is

distinctly implied in some of its provisions.
- We are organized here under that constitution and the laws
passed in pursuance of it. We derive all our authotity from
them, and are bound by oaths to perform the duties they pre-
scribe to us; and we cannot disregard their requisitions. If
an individual is charged with an assault upon another, and the
evidence shows him to be guilty, the jury are bound to find him
so, and will have no regard to the punishment. If the indict-
ment charges that the assault terminated in murder, and the
facts which constitute that crime are proved beyond a reasona-
ble doubt, according to law, the jury are just as much bound
to convict in such case, without regard to the consequences

13
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which may follow. 'The law places us in our seats to exe-
cute the laws, without exception. If we cannot do that, we
ought not to occupy them.

Nor can we here consider the expediency of a law. If we
would not ourselves make a law,such as we may find upon the
statute-book,that makes no difference. 'We may think capital
punishment inexpedient. We may think that executions tend
‘to no good. If so, that is a reason why we should attempt
to procure a different enactment. But we cannot offer that
as any reason why we. should here act different from those
who entertain other opinions. _

The charge against the prisoner, then, is one that by the
laws of this state may affect his life, and those laws the court
and jury are bound faithfully to administer. It is a case of
the highest importance to him. It is a case also of the deep-
est interest to the community, inasmuch as a faithful and firm
administration in the department of criminal justice tends to
prevent the commission of other oftences.

The rules of law are humane in such cases, and we must use
our utmost endeavors to execute them in the spirit in which
they are conceived. The law presumes every man innocent
until proof is offered of his guilt,and the proof must place his
cuilt beyound a reasonable doubt. In this respect the rule of
evidence is different from that applied in civil cases. In such
cases there is a balancing of the testimony, and it is only ne-
cessary that a party should render His case more probable than
that of his adversary, 'The evidence 1s weighed, and as one
scale preponderates the verdict follows. Butin criminal cases
the evidence must be such as to remove all reasonable doubt
of the guilt of the accused, otherwise he is entitled to an ac-
quittal. Tt is not necessary that the evidence should remove
all possibility of doubt. But the jury are to inquire whether
the accused is guilty—whether, as reasonable men, they have
doubts of his guilt, upon the whole evidence in the case ; and
if they have such reasonable doubts, the accused is entitled
to the benefit of them, and to an acquittal, notwithstanding
the jury may think it is rather more probable than otherwise

that he is guilty. Mere probability of guilt is not sufficient
to warrant a conviction.

Has the evidence, then, shown the prisoner to be guilty of
any crime within the indictment, and if so, of what crime ?.
The first inquiry m such cases often is, does the evidence
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show that the prisoner has caused the death of the deceased.
In this case there is no controversy made upon this point.—
The evidence shows that the deceased died by reason of a
gunshot wound, and that this wound was inflicted by the
prisoner. This 1s not disputed. There is no question that
the prisoner has taken the life of a human being, and this is
homicide.

Homicide is a general term, including several divisions, and
may in some cases be committed without any violation of law,
There 1s justifiable homicide, as when life is taken under the
command, or by the permission of the law, for the advance-
ment of public justice, and for the prevention of atrocious
crimes—and excusable homicide, in self defence, or by mis-
adventure. It is not contended that this case falls within ei-
ther of these classes. There is further, felonious homicide.
Within this division are the crimes of murder and manslaugh-
ter, and by the statute, before referred to, murder is divided
-into two degrees. Under this indictment the prisoner may
be convicted of murder, in the first or second degree, or of
-manslaughter, according as the evidence shows him to be
guilty of the one or the other.

The first question, then, is whether the prisoner 1s guilty of
murder, or manslaughter. If of the former, another question
arises—of which degree of murder does the evidence show
him guilty ? >

Upon the first question—is the prisoner guilty of murder,
or manslaughter? we must inquire what is murder in the
contemplation of the law, and what manslaughter.

Murder may be defined to be, the voluntary killing of a
person, under the peace of the state, with malice aforethought,
either express or implied. The party who does the act must
of course be sane, otherwise no crime is committed.

Manslaughter is the unlawful killing of another, without
malice express or implied, and may be a voluntary killing up-
on sudden heat or passion, or involuntary but in the commis-
sion of an unlawful act. Manslaughter is, usually, when one
kills another in a sudden passion, upon some provocation.—
But there are other cases. In those cases where a party is
doing an unlawful act, and death ensues in consequence of
his negligence, but without any intent to do bodily harm, 1t 1s
generally manslaughter. And there may be cases which
amount to manslaughter, when the death is caused by gross
negligence in doing a lawful act.
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The great difference between murder and manslaughter is
in the malice attending the killing. But this need not be ex-
press ill-will against the party killed.

‘““ The malice necessary to constitute the erime murder is
not confined to an intention to take away the life of the de-
ceased, but includes an intent to do any unlawful act which
may probably end in depriving the party of life.”” It is said
to be “not so properly spite and malevolence to the individual
in particular, as an evil design 1 general, the dictate of a
wicked, depraved, and malignant heart.”” Thus when an ac-
tion unlawful i itself'is done deliberately, and with intention .
of mischief, and death ensue, 1t will be murder, notwithstand-
Ing there was no design to kill the deceased ; as where a par-
ty intending to poison one person, poisons another. So if one
with intent to do a bodily injury to another, assault him in a
manner clearly endangering his life, if death ensue malice
will be presumed. And it is further laid down in the author-
ities that have been read, that ‘‘in order to rebut the evidence
of malice it must appear that the provocation was recent, for
in every case of homicide, however great the provocation may
be, if there be sullicient time for passion to subside, and for
reason to interpose, such homicide will be murder,—and that
“as evidence of provocation is only an answer to that presump-
tion of malice which the law infers in every case of homicide, if
there is proof of express malice at the time the act i1s commit-
ted, the provocation will not reduce the offence from murder
to manslaughter.” , ,

These being the principles, the jury will apply the evidence
to them, and settle the first question.

T he evidence 1s that the pl‘iSOHE‘I‘ had the day preceding
attended a muster at Epping. There is evidence that he drank
that day, but intoxication is no excuse for the commission of
a crime. There is no evidence to show that there was any
1nsanity such as will furnish an excuse,

It is not necessary for the court to recapitulate the evidence
at large. Tt has been laid before the jury very distinctly, and
particularly referred to by the counsel, so far as they have
deemed 1t important so to do. It is not at all complicated,
and must have been readly understood. The evidence of
those who returned with the prisoner from the muster leaves
him at about eight o’clock in the evening, near his house,
The particulars of what transpired for the next hour are not
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shown. About nine o’clock his wife goes to Mr. Gordon’s to
avoid him, and not long after he follows. His conduct there
has been detailed. Mr. Gordon went for the officers of the
police, and his father finally caused the prisoner to leave the
house. There 1s the evidence of what took place on the ar-
rival of the officers at his house—the conversation with him-
the return of his wife, on their request, and her statements,
and his declarations ending in the proinise that he would treat
her well.and there is also his declaration that he would not live
with her after that night. She finally consented to remain,
and they were left together about twelve o’clock. The next
evidence comes from his son, who, hearing the report of the
gun, came down, and asked his father what he had done ; to
which he replied, he had shot her. She was lying on the floor
wounded. The prisoner was then partly dressed. To an
inquiry, why he shot her, he answered, that she provok-
ed him to it. It appears that he examined the wound, made
preparations for his departure, and shortly before he went
away, told the boy he might call the neighbors. You have
further his detailed account of the matter when arrested.

Itis to be considered, on his part, that there isno evidence
that the gun was prepared by him for such a purpose, but
there is evidence tending to show that it was not so, but was
charged by the boy for his own use,

On the other hand there is his previous treatment, and
threats, his conduct that evening at Gordon’s, and his decla-
rations when the police officers were present, 'The time that
elapsed between the period when she fled to Gordon’s and the
final cata_stfophe, 18 also to be regarded,

It 1s not necessary that he should have intended, at the
time, to kill her, m order to constitute the erime of murder.

You will consider all the evidence and settle whether there
was malice, such as 1s required by the law to constitute mur-
der—whether in fact there is any sufficient evidence to show
that it was a killing in a sudden passion produced by provo-
cation, or under other circumstances such as will reduce the
case to manslaughter. If there was no malice, you will con-
viet of manslaughter, but if you are satisfied there was what
the law denominates malice, you are bound to find that the
prisoner is guilty of murder—and then comes the other ques-
tion as to the degree.

The statute of January113, 1837, which has been read,

1
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provides that ‘“‘all murder hereafter committed by poison. starv-
ing, torture, or other deliberate and premeditated Kkilling, or
which shall be committed in the perpetration, or attempt to
perpetrate, arson, rape, robbery, or burglary, may be, murder
of the first degree ; and all other murder shall be of the sec-
ond degree.” This is the first time the court has been called
on to give a construction to this statute, and there is a strong
diversity of opinion, upon the bench, relating to it. The
| question 1s whether, where the testimony, in any case, shows
' clearly, beyond a doubt, that murder has been committed by
b‘ poisoning, or in some other deliberate and premeditated man-
ner, or in the attempt to perpetrate the other crimes mention-
ed in this clause of the statute, the jury are bound, by the
statute, to find the party guilty of murder of the first degree;
or whether they have a discretionary right to find a verdict of
muider of the second degree,if they please, in all cases, how-
ever deliberate and aggravated the case may be, in order to
save the oflender from capital punishment. This depends up-
on the force of the term “may,” in the first clause of the sen-
tence. If, instead of that, the word ¢ shal/l” had heen used,
as 1n the next clause, there would be no doubt that no disere-
tionary authority was intended to be given, but that the stat-
ute was imperative upon the jury to find murder of the first
degree, when the proof showed it to have been committed by

poisoning, or in the other modes specially designated in that
clause of the act.

In favor of the construction giving the jury a discretion to
find in any case murder of the first or second degree, accord-
ing to their pleasure, it has been reasoned that the word may
Aimports no obligation, as the word shall does, but denotes per-
mission, and that the use of that term in relation to murder
of that character, while the tetm “shall’’ is used in the very
next clause of the sentence 1n 1relation to the second degree .
of murder, indicates that the legis'ature intended to make a
distinction, and to leave it optional with the jury how they
will find in relation to the first ¢lass, while they made it obli-
gatory upon them as to the second—that it 1s well known that
great doubts have been expressed respecting the expediency
of capital punishment; that this statute was passed after much
public discussion had been had upon that subject, and that the
phraseology must have been designed, in order to abolish that
kind of punishment, in all cases except those of such an ag-
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gravated character that a jury should believe that the punish-
ment of death ought to be inflicted—that it is believed that
this part of the statute was copied from the statute of another
state, with the exception of substituting the term ““ may’ in-
stead of shall, which was there used, with the only intention
of making this diflerence—and that if there is doubt about,
the construction, that ought to be adopted Whlch is most n
favor of lile. .

On the other hand, it has been urged that the term “may,”
in the connexion in which it stands, has the same force and
signification as if the word “shal/l’> had been used—that such
a use of the word is not uncommon in the statutes, a very
marked instance of which is to be found in the third section
of .the statute relative to masters and apprentices, where it is
enacted that the parents, &c., may complain to any justice of
the peace, “and the justice, after having duly notified the par-
ties, shall proceed to hear and determine such complamnts, and
if the complaint shall be supported, the court may render
judgment that the said minor be discharged from the obliga-
tion and service of hissaid master, and the said master to pay
Costs of court.and all damage the said apprentice may, in the
Judgment of the court, have sustained from any cruelty, ill-
usage, or neglect of his said master, or from any personal
abuse.of the master, or from others the sald master may have
countenanced 1n abuumfr sald apprentice, and execution may
be 1ssued accordingly ; but if said complaint shall not be sup-
ported, the court shall award costs to the respondent”’*—that
there 1s no doubt, that in this clause the term ““ may” is twice
used to denote an imperative duty, without any discretion
—that to construe the clause in the statute of 1837, so as to
give such a discretionary power to the jury, would mtroduce
an entire new rule mto judicial proceedings, there being no
other instance in which the law confers upon the jury any
discretion to find one verdict or another, according to their
mere pleasure ; the rule in all other cases, civil and criminal,
being, that the jury shall find thewr verdict according to the
facts proved—that although the jury, before this statute, had,
and now have, the right, on an indictment for murder, to find
murder or tmnqlaughler this is nota right to find so at their
pleasure, but according as the evidence proves the one or the
other crime to have been committed, and so of other cases—

*1 N. H. Laws, 176.
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that such a discretion would make punishment unequal, as
the question whether the offender should be convicted of
murder of the first or second degree, would depend not upon
the nature and aggravation of the offence, but upon the view
of different juries as to the expediency of capital punish-
ment—that if the legislature had intended to make such a
great change in the principles of the law, and to bestow a
discretion unknown to the laws in all other cases, it would
have been done in some more direct and specific language,
and not by the mere use of a word, which, in divers other in-
stances, is used in the sense of “shall,” and implying not a
permission or discretion, but an absolute duty ; and that if it
might be supposed that the individual who drew the act had
an intention by the use of this term “may”’ to give a discre-
tionary power to the jury, there 1s not sufficient evidence that
the legislature gave to it any different signification and im-
port, than is given to it in the act relative to masters and ap-
prentices, and in divers other statutes; and furthermore, that
if the word “may’” is construed as denoting permission, and
the precise grammatical form of the sentence is to give the
construction, then the discretion which the jury must have,
will be to find murder by poisoning, &c., to be murder of the

first degree, or nothing ; because upon such precise grammat

ical construction, the permission is merely to find all such
murder to be of the first degree, without any right to find any
killing of the description there mentioned to be murder of
the second degree ; for this statute alone constitutes the of-
fence of murder 1n the second degree, and it does not make
murder by poisoning, or in the other ways specially enumera-
ted, murder of the second degree, or give the jury any right
to find it, but i1t 1s “all other”” murder, that is made by the sta-
tute murder of the second degree. '

'These are some of the arguments that have been suggest-
ed in favor of the different constructions of this statute, but
we are all agreed, for the purpose of this trial, to instruct you,
that if the ofience proved in this case is shown by the evi-
dence to be a murder within the description specified in the

_Li__”_ﬁ*_;s_!; clause of the statute, you are bound to conviet the pri-.
\_soner of murder of the first degree. Should it become ne-
- nessary, he will have the benefit of an exception to this di-
rection, and if, in the opinion of the Superior Court, it is in-
correct, he will be entitled to a new trial. For this trial you
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will take the true construction of the act to be, that in all
the cases specified 1 the first clause of the statute there is
no discretion, but the act constitutes them murder of the first
degree. -

Does this case come within that class? The deed was not
done by poison, or starving, or torture, nor in the commis-
sion, or attempt to commit, any of the other crimes there
mentioned. Was it a “deliberate and premeditated killing:”
In order to constitute a deliberate and premeditated murder,
it must have been previously designed or planned, and it
must have been meditated or reflected on, and thus carried
into execution. There is no specific length of time in which

P

it must have been contemplated, but it must have been a sub-
ject of consideration. If it was the result of a sudden out-
break, by reason of irritation, it cannot be considered a deli-
berate and premeditated act.

In settling this question, the jury will take into considera-
tion all the previous circumstances. His promise to the offi-
cers, that he would treat her well if she staid—the time of
night when it took place—and the fact that he would seem
to have been in bed, as he stated, for he was but partly dress-
ed when his son came down, are to be weighed. And the
evidence to show that the gun was loaded by the boy, indi-
cates that he had not probably premeditated taking her ife
the way it was taken. -

On the other hand, his declaration that he would not live
with her—his general conduct that evening—and his previous
conduct and threats are to be considered. These threats,
however, are not conclusive evidence to show this to have
been a deliberate and premeditated murder. They may have
been uttered without an intention, at the time, to carry them
into execution’. If he intended it at the time, but the pur-
pose was afterwards foregone, and the design wholly aban-
doned, and'at a subsequent period he took her life from sudden
impulse, occasioned by irritation, then those threats would not
avail to make it a deliberate murder. The evidence of her
taking his part when the police officer attempted to arrest
him, and her visits to the prison when he was confined, may,
perhaps, have some bearing to show that she did not suppose,
at those times, that his threats indicated a deliberate purpose
to murder her. | '

The jury will weigh the whole evidence, and, if he is:
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guilty of murder, find whether it was deliberate and preme-
ditated, or upon some sudden impulse, without reflection. If
guilty of murder, and you have reasonable doubts whether it
was deliberate and premeditated, he is entitled to the benefit
of those doubts, and in that case you will find murder of the
second degree.

Your verdict will be in one of three ways ;—that the pri-
soner is guilty of murder of the first degree,—or guilty of
murder of the second degree,—or guilty of manslaughter—

according as you may find the facts, upon the principles thus
stated.

Adjourned.

Thursday, 9 o’clock, 4. M.

The jury having been called, returned a verdict of “Guil-
ty-of murder in the second degree.”
- Soon after the Clerk called upon the prisoner to stand up
and hear the sentence of the Court----which he read as fol-
lows:

“Bradbury Ferguson, the Court having taken your offence
into consideration, order that you be punished by solitary im-
prisonment for the term of two years-—--be confined to hard la-

bor in the State prison during your natural life, and pay costs
of prosecution,”
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George F. Willey of Nottingham, on the 18th of Decem-
ber, 1840, was examined at Nottingham, in the County of
Rockingham, before Mr. Justice T'uttle, on a complaint for
murdering Mr. David Glass at Nottingham,on the 9th of said
December, and was ordered to stand committed.

At the February Term of the Court of Common Pleas for
said County of Rockingham, the Grand Jury returned the fol-

lowing Indictment.

STATE OF NEW HAMPSHIRE.
RockincaaMm, 58,

At the Court of Common Pleas, holden at Portsmouth, in and
for the county of Rockingham,on the third Tuesday of February in
the year of our Lord one thousand eight hundred and forty-one—

The jurors for the State of New Hampshire, on their oath pre-
sent, that George I'. Willey of Nottingham, in said county of Rock-
ingham, laborer, on the ninth day of December, in the year of our
Lord one thousand eight hundred and forty, at Nottingham, afore-
sald, in the county of Rockingham aforesaid, in and upon the body
of one David Glass feloniously and wilfully did make an assault,
and with a certain stick, which he the said George F. Willey, then
and there in both his hands, had and held, in, upon and against the
right side of the head of him the said David Glass, then and there
feloniously and wilfully did strike, and did then and there, by the
means and blow aforesaid, give to the said David Glass, in and up-
on the right side of the head of him the said David Glass, one mor-
tal wound, fracture and contusion of the breadth of four inches,
and of the depth of three inches, of which said mortal wound,
fracture and contusion the said David Glass then and there died.
And so the jurors aforesaid, upon their oath aforesaid, do say, that

the said George F. Willey, him the said David Glass then and there

in manner and form aforesaid, feloniously, and wilfully, did kill

and slay, contrary to the form of the statute in such cases made

and provided, and agamst the peace and dignity of the State.

| CHARLES F. GOVE, Att'y Gen.

This is a true Bill—
Nataanier B. Marcu, Foreman.

15
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On this indictment the prisoner was arraigned, and plead-
cd Not Gwlty.

The Court assigned James Bell and James W. Emery,
Eisqrs., as counsel for the prisoner.

On Wednesday, of the second week of the term, the pri-
soner being put to the bar, retracted his former plea of Not
Gwilty, and pleaded Nolo Contendere.

Mr. Bell, of counsel for the prisoner, suggested to the
Court that the case of the prisoner at the bar differed from
common homicide. He was but a youth—short of eighteen
years of age, and had not enjoyed the privileges of educa-
tion. He could neither read or write. The act was done in
the heat of passion, and from provocation. The instrument
used was one which would not inevitably have produced
death—was used without any intention of killing, and, in-
deed, the man Glass did not die for some days after the blow
was given.—That affidavits would be furnished the Court,
going to show these facts. He thought it a case for the con-
sideration of the Court and for their mercy, and submitted the
affidavits.

Upon inquiry from the Court, it appeared the Attorney-
General had not examined the affidavits, and they were hand-
ed to him for examination.

The prisoner was then remanded to the jail.

On Thursday the prisoner was again put to the bar, and
Mr. Emery, of the prisoner’s counsel, read the following af-
fidavits.

Affidavit of Joseph Langley. 1, Joseph Langley, of Not-
tingham, depose that on the 9th day of December, A. D.
1840, I went to wood land of Joseph Bartlett, to assist
George F. Willey in cutting wood, and at about ten o’clock
in the forenoon, David Glass, of said Nottingham, came to
us in the woods, and took his axe and cut down one maple
tree, and cut it up into cord-wood lengths, and then turned
round to said Willey, and said, “1 want my pay for what I
have done;”’ to which Willey answered,* I can’t pay you,and
I won’t.” Then said Glass stepped out from the limbs of the
tree upon which he was at work, and said, “1 want my pay,
and will have it, I will take it out of your hide.” Then
Willey took up a stick, (which I did not particularly exa-
mine, but took to be about as large as a hoe-handle,) and
went to Glass and struck him with it across the side of the
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head. When saild Willey took up said stick, and started to
o0 towards Glass, he was perhaps about a rod from him ; and
as said Willey started quick towards him, said Glass, before
said Willey had fairly got to him, sat down on the ground,
and then said Willey struck him as before-mentioned.

As the blow fell upon the right side of his head, said Glass
threw out his left arm and saved himself from falling over,
and then turned over upon his hands and knees and got up.
He then went off perhaps two rods, and then turned and
came back towards us, and, as he approached, said Wiiley
retreated a short distance, and told him not to come upon the
lot any more, but to keep off. Glass said nothing, but shook
his head, and turned and went off, and I saw no more of him
till he was found, nine days afterwards. I had never known
or heard of any ill-will or animosity between said Willey and
Glass before said quarrel. Said Willey will be eighteen years
old next spring. He has had very little, 1if any, opportunity
to attend school, and cannot read or write.

His
JOSEPH X LANGLEY.
mark.

Rockingham, ss. Feb. 23, 1841. Sworn to before me,

JAMES BELL, Jus. Peace.

- Bradbury C. French’s Affidavit. 1, Bradbury C. French,
of Nottingham,depose that I am the keeper of the Poor House
and Farm of said Nottingham, and that prior to the 9th day
of December last, David Glass was boarding at said house—
that on that day he left the house between nine and ten o’-
clock in the forenoon, and was gone until the 17th of the
same month.—That on the 15th of December, becoming
alarmed at his continued absence, I began to make inquiry for
him, and on the 17th, on my return from Nottingham
Square, where I had been to see his guardian, I found George
F. Willey at my house, and asked him to assist me in finding
said Glass. I had before been informed by Joseph Langley
that Willey had struck Glass, and that Glass had turned and
gone away from them. I asked said Willey how he came to
strike said Glass, and he answered, that “ he struck him, but
did not think to injure him—that being in a passion, he might
have struck him harder than he was aware of.” I expressed
my apprehension that said Glass was dead somewhere in the
woods. Said Willey consented to go with me and others,
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and search for him; and he started to conduct us to the
place where he was cutting wood with said Glass on the 9th
of December ; but before entering the woods, we found the
body of said Glass in a pasture adjoining said wood land.
Said Glass, who was an intemperate man, had been 1n the
habit of leaving said Poor House and returning to the same
at his pleasure—being often absent for several days—and 1
did not, therefore, become alarmed until his absence had con-
tinued more than a week. B. C. FRENCH.

I further depose, that I never knew or heard of any quar-
rel or misunderstanding between said Glass and Willey,
before the 9th of December last. B.C. FRENCH.

Rockingham, ss. Feb. 23, 1841. Sworn to before me,

JAMES BELL, Jus. Peace.

Samuel Neally’s Affidavit. 1, Samuel Neally, of Notting-
ham, depose, that on the 17th of December last, I went with
Bradbury C. French, George F. Willey, and others, to search
for David Glass—that we discovered his body within about
100 yards of the road, in a pasture adjoining the woodland
of Joseph Bartlett,lying under a pine tree, and that said Brad-
bury left us with the body, while he went after the guardian
of said Glass and the selectmen. The said George I'. Willey
then remained with us about twenty minutes, and then said
he thought he would go home ;—that I called him back, and
told him he had better not go—that he came back and said
to me, 1 struck him—I shall own the truth about it, let the
case turn as it will,”’—that prior to this, I never knew nor
heard of any difficulty or quarrel between said Glass-and
Willey. - '

Said Glass was about 40 years old, and was under the
guardianship of Ebenezer Butler, Esq. Said Willey is an ig-
norant young man, who has never had any advantages for
obtaining any learning or education. I never knew nor heard
of his being quarrelsome or malicious. '

SAMUEL NEALLY.

Rockingham, ss. Feb. 23, 1841. Sworn to before me,

' JAMES BELL, Jus. Peace.

Ebenezer Butler’s Affidavit. I, Ebenezer Butler, depose,
that I was appointed by the Probate Court, guardian of Da-
vid Glass about the year 1835, on the ground that he
was a spendthrift and a person of bad habits, and continued
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his guardian to the time of his death. 'T'haton the 19th
day of December last, after the body of said Glass had
been found, I saw George F. Willey at the Alms House in
Nottingham, and asked him how he came to strike said Glass,
to which he answered, that David kept dunning him for his
pay—that he told him that he had no money—that David
then threatened him to take it out of his hide, and he then
struck him—that he had no idea of killing him, but supposed
that he struck him harder than he meant to do. I further
depose, that from the clothing of said Glass, which was dry,
notwithstanding the rain which fell on the 12th and 13th
days of December, and other circumstances, it appeared pro-
bable that said Glass lived some days after he received the
wound. After said 13th day of December, the weather be-
came quite cold. I never knew or heard of any ill-will or quar-
rel between said Glass and Willey, before said 9th day of
December. EBENEZER BUTLER.

~ 'Rockingham, ss. Feb. 23, 1841. Swormn to before me,
| JAMES BELL, Jus. Peace.

Nathaniel Bachelder’s Affidavit. 1, Nathaniel Bachelder,
of Epping, physician, depose, that on the day when the bo-
dy of .David Glass was discovered, I made an examination of
the wound on his head, and found a fracture of the skull
above the right ear, but no depression of any part of the
skull—that he appeared to have died from the consequences
of concussion of the brain, and that he probably lived some
days after he received said wound.—That I knew the parents
of George F. Willey, who were uneducated and quarrelsome
people, and that George F. Willey himself was ignorant and
uneducated—that the cold and exposure to which said Glass
was subjected were probably enough to have produced death,
if his wound had been slighter—and that his life might pro-
bably have been saved by a seasonable surgical operation.

NATHANIEL BACHELDER.

Rockingham, ss. Feb. 24, 1841. Sworn to before me,

JAMES BELI., Jus. Peace.

Samuel French, Jr’s Affidavit. 1, Samuel French, Jr., de-
pose, that I was present when Bradbury C. French, George
F'. Willey, and others, discovered the body of David Glass.—
That saild Willey accompanied us voluntarily in making said
search. I have known said Willey since he was a child,
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and never knew or considered him a quarrelsome or malicious
young man. SAMUEL FRENCH, Jr.
Rockingham, ss. Feb. 23, 1841. Sworn to before me,
JAMES BELL, Jus. Peace.

The Attorney-General here observed that he had no affida-
vits to offer.—That those read by the counsel for the prisoner
embraced, in effect, the evidence as given before the Grand
Jury.—That he had no doubt, as one or more of the Court
resided in the immediate vicinity of the transaction, and with-
out doubt knew the whole particulars attending 1t, that the
Court would arrive at such opinion in the case, and give
such sentence to the prisoner at the bar, as would be perfect-
ly satisfactory to all parties, and would submit the case.

After some consultation of the Court, the clerk called upon
the prisoner to stand up and receive the sentence of the Court
—which he read as follows:

““ George F. Willey,—the Court having taken your offence
into consideration, order that you be punished by solitary im-
prisonment for the term of three months, and be confined to
hard labor in the State-Prison for the term of seven years,
and pay costs of prosecution.”

The prisoner was then ordered to be remanded to jail.



