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"ADVERTISEMENT: =~

——_*——-

T 115 fillwwing Letters written by Charles Pinckney,

Efqr Senator m Congrefs from South-Cardlina, originally ap=
;ga?ed in a Charleflon paper. Their importance is a fufficient
motive for their appearing in the form of a book. “To the leta

ters is annexed an Appendix, containing matter concerning the

unfortunate Jonathan Robbins, which bas been deemed proper
20 be added, in order that the public Jbould poffefs the whole
of what has been publifbed conceyning this unprecedented Cafe,
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TWO LETTERS,

A SOUTH CAROLINA PLANTER,

, ON THE CASE OF
- JONATHAN ROBEINS;

AND THE DEPREDATIONS

OF THE BRITISH CRUIZERS.

e e S L B e

As Congrefs mult by law provide at their next feflion for
any {imilar cales which may occur under the Britith treaty,
and as it is of general importance to the citizens of the
United States, the following examination of the cafe of
Jonathan Robbins, lately decided in the Diftriét Court of
South Carolina, 1s with deference, {fubmitted to their con-

fideration. -

| P e e Wil

Fellow Crtizens,

‘A S I believe you have not been much troubled with my
A remarks on any fubjet, I hope you will more readily
excufe the favor I now aik, in requefting your attention to the
prefent. I am induced to make them becaufe the question is
of very great public confequence, and involves the deareft and
moft valuable rights of every man in the United States. It
reaches all fiuations, as well the elevated and epulent, as the
molt mndigent. It affets the knowlege and independence of
our judicials in the moft important manner; and as I know
it has cxcited the fenfibility of the people, and muft be fo
far made the fubje€t of enquiryin congrefs, as toenable them

to provide for fimilar cafes, I have fuppofed fome examination
. of it may be neceilary, in that {pirit of deferenee and delicacy

in which all {uch enquiries fhould be conduted. &5

I {hall not go into a definition of the principles of a free
government, and the bleflings its citizens ought to expet; be=
caufe few of our own, even amongft the moft illiterate, are

ignorant of the mature of a reprefentative government, the
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right of furage, and the incftimable privilege of the trial by
jury, in all cafes 1n which their charadters, lives, or property
are concerned. lo a people {o informed, it is fcarcely ne-
ceflary to remar¥, that to men of feeling the value of cha-
racter, of honorable fame, 1s dearer than life or property or
even the moft tender connetions 3 that to all men, whether
of the nicelt honor or otherwife, the love of life is dearer
than that of property, and that they would readily facrifice
the one to preferve the other. Hence it follows, that thofe
privileges which guard the charaters and lives of our citi-
zens, are viewed with a more jealous eye, and will be afierted
with more firmncfs and promptitude than even thofe which
prote&t their propertics, vigilant as they are wih refpect
to thefe A number of our citizens therefore, believing that

- the ineftimable privileges fecured to them by the conflitution
and laws of the United States, have been affeéted in the cale

of Yonathan Kebbins, that it is one which may, if eftablifhed
as a precedent, reach {fome valuable inhabitants of this couna
try, and to the intent that thefe privileges {hould be more
care ully guarded by a pofitive law in future, the following re-
marks are fubmitted, with a view to bring this buflinels more
fully before the public than it ‘has hitherto been.

The following is the ftatement of the cale with the ac-
companying afhdavits.

. B G —

FEDERAL DISTRICT COURT.
For the Diftrict of Seuth Carolina, Suly, 25, 179%

Present bis honor Judge BEE,

THE queltion before the court was grounded on a habeas
corpus, to bring up Jonathan Robbins, who was committed
to gaol in February lait, on fufpicion of having been con-
cerned in a mutiny on board the Britifh frigate Hermione, in
1797, which ended in the murder of the principal officers,
and carrying the frigate into a Spanifh port; and on a motion of
counfcl, in behalf of the conful of his Britannic majefty, that
the prifoner thould be delivered up, (to be fent to Jamaica for
taial) in virtue of the 27th article of the treaty between the
United States and Great Britain, .which article runs thus

« Article 27. It is further agreed, that his majeity and
the United Scates, on mutu.l requifitions, by them refpectives
ly, or by their refpe@ive minifters or officers authorized to
mauke the fame, will deliver up to juftice all perfons, who
being charged with murder or forgery, committcd within the
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jurisdiction of either, fhall feek an afylum within any of the
countries of the other : provided that this {hall only be done on
fuch evidence of criminality as, according to the laws of the
place where the fugitive or perfon fo charged fhall be found,
would juftify his apprehenfion and a commitment for tral,
#f the offence had there baen committed. The expence of fuch
apprehenfion and delivery fhall be borne and defrayed by thole’
who make the requificon and receive the fugitive ™ |

‘The commitment of the prifoner, and thc'mnf?quent dee
mand made of him by the conful of his Britannic majcity
here, were grounded on the two following athdavits :

South Carolina District. | _ R
- William Portlock, a native of Portfmouth, in the ftate of

Virgzinia, upwards of eighteen years old, appeared before me,
and being duly {fworn and examined, faith, that he was one of
the crew before the maft, in the {chooner Tanner’s Delight,
which was commanded by captain White, who arrived here
about three weeksago; that a peron who anfwered to the
name of Nathan Robbins came alfo in the faid vefiel before
the maft with him ; that he, faid Robbins, 13 a tall man,
middle fize, had long black hair, dark complexion, with a
fcar on one of his lips; that an or about laft Chriftmas
night he was prefent, and heard the faid Robbins, talking
in the harbor of the city of St. Domingo, to fome French
privateerfmen, who were on board the ' anner's Delight,
when and where he informed them in his hearing that he
the faid ‘obbins was boat{wain s mate of his Britannic Ma-
jefty’s frigate Hermione, when fhe was carried into the port
Cavillia, and added that they had no occafion to take any notice
of that. And after the above time, {fometimes when he was
drunk, he, the faid Robbins, would menticn the name of
the Hermione, and fay, bad lack to her and clench his fift,
His
WILLIAM {4 PORTLOCK’s
Mark.

Sworn before me, this g

20th Feb. 1799,
: THROMAS -BALL J. P Q. Us
United States of America, i <
5. Carolina Diftrict. }ﬂ:

PERSONALLY appeared before me lieutenant John For-
bc's, who being duly fworn on the Holy Evangelifts of ‘Al-
mighty God, depofeth, that a perfon confined in the gaol of
this diftri¢t, who calls himfelf Nathan Robbins, but whofe
real name this deponent believes to be Thomas Nafh, was
2 feaman on board the Hermione Britith frigate, in which

the deponent was a midfhipman, from the 8ih of February,
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1707; wuntil the 3oth of Auguft following, during which
time the faid Naih was perfonally known to this depo=
‘ment : that this deponent was removed from the- faid frigate
to the floop- of war Diligence, on the faid thirtieth day of
Auguft - 1797; this deponent further depofeth, that on the
19th of September following, he was fent on board the faid
~frigate, at which time he faw and left the faid Nafh in the fame
{ftation on beard that veflel, as he was at the time of this de-
pouent’s being a midfhipman therein—That on the 22d day
of the faid month, the crew mutinied oan board the faid
frigate, killed the principal officers, piratically poflefled them-
{elves of her, carried her into Laguira, and there difpofed of
her to certain fubjeéts of his Catholic majefty. "T'hat the
faid Thomas Nafh was one of the principals in the Com-
miflion of the faid a&ts of murder and piracy, whofe con-
duct in that tranfaction has become known to this deponent
by depofitions made, and teftimony given in courts-martial,
where fome of the faid crew have been tried.
°  JOHN FORBLES.
Sworn before me, this , o
18th Aprily 1799, THOMAS BEE.

- Diftri&t Judge S. Carolina.
- Upon a candid and legal review of thefe depofitions, the
teftimony was fo {light and trifling on the part of Portlock,
and fo wholly hearfay on the part of Mr. Forbes, that I
was clearly of opinion it did not even juflify a commitment
for trial here 3 and that was Robbins now in this state, and
brought up by habeas corpus, to have the nature of the testi-
mony against him and his cale fully argued, that, if not dif-
charged he would at least be confidered as entitled to bail. I
would almost be content to rest the decifion of the question
here, even had I not ufed the unan{werable arguments whieh
have occurred refpecting jurifdi&tjon in this cale, ¢ meaning
exclufive territorial jurifdition,” and nothing elfe.
. On the fubje& of the jurifdiQtion, the part of the act of
the Britith parliament, for carrying into effet their treaty
with the United States, and which was publifhed m your ga-
gzette this morning, complgtely proves what 1 have obferved.
In this a&t not one word 1s faid of any fugitives found within
their dominions, charged with having committed offences at
fea, on board Amecrican veflels. It is entirely confined to
cales within the jurifdi€tion of each, meaning most clearly.
« exclulive territonal juri{di¢tion.” For had the Britifh par-
llament confidered ¢ fhips” as the territory meant in the
treaty, in an act which appears to go fo much into detail,
they certainly would, by a particular claufe, have provided for
¢afes arifing at fea, To prove however, unquestionably, that,
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the Britith gevernment confidered the meaning of the word
¢ territory” in the fame light that I do, I have just received
information, that not long fince the crew of an American veflel
rofe upon the captain, whofe name was ¢ Little,” murdered
him and’ his mate, and piratically carried the veilel off; that
they were afterwards taken in England, tried and executed.
Nothing can more clearly prove their idea of the meaning of
the word territory, than this; becaule had they thought other«
wife, instead of tryiug and executing, they would have con-
fined thefe men until the American government Were acs,
auainted with it, and fent to demand and carry them awayp

for trial in their own courts. ¥ oa
His honor the Judge had reccived a letter fome days before

from the fecretary of ftate of the United States, mentioning,
that an application had been made by the Britith minifter,
Mr. Lifton, to the prefident, for the delivery of the prifoner
under the 27th article of the treaty, and containing thefe werds
——The prefident ¢ Advifes and requelts” you to deliver
him up, .
Thisp letter was not read in Ceurt, though it was fhewn
to the counfel on both fides.
The following certificate and afidavit were prodaced in be-
half of the faid prifoner.
United States of America,
State of New-Y ork. g
By this public inftrument, be it known to'whom the fame
doth or may concern, That I, John Keefe, a public notary,
in and for the ftate of New-York by letters patent under the
great feal of the {tate, duly commifhoned and fworn; andin
and by the faid letters patent, invefted ¢« With full power and
authority to attelt deeds, wills, teftaments, codocils, agree-
ments, and other ftruments in writing, and to admunifter
any oath or oaths, to any perfon or perfons ;° Do hereby cere
tify, that Jonathan Robbins, who hath fubfcribed thefe pre
{fents, perfonally appeared before me, and being by me duly
{worn, according to law, depofed, That he 1sa citizen of the
United States of America and liable to be called into the
fervice of his country, is to be refpected accordingly at all
times by fea and land. '
Whereof an atreftation being required 1 have granted this
under my notarial firm and f{eal.
Donc at the city of New-York, in the faid ftate of New
York, the 20th day of May, in the year 179s.
. Quod atteftor.
| : JOHN KEESE. . -
Notary public, and one of thofe for the city of New-Yorke
JONATIHAN ROBBINS,
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Jonathan Robbins, mariner, a prifoner now in the cuftody
of the marfhal of the diftrict court of the United States for
South Carolina, being duly fworn, {aith he is a native of the
{tate of Connecticut, and born in Danbuty in that {tate ; that
he has never changed his allegiance to his native country ; and
that about two years ago he was prefled from on board the
brig Betfey of New-York, commanded by capt. Whirte, and
bound for St. Nichola Mole, by the crew of the Britith frigate
Hermione, commanded by caprain Wilkinfon, and was de-
tained there contrary to his will, in the fervice of the Bri-
tith nation, unul the {aid veflel was captured by thofe of hLer
crew who took her into a Spanifh port by force; and that
* he gave no afliftance in fuch capture.

JonaTHAN RoBBINS.
Sworn this 25th Suly, 1799, befure me,
ThoMmas Harvr, IFederal Clerk, and J. . . v.

The fignature made by the prifoner to this afhidavit in court,
appeared to be in the fame hand writing as the fignature to
the one made in 1791, from which circumftance it 1s pree
fumable, that Jonathan Robbins is the prifener’s real name,
The body of the affidavit made in New York, m 1795, wag
printed ; the names, dates, fignatures, &c. were filled up n
writing ; it had the notarial feal of John Keefe, elq. athxed,
and had the appearanee of being a genuine paper, deemed at
that day by {eamen to be a protection.

It appears, however, by the refule, that thefe. afhdavits,
and the queftion, whether the prifoner was an American and
an imprefled feaman, or not ? Were, in the opinion of the
court, altogether immaterial ; the court would have felr itielf
bound to deliver up any refpe&able citizen of the U, dtates, if
claimed under the circumf{tances of the prifoner.

It appears by the preceding {tatement that the judge, under
the circumflances of this cafe, would feel himfelf obliged to
deliver up any ¢ refpeQable citizen of the United States.”
I do not mention this bécaufe he ufed the words ¢ refpectable
citizen;” but I do it to fhew, that his is a queflion which
ferioufly concerns every part of the community, and that no
citizen, whofe bufinefs may oblige him te go to other countries
is hereafter fafe from {uch demands, It will not depend upon
him to fay, he is not a mariner, or to fthew certificates or proofs
to the contrary , it will depend upon the force with which
he is attacked, and the temper or v'olence of the officer who
dire&ts #. Inftances itis faid, have lately occurred where not
only the feamen, but the paffengers have been impreiled,
who, although declaring they were not {eamen, were ([l
jmprefled as fuch, and obliged to perform their dutics. No pro-
duftion of papers, no intreaties availed them ; they were
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compelled to fubmit. Had thefe men been enterprifing, ot
a1 opportunity offered, and they h-ad poflefled themielves ?f
their oppreflors, and brought them into port 5 or had they, in
the attempt to regain their freedom, been obliged to dettroy
them, while the world would have applauded the a&, the
judge muft, from the decifion, have delivered them to a fimilar
demand, neither influence, friends, nor fortune could fave
them ; however fuperior in thefe, in political privileges they
were only equal to the unknown and friendlefs Robbins; a
confiftent and inflexible magiftrate muft view them with the
{ame impartial eye ; he muit give to them the {ame couftruc-
tion of the law or conftitution ; he could not vary them with-
out the immediate lofs of charalter. An enlightened peo~
ple therefore will as attentively, nay, they ought more care-
fuly to guard them in the perfon of a poor or unprotected,
than a rich or confiderable man. The latter will always find
powerful friends to {upport and prote&t his privileges ; while
the rights of the former may in filence and with impunity
be unattended to, merely becaufe he is unknown, and has not
an advocate to affert them. 'This would prebably have been
the cafe in the prefent inftance, had not {ome gentlemen
voluntarily offered themfclves to examine and difcufs its
confequences. 'The public are obliged to tHem ; it is an ex-
cellent example ; I hope it will be followed upen every occa-
fion, and that it will make us infinitely more vigilant of our
rights than ever. We mult never forget that in this coun-
try the poor and the rich, the bhumble and the influential,
are entitled to equal privileges ; that we ought to confider a
violation of the rights of the moft indigent and unprote&ted
man, as an 1injury to the whole; while we have a pen to
guide, or a voice to hit, they fhould be conitantly exerted
againft the exercife of tyranny or oppreflion, by whatever
nation committed, or to whomfoever the violence may be
done, x

I now proceed to examine the cafe, and the nature of the
cvidence on which Mr. Bee determiged to deliver Jonathan
Robbins, to the demand of the Britilh minifter.

I beheve it is the firft inftance which has occurred, of a
dc‘;mﬂﬂf.i under the Britifh treaty in the United States; cer-
tainly, in this ftate. The law refpe&ing the delivery of fugi-
tives from juftice was filent on the delivery of fugitives to forea
ign powers. and therefore, the judge conceived himfelf not
only authorifed but bound to interfere. By his own ftate-
ment it appears to have been entirely a new cafe, in which 1
thould fuppofe he had confiderable difcretion, and was not
bound by any particular legiflative a& to deliver on a mere
3fﬁdavir, or any ¢ trivial {urmife or hearfay evidence.” It
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was his duty to have maturely confidered what were the
legal import and meaning of the words, ¢ Charged with mur-
~derand forgery,” andhow far,according to the laws of this
~ country, there was fuch evidence of criminality as weuld juf-

ti"”va the fending any man, claiming to be a citizen, and not
‘31_ proved as fuch, from his country, to be tried by a foreign
tribunal, and moft probably by a court martial.—The judge’s
auditors muft have been {urprifed when they heard him fay,
“ that no man can be punifhed by the laws of Great-Britain
without a trial ; if he is innocent he will be acquitted 5 if
guilty, he muft be punithed.” This obfervation was by no
means applicable to the prefent cafe, the true queftion before
the court was, whether Jonathan Rebbins, preducing a no-
tarial certificate of being a citizen of the United States, and
aflerting that he was impreflied by violence into the Britith
| fﬁfvice,'wvas, from the nature of the affidavits before him,
to be torn from his conntry and connections, and deprived
of all the rights of citizenfhip, and f{ent to be tried by a fo-
Ieign tribunal, acting withou a jury, in the moft {ummary
Manner, and by martial law. |

I do not pretend to equal legal knowledge with the judge;
but, [ have {ometynes attended to points of this kind, and as
T as [ am able to form, am clearly of opinion fhat the
Priloner, not Faving been difproved to be a citizen of the Us
Aited States, there was not {uch evidence before the court as
Jultified the judge 1n giving fo important an order, as to {ur-
¥ender him to the demand of the Britith conful. This T
will endeavor to prove from the examination of the affi-
davits, and the nature of the teftimony required by our laws,
2s {ufficien: even to juftify the putting a citizen upo his
trial 1n this country, without adding to it the inexpreflible
difgrace ang danger of fending him to be tried by a forcign
tribunal,

The first afidavit is William Portlock, on which I {uppofe
the judge could not have rested at all 3 he appears from his
age, and the Ratement in the affidavit, to have been a failor
lad, as little known in this countrv as Robbins kimfelt, and
to have been fo illiterate a5 not to have been able to write his
name. ‘L'his lad fays, he heard a perfon who anfwered to
the name of Nathan Robbins, declare he was boat{wain’s mae
on board the Hermione, when fhe was carried into the port of
*Gavilla ;” and that fometimes, when he was drunk, he
would mention the Hermione, clench his fist, and fay, ¢ bad
Tuck to her» | :

__From this statement it refults, that this Portlock was an
alliterate failor 1ad, o ignorant as not to know the name of the

port the frigate was carried into. It doss not appear that he
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was fhewn the prifoner, or that he could {wear that Jonathan
Robbins was the perfon he knew on board the ''anner’s
Delight ; he avowedly knew nothing of himfelf. He does
ot fay the perfon he fpoke of, confefled to him that he was
concernied in the murder or piracy charged en him. From
the youth, ignorance, and fituation of Portlock ; from the
vague and uncertain account he gave, I muft ftill be of
opinion that the judge could not have refted at all on h1s_t.eﬂ:x-
mony ; he knew, that even if Portlock had {worn pofitively
to the identity of Robbins and the latter had, when {oberg

made any confeflion of guilt to him, that it was the duty
of a judge not to have attended to it.— Any confeflion of a
criminal muft be made in a particular manner, before magie

ftrates, of in open eourt, to operate to conviction. An
elegant writer, treating on this fubje&, fays: ¢ the confeflion
of a criminal when taken even before 4 magistrate, can rare-
- ly be turned againit him, without obviating the end for which
he must be luppofed to have made it. Befides we have known
inftances of murders avowed, which never were committed 3
of things ftolen, which had never quitted the poficilion of
the owner.”

The evidence of words alledged to have been fpoken by
the perfon accufed, and conneéted with the criminality of the
charge, ought alio to be received with gredt diftruft. Such
words are cither {poken in the zeal of unfuspicious confidence,
and cannot be repeated without a breach of private faith,
which detraCts much from the credibility of the witnefs, or,
in the unguarded hours of boafting diflipation, in which cafe
they are not unlikely to be falfe in themfelves, and very
likely to be falfely repeated. |

If every fituatiou, therefore, in which Portlock c¢an be view-
ed asa witnefs, or the testimony he gave examined, it muft at
once be feen, thdt it was not fuch as a grand jury could have
found a bill on, or {fuch as will be confidered fufficient to
jultify the delivery the judge has ordered. It muft therefore
have been altogether on the fingle teltimony cf licut. Forbes
he ordered it, and this remains to be examined.

Ihe whote of licutenant Forbes’s examination fays. that
a man confined in the gaol of this diftri&, who calls hima
felf Robbins but whofe real name he believes to be Thomag
Nafh, was a ‘eaman for a certain term on board the Her
mionc; that after he left the Hermione, fhe was feized by
the crew and carried into an enemy’s port 3 and that he hag
heard, from the depofitions of others in courts martial, that the
man whom he believes to be named Thomas Nath, was a
prmcipal in the commiﬂion of the {aid 2&3 Qf piracy angd
murder, &c. | | | '

2
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From this account, Mr. Forbes has confefled that he knows
nothing of himfelf—that he was not fure what the prifonet’s
name was, but that he believes it to be Thomas Nath, and
what 18 extremely important, he does not attempt to fay he
is an Irifhman, and not an American, or that he was not
jmprefled into the Britith fervice. But that from the depofi-
tions of others, and what he has heard, he confiders him as
one of the principals in the faid a¢t. He doesnot explain
what is the nature of the teftimony he has heard on the
fubject, asit refpects Nath—by whom given—whether by re-
fpe&able, or unprincipled witnefles—by fuch as were in-
timidated and forced into confeffion of an’ thing ;---or by ig-
norant and illiterate men, (without a jury to interpole their
lenient and Impartial decifions) before a court of ftrict mili-

tary ofiicers, the feverity and difpatch of whofe decrees they
are every moment fearing to experience themfelves.

His teﬂimony, thcreforc, being a]togcther'_hearfay, ought
in {trictnefs of law, to have eperated lefs forcibly upon the
mind of the judge, than even Portlock’s, for however more
refpeCtable as an officer and a gentleman, Mr. Forbes is, yet
when he tells you himfelf he was not cn board the frigate
when the murder and piracy was committed, and that he
knows nothing but by hearfay, either from the relations or
depofitions of others, he at once comes within that defeription
of teftimony which the Jaws of England, and the decifion of
the beft judges, and our laws borrowed from them, forbid
cither a judge ora jury to receive in any cale affeCting the
life or a limb of a fubject of the one, or a citizen of the other.

'T'his being the ftate of the evidence before the judge, two
important queftions arife, _‘

1ft. Whether the judge was firictly authorifed ; and if
there was a doubt, whether he ought to have decided alone
upon this queftion ? And, |

2dly, Whether in deciding, he had any and what difcre-
tion, as to the nature of the evidence to be required, and whe-
ther his decifion was fuch as the fecurity of the perfonal privi-
leges of our citizens, or the policy of the United States, de-
manded.
~ To the firft queftion—1It appears that from the law of con-
grefs refpecting the delivery of fugitives from ju{ticc_fz_'om
one . ftate to another, being filent, the judge was of opinion,
on the application being firft made to him, that it was a matter
fur executive interference 3 but that upon reconfideration, as
the law and the treaty were filent, he was under the necellity
of deciding. I think a further view of this fubject muit have,
by this time, convinced him that he was miftaken, and that
no poflible cenftruion, that he can givc_to_the 3d article of
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the conftitution, can juftify the opinion he formed, of his
having a right to decide on this cafe. The artziclc refpet-
ing the judicial, after vefting in congrefs the right to esta-
blith fuperior and inferior tribunals, defines the important
powers they fhall exercife, but leaves the boundaries of each
to be afcertained by congrefs. They have accordingly detailed
the duties and fixed the limits of the Supreme, Circuit, and
Diitri&t Courts, in a manner fo clear, thatit is aftenithing
a doubt fhould have for a moment arifen as to the Court
really having jurif{dition to decide this queft_i_on_- The dif=
tri€t courts have no right to decide on any crime, where the
punithment is to exceed 3o ftripes, 100 dollars fine, and fix
months imprifonment : in any cale exceeding ‘thefe- and par-
ticularly for capital offences, however, the judge like any'
other magiftrate, may on proper teftimony commit for trial:
here he has no right to decide: this authority is given to
the circuit court, !

Had therefore Robbins been committed for trial in this {tate,
could Mr. Bee have tried him ? Certainly not—he muft have
remained to be tried by the eircuit court.

With what authority, therefore, could he decide upon a
queftion, which not only went to divelt the pvifoner of his
right of citizenfhip, banifh him from his country, and de-
prive him of the trial by jury; but alfo to dilpoflefs the cir-
cuit court of a right to decide upon as new, delicate, and
important a fubje&t as ever came before them : one which
I hoped would have been referved for much more ample
difcuflion and .confideration, and in which I fhould have
fuppofed the public would have been pleafed to hear the
opinions of all the moft experienced council at the bar, and
to have feen decided by the fupreme court. f

It is no anfwer to fay, that the 275th article of the treaty
{peaks of commitment ;3 becaufe the latter claufe qualifies it,
and makes this commitment depend upon the evidence of
criminality according to ourlaws; and thereis furely an afto-
nifhing difference between a mere commitment for trial, and
a delivery over to a foreign tribunal. Nor is it more juit
to fay that the law of Congrefs refpecting fugitives from jul-
tice, 1n the different {tates, makes them deliverable on a bill -
found, or by an afhdavit, becaufe they are only removed
from one f{tate to another, where the famelaws, fame right
of jury, and fame forms exift ; and what is equal to all, the
invaluable right of habeas corpus, where a prifoner, IMpro-
perly committed, can, after delivery and removal, demand to
be brought before a judge, and have the reafons of his con-
Anement examined. But where 13 the habeas ‘corpus that

san, in this fituation, reach an unfortunate American? How-
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sver flight or unfounded the accufarion again{t him, or errone.
ous the opinion of the fingle judge who delivered him may
be, when once delivered he 1s for ever deprived of this in.
valuable privilege. The moment the order is given, he is
hurried 1 chaing on board an armed c¢utter, from whence,
on his arrival in a diftant and roreign port, he is immediately
transterred, to another veflel, on whofe deck, after a fummary
pilitary trial, he is doomed to mect his fate.

I will paufe here, and afk you, my ccuntrymen, if there
is no difference betwecen this, and an ordinary commitment
by a magiftrate for trial here 7—Your own good fenfe, and
the [ecurity you muft with to the rights of your fellow citi-
zens and yourlelves, will beft dictate the anfwer you fhould
gve.

There is another important reafon why the judge ought
not, upon this occafion, fingly to have decided. [ think it it
had occurred to him he certainly would have poftponed the
decifion, until the meeting of the circuir court: it is this—
That however all nations may have agreed upon the propricty
of delivering up fugitives from juftice, in the cale of forgery;
yet, that in times of war, and particularly n revolutions,
when different nations hold fuch oppoflite opinions upon what
are piracy or murder, and what juftifiable refiftance to ty-
ranny and oppreflion ;3 when it is fo extremely diflicult, and
xrequires all the acutenefs, and all the knowledge and ex-
perience of the ableft judges, to draw the line between them ;
mo(t certainly, in this country, our judges ought not to have
decided, in cafes that may hereafter be quoted as precedents,
withoutr the utmoft caution and d¢liberation.

They fhould have reflected, that in all trials where there
was a claim of birth right or citizenthip, on the part of the
accufed, and where there was not the fulleft and molt po-
fitive proof of his criminality, that it was fafeft to try him

here.¥ In this inftance they ought certainly to have done fo,
* The following is taken from the advertifement of the

Britifh government of Antigua, April 14, 17938, delcribing
Thomas Nafh, with the other men that were on board the
Hermione :

¢ ‘Thomas Nafh, an Irithman, one of the forecaftle men,
¢ about ¢ feet 10 inches high, dark complexion, long black
¢ hair, remarkably hairy about the breaft, arms, &c. had
¢¢ left the fhip in Porto Caballo ; had entered on beard cither
¥ an American or Spanifh trading {chooner.”

In this advertifement it is remarkable that Thomas Nafh
1s not called a warrant officer ; he is anly advertifed' as a
common feaman, and net charged as on¢ concerned in the



‘ | i

The teftimony was {light and trivial; it was mncarly ail.
hearfay ; it was indifpenfuble thercfore to jultice, that. the
prifoner fhould have had an opportunity of fending to Newe

Y orkand Conneflicut to prove, if he could his birthrighe
and citizenthip, in the cale of fuch delicate importance, and of
{fuch flight proof, could the Britifh government have ceniured
the procedure. It was as caly for them to fend their witnefles
here, as to have {ent an armed cutter to carry himaway. Jul
tice would have been done to all parties , and venerating as
their nation is faid to do, the trial by jury, a generous and free
people would haveapplauded the re({:e& chat was paid to ithere.

To the fecond queftion, it has been already obferved, hat
this was a new cafe, in which Congrefs had not Jegiflated,
+nd the more that if the judge tho’t proper 1o aflume the

ower of deciding he was bound by no particular a&t or
reftriction, but at liberty to declare the nature of the evi-
dence on which 11 his opinion fuo important a decifion fhould
have been made. OSuppofling him, as the diftrict judge, to
have been at all authoriled to decide, his diferetionary power
certainly would have extended to this; and the point then
for confideration is, that having the power to determine on
what evidence fo important an order fhould be founded,
what ought te have been his conduét, and what the nature
of the proof he fhould have required /¢ My own opinien
decidedly is, that he fhould at leaft have required such proo’s
as a grand jury wou'd have thought fuflicient to find a bill.
Perhaps he ought to bave gone further, and before he confent-
ed to his removal intca foreign country and military tribun:1 h ;
fhould have demanded complete proof of his guilt, fuch as
would have induced a petit jury to conviét him. But that be
fhould at leaft have required the proof neceflary to find a
bill no one I think will contend. ‘lhe enquiry then is what
is the proof which the Englith law and the laws of his couns
try require to-cnable a grand jury to find a bill?  Althougl
I think there are many defels in the adminiitration of jultice,
fuch for inftance as the dependance of the judges on the
crown from which they receive their appointment, and to
whom they may be lookmmg up for further promotion and
honor, that of being removable by an addrefs from parlia-

murder of the officers. But the moft yemarkable thing is this
— that while Robbin’s certificate fays he is a man five feet fix
inches high, the other, (that is the Antigua advertifement,)
{ays he is five feet ten iches —Now, four inches is {o confpi-
cuous a difference in the Leight of a man, that furely it was
of [ufficient confequence in fixing the identty to have dee

ferved attention.
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ment, which a minilter can always command, and whofe
views and wifhes therefore none clfe but an inflexible ma-
giftrate will dare oppole; and particularly in the {heriffs having
the power to lummons whom they pleafe as jurors, and to
pack them if theythink proper: yet therc is one part of
their {fyftem which I have always admired, that is, the inftitu-
tion of a Grand Jury.

_ Their laws have wifely and humanely confidered, that next
to the difgracc of being convicted of an infamous offence,
1s the difhonour of bt‘:in‘g charge_d with one ; and therefore,
before they would fubmit a fubject to the danger and in-
, convenience of being publicly arraigned, an imparual jury are
on their oaths to declare the juft caufe for acculation. We
have copied their fyftem, and improved upon it. Our juries
cannot be packed ; they are drawn by lot, and in my judg-
ment criminal trials in this ftate are as perfet as they can be,

Lhe nature of the evidence which can alone be properly
offcred to a grand jury, although not entirely conclufive as to
the actual guilt of the priloner, muft be fuch as if offered to
the petit jury would be legal evidence—Even examinations
taken agreeably to the 2d and 3d Philip and Mary, chapter
10, (of force in this ftate) can only be given m evidence be-
fore a jury, when the court is fatishied the witnels 1s dead,
unable to travel, or kept away by the means or procurement
of the prifoner. No other examinations can be given, or ought
to be received in evidence ; and a prefentment founded upon
any other, would not be that due prefentment, without which
a citizen’s life thould not be putin danger.

The above opinion is founded on the higheft law authori-.
tics. A learned Englifh judge, [peaking on this {ubjelt, fays
¢« The evidence to be given ought to arife to a high degree
of probability—abfolute pofitive proof if not to be infiited
upon before a grand jury; AND SLIGHT TRIVIAL SUSPICION
AND HEARSAY cvidence, are not fufhcient to ground {uch pre-
{fentments upen j for ulthough they are only in the nat}lrt: aof
a charge, and do not carry a copviction, yet many incon-
veniences, as well as expence and danger attend a charge of
this fort, which no fubje& ought to undergo, but upon legal
and {ufficient evidence.” ‘

This 1s the law of England, on the fubjelt of legal evi-
dence fuﬂicitint {o enable a grand jury tO ﬁnd o bl“ Our law
is taken from, and founded on it; and the public can ncw
judge whether the teitimony fubmitted in this cafe, was fuch
as ought, in one of fo much importance and danger to the
prifoner, to have authorifed bis delivery. _

Some diftinflions are attempted to be drawn, refpe&mg
territory and jurifdi@ion, the counfel for the prifoner having

%
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contended that the treaty entirely alluded to the peculiar ex-
clufive jurifdiction of each. I have no doubtin my own mind,
that Mr. Jay meant no other than the exclufive territorial
jurifdiction of each nation. He feems to have carefully omit-
ted the word piracy, aware of the difficulty I have before
mentioned, of diftinguithing between what may be called
piracy, or Wwhat laudable refiftance to violence and oppreffion.
This omiflion therefore muft at once convince us, that \ r. Jay
could only have meant private a&tsof premeditated and deli-
berate murder, arifing from motives unconnected with any at-
tempts which individuals, coming to be the citizens. of this
country, might at any time {'nakc to free themlicelves from the
tyranny of imprifonment. It is wonderfu_l, !mwe}rer, to me that
Mr. ]ay, having feen the neceflity of omirtting piracy, did not
alio omit, at lealt duning the exiftence of the war murder
alfo: Forin attempts to regain veflels or efcape from im-
prefiment, it 1s certainly as difficult to diftinguifh what 1s
murder, and what is piracy. Upon an occafion of {uch im-
portance to the future fafety of his fellow citizens Mr. Jay
certainly ought, and will I fuppole explain, what was his
meaning in that article of the treaty. 'T'he quotations from
Vattel and Rutherford did not apply at all. They are merely -
meant to refer to the cafes of children born at fea, to alcer-

tain, as Vattel does very properly, the right as fubjecls or citi-

zens of the nation to which the veflel they aré” born in be--
longs. | |

‘T'o fuppofe that Vattel de"gned toextend the do&trine, fo
far as to mean that the fhips of a nation are, with refpect to
the fpace of water they cover on the occean, its territory as
to jurifdiCtion, as completely as its land or rivers are, is
to prove him not only guilty of an inconfiftency unbecoming
{fo well-informed an author, but to make him flatly contradict
do&@rines exprefled in other parts of his work. He then
contradi&ts that neutral veflels do not make free goods; and
it ison his authority the Britith reft more than any other, their
rights to fearch neutrale. .

~ Among the reafonswhich thould make our judges very cau-
tious in deciding againft the claim of citizenthip, by perfons
afluming to be citizens, there is one peculiar to this country, and
which thould be carefully attended to : it is, the difhculty of
diftinguifhing between the natives of fome of the middle and
fouthern {tates, and the natives, of Ireland, Germany, and in
fome inftances Scotland. 'The emigrations fgom thofe coun-
tries to America were formerly very great. 'Whole coun-
ties have been entirely fettled by them, with fearce the in-
termixture of any other. Their children, hearing nothing but
the language of their parents, will as naturally have the Ger-
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man, Irith, or Scorch accent, asif they were born in Europe.
Inftances of this fort muft have occurred to any man, the leaft
acquainted with thefc {tates. Indeed it is well known, thag
i fome places many native Americans, born of German pa-
rente, have been met, who could not fpeak the Enghih lan-
guage. If then any of the(e men, born of German parents,
have become feamen, will it not be impoilible to diftinguifh
between them and Europeans. |
And can there be a more fallacious mode of determinine
than from the voice or accent. 1 know of none more fot:
than that of the countenance ; and to netther fhould an acute
or cxpertenced judge ever artend. |
I now come to the policy of the meafure in the nited
States. More than any other nation, except Great Britain,
ought the privileges of our feamen be vigilantly attended to
— they are the milrument of our commerce, and to them
their country mufk lorX up as the true means of becoming an
important naval power -of having th‘e nb}lity to protect and
guard their rights, andsto infure to 1ts citizens the bleflings
of peace: they are more expofed to the atfacks and info.
lence of powerful and overbearing nations than any other clafs
of our cirizens, and are therefore more entitled to the care and
attention of our public guardians. Poflefing as the United
orztes do, bulky products, every day increafing, and to exs
port which grlat quantities of fhipping and numbers of feamen
arc neceflary, to what portion of their citizens can they look
with more anxiety than to them ¢ Numerous as they may
become within thefe ten years, who knows to what extens
the parental and foftering hand of government may increale
them within the lice fucceeding pertod ! But to effect this we
mult value and cherith them. We mauft recolleét that they are
not our men, but citizens-—that they do not, the moment they
ccome imprefled, by a fuperior foreign force, lofe their rights,
or become loft to their country.  Can it be fuppefed, becauis
they are feamen, they have no famikies, no tender connexions,
nio comforts to endear ftheir homes to them ? Rough and’
boifterous as is the element they traverfe, and laborious as
are their lives, among novne of our citizens are to he found
more true independence and cg'eucmﬁty, Or ‘more ardent ate
tachmsnt to their country. If then they have thofe paffions,
that impatience of infult, that mvincible thirft for revenge,
which indignities like imprefiment and tyranny never fail to
prorake, are they to be punithed fhr ufing epportunities to
exerCife them ?. Are thevto fubmit to the manacle and the
Jath, without a murmur, beeaufc they fear their country, how-
ever pofie{ling the means, may not have the inclination to pro-
te&t them<? If fo, adicm to your cenmerce and your navy L
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Your feamen will fly to other governments more fer‘tﬁble of
their value, and more difpoled to affert and maintain their
rights. | :

I will here take notice of the letter which the judge was faid
to have received from the fecretary of {tate, mentioning, that
¢ the Prefident advifes and requelts the delivery of the
prifoner,”” becaufe it has made fome noile, and Ido'n:c)t ViEW
it ia the fame light with others; I believe that neither of
them meant to influence the opinion of the judge—that
they fuppofed it was a mere matter of courle, that there was

no doubt as to the identity or country of the prifoner ; and

they probably never heard of his claim of citizenthip : that
they were anxious, on the part of this government, faith-

fully to execute the treaty, and that the letter to the judge had
another intent. ‘This I really believe to be the cafe; but
the noife it has made will thew he extreme impropriety of
the higher executive officers of our government ever touch-
ing in the moft diftant manner on any fubjet that may come
before (he judicial. However innocent the intention, as [
think it was in this inftance, it 1s very apt to give rife to una
tavourable opinions; and none more dangerous to a com.
munity can be entertained, than that of a wifh of the ex-
ecutive to influence the judicial. It weakens the confidence
of the publicin both ; and leffens the refpe it is their with to
fhew them. ‘l'he prefent instance will probably operate ‘o
advantage; becaufe 1t 1s to be fuppofed, that after this eur
{ceretaries will be careful to avoid ever writing to a judge on
any fubjet that may poflibly come b-fore him.

In one thing I perfectly agree with Mr Bee, and that 15, 1M
Lis avoiding to queftion the conﬂ:itutionality of the treaty, al-
though I think it unconftitutional. On no {ubje&t am I more
convinced, than that 1t 1s an unfafe and dangcrous doctrine in
a republic, ever to fuppole ‘hata judge ought o poffefls he
risht of queftioning or deciding upon the conftitutionality
of treaties or laws, or any alt of the legiflature. It is
placing the opinion of an individual, or of two or three,
above that of both branches of Congrefs, a dof&rine which
1s not warranted by the conflitution, and will not I hope
long have many advocates in this country.

I {hall here conclude my remarks on this cafe. “They are
made in that {ipirit of deference and refpet, which 1s in.
tended to avoid giving offence, while it examines with ¢an-
dour the fubject under difcuffion. My earneft wifh is to
draw the attention of Congrefs to the amendment of - the
alt, and to prove to them the neceflity of providing in future

C
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againft the delivery of any fugitives, unlefsa bill is found a.
gainft them by a grand jury; to guard them againft entering
into any articles on this fubject in other treaties, unlefs they
aflent to 1t ; and particularly to warn them againft ever forming
any agreements, refpecting fugitives from juftice, except with
nations whofe citizens poflefs the right of trial by jury, and
are willing to reciprocate fo indifpenfible a provifion,

4 SOUTH-CAROLINA PLANTER,

Charlefton, Aug. ;
23d, 1799
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LESTER 1

Having lately stated to the Citizens of the Um'tm" States, 71y
opinion on the case of YoNATHAN ROBBINS, which f_:f-pmred
to me to be c_:f much consequence ; I now take the hbfﬁ‘y gf
addressing them on @ subjeit of gener al concerny on which the
rights, the lonour, and perbaps the peace of our country may

depend.

Ferrow (CI1?rzEnNs

T is unfortunate for the happinefs of mankind, that am-
bition, avarice, or revenge have always governed the
councils of the moft powerful nations. In the earherages,
their ignorance and barbariim were fome excufe 3 but it 18
aftonithing that learning and the arts, while they have en-
lightened and embellithed the people who have encouraged
them, feem not to have foftened the ferocious temper of their
~ governments. Lhe fame thirft for dominion and revenge,
the fame difpofition to controul the weaker nations, prevail
as formerly. It is almoft in vain we feek for a {pot in the
civilized world, where the hand of power, or the inftru-
ments of avarice, will not reach us by their force or influe
ence. The bleflings of peace and freedom, if ever they
are to be found, can only be uninterruptedly enjoyed by a
people remote from the bufy and perplexed theatre of Lus
rope, and who either pofiefs fuflicient force to protect their
maritime rights, or are content to relinquifh them during a
conteft among the greater powers. If they determine upon
the firft, unlefs their force 1s {fuch as to make their junc-
tion with either a ferious inconvenience to its adverfary,
they rifque the evils and calamities of war: if the latter,
the lofs to a commercial people is incalculable ; every clafs
feels it ; the merchant, the planter, and mechanic, are alike
affeCted by its confequences. ' .

I have always confidered it among the hardfhips of mane
kind, that no nation, however juft and impartial in its con
dult to others, or difpofed ftritlyteadhere to its dutyasa neu-
tral ; however innocent in its aéls, or ufeful in its commerce

to the belligerent powers, i1s fuilered to elcape, From their
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. recent behaviour it appears as if no defire to exhibit the moft
marked impartiality, no condefcenfion, no wilh to oblige,
will fave the commerce of this country from their ravemous
grasp. The condu&t of France, in capturing our veflels, no
man can palliate ; it feems to have originated equally in fol-
Jy and blindnefs to their own intereits ; and all that we can
at prefent hope from their earneft defire to negociate, 1s,
that having feen their error, they will make ample repara-
tion. DBut what fhall we fay of the captures of our veflels
Tately made by the Britith cruizers m the Bahama and the
Weft India Iflands? It has fo aftonifhed me, and appears
fo contrary, either to the policy or interelts of zheir govern-
ment, that it 1s with difficulty I can believe they are warrant-
~ed by its orders. ~ They have become however, {o numerous
and alarming. and amount to {o ferious a {um, that they
loudly call for the interference of owr government—hrit, to
remonftrate, calmly to enquire into the reafons, and, f{lill
prefenting with fincerity the olive branch, to afk for redrefs.
I know too well the value of peace to my country, to wifh it
riftked for trifling caufes; growing as we ar¢ in wealth,
in population, and in confequence, its continuance to her
citizens is, of all things, the meft valuable, except their
national honor. This however, muft at any rate be pre-
ferved. With ftates as with individuals, to punifh the firft
infult is of infinite importance. QOur government, with re-
fpect to France, has properly chofen this conduct, and it
would be as impolitic as dishonourable for her to deviate from
it with regard to Great-Britain. Far am I from hoping
that we fhall be ever driven to the painful neceflity. We
truft, that a mation which fpeaks fo loudly of her juiltice, a
nation which declares fhe has entered into the contelt with
France with 1o other view, but to fecure the order and
peace of Europe, only wants to be informed upon the fubject
that the moment fhe knows her cruizers have violated the
rights of a friendly and unoffending power, fhe will not only
make ample reparation for our loffes, but punifh the aggref-
fion of her officers in an exemplary manner.
Underftanding, as fhe well does, her mtere(t, fhe muit
know that the condu&t of the American government to-
wards her, has not only been ftrictly juit and impartial, but
that they have been charged by other mations with being
too condescending. At no period, moreithan the prelent, mult
fhe feel the importance of our commerce. Poflefhng as we
do, articles of the firft neceflity, and valuable materials for
her manufatures, and unbounded in our ufe of them, where

has Great Britain fo excellent a cuftomer, or onc whoie

_________
T
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trade f{he fhould more encourage and prote& ? One from

whom fo much 15 to be made and [o little apprehended ¢

We have no formidable army or navy to threaten conqueits,
or invade her maritime rights—we have more territory than
we can fettle for apes ; and our remote fituation, the
nature of our government, and the temper of our citizens,
forbid the 1deca of our even wishing to acqui're diftant pofl={-
fions. ‘T'hrowing therefore juftice, and the rights of ncutrals
out of view, furely, a fafe and extenfive intercourfe with
{uch 2a people, muft be of infnitely more value to Great-

Britain than any temporary advantage which may accrue
from {uffering her cruizers to enrich a few licentious indivie
duals 5 at the expence of our friendfhip and conneétion.

However fallacious the idea has hitherto been, I {till en-

“tertain the: hope, that the nations which have injured our

commerce, will be convinced that their intereft, as well as
their honor, requir¢ a different behaviour: that much greater
and more folid advantages will arife from an open and fair
trade, an honorable and juft conduét, than the little degrad-
ing {yftem of private plunder; that the capture of harmlefs
and unarmed neutrals, and the ruin of innocent and unoffend.
ing families, is unworthy the policy of a great nation: that
although they may enrich a few individuals, they never in-
creafe the public wealth : that the benefits to be derived from
them are, in a national point of view, at any rate {mall ;
but that when compared with the ingratitude, and too fre-
quently perjury they occafion in unprincipled mariners, the
corruption which it 1s faid they fometimes carry upon the
bench of juitice, and the {pirit of licentioufnefs and robbery
they introduce, they are trifling indeed. It is therefore to
awaken them to a fenfe of their true intereft, to allay the
{pirit of retaliation and revenge, which is rapidly growing
In every part of the union, and before it is too late, to open
the way to fuch explanations as can alone preferve to both
the bleflings of peace, that thefe remarks are {fubmitted with
the beft and moft amicable intentions.

~ When a nation cenfures the acts, or complains of the
fﬂjuf’l%ce of another, itis proper for their government, or
{ts Citizens, to fhew, not only that they have been jusz and
upright themselves, but that the injuries they have fuftained
have been produced by unjuft and 1illegal meafures on the
part of thofe they complain of, and fuch as are not warrant-
ed by the law of nations, or the treatics exifting between

them.

The fubject, therefore, I intend to difcufs in the prefent
number, is the inmenfe amount of American veficls and
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property takeh by the Britith cruizers and carried into the
Bahama and Weft-India Iflands, and other parts of theiy
dominions, and the reafonus given by their judges for theiy
condemnation.

‘T'he captures made by the Britifh cruizers, have for a
confiderable time been extremely ruinous to the American
commerce. Their depredations, which they have never
ceafed, even fince the formation of the treaty, have lately
beccme fo numerous and important, as to oblige the mer-
chants to look to their own government for redrefs and pro-
te€tion. Nany of them, to my knowlege, are enquiring
the beft means of applying for this redrels, and they will
no doubt be heard with the attention due to {o important
a clafs ot our citizens. L'he real merchants, the men who
trade on their own capitals, and are not the fators or agents
of others, are of fuch confequence to our commerce and
revenue, that it 15 impoilible to feparate their interefts from
that of the owners of the foil, or indeed from the governa
ment itfelf : they are {o intimately connected, as in a great
meafure to depend upon each other. The value of our
exports depends upon the capitals, and the number of mer-
chants who are to purchafé them ; the competition they
create, and the fatety with which our produce can be thip-
ped. A great part of our revenue depends upon the fame
circumitances : for without fafety to the tranfportation, and
proper prices for our exports, our importations muit decreafe
and the revenue be leflened. Hence arifes the unavoidable
neceflity of ouy government interfering to protect their mer
chants, whenever they find their property expofed to feizures
and condemnations unwarranted by the law of nations.
To thew this will be my endeavour. I fhall not apply to the
pailions, but to the judgments of my readers. I have al-
ready faid it /s equally iy intention and wifh to allay, and
not to provoke ; to produce redrefs by amicable negociation,
to {moothe the way to :hat uninterrupted commerce which
I well know to be among the greateft bleflings citiier nation
can €njoy or fecure.

Amidit the variety of captures which have been lately
made. the number condemned in the month of Auguft at
New-Providence i1s the mott formidable we have feen; it
.amounts to a fum little fhort of 300,000 dollars. If any
thing like the fame number of eaptures is made in one
month, and carried into and condemned in the ports of Ja-
mazica, Antigua, Barbadoes, Martinico, and the other Bri-
tifh Iflands in the Weft-Indics, and at Halifax, and they
capture and condemun, for the fame realons, all our veliels they
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may meet going to any of the ports in Europe of the
powers at war with them, the American eommerce, and {o
much of its revenue as is dependent upon it, is 1n a fair
way of annihilation ; and no prudent people will cenlure
the interference that is claimed.

QOut of the numerous condemnations which have been
made by the Bricfh court of vice admiralty, I fhall fele&t
the following, as they contain their own {tatements, with
the reafons of the judge.

MACKAY AND NICKS,

VERSUS
The Polacre Ship Adams and Cargo.

The Polacre fhip Adams was captured on a voya-e from
New-York to New-Orleans, and was condemned with her
cargo as prize to the captors.

It appeared, that the owner, who was on bheard at the
time of capture, was born in Ireland, had removed from
thence and fetiled in the United States of America, in 1792,
and had been admitted a citizen in due form of law, in
March, 1796. |

Condemnation was urged on three grounds.

1{t. That the claimant was not an American citizen, but
a Bri ifh fubjett.

2d. That the veflel was an adopted veffel of the enemy.

And laftly, that the property was enemy'’s, and the claim-
ant only covered it in his name.

The judge, in his decrees confined himfelf to the con-
fideration of the firft point, and declared that the claimant
being a natural born fubject of his majefty, and not having
been admitted a citizen of the United States of America,
until March, 1796, could not be confidered, with refpeét
to Great Britain, as a citizen of the United States, {o as to.
entitle him to trade with the encmies of the king,

THE KING,

VERSUS

The Brigantine Felicity and Cargo.

The Felicity and cargo were owned by am American
citizen and were arrefted on 2 voyage from New-York
to Havanna.

A part of the cargo tarning out, upon fearch, to be con-
traband of war; both veflel and cargo were condemned as
lawful prize. '
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It refults from thefe {tatements, that a Britith {ubjelt,
who fince the commencement of the prefent hoftilities, that
1s February, 1793, has obtained letters of citizenihip, or
in any manner been admitted a fubjet or citizen of a neu-
tral powcr, trades with any of the nations at war with G.
Britain, he is liable to have his property engaged in fuch
commerce {eized and condemned.

That contraband goods found on board a veflel, make
all other articles in the fame veffel belonging to the owner
liable to confifcation ; and that contraband articles, if fhipped
by the owner of the veficl in which they are found, {ub-
ject the veffel to condemnation. |

In difcufling the opinions and pretences upon which the
commerce of eur country is fo much plundered at prefent,
and on which its future fafety fo effentially depends, I
fhail first, confider the queftion €€ yespecting ihe rﬁg/yr q}f a
citizen 1o leave bis country and change his allegiance, and ahat
is the law of nations on this subject. No queftion is more
ceicbrated in the ancient and modern world than this, A-
moug the ancients, there was no doubt a citizen had a
right to leave his country whenever he thought proper.—
As Rome, from her power and influence, and her know-
lege of public affairs, unqueftionably diltated and fixed the
general opinion, 1 {hall confider 1t necefiary, with refpect
to the {entiments of the ancients, to give the ulage of the
fole muftrels of the world as colleted {rom Cicero, the
moft learued and eloquent of her ftatefmen. He fays, ¢ that
by the conititution of the Roman commonwealth, no citizen
could be forced 2o leave the commonawealth ; or, if he pleated,
mot to leave 1, when he was made member of another he
preferred toit.  That a lictle before his remembrance feve-
ral citizens of Rome men of credit and fortune, voluntarily
left that, and fettled in other commoenwealths—¢ and the
way, fays he, ¢ s gpen from every state to ours, and  from
eurs to every state.” _ :

This was the opinion of the Roman Republic, and of its
luminary, Cicero —than whom the world has not {een a
greater man, €ither as a writer, Or an orafor.

In examining the leading modern authors on the law of
nations, we fhall find a general concurrence, at leaft fo far
as to eftablifh the opinions neceflary to my prefent purpofe.

Grotius, in treating of this {ubjell, {ays, ¢« Nor are we
{peaking of going out of one part of the ftate inte ano-
ther part of the fame ; but cut of the whole ftate or extent
of the fovercign. That we ought not to go out in troops
or large companies, is {ufliciently evident from the end and
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and defign of civil fociety, which could net fubfift if fuch
permiflion was gtanted ; and in things of 4 moral nature,
what 1s neceﬁ'ary. to obtain the end, has the force cf alaw
but the cafe feems quite different when a fingle perfon leaves
his country, as it is one thing to draw water ont of a ri-
ver, and another thing to divert the courfe of a part of that
river, Tryphonius exprefsly fays, that every man has a
right to choofe the f{tate of which he has a mind to be a
member. ~ And Cicero, in his plea for Balb_us, commends
that privilege which every one has, of not staying in any state
against his inclination 3 and he calls the power of ‘elther keepe
ing or parting with one's right, the foundation of liberty.

Vattel, in his differtation on the fame fubjtj:&, allows_, that
many diftinctions are neceflary in order to give a {olution to
the queftion. ¢ Whether a man may quit bis country, or the
€. gociety of which be 1s a member 2 1ft. The children have
a natural attachment to the fociety in which they are born.
Being under the neceflity of acknowledging the protetion
it has granted to their fathers, they are obliged toit in a
great meafure for their birth and education ; they ought
then to love it, exprefs a juft gratitude, and return the bene-
fits they have received. But every man born free, the son of
a citizen avrived at years of discretion, may examine awbhether
1/ be convenient for him to join in the society for which he was
destined by birth. 1f he finds that it will be no advantage
to remain in it, he is at liberty to leave it, making a return
for what it has donein his favor, and preferving, as much as
 his new engagement will allow him, the fentiments of love
and gratitude towards 1t.

In another place Vattel fays, ¢ a citizen may quit the ftate
of which he is a member, provided it be not at fuch a cone
junéture when he cannot abandon it without doing it a re-
markable prejudice.” And in a third, ¢ every man has a
right to quit his country, in crder to fettle in another,
when, by that ftep, he does not expofe the welfare of his
country ”’

The refult of thefe opinions i3, that among the ancients
the right of a citizen to quit his country when he pleafed
was unquestioned. That among the moderns the right is ad-
mitted at all times, except at a conjuncture when, ¢ he cane
not abandon it without doing it a vemarkable prejudice 3°
that 1s, In time of extreme danger, when an enemy has ace
tually invaded the country, or is about immediately to
do {o.

This is the utmoft latitude the meaning of the words;
“ awithout remarkable prejudice,” will admit. It 18 allowed,

D
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that the citizens who in this fituation abandon their coun-
try, endeavering to {ecure themfelves, inftead of defending
it, manifeftly violate the pa& of fociety, and are deferters
which a {tate has a right to punifh ; but it muft be in cafes
of exreme necessity and danger ; in no other, by thc law of
nations, 1s the reftraint admitted.

When a country is engaged, merely in a naval war, or in
distant expeditions, and no danger threatened at home, her
fubjeéts or citizens have then as perfect a right to expatriate
themfelves as at any other. England has been more than
one half of the laft hundred years at war, and not above
once or twice during that period has fhe been attacked at
home, and that by her own fubjeéls, in attempting to place
another monarch on the throne ; thefe infurretions lafted
but a fhort time, and for the remainder of the century the
country was in fecurity and tranquillity.

If, therefure, the opinion was to prevail, that, during

any war, whether naval or otherwife, or however distant in
its operationsy “her {ubjects could not change their allegiance,
notwithftanding their affairs, their neceflitics, or even rheir
bealths, might require, being for half a century, impriloned
and deprived of their rights—confined like plants to the
fpot where they happened accidently to {pring, and coms-
pelled to vegetate there at the will of their fovereign.

It is faid that the law of England does not permit a {ub-
ject ever to change his allegiance. There is, 1 am informa
ed, a fimilar regulation in Ruflia. I have proved the law

of nations allows it in all cafes, except in times of extreme

danger and difficulty. It is neceflary for every independent
people to have laws or regulations of their own, relpeting
the admiflion of citizens; in determining upon thefe, it
would be improper for them to be governed by the laws or
- opinions of particular nations. Thefe vary fo much, that
it would be impoffible to frame any f{yftem that would fuit
the whole. The law of nations being the antient and eft: -
‘blithed ufage, and paramount to all local laws, was the
fafeft and moflt proper criterion. It knows no diftin&ion,
and adls upon general principles ; it teaches us that all men
have a natural right, except in the cafes alluded to, to
ehange their refidence and leave their country for another ;
that, as Cicero fays, the way lies opon to all, and that the kecping
or parting with :‘Zu'.r right is the foundation of liberty. It cona
fiders it as a cruel and unjuftifiable reftraint, that men
thould be so much {uppofed the property of the fovereign,
in whofe dominions they happen to be born, as to be obliged
sither to live there conftantly, or if they emigrate, that the
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duties or obligations of - fubjects fhould {till follow them ;

that although they might live in other countries, it would be
under the degrading disability of ftill being confidered as {ub-
jects of the power they had left, and that they therefore
would be incapable of mixing in the councils of the coun-
try to which they had removed, Despising such a state of
bondage, the law of nations gives to €very one, as it ought,
the right of living where he thinks proper; lnf’tcad‘c:f being
fixed to one {pot, of becoming, if he pleafes, a citizen of

the world. Nor is this a new doétrine : it is as old as the
Athenian Republic. ¢ I would rather™ fays Socrates, ¢ be
a citizen of the world, than of any particular comm nwealthy'”
Nay, fo fixed was this opinion among the ancients on the
right of a citizen to leave his country, that in difcuflingit,

Demaratus exclaimed, be would prefer liberty in banishment, ta
servitude at home. The -opinions of all the beft modern
writers are, as I have quoted, that, except in times of ex-
treme danger, a citizen has a right to change his fituation
and refidence, and it is on this opinion that the United
otates have founded their law. Confidering their habits and
principles, it was impoflible to frame it upon any other.
Every American citizen is born free, and glories in it with
reafon. The firft lefTon he receives from his father, and the
firlt he tranfmits to his fon, is, that independence 1s his
inheritance ; he is proud of being himfelf; capable of think-
ing, feeling, and alling for himfelf; he ¢an have no idea
of being confined to one country, or one allegiance, if he
thinks proper to change them. In their a&k, therefore, it was
impoflible for them to make any diftin%tion or te pay any
attention to the local laws of particular {tates. They have
been obliged from circumftances to vary the time neceflary
to entitle an applicant to citizenfhip; the refidence pre-
vioufly neceflary, in the year 1793, was two years; fothat
all the citizens made in that year; muft have been in this
country tewe years before. Many of them have been here a
much longer time, as 1t 1s well known that there are at this
moment a gerat number of the natives of PBritain, refident
in the United States, who have been fo leng before 1793,
and who ftill continue fubjets of that power. All thole
who became citizéns in 1793 or 1794, muft have, {from the
Jaw admitting them to citizenfhip, been here {fo long as to
prove at once that they left their country before the war, and
in a time of profound peace ; and yet by the decree of ‘the
judge of New Providence, they are not to be confidered as
citizens, and are liable, if they attempt to trade uuder the
American flag, to have their property engaged in fuch com-
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merce feized and condemned. I will afk, under what pre.-
tence, under what colour of law, or of reafon, can thefe
condemnations take place or be juftified ?

It is untverfally admitted by all the writers, ancient and
modern, that in time of profound peace a man has a right
to lcave his country, I have thewn, from the refidence pre-
vioully neceflary to qualify for citizenthip, all thofe who
were admitted in 1793, and 1794, muft have left Great-Bri-
tain when at peace, and therefore, with refpe& to thofe,
there can be no doubt, among well informed judges, that
the -rovidence judge has wiolated our neutral rights, and that
it 1s the duty of our government to feek redrefs. I am not
without hopes that the policy of amicably granting it, will
be feen and purfued. It might alfo lead to explanations on
the fubject in general; for under the law of nations, I
hold it to be a clear and undoubted right, the fubjet, or
citizen of every power poflefles, to change his refidence and
allegiance, except when his country is actually invaded by
a foreign force, or is in imminent danger of being fo, o
has a conteft amounting to war raging withinit; that it is
a privilege founded in the law of nations and the reafon
of things ; and that the laws of Great-Britain, Ruflia, and
the other countries which difter, are unnatural infringements
of a right their Creator muft have intended every human
being to poflefs: that the United States, having acted upon
this right, it is their duty to protect the lawful commerce
of thofe they have created citizens; that otherwife zher
grant of citizenthip is a public deception, Tuinous to the in-
terelts ot thofe their laws upon this {ubject have entrapped,
and unworthy the juftice and honor of the American na-
tion. | |

I come now fecondly to confider the determination given
by the judge, refpelting the condemnation of all the goods
on board any veffel, belonging to the fame owrer, who
may have fhipped any contraband goods, even of the {malleft
value ; and that contraband goods, fhipped by the owner
of the veflel, remnders fuch vefitl liable to condemnation.

The property of Ameérican citizens depending upon this
conftruétion, being to a very great amount, and as it may
hereafter materially affect them, I have confidered the fub-
je€t with all the care and attention I could; I have fearched
into every authority within my reach; and, after the moft
deliberate and impartial exammation, do not hefitate to pro-
nounce it 2 moft unjuft and illegal decifion—one as unwar-

ranted by the law of nations, asit is by the laws of Engs
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land, or the decifions and opinions of their ableft ftatef-
men and judges.

As the queflion is of irnfinite importance, I trult my
countrymen will not confider me as unreafonably trefpailing
upon their patience in making the follqw"ing obfervations.

[t is agreed by-all writers, that fhips of war, or priva-
tecrs, arc not to attempt any r/.rfffg ffgt:!fﬁif the laaw E’f nations ;
| they are not, by affaulting within the port ofa_fricml,
to difturb the peace of the place, for it muil be inviola-
bly preferved ; they are carefully to attend to the leagues
of their allies, neuters, and friends, according to their va-
riovs and feveral treaties; and therefore, by a marine trea-
ty, between Charles IL. and the ftates of Holland, the com-
manders of privateers are to give fccurity for their beha-
viour, exactly in the manner of the treaty of Great Britain
with the United States; indeed, 1t appears to me that the
whole of the 1gth article of that treaty, is copied nearly
verbatim from that of 1674,

By other articles in the faid treaty, if torture, cruelty, or
any barbarous ufage after capture, be done to the perfons
taken in the prize, the fame fhall difcharge {aid prize al-
though fhe was lawful, and the captains fhall lofe their
commiflions, and they, and the oflfenders, be fubjet to
punifhment. This agreement between the Englifh znd the
Dutch ought to be a ftandard to all nations ; and by the
treaty of Utrechr, there is an article with France to the
fame purpofe. '

Ships carrying powder, fhot, guns, fwords, and other
warlike inftruments for fea or land, bound for an enem
from a neuter nation, or flate, in amity with both the belli-
gerent powers, f{hall be taken as prize, provided they are
wholly laden with them. Money, provifions, &c. can only
be interrupted in time of extreme neceflity, when the war
15 fo fevere that a prince cannot poilibly def¢nd himfelf,
or damage the enemy, without intercepting such things ; and
and it is now agreed and fettled by numerous treaties, that
thofe things which may be ufed out of war, or in war,
(except {hips) fhall not be called prohibited nor liable to
condemnation ; unlefs carried to places befieged ; and it is
univerfally confidered as a rule not to be queftioned, that
goods made ufe of for pleafure and luxury only, are free
i necutral fhips. But the part-of the law of nations efta-
blithed on this fubje&t, which claims peculiarly the attention
of every American citizen, is, ¢ that in cafe part of the
fading of a imp 1s prohibited or contraband, and the other
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part merely for plealure, the goods prohibited only, fhall be.
judged prize, and the fhip and the remainder of the cargo
be difcharged, which may proceed in the voyage on deliver-
ing up the other goods, without being even brought inte
port. Butif a {hip be wholly laden with contraband goods,
then, and only then, both the fhip and the goods may be
made prize.” '

Thefe are the fettled and eftablifhed rules which govern
ail well-informed and impartial tribunals, in deciding vpon
prizes; and I fhall examine how far they are confiftent with
the treaty made by Great-Britain with the United States, and
‘whether that treaty has not, with refpect to contraband, ex-
prefsly stipulated that a conduét fhall be obferved by the
Britith tribunals exaéltly the reverfe of the decrees of the
Naflau judge.” _

‘The 17th article flipulates, that if any veffels are detained
on fufpicion of having enemy's property, or contraband
goods on board, they fhall be carried to the neareft port ;
and that which belongs to an enemy fhall be made prize of
only, and the veflel {hall be immediately at libertyto pro-
ceed with the remaiuder. The 18th article declares what
thall be contraband, adding to the ufual lift, timber for thip
building, tar, copper in fheet, {ails, hemp, and cordage, and
generally whatever may ferve for equipping veflels, except
unwrought iron, and fir planks. "lhe fame article exprefs-
ly declares, that whenever provifions, or other articies, not
generally contraband, may by the exifting law of npaticng
be confidered fo and be {eized, the fame fhall net be con-
fifcated, but the owners fhall be {peedily and completely
indemnified, and the eaptors, or, in their default, the go-
vernment under whofe authority they a& fhall make full
compenfation, adding a realonable mercantile profit, and
freight and demurrage, incident to {uch detention.

Although I have ever difapproved of thefe articles in
the Britfh treaty, and clearly forefaw the evils which have
arifen from our giving a colour to the Britifh cruifers to
take and detain our veflels on any pretence, the extending
the Iift of articles declared contraband of war, and yielding
to their feizing our proyvifien fhips; yet, upon comparing
thefe regulations with the decrees and condemnations of
the Judge at Nafluu, we are aflonifhed beyond expreflion,
that fo open a violation of juftice, of thelaws of nations,
and of exifting treaties, fhould be attemp ed by any judge
aCting under the authority ef a nation which boafts {o much
of the purity :.u:d_-'ii:r;pnrtia?i:y of her tribunals.

J
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No one can now for a moment doubt, that not only by
the laws of nations, the laws and adjucations of England
and her courts, but by the exprefs provifions of their
treaty with the United States, the Britim cruifers are bound
not to touch any part of an Amecrican cargo, except {uch
as is enemy’s property, or undoubtedly contraband aecord-
ing to the Jaws of nations : that it is {tipulated in the moft
pofitive manner, in the cafe of provifions and articles not
- generally contraband, but which may by the exifting law of
nations be confidered fo, and be for that reafon carried into
port, that they fhall not be confifcated or condemned ;
but that the owners thereof fhall be completely indemnified,
and with a reafonable mercantile pl‘Oﬁt. The judgc there-
fore at Naflau, or any Englifh judge, was bound by the
moft powerful reafons to refpect all Ameriean property, ex-
cept ammunition or implements of war. The treaty ex-
prefsly forbids their condesning any other part of it; and

it was his duty in all the eafes mentioned, only to have
- confifcated the military ftores, or what was clearly proved
to be enemy’s property. As a judge, inftead of tarmifhing,
he thould have confidered himfelf the guardian of the pub-
lic honor of his government, the preferver of her treaties,
and the proteter of thofe rights the had folemnly promifed
to maintain inviolate towards a neutral and friendly power.

I had proceeded thus far in the prefent number, when I
received information that the fpoliations upon our trade, and
the number of the veflels carried into Kingfton im Jamaica,
exceeded thofe carried into New-Providence; and that
the lift expeted from Martinico, Mountferrat, St. Kitt’s,
and Tortola, were comparitively large. In this diftrefling
dilemma, it becomes every friend to his country to unite in
endeavoring to obtain the fulleft informagion. The mer
Chgms, who muft be the moft interefted, are earneitly called
upon, and requefted to furnith particular and authentic
documents of their refpective loffes ; 1t would perhaps be
belt to fend duplicates, tranfmitting one copy to the fecre-
tary of f{tate’s office, and the other to one of their repre-~
{entatives in congrefs. This fhould be done throughout a//
ihe ports of the United States. No time is to be loft; the
meeting of Congrefs approaéhes, and they fhould have the
fulleft information. "The merchants fhould 'recolle&, that
the reafons given by the judge, and which we are to prefume
are the reafons which govern all the Britifh courts of ad-
miralty in the Welt-Indies, go almoit to the annihilation
of our commerce, particularly in the Weft-Indies. That
which re{pets Britith fubjedts made citizens fince February,
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1703, 15 highll)/ important ; but the do&rine refpelting cone
traband, is ablolutely the moft ruinous and illegal that they
could have devifed. e
‘We know that the lit of contraband articles, as efta-
blithed by the law of nations, is frequently altered by agrec-
ment between different powers. I have examined a variety
of treaties in which thefe articles have been altered, fome
treatics leflening and others encreafing them. The treaty
between Great Britain and the United States, enlarges them
very much ; there is {carcely one between commercial na-
tions i1 which 1t 1s not an important article. To know
thercfore exactly the frate of contraband articles, as they
ftand between different countries, requires refearches and
examinations to which none but men in the habits of public
“bulinefs are much accuftomed. It is not to be expected
that every merchant, or fupercargo, or mafter of a veflel,
i1s a man of letters; that he is to be acquainted with the law
of mations, or to underitand in what particular fituation
parts of their cargoes may become contraband.  Nine tenths
of the articles thipped by a merchant may be proper, and
the remainder may through ignorance be contraband 5 nay,
a fingle article may have inadvertently been fhipped ; and
for this trifling miftake, i1s he to forfeit perhaps his all 2
Can fthis be juft, or is it confonant to thofe principles on
which the laws that govern ftates in their intercourfe with
each other, are founded? The cafes which fometimes occur
on the fubje& of what is, or what is not, under exifling
circum{tances, contraband, require the niceft diftinétions
the moft able and expericnced judges have often differed upon
them : how much more reafounable then is that law, which
does not expect from every one concerned in trade an ac-
curate knowledge upon the fubject, and only forfeits the
article that is contraband 7 T will ftill indulge the hope tat
upon a ferious and attentive confideration of the fubject,
Great-Britain will find it her true policy to remove and
corre€t che injuries which determinations like thefe produce.
It muft always be her intereft to prote&t the jult rights
of commerce, to fupport thofe principles which promote
the labors of mankind, fince (he herfelf, ke the United
States, can only be great from the virtuous indultry of her
inhabitants. |
The projet of having alone the empire of the fea, and
not only monopolizing, but treating all kinds of commerce
23 fhe pleafes, is notlefs chimerical, or lefs deftruétive than
that of aniverfsl dominion on the continent. It 1s to be
happine!s. ef mankind, the Englifh were

1_. 5

g ¢ et o
-mfm;d, 1O L



Cas |

convinced of this truth, before they learn it by their own
experience. France has already repeated many times, that
it was neceffary to eftablifh a balance of power at {ea, and
has yet perfuaded nobody becaufe they fuppofed fhe wifhed.
to be the ruling power, and, by leflening the force of the
Englifh, more furely to give laws to the continent : but if
England continues to abufe its {trength-and exercife a ty-
rannv on eommerce, all the other ftates, that have fhips and
feamen, will be compelled to umite againit her and afiert
their rights.

The United States are probably foon to take a new station.

They are about to enter upon a negociation with France 3
and the preent uncertain ftate of their commerce with

Great Britain, the difficulties which have arifen refpeting
the immenfe claims, amounting to millions, made by Bri-
tifh fubje&ts under Mr. Jay’s treaty, and the feceflion of the
American eommiflioners. muft open a negociation with that
power ; one in which every interfering claim, whether of
commerce or otherwife, can be amicably adjufted. Thus
will all the important relations which this country has with
the two moft powerful maritime ftates, and thofe with whom
fhe has the greateft intercourfe, be again {fubmitted to ne-
gociation. It will be epened, too, at a time when, being
more experienced, and better underftanding her true in-

terefts, fhe will probably have it in her power to form
treaties upon principles which may remove the objections to

the prefent, and poflibly reconcile and conciliate all parties.

That all thefe difficulties may thus end in preducing the
bleflings of a free commerce, and domeftic harmony, muft
be the wifh of every friend to his country.

I will here cenclude, with indulging the hope, that thofe
who may direct our affairs, or reprefent our citizens in
the ccuncils of the union, will upon every occafion fuffer
themfelves to be alone governed by the principles of im-
partial juftice to all nations, by an upright and fteady at-
tention to the true interefts of their own country—that they
will encounter no improper partialities for fome nations, and
diflike to others ; that they will by no means permit their
public opinions to be influenced by the hope or expeQation
of what might happen in Europe ; that of all things the
mof(t changeable and uncertain; that fo much depends
upon fuccels, or misfortune in war, nay, frequently upon
the event of a fingle battle, upon the ability and fidelity of
a general, the zeal of his troops, or the enthufiafm of 3

E
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people, that it was almoft impoflible 1n one year to fay
what may be the ftate of things the next.

The termination of the war is no doubt of the higheft
importance to the civilized world ; it is difficult to fay how
or when it will end. At prefent it is our duty to guard our
rights, and be juft and impartial in our public conduét.
The event we muift leave to him, in whofe hands is the
fate of nations, and under whofe prote&tion we have hither-
to been a free and fortunate people.

A SOVTH-CAROLINA PLANTER.

Charleston, Qet.
g 1799,
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LETTER IIL

My last addresses to ¢ The Citizens of the United States,”
avere on the subjects of the case of Jonathan Robbins, and the
captures of our vessels by the British Cruizers. The follow-
ing 15 on the Mutual Claims of the two nations, the secession
of thetr commissionersy and the eventful state to which things
are veduced : a subject which will no doubt claim the serious

attention of every friend to the rights and peace of his
country.

FELLOW CITIZENS.

&/R/ HEN a difference refpe&ing the conftruction of trea-
ties is about to take place, between nations long in the ha-

bits of intimacy, and an important commerce with each
other, it is of infinite confequence to a government, or its
citizens, to be able to fhew that they are not in the wrong :
that the conftruétion they infift upon is a proper one, and
that they are governed, not only by the principles of the
moft exa& juftice, but alfc of the moft honourable and
liberal policy : that difdaining to be bound by narrow and
rigid limits, they are willing to give to the infirument every
latitude its intention will juftify. But that the points con-
tended by their opponents, being neither within its letter
or meaning, they are obliged ta refilt them for reafons
which, with deference and refpect, they fubmit to their
countrymen, and to an enlightened and impartial world.

It will be always painful for a people {o unambitious and
fo little difpofed to controverly as the United States, to
contend wirh any nation upon points on which they could
with truth be charged with the {malleft departure from the
moft exact and honourable juftice ; or with not complying

with {tipulations folemnly entered into and ratified by their

"% The relative fituation of Great-Britain and the United

States is {fuch, as to make this difference peculiarly difagreea-
ble : they are fo connefled by commerce, and their trade
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is {o reciprocally beneficial; that except the prefervation of
their national honor, I know no object that is to be putin
competition with it. There are few countries whole fitua-
,tions enable them mutually to extend and receive fo many
advantages, and certainly few who ought to have lels ap-
prehenfions of danger from each other. The bencfits to
be derived to each from peace and an undifturbed com-
mecrce, are incalculable, "To bleflings like thefe, ali {ubor-
dinate confiderations fhould yield. OSeparated as they are
by an ocean of great extent, and differing in climate and
fituation, where | will afk again, has Great-Britain fo ex-
cellent a cuftomer ?  They, a great manufalturing people,
we, a nation of planters, fending them our valuable ma-
terials and produtions, and taking from them in return
- their manufatures and fuperfluities. Her minifter has often
boasted, that in lofing America they lost nothing but terri-
tory : that our trade with Great Britain was greater than
ever : and a late writer confefles that in purchaling fix
millions annually of her manufatures, we were the best
foreign cuftomers the Englith had. How important an

object then is it to them to {ecure fo great and fo growing
a purchafer ? one not much inferior to them at prefent in

population, and whofe unparalleled increafe will make them
every day a better ¢ |

While poflefled of fo much more territory than we can
people, 1t must for many years be the interest of the United
otates to be a land of hufbandmen: they can purchaie
cheapér than they can manufalture, and the rapid exten-
fion of their agriculture will prove the moft folid means of
promoting the f{trength and riches, and protecting the
morals of their citizens.

On ewery ground of policy as well as humanity, in which
the fituation of the two countries can be viewed, itis {o
much their intereft to be in peace with each other, that it
becomes all their true friends to interpofe their beft fervices,
and by moderation and conciliatory meafures prevent the
moft dreadful calemity that can happen to either.

I well know I have been frequently accufed of improper
partiality to one nation, and undeferved enmity to another.
Convinced of the purity of my motives, and that the
opinions and meafures I have advocated, were founded in
a wifh to promote the real interefts of our country, 1
have long been accuftomed to defpife both public and pri=
vate calumny. Belicving truth and reafon to be on my

fide, I have always ufed them as my fhicld agamnix the
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fhafts of error and deception. Well knowing the confe-
quences of war, I have exerted mylelf as much as my feeble
influence would permit, to aflilt in avertiag its evils from
wour citizens, and in doing fo have differed from many whofe
fentiments I fhall refpect, Confiftent as I truft my public
opinions have always been, I {hall upon the prefent occafion
ufe the {fame unwearied diligence to arrest the hand of vio-
lence, and prove to both people the error of that opinion
which could prefer hostility to peace, or force to temperate

dilcuthon. *
It 15 the charaller of monarchies to delight in war: the

pride of conquest and defire to rule mnvariably govern their
councils. To love peace and cherifh all 1its milder arts;

thould be the true policy of every wife republic: for
none but the most important reafons ought they to fly to
arms. It is only in the last refort it ever fhould be theught
of. When moderation and difcuflion have been exhausted,
and every honorable means to prevent a difference have
failed ; when points unfounded in justice and ruinous in
the extreme have been urged, and nothing fhort of an un-
conditional compliance will be accepted : then, but not
until then, can a republic be justified in committing their
interests to the uncertain events of war: zhen, and probably
not before, will all their citizens be convinced of the mode-
ration and equity of their government, and be ready to {up-

port and defend its rights
Thefe refle€tions have been occafioned by the awful

and alarming ftate to which things are reduced between
Great Britamn and the United States.  Finding that our citie
zens feem not to be apprifed of their fituation, and anxious
that they fhould be prepared for an event, whichin my judg-
ment nothing but the utmoft prudence and forbearance on
both fides will prevent; I confider it as my duty to inform
them, that in drawing for the fifth commiflioner under the
6th article of the treaty with Great-Britain, the Britifh
commiflioners have been fuccefsful: that in confequence of
obtaining this decided majority at the board, fuch principles
have been eftablifhed by them as have opened a door to claims
amounting to many millions—claims fo great indeed, and
the priciples {o ruinous to the interefts of the United States,
and fo clearly not within the meaning of the treaty, that the
American commiflioners have feceded from the board. It is
mentioned 1n the papers, that one of the DBritith commif-
fioners has returned to England ;5 and 1t1s {aid with great
appearance of truth, that the commiilioners in London under
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the ~th article for deciding upon the cafes of the veffels
captured by the Britith cruifers, in 1793 and 1794, have al{o
feceded 3* if they have not already, as {oon as they hear of
the feceflion of the American commitflioners in Philadelphiay
there is no doubt they will retire as a matter of courfe. "The
increafe of the captures of our veflels by their cruifers, I
{tated in my laft addrefs to you ; and our {ubfequent accounts
do not warrant a belief that they will be leflened. Thus
are things returned to the fituation in which they were in the
{pring of 1794, when the then Preﬁdept (General Wath-
ington) fent Mr. Jay as envoy extraordinary to London to
adjuft them; at leaft fo far as refpetts Brntith claims for
debts, claims for captures of American veflcls, and 7he violated
honor of our government.

It is true the Britifh government are fince in pofleflion of
~a treaty, under which they have attempted to {upport thefe
claims, but as they are ruinous and totally inadmiflible on
our part, the exiftence of the treaty only contributes to in-
- creafe the delicacy and difficulty of our fituation, and te
make the adjuftment of difterences lefs eafy.

In order to give a corret view of this {fubject, 1t will be
neceflary to ftate the 6th article of the treaty, which 1s in
thefe words :

« Art. VI. Whereas it is alledged by divers Britith mer-
chants and others his majefty’s {ubjects, that debts to a con-
fiderable amount, which were bona fide contracted before
the peace, ftill remain owing to them by citizens or mnhabi-
tants of the United States, and that by the operation of
various lawful impediments fince the peace, not only the
full recovery of the faid debts has been delayed, but alfo the
value and fecurity thereof kave been in feveral inftances
impaired and leflened, fo that by the ordinary courfe of
judicial proceedings, the Britifh creditors cannot now obtain,
and actually haveand receive full and adequate compenia-
tion for the loffes and damages which they have thereby
{uftained : jt is ‘agreed,-that in all fuch cafes where full
compenfation for fuch lofles and damages cannot, for whate-
ver reafon be actually obtained, had and received by the
faid creditors 1n the ordinary courfe of juftice, the United
States will make full and complete compenfation for the
fame to the faid creditors: but it 1s diftinctly underftood,
that this provifion is to extend to fuch lofies only as have

9

* See the Prefident’s Specch, opening of Jfirft fefion of fixth
Congrefiy 1799,
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been occafioned by the lawful impediments aforefaid, and
is not to extend to lofles occafioned by fuch infolvency of
the debtors, or other caufe as would equally have operated
to produce fuch lofs, if the faid impediments bad not exifted,
nor to fuch lofles or damages as have been occafioned by
the manifeft delay or negligence, or wilful omiffion of the
claimant. | '

« For the purpofe of afcertaining the amount of any fuch
loflfes and damages, five commiflioners fhall be appointed,
and authorized to meet, and aét in the manner following, viz.
Two of themfhall beappointed by his majeity, two of them by

the Prefident of the United States by and with the advice and
confent of the Senate thereof, and the fifth by the unanimous

voice of the other four ; and if they {hould not agree in fuch
choice, then the commiilioners named by the two parties fhall
refpeétively propole one perfon, and of the two names {o pro-
poled, one fhall be drawn by lot 1n the prefence of the four ori-
ginal commiflioners. When the five commiilioners thus ap-
pointed fhall firft meet, they fhall, before they proceed to att,
refpeltively take the following oath or afhrmation, in the
prefence of each other 3 which oath or afirmation being fo
taken and duly attefted, fhall be entered on the records of
their proceedings, viz.—I 4. B. one of the commiflioners
appointed in purfuance of the 6th article of the treaty of
amity, commerce, and navigation between his Britannic
majefty and the United States of America, do {folemnly
fwear or affirm, that I will diligently, impartially, and care-
fully examine, and to the beit of m]y judgment, according
to juftice -and equity, decide all fuch complaints as under
the faid article fhall be preferred to the faid commiflioners ;
and that I will forbear to act as a commiflioner in any cafe
in which 1 may be perfonally interefted. ,

¢ Three of the {faid commiflioners thall conftitute a board,
and fhall have power to do any alt appertaining to the faid
commiffion, provided that one of the commiflioners named
on each fide, and the fifth commiffioner fhall be prefent, and
all decifions fhall be made by the majority of the voices of
the commiffioners then prefent ; eighteen months from the
day on which the faid commiffioners fthall form a beard, and
be ready to proceed to bufinefs, are afligned for receiving
complaints and applications ; but they are neverthelefs au-
thorized 1 any particular cafes in which it fhall apppear
~ to them to be reafonable and juft, to extend the faid term
of eighteen months, for any term not exceeding {ix months,

after the expiration thereof. Lhe faid commiflioners {hall
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firft meet at Philadelphia, but they {hall have power te
adjourn from place to place as they fhali fee caufe.

«¢ The faid commiflioners in examining the complaints and
applications fo preferred to them, are empowered and re-
quired in purfuance of the true intent and meaning of this
article, to take into their confideration all claims, whether
af principal or intereft or balances of principal and intereft,
and determine the fame refpectively. according to the merits
of the feveral cafes, due regard being had toall the circums-

~ {tances thereof and as equity and jultice fhall appear to

to them to require. And the {aid commiflioners fhall have
power to examine all {uch perfons as fhall come before them,
on oath or affirmation touching the premifes; and alfo to
receive in evidence according as they may think moit confift.
ent with equity and juftice, all written depofitions, or bocks,
or papers, or copies or extracts thereof ; every fuch depofi-
tion, book, or paper, or copy, or extract being duly autheri-
ticated, either according to the legal forms now refpectively
exifting in the two countries, or in {uch other manner as
the faid commiflioners thall fee caufe to require or allow.

¢«¢ The award of the faid commiflioners or any three of them
as aforefaid, fhall in all cafes be final and conclufive, both
as to the juftice of the claim, and to the amount ef the fum
to be paid to the creditor or claimant : and the United States
undertake to caufe the fum fo awarded to be paid in {pecie
to {uch creditor or claimant without deduction ; and at the
{ame time or times, and at fuch place or places as fhall be
awarded by the faid commillioners; and on conditions of-
fuch releafes or afignment to be given by creditor or claim-
ant, as by the faid commiflioners may be directed : provided

~always, that no fuch payment fhall be fixed by the faid

commiflioners to take place fooner than twelve months from
the day of the exchange of the ratifications of this treaty.”
From an attentive examination of this article, it will be
found that none but Britifb merchants and other fubjeclts of
his Britannic majefty, are cntitled to recover under it : that
they muft prove their loffes have been {uftained by lawful
impediments arifing from the public authority of the rOVETil=
ment : that they have nor arifen from the infolvency of the
debtor ;3 not occafioned by thele impediments, but owing to
caufes unconnected with them ; that they have ufed due dili-
gence to recover thefe debts; and that no wilful negligence,
omiflion, or delay could be imputable to them in their attempts
to /ue and recover in the courts of the feveral ftates. 'Lhefe
muil appear to every unprejudiced ¢xaminer to be the duties
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eftablithed by the treaty as neceflary to entitle the claimant
to recover. Indeed it feems not orly to confine the de-
{cription of claimants to debtors, but'to render it ablolutely
incumbent on them firft to have brought fuit, and legally
proved that the parties or their reprefentatives, who were
their debters, were infolvent, or that their property was
removed or not to be difcovered, or made liable. This is
fo clear an explanation of the article, that I was aftonifhed
to find in the cafe of the Right Reverend Charles Inglis, bifthop
of Nova Scotia, and who was formerly a clergyman of
New-York, and whofe eftate was confifcated there, the
three Britith' commiflioners, Mr. Macdonald, Mr. Rich,

and M. Guillemard, had by force of their majority attempted
to eftablith 7z fubffance the following decifion. That the
date of the treaty was the point of departure® 5 and 1t thould
depend upon the board, under the circumftances of every
cafe that may come before them, to agree or not as they
fhould think proper to admit the claim of a Britifh fubjeck
who had been banifhed and his eftate confifcated, although
he had not {ued his debtor in the courts of the ftate where
he was refident, and although it was prefumed, and indeed
alledged the debtor was infolvent: in fhort, that the board
would always leave themfeclves at liberty to judge of the
circumf{tances under which claims like this might be fuf-
tained, and how far it was or was not incumbent on a
claimant to have previoufly afcertained in a legal manner
the infolvency of his debtor. And in the cafe of Cun-
ningham and company, they exprefsly declare, that the board
would in all cafes in which they thought proper, exercife
the right of granting to claimants Jull compenfation from the
United States for all ke intereft during the awar, which had
been denied to them by the American judicials 3 and they
termed this denial of intereft during the awar by, our judicials ;
that ¢« Jawful impediment” which brought the claim within
the letter of the treaty.

Had the board continued to fit or to decide upen claims
under the latitude and extent of the principles above ftated,
the three Britith commiflioners, being upon all occafions a
decided majority, would have loaded the treafury of the
United States to an amount 722 millions, that our citizens camn

- * Vattely lib. 4. fec s and Wolf fec. 1229 ; both contend that
a treaty only binids [ubjecls or citizens of a country from its pub
lication. - -

F
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at prefent have no idea of. It is for this reafon our com-
miflioners, Mr. Fitzlimons and Mr. Sitgreaves have feceded ;
and 1 am only aftonifhed that Lord Grenville and Mr. Jay,

who formed the treaty, or that either the Britith or Ameri-

can government could have expefted from fuch an article
any thing but difagreement and feceffion ; but that inftead of
“healing, it would widen the breach, and open {uch a door
to fraud, impofition and perjury, as had not yet been wit-
nefled among us. How was it poflible for men the leaft
acquainted with the feelings and partialities of the human
mind, to fuppofe that Britith and American commiflioners
could meet to arbitrate upon claims {pringing from our revo-
Mition, but with the moft difcordant opinions ¢ Could the
confequences of exile, confifcation, or fufpenfion of the
vights of Critith fubjedts, which the prefling fituation of
affairs frequently rendered inevitable, be viewed by them
with the fame eyes? Or ought it not to be expected as
has proved to be the cafe, that they would carry into their
arbitrations all thofe paflions and prejudices which have fo
invariably actuated the fubjeéts and citizens of the two
powers, whenever thofe points have come into controverfy ?
In conftruéting this article, the negociators feem to have
been lefs guarded and explicit, than they fhould have been
on queftions of fuch great confequence, and in which fuch
differences in opinion were to be expected.

It is from this confideration I hope the forbearance and
conciliatory temper of both gevernments will derive the ex-
perience that is now found to have been necefiary to the
amicable adjuftment of our mutual claims. They will here-
after be convinced, that the nature and limits (as to date)
of the claims, with one particular defeription of the credi-
tors who are to be entitled as it refpefts the Britith debts,
and the nature of the claims and proof as it refpects the
American demands for {poliations, must be exactly defined
and settled, by negociators, poflefling liberal -and well-in-
formed minds ~ by men incapable of being prejudiced by paft
tranfactions, or the former fituation of the two countries,
and who will take an enlarged view of the {fubjet as it
ought nmw to be confidered. To minifters like “thefe, the
acjuftment will not be difficult. To the British negociator
particularly it will at once appear, that it can never be the
itereflt of his government to rifque the lofs of their beft
cuftomer and endanger the peace of his country for claims
Vike these :—that the acquifition of the object fought is not

worth the hazard or expence of attempting it: that moft
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of the claims which were prefented were either unjult ox
fradulent, or would not have been thought of had not the
laft treaty with Mr. Jay unexpectedly given rife to them :
that the denial of moft of them, or the renewing any right
to claim, except in very particular and clear cafes of real
Britith creditors, to be diftiné&tly fpecified, would create
little or no difappointment, and eftectually fhut the door to
innumerable frauds: that while, as I have juft obferved,
the f{ubject was really in a national point of view of little
confequence to Britain, it was of the utmoft importance
to the United States ; and would involve, if the refolution
intended by the Britifh commiflioners were to operate, the
ancreale of a debt little thort of one half of the amount of
their eriginal one : that the taxes to defray it would fall ena
tirely on the landed intereft, and amount to a fum extremely
inconvenient to our citizeus : that the evil would not ftop
here ; but that with the increafe of taxes, every article and
necelary of life would rife 3* and thus a lafting, and indeed
a growing misfortune to our country be fixed upon it, per-
haps for ages. '

~In the extenfive and enlightened view fuch negociators
would take of it, they certainly would differ from the Bri-
tith commiflioners, and determine in all cafes where the in=
folvency of the debtors was infifted upon, that fuch infole

* To thew the evils produced by the increafe of taxes,
as operating upon every clafs in the community, the follow=
ing are the remarks of a late Englifh writer on that fub-
ject, as it refpects Great-Britain 3

He fays, ¢ L'he evils already preduced by the taxes to
pay the intereit of the funds, are likely to prove fatal to our
national profperity, by the enormous advance they have oc-
calioned in every article'of expenditure. This advance will
appear by the following table of prices in the years 1732
and 1780, taken from the moft authentic accounts. |

EE e

Prices i1n 1722 1780 1798
Beef, Mutton, & : £
and Veal, } 1. 31d. 64. to 8d.
Butter, 3d.  ud, to 8d. 1. to 1s. 34,
Straw per bad, 0J. 204, 30/,
Hay per ton, 215, 457 62r.
Pt. Winein 1754, 241, sol. 70/.

Raw sugar, 5d. to 6do  Qd. ts 14,
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~vency of the debtors was infifted upon, that {fuch infolvency
fhould have been legally and previoufly proved in the courts
of the ftate where the debtor was refident, or thofe of the
- United States fince their eftablifhment, and where it was
_pradticable: that where this was not done, it was to be
preflumed the reafon for not doing it was, that the creditors
knew they were either already paid, or that although the
- charges were made againft ‘perfons known to be folvent, they
~were fo improper as not to be capable of fupport: that trufting
to the partialitics and prejudices of a board confifting of a
~majority of Britifh commiflioners, they flattered themfelves
they would be more likely to fucceed than before a court
e, -~ b - e -

_. I do not mention this to queftion the proper decifions of
‘the Britifh commiflioners, becaufe we are to hope they would
have rejefted them 3 but from the lift of claims that have
‘been already publithed, there is no doubt that thoulands of
‘them have been exlkibited, which are neithersfounded 1n
‘truth nor juftice; that thoufands have been transferred from
the original holders, who were American citizens, to Bri-
‘tifh fubje&ts, to entitle them to claim before the board. Be-
fides, where can any demands or claims be fo fairly or
thoroughly inveftigated, as in courts on the {pot, or inthe
ftates where the debts have accrued ? From the appointiments
by the United States of agents in the different states, it is
to be prefumed the board are always to fit at the {eat of
government ; therefore unlefs thefe claims are firft legally
examined by fome court where the proofs can be queftioned
and the witnefles crofs examined, how is it pofilible the
United States can have complete juftice done them ? The
agents of the United States are, I have no doubt, very able
-and diligent, but any examination by an individual, muft
be extremely unequal to that crofs examination and rigid and
{olemn enquiry which can alone AR place in the prefence
of a_court, where every eyeis upon the witnefs and every
ear open to his teftimony. > |

It has been urged, that moft of the debtors being under
baniihment and confifcation, they had not the means of
fuing : that the ceurts were fhut again{t them ; and that
it would be hard the perfenal incapacity to {fué and recovet
in our courts under the 4th article of the treaty of peace,
arifing from the alts of attainder and .confifcation, thould
now be yrged as negligence on their part, and prevent them
from recovering before the board. '
It is fortunate for the United States, that this charge is

- ealily removed by a refcrence to the proceedings of the feves
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ral ftates, and to the judicial of the Umited States: Al-
though no one can doubt, that under the law of nations
enemies’ debts can be confiscated 3* yet from principles of gene-
rofity, and not to injure, as might be the cafe in many in-
ftances, innocent men, whofe opinions were favourable to our
revolution, moft of the ftates forbore during the war te con-
fifcate DBritifh debts. In North-Carolina and New-.York
only, that I recolle€t, were they confifcated. In Virginia
they were fequeftered—and if I am not miftaken, in the
other ftates they were untouched. 'This is the {tatement
made by Ellfworth, Chief Juftice, in the cafe of Hamilton

vs. Earon, and I believe it to be correct. Hence it appears
that in very nearly all the flates, DBritith creditors or their

agents were capable of fuing whenever they thought proper,
and that their not doing {o is imputable to them as negli-
gence. Whether they have been banithed or otherwife, the
fourth article of the treaty removed every lawful impedi-

ment and authorifed them to fue. The wreaty was the fu-

preme law of the land, and every ftate judge was bound to
confider it as fuch, and as authorifing ¢ creditors on either
sidey” to fue and recover in the courts. Can any inftance be
produced where application has been made by a Britifh cre-
ditor, to the judicial of a ftate, and in which he has been
refufed ? If not, we are to prefume the fact to be as has
been ftated, that the courts were always open to them :

. that Britifh creditors under the treaty had a right to .{ue at

all times, and if they had properly contended the point to
have fuftained ands carried through every legal and well
founded claim. Ifsthey did not, and have f{uffered from
their commiflion, it would be unjuft to expet the United
States will indemnify them for their negleét.

To remove however all doubt on the impropriety of the

‘Britifth commiflioners’ refolutiens in this cafe, and to fhew,

that fince the organizagion of the federal judiciary in 1780,
the courts of the United States have been conftantly open
to every claim under the treaty. Itake the liberty of refer-
ring my readers to the important cafe of W arre, admini-
ftrator of Fonmes, plaintiff in error, againft Hylton and othefs,
3d Dallas’ Reports, 199, adjudged in the {uprenfe court of the
United Stdkes, in February 1796, on a writ of error from the
circuit court of the diltriQ of Virginia,after folemn arguments
and great conﬁdeiation, by the opinions of four judges, a-

a ) .
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againft the opinion of judge Iredell, who decided the caule
in the circuit court. Lhe judges delivered their opinions at
great length, and this authority on perufal wiil be found
full and conclufive on all the points drawn into countroverfy
on this claim. Llament it is not within the compafs of this
publication to insert them; but as the reporis are cafily to
be had, there will be lefs occafion for it.

Upon the whole of the claim of Bifhop Inglis, it will be
found thefe were the faéls that were produced to the board *
—That the claimant poflfefied the evidence of his debts;
his debtors are ftill {olvent; the debts were fecured by a
lien on lands of adequate value ;5 the conftitution of the
United States has repealed all laws repugnant to the treaty
which interpofed between the creditor and his remedy 5 the
ftate of New-York has adopted the conftitution—the fede-
ral courts have cognizance of the demand : jyftice 1s admini-
ftered in thefe courts with impartiality and effe, and the
claimant can obt#in in them a complete and adequate remedy
according to the full extent of his right; be has neglefted
to feck his remedy from his debtors in the ordinary courfe of
judicial proceedings, and is on every account precluded from
dearanding it of the United States. L'he American come
miflioners were th€refore right to preveat by their focoflion
the adoption of fo dangerous a refolution—one neither with-
in the letter or meaning of the treaty, and which would
have opened a deor for claims“on the treafury, the amount
or extent of which cannot at prefent be_calculated.

I come next to the refolution propofed by the Britith com-
miflioners on the {ubjel&t of intereff during the war. In the
cafe of Cunningham and Co. the Briui{h' commiflioners moved
a long and general reflution ending'in this manner :—That
no fufficient caufe had been thewn why, in awarding full
and adequate compenfation for fuch debts as had been proved,
the United States thould not be Ziable for all fuch interefl du-
riny the awar, as theuld be awarded according to the nature
and import, exprefls or implied, of th= {everal contra@ls on
which the claim is founded.

s - % The extent and confequence of fo general a refolurion,

and the very large fum it wculd load the trealury of the

s United States with the prayment Of-, will he cOnlidered as

fufficient reafons for giving this {ubjelt the examination its
importance requires.

#&'o thofe who age acquainted with 1t, and have had accefs

to the letters snd journals of our mirfifters during the nego-

ciatiop for peace, it1s well knowm this fubjeét occafioned

£
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confiderable difficulties: that our minifters exprefsly under
their hands in forming the definitive treaty, acquainted the
Britith plenipotentiary, that the omiffion of intere/l in the 4th
article was intended. Congrels declares the fame thing,
and their declaration was communicated sto Mr. Hartley.
No idca was entertained that the article was meant to intend
any thing more than that the principle of the debt fhould be
recoverable, and that the queition of interelt thould be referv-
ed for the determination of @ jury, on the particular circum-
ftances of each cale in which it may be claimed.

"This is the ftate in which things ftand at prefent with
refpe& to claims againft individuals. Numerous trials have
taken place on the fubject, and I believe in all the ftates,
but I fpeak with certainty ol this ftate, intereft has been
uniformly denied. as being unjuflt and improper ; nay, {o
uniform and numerous have been the decifions denying it,
that I am informed {ome of the federal judges who had
doubts in their own minds on the queftion, have neverthe-
lefs diredled the juries to firike out the intereft during the
war. The reafon they gave was an unanfwerable one :* that
at this day to authorife a contrary decifion, would be to
mtroduce fuch an wrregularity of proceedings in our judicial,
as would hereafter deftroy the confidence of our citizens in
their decifions :—that each fucceeding court might vary the
opinions which were fuppoﬁ:dt'? have been fo often eftablifhed
as law :—that it would be imipoflible to go back to, or un-
ravel or expole again to legal inveiligation, all the fettlements
which have amicably taken place in confequence of former
decifions : that it would be the moft flagrant injuftice, after
having in this {tate particularly, 1n every cafe that had been
tried, exonerated the debfor from intérelt, in one or two,
or in the very few that may {lill remain for decifion, to
charge them with the payment of it: that therefore it has

been the uniform practice, and of courfe will continue {o
in all trials on queftions of intereft during the war, for the

juries to {irike it out from the commencement of hoﬂjlitic'}

to the eltablifhment of peace. It will be my endeavor to
fhew, 1n a fummary manner, that this denial of intereft is
founded on the f{trileft juftice; regretting, as I have juft
done upon another occafion, that I cannot from the nature
of publications of this kind, go as fully into it as the fubjet
would allow. |

The decifions in England, from which country we have
in 2 great meafure borrowed our jurifprudence, have eftas
blifhed that no intereft fhall be allowed on arrcars of rents,
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profits or annuities; on book debts, ofen accountsy or fimple
contralts 3 for goods fold and delivered, or monies advanced

without a note, on inland bills of exchange without proteft,

and on bonds after twenty years where no payment or legal
demand can be proved within that pertod. ‘There are many
other demands whick according to the laws of Ewvgland,
carry no intereft ; but thefe abovementioned, particularly
for book debts, open accounts or fimple contracts, or goeds
fold and delivered, are fufficient to prove, that even accord-
ing to the laws of England, a great proportion of the demands
before the board ought not, according to impartial juftice,
to be allowed intereft during the war, and compenfation from
the United States.

The reafons which have been generally urged againit the
claim of intereft during the war, are the rules of conitruc-
tion eftablithed by the law of nations for the interpretation
of obfcure and ambiguous fadls:

The meaning of the word debts in the 4th article of the

treaty of peace, as not comprehending interelt, beeaufe inte-

reft 1s recoverable at law in the technical form of damages

for the detention of the debt, ¢ being what is given more
thaa tke principal, that the creditor may not be a lofer,”

The inference to be drawn from the demand of a deduc-
tion of interelt during the war, which had been made on
the part of the United Statés in the courfe of the negocia-
tion, previous to the formatioh of the treaty, and from a
converfation {ubfequent to at, to wit, in the year 1786, be-
tween the Britith fecretary of f{tate for foreign affairs and
the American minifter at London, in which the latter fug-
geited ¢ the policy of giving up the intereft during the war,
and agreeing to a plan of payment by inftalments;” and the
former, ¢ after fome ilight expreflions concerning the Inte-
reft, wifhed that the courts were open for recovering the
principal,” and obferved ¢ that the interest might be left
for an after confideration.” %

‘T'he nature and cauies of the war, in the courle of which
““ the produlls of the land were indifpenfably neceflary for
dt‘:fcnce against that which on the fide of the Americans was
~a war for life, liberty, and property ; a war attended with
fuch circumstances of deifolation, as that after the applica-
tion_of what was thus‘ l}eceﬁ'hry for defence, there was
nothing left to an 1ndividual for paying interest on his
debt:” - - Si

The interdition of commerce to the United States by
aCls of the Britith Parliament, and the Mtoppnage of accels

———————
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Between the American debtors and Britifh creditors, by
which the detention of the debt during the war was una-

voidable:
The departure of creditors and their factors from the {tate,

with their books and papers, fo that nobody remained to
receive payment of the debt:

The ftriking analogy between the prefent cafe and that
quoted from Viner’s abridgment, in which 1t 1s ﬂ:::ltegl ¢« that
where by a general and national calamity nothing is made
out of lands which are afligned for the payment of intereft,
it ought not to run during the time of fuch calamity 3"

The equity, as between debtor and creditor, of denyiug
intereft during the war, whereby the credicor and debtor
will be put upen a more equal footing, and a lofs will not be
incurred by a debtor for the fake of a gain to the creditor ;

This evidence of fuch equity, arifing from the uniform
practices of the courts and juries of the United States,
which I have already alluded to, and who in all cafes difala
lowed intereft during the war—at leaft in all in this ftate,
and in fuch of the reft as have come to my knowledge:

In order to explain the reafons which 1 {fuppole have ina
fluenced thefe decifions, in addition to thole already men=.

tioned, it will be neceffary to view the fituation of the debts

due to the Britith merchants previoufly to the war, and
alfo that of their debtors at tfﬁ commencement, during
the war, and at its conclufion. - I do this to enable me to
make fome comparifon between the Britith merchants and
others trading to or having debts due them in America, and
their debtors, American citizens; *o fhew that although
Great Britain was unfugcefsful, and the United States tris
umphant how preferablethe fituation of a Britith creditor was
at the conclufion of the war, to the American merchant oz
creditor : that although his country was fuccefsful, the fore
tune of the latter was deftroyed, while the rights of the
former remained unimpaired ; that this unparalleled public
honor of the American nation, in preferving the rights not
only of foreigners and aliens, but of enemies, while it {acri-
ficed thofe of its own citizens by tender laws and profuie
emiffions of depreciated paper; this nice and {crupulous
attention of her government, inftead of exciting the admi-
ration of the Britith cabinet, as it has done of the reit of
the world, feems only to give rife to new demands and to
decifions unwarranted even by their own courts .

The Britifh commiflioners muft {urely have been acquamnt-.

od with the manner in which our citizens became indebted
o~
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to their merchants before the war; being {ubjets of the
{fame power, and their trade confined to the Bnitifh domi-
nions and merchants, there was an aflurance and a confi-
dence etablifhed between them which can only exift in
fimilar fituations and among {ubjeéts of the fame government.
“From this arofe the extenfive credits and claims of the Britith
merchants —claims fo large, that at the time our exporta-
tions were limited it was impoflible for the American mer-
chants to remit their creditors the {fums they owed. In this
fituation the war found them. The events during that period
in which they were not only expofed in common with others
to the lofs of their negroes, and deprived of deriving any
income from their lands, but the unparalleled deftruétion
of that part of their fortanes which confifted of fecurities
for money, by the eperation of {evere and unequal tender
laws, are too well known to require my illuftrating them.

Let us here for a moment paufe, and compare the fitua-
tion of the Britith creditor with that of the American mer-
chant or creditor at the end of the war, and fee how far in
the eye of reafon or of juftice, I was going to fay in that of
decency, he has a right to complain ; or how far he had a
right to expe&, that while our merchants and monied men
Joit by the war both principal and intereft, he was not only
to be fecured in his principal, but completely indemnified
by compeniation 1n intereft for even being kept out of it
during the war—a detention which, as hasbeen proved, was
owing to their own government and merchants—the firft
by driving us into the war and deflroying all interccurfe,
and the latter by removing themfelves and their papers out
of the reach of their debtors. ;

- Where, may be afked, could we have found an Ameri-
c¢an merchant or monied man, who would not ar the peace
have joyfully accepted the propofal of lofing all intereft du-
ring the war, and being placed in point of principal in the
fituation he was at its commencement ? Look into the me-
lancholy lift of decayed families in every ftate; at the
thoufands of your own citizens who have been ruined by
your tender laws and depreciated paper, and who have not
received or ever will receive any fatisfaction, except that of
refle€ting that it was done to fave their country ; and tell
me whether you could view with ferenity your public trea-
fure drained, and your citizens, taxed as they are already,

ftill farther harrafled to pay a demand fo unexpeted and
unjult as this is. |




Ess 1

The equity of the Englith decifions has eftablifhed the
principle, that even in the cafe of lands affigned for the
payment of intereft, if by the irterference of a national cala-
mity nothing can be made out of them, there intereft {hall
not be chargeable. If therefore, by their own decifions in
the cale of lands, a folid immoveable property, on which,
although the improvements may be deltroyed, the land
¢felf muft remain, this equitable decifion has taken place ;
if this is univerfally acknowledegd as Englith law, how
much more applicable is the principle in the cafe of the
American merchants, whofe funds to pay their European

creditors being deftroyed by the operation of laws the conie-
quence of war, and that war occafioned by Britain, not only

the means of raifing the intereft, buat the principal afligned
for that purpole and for the payment of the debt, 1s forever
{fwept away !

Can the Britifh commiflioners, or their nation, be unac-
quainted with the fituation of the United States at the for-
mation of the peace ; and in deciding whether intereft ought
or not to be charged, is not this an important confideration ?
Are they to be told that the invafion of their armies and the
deftruciion of our commerce had reduced our citizens to a
sreater degree of poverty than they had ever experienced ¢

O . .
That in the fouthern ftates particularly, where their for-

tunes had been totally unprodu&tive forthe firft fix years,
and either actually fequeftered by the Britifh government or
within their power for the laft two or three, they were an
expence and not a benefit to their owners ? Or can they
be ignorant, that from the peculiar fituation of our mer-
chants and monied men, who relied altogether on the fums
due them in America for remittances to their European
creditors, that it was on them the war, with all its lofies and

confequences, fell with unufual feverity ?
If it be an eftablithed rule, ¢ T/at in cafe of accidents

avhich bappen without any fault of the party, be aill not be liable

to reparation for damages, by the rule that nobody 1s to anfwer
for accidents except there be fome fault on thar part % If it
is another rule, ¢ that where misfortane bhas happened avithout
the fault of either party,” there is no reafon to throw off the
lofs from one innocent man to another innocent man ; ¢ and
that in fuch cafe the condition of the defendant is the prefers

—#—M
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able one "4 If « it would be unreafonable, that thofle thinge
which are inevitable, which no induftry can avoid, no policy
prevent, fthould be conftrued to the prejudice of any perfon
in whom there 18 70 Jaches :}” If thefe are the eftablifhed
rules of Englifb law—to what war or to whom can they be
more {trongly applicable than to our revolution and our citi-
zens ¢ They have governed our courts in all their decifions,
and fo ftrong istheir equity, that they will, I truft, be the
principles on which our differing claims may yet be amica~
bly adjufted.

The Britifh commiflioners, from their reafoning, feem to
be of opinion, ¢ zhat the debts exiffed, and that all their rights
and obligations, whether of intereft or otherwife, remained at-
tached during the war : that the laws of war do not deftroy
private contracts.”

In the prefent civilized ftate of mankind, it 1s true a war
between different and independent nations, whofe fubjects
or citizens are aliens to each other, does not deftroy private
econtracts. Itis however only for a few ages that this refine-
ment has exifted : formerly, not only all contradts were
annthilated, but the fortune and even perfons ef the conquered
were confidered as the property, and at the difpofal of the
¢conqueror. Among civilized nations 1t is now different.
The interference of war, although confidered as a national
calamity, and as fufpending all intercourfe between the par-
ties, leaves the principles of private juftice inviolate, and an
acccmmodation revives every eontract that exifted before
the rupture. But the late war differs extremely from a com-
mon war between nations independent of each other before
1its commencement, where the government and laws remained
unaltered, and war has only occafioned a temporary {toppage
of intercourfe. In revolutions more important reafons ogcur
here, not only al/ private, but the higher and more folemn,
the public or focial compall, the relation between the two peo-
ple being deftroyed, involved in its deftruction all others;
the powers of the government were taken into the hands of
the people, and it was from the confederation and the {tate
conftitutions, and afterwards from that of the United States,
our prefent laws and policy have originated and been efta-
blifhed. In many inances it has been altered and accom-
dated to the nature of our government; but, wherever it
could without inconvenience, the common [azy of England

-]- 3(! BUF?", 1357.
- 4 LPowell on contraclsy 44 6.
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-was adopted—the decbts therefore depending on the former

laws and the relation between the two people, being de-
{troyed with them, could only have received @ neav exifience

Jrom the treaty ; § the claim was dormant during the war. It

their rights remained unimpaired, and by the laws of nations
gach party was obliged to view them in thewr original fitua-
tion, why the neceflity of making it an article of the treaty?
Such articles are I bclieve unufual in treaties of peace 5 but
the true reafon no doubt was to prevent the argaument of the
debts deing extinguifbed ; and the anxiety with which Great
Britain infifted upon it, 1s a proof that they were aware of

its force, _ .
But eveENn if the debt did 6){1&, tllC Charge Of lntﬁl'eﬂi is

certainly unfolimded. Intereft is a rent, or fum paid for
the ufe or detention of money. If, as has been already
ftated, from the interierence of a national calamity, and
war is fuch, the principal cannot be ufed, or by the opera-
tion of law becomes deftroyed, there, interelt {hall not be
charged, not even if it was exprefsly [pecificd and inferted
in that conwraCteuldf the fourth article, mitead of merely
faying ¢« debts,” had gone further and ftipulated ¢ debts
with lawful interefi”—ecven then the intereft during the war
would not have been recoverable, becaufe the claim 1s not a
Jawful one. Our courts, governed by principles of the
ftriteft juftice, and fanétioned by Englifh precedents, have
determined that intereft during the war was not recoverable
according to law; and therefore in my judgment, the Britifh
commiflioners have exceeded their powers, or attempted to
do fo, 1n the general refolution I have quoted. They ought
to have known that the queition, whether intereft is or is
not allowable on contracts, belongs exclufively to juries:
that it is one of thofe that cannot properly be tried other-
wife : that it 1s what the law calls an aftin founding in dama.
gesy and which can alone be afcertained by a jury of the
vicinage : that being acquunted wita the defendants and
their circumf{tances, they are the beft judges on occafions of
this fort : that being chofen by lot, and indifferent to the
perfons concerned in the {uit, and acting upon oath, it was
much more likely there would be impartiality in the mode of
aflciing damages, than in any other: that it was a known

§ Grotius Jaysy 7o whomfoever a thing is conceded 6_}! the
peace, to him alfo the profits are cenceded, from the time .of
the concefon, b4t not back.” g



B R e o r
o i S0 g i
> L AT N = LA

(561

and eftablifhed rule of law, that all ations of damages muft
be tried by a jury; and that in every attempt that has been
made to have the queftion of intereft during the war deter-
mined by the judges of the United States, as chancellors or
gudges in equity, they have invariably refufed, end referred
it to the decifion of a jury. No queftion certainly 1s more.

proper for the exclufive determination of a jury, than that

of intereft during the war. It is one which muft depend up-
on it in many domeftic circumitances {pringing from the war,
and which can alone be known to perfons refident in the fame

ftate with the defendant; that to decide upon it without a

knowledge of thefle circumitances, and a perfonal examina-

tion of the witnefies, would be to depart. from that courfe of

proceeding which can alone produce {ubstantial juftice : that

from the conftruction and charaéter of our courts, the ability
of the judges, and the integrity and dilinterestednefs of our
juries, there was no reafon to doubt the propriety of their
decifions: that in all cales where the claim had been (olemnly
argued and denied, the commiflioners {hould be convinced
the interest ought to have been recoverithat it was the
practice of all nations to fuppofe, that juSfice was ably and
faichfuily administered 12 the courts of cach other; to give
full credit to their proceedings, and, where the jurifdiction
was admitted, to*be bound by their decifions : that the inter-
courfe neceflury between them rendered this mutual confi-
dence in their tribunals indifpenfible : that theretore, in all

cafes where interest during the war had been denied by our

judicials,' 1t was the duty of the Britifh commiflioners to have
acquiefced, and conhined themielves only to the examination
of the principal and interest fince, where it was admatted ;
and to the legal impediments that have been interpofed: that
fo tender were our: citizens on this fubjet 5 and on the fo/e
and exclufive right of juries to determine the question of in.

- terest during the war, that even in the circuit courts of the

United States, when once the question was decided there by
a jury of #he wicinage, our citizens have conitantly denied the
right of the judges to grant an appeal on this pariicular ques-

Zion, even to the fupreme court to be hekl at the feat of COVErn=

ment : that the reafon of an appeal from the opinicn of one
of the judges of the {upreme court to that of the whole was,

™

that in cafcs of confequence and difficulty, it was to be pre-

fumed there’ muil be more knowledgc and experience, and
certainly more f{afery in the opinions of /ix judges, than in

that of one; that thervefore n all cafes in equity, and on all
points proper for the decifions of the judges, appeals onght

-
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to be allowed 3 but that in a&tions founding in damages, and
particularly in this of intereft during the war, no appeal can
be granted, becaule, being exclufively referved for the ofi-
nion of a jury, it would only be an appeal from one jury to
another jury; from one of the wicinuge who can alonc be
acquainted with the parties and their circumitances, and
partake of the qualities juries ave intended to poflefs, to
another of ftrangers, totally unacquainted with them, before
whom no perfons could be brought and crofs examined, and
who as a jury muft from the diftance of the refidence of the
parties, the inevitable abfence of witnedles, and the difhcul-
ty and danger of tranfporting books and papers, be without
tﬂc means of deciding either with fafety to themfelves or
with jultice to the concerned.

I know of no attempt to bave {fuch an appeal ag this grant-
ed. If it fhould be made, we are to {uppofe “the wifdom
and integrity of the judicial will rejeét it. From the little
doubt there 1s on the point, it is to be prefumed no fuch
attempt will be made. I have introduced it here mere'y to
convince the Britifh commiflioners, that this is a fubjek
they ought not to have touched : that fubftantial juftice to
the United States required them on this point to have ac-
quiefced 1n the decifions of our juries :=that it was impro-
per for our judges without a jury to decide®on it, even in zhe
Batcs akere the defendants vefided; 1t was extremely fo indeed,
for the commiflioners, 10 whom it muft have been much
more inconvenient, indeed to whom it muft be impeffible te
obtain the neceffary testimony, either by the prefence of
witnefies, or the produétion of papers: that where.the par-
ties were not, or did not confider themf{elves-perfonally inte<
refted and were not to pay, but knew the United States must,
they would be inattentive to the colleftion or the tran{miflz
fion of evidence: that where the distance was great, it
would be impoflible to obtain perfonal attendance, as the
commiffioners could 1ffue no compulfory procefs to oblige it:
that all the vigilance and care of the ablest agents would be
imfufhicient to remedy theie defects 5 and that the examinas
tion by commiffion was open to fo many errors, that it was
not upon the loofe and vague testimony which was to be

thus obtained, the United States theuld be loaded with the

payment of {o confiderable a debt: that for all the reafons
which have been urged, the attention of the commiflioners
{hould have been directed to examinc only the nature and
amount of the principal at the commencement of the war,
the interest where legal fince, and the legal impediments ;
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and having done this, they would find, that in all cafes
where they had a right under the treaty to {ecure to their
merchants and fubjetts payment from the United States for
the principal of their debts at the beginning of the war, and
the interest fince its conclufion, they would then be in a
fituation to which even the hopes of our distreffled merchants
and creditors whofc families-have been ruined by our ten-
der laws, have never yet been permitted to afpire.

There are fome other points in controver(y between the
Britith and American commillioners, which I have not lei-
fure at prefent to difcufs. My mtention is to induce the
Britafh government to attend to the arguments which may
-be ufed in fupport of our claims ; and to convince them that
fo far as their {ubjedts are justly entitled, the United States
will make ample compenfation : that they will expect 1t n
return for the lofles of their citizens: and that they arc rea-
dy again to treat upon thefe points with the fincerity and
candor which have ever distinguifhed them.

If Great-Britain wilhes to continue on fricadly terms with
us, fhe will agree to this and attend to our reafonings; but
if elated with fuccefs fhe is fo impolitic as to look to this
country with other eyes than thole of peace and commerce,
fhe will magnify her claims and render an adjustment as
d flicult as poflible. If {uch is her ultimate object, it would
perhaps be wife in her to confider our distance and the in-
conveniences of even a ferious controverly with us: that
although it is to be confefled, licentioufnefs, avarice, and ra-
pine have but too often stained the caufe of republicanifm in
Europe: it is at the {ame time 0 be remembered, that pub-
lic virtue, honor and justice, have always graced its annals
here : that the rights of {uffrage, reprefentation, and of jury,
‘are facredly prelerved to us: that corruption 15 as yet a
ftranger : that although there may, as in all others, be errors
in the adminstration of government, yet by flight changes
they can be foon made to vanith, and leave 1t 1n its original
purit}r: that enjoying unquestionably the greatest political
happinefs upon earth, mild and gentle in their deportment
to all nations, and wnwiliing again to tread the thorney
path of war, our citizens are still always prepared to defend
their public honor, and cherifh their government and i's
rights with the attachment and affection due to fo excelleng
a {ystem. |

- A SOUTH-CAROLINA PLANTER.

C.barlf;stan, Qct.
206, 1799,



APPENDIX

( From a Connecticut Newspaper.)

DANBURY, Septenzéer 16, 11799.'

WE, the fubfcribers, felect men of the town of Panbury,
in the ftate of Connelticut, certify, that we have always
been inhabitants of faid town, and are from forty-five to
fifty-feven years of age, and have never known an inhabi=
tant of this town by the name of Jonathan or Nathan Robs-
bins, and that there has not been, nor now is, any family
known by the name of Robbins, within the limits of the

town.
ELI MYGOTT,

EBEN. BENEDICT.
JUSTUS BARNUM,
BENJAMIN HICHCOK.

D ANBURY, September 16, 1 799,

. The fubfcriber, late clerk for the town of Danbury, in
the ftate of Connecticut, certifies that he kept the town
records for 25 years, viz. from the year 1771, until the
year 1396 ; that he is now fifty-fix years of age, and that
he never knew any perfon by the name of Robbins, born
or reliding in the faid town of Danbury, during that term

of 25 years, before or fince.
MAJOR TAYLOR.
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( From a Charleston Paper.)

i - il

Fallsy relative fo 'Tromas NasH, alias NaATHAN ROBBINS.

Charleflon, Nov. 27, 1799.
SIR,

N confequence of the very great oppofition made to the
delivering up, under the 7th article of the treaty of
Amity, &c. Thomas Nafh, alias Nathan Robbins, one of
the principal mutineers on board his Britannic majefty’s late
fhip Hermione, and of the numerous publications en that fub-
ject, as well in this as others of the United States, I wrote
to admiral {ir Hyde Parker, requefting he would fend me
minutes of the court martial, meaning to communicate the
contents to you; but being informed that a compliance
with f{uch requeflt would have been contrary to the rules of
the Britith navy, I beg leave to enclofe you a copy of the
admiral’s anfwer, which I confider fully adequate to the
purpofe I intended.

Whillt on this {ubjedt, I cannot help remarking, that
about the time my counfel moved for a Aabeas corpus, I hap-
pened to be in the court of Common Pleas, when Mr. Ker,
a gentleman of the bar, addrefled me, and mentioned his
intention to oppofe the delivery of the priloner, under an
idea of his being a citizen of the United States of America;
on this I exprefled fome {urprize, that a perfon fhould at
{o late a day intereft himfelf in behalf of the prifoner, par-
ticularly, as his majefty’s cutter Sprightly had been here a
very fhort time before for the purpofe of carrying him off ;
and that it was from your opinion of the tranfaction being an
executive one, that he was not then delivered up ; he ane
iwered that Mr. Sasportas* had fpoken to Colonel Moultrie
and himfelf. :

I have the honour to be, Sir,
Your moft obedient humble fervant,

EENJAMIN MOODIE.
The hon. THoMAs DEE, Lfq.

¥ Mr. Safportas was the agent for the French Républic at the time
their crufzers were permitted to fell their prizes in this port, The
records of the diftri®t court in admiralty caules will prove this,

7’
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Extract of a letter from Admiral Sir Hype PARKER, #%
Benjamin Moobig, Efq. his Britannic Majefly's Conful

in Charleftony dated on board the Abergavenny, in Port
Rogal harboury Jamaicay 13t5 Seplembery 1799

¢ SIR,

¢ T have received your letter of 211t of laft month, with
a copy of another, (not yet received) of the 3d of fame
month ; and in anfwer to both am to acquaint you, thag
Nafh has been executed, and hung in chains, agrecable to
the fentence of a court martial ; and that he confefled him-

{elf to be an Irithman : and it further appears by the Her-
mione’s books,- that he was born at Waterford ; on the

21{t December, 1792, entered.a volunteer on board the
Dover, received 3l. bounty money; and was removed to
the Hermione 28th January, 1793. And with refpect to
tranfmitting minutes of his trial, that 1s not in my power,

but refts with the lords of the admiralty only.”

CHARLESTON, Nov. 27, 1799.

I was prefent at the court martial on board his majefty’s
thip Hannibal, at Port Royal, Jamaica, for the trial of
Thomas Nafh, a feaman, late of the Hermione frigate, for
piracy and murder.

The evidences which were produced againft him, (four
in number) who belonged to the Hermione at the time the
murder and piracy took place, knew him always by the
name of Thomas Nath, nor did he to their knowledge ever
afflume any other name ; the witnefles alio fully prove, that

* Thomas Nafh was the perfon who killed licutenant Fore-

fhaw. Nafh made no defence, nor did he at any time of
the trial call, or endeavor to prove himfelf, a fubjelt of the
United States of America. On the {caffold, a few minutes
before he was run up to the fore yard arm of the Acafto,
he addrefled the crew of that fhip, advifing them to take

timely warning by his fate.

+ Copies of the fhip’s books and accounts, of the Britifh navy, are
made up every two months, and tranimitted to the lords of the admi-
ralty. The admiral procured tranfcripts of this fhip’s books, in order
to defcribe the perions and names of the crew.

 Jonathan Robbin’s certificate was dated at New-York, 20th May,
1795-
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1 had the command of the boats of the {quadron on the
the day of his execution, and attended with them to fee his
body hung 1n chains, agreeable t¢ an order for that purpefe

from Sir Hyde Parker, Kt. commander in chief, &c. &c. at

GEO. HANS BLAKE,
Late commander of his majefly’s
Sfloop L’ Awerantbhe.

The foregoing was duly attefted before me this 29th
November, 1799.
Jorn MITCHELL, Q. U.

™

do Benjamin I\"IOO-diC, Efg. his Britannic Majg/?y’.r Co?{fzd 193
Charlefton.
SIR,

Having difcharged my duty as a counfellor in the cafe of
Jonathan Robbins, and having but little time to beftow on
new{paper altercations, it was neither in my expeétation nor
my wifh, to be called ferth further on this fubje&, and
elpecially, as the author of a publication in a newfpaper:
but, fir, I find I am indebted to your politenefs, and mode-
ration, or the zeal of your printer (if he 1s ycur commenta-
tor) for this occafion of my coming forth, in this publica-
tion. ~

In your letter of the 24th ult. to Judge Bee, refpefling
the cafe of Robbins, you conclude by faying, you were
informed by Mr. Ker, that Mr. Safportas had {poken to Mr,
Ker and myfelf as Robbins’ counfel; and with an afterifm
annexed to the word Safportas, refereing to an annotation
below, this brilliant note is in Italics, as follows: ¢ Afr.
Safportas was the agent for the French Republic at the time
their cruifers avere permitted to [ell their prizes in this port.
T he vecords of the Diftricd Court sn Admiralty caufes awill prove
¢his”

If I underftand right, and ean read right ; and if T under-
ftand the fentiments and views of the advocates of Your na-
tion in this country, (and I thank I have contemplated them
fince the dawn of our revolution) this bright note and thofe
capitals, are intended as an infinuation to the world, that
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French influence was at the bottom of Robbins’ defence,
confequently was the mover of his counfellors, If I am
miftaken, fir, in my fentiments, you will pardon me, and
I hope at the fame time correét the error; but fir, thefe
{entiments are the natural impreflions of your condudt, and
I will hold them till properly effaced.

The cry or infinuation, fir, of French influence, may
be an admirable engine of Britifh policy in this country, and
ferve to promote many of their purpofes: but as to myfelf,
or any injury it may work towards me in this cale, you
have loft your aim, fir. The mens conjeia fibi veili, dehes
your attack ; your fhaft-has no fting, fir ; its poifon 1s inefe
fe@tual 3 and your, own difappointment fhall be your own
punifhment. : :

When I was {irft called on 1n Robbing’ cafe, I confidered
it generally ; and gave my opinion, that I thought {uch was
the prevailing iniluence of opinions and fentiments of thofe
in power, that every effort would be vain : he had not then
been reprefented to me as an American citizen, and I con-
{idered the cafe on the point of jurifdiétion only. I gave it
but a fhort confideration, and {oon determined, and thought
ne more of it. Matters refted thus for fome days ’tiil the
day before Robbins was tried : I was then accidentally in-
formed in converfation with a friend, that Robbins was an
American 3 I was firuck, and alarmed, to think I had defert-

ed him. I immediately went to Mr. Ker, and defired him
to prepare himfelf for the argument next morning. I went

home and confidered the cafe, and met Mr. Ker in court
the next day.

I had never yet fcen Robbins, nor had I ever any intere
gourle with him, ’till he was pointed out to me, and I went
up and {poke to him in court the day of his trial ; nor had
I t1ll then ever {een one of his papers, On my coming into
court, amongft the firlt things I did, I afked the clerk for
the papers, and amenglt them found Robbin's certificate of
nativity and citizenfip : 1 examined 1t, and found it had
cvery mark of authenticity, no erafure, no obliteration: that
its colour and appearance were natural, and correfpondent
wuh_lts date, and that the hand,writing of the Notary was
genuing, and can be proven here. But one thing further
firuck me: on enquiring of the clerk, if this paper was
found on Robbins when firft taken, and being informed it
was, 1 was of opinion ’twas genuine; and was clear, if
twas not, 'twas no fabrication in Charlefton.

Under thefe circumfitances, fir, I undertook the caufe of

Robbins ; a caule, fir, in which the rights of mankind and
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thole of my country were deeply involved ; a caufe, fir,
which T held myfelf bound in duty, as an American, to
defend and fupport ;3 which pointed at the conftitution and
vital principle of American independence. And give me
Jeave further to tell you, that in this caufe, I neither under-
took it from French influence or an idea of advancing their
intereft, nor from the promile or expe@ation of any fee or
reward ; and that I never have received any fuch. Every
onc, fir, who knows me, knows my politics; they have
been uniform, fince 1775, and I hope will continue fo to
my lateft hour; I honor and refpect all nations—but I hate
tyrants 3 I love my country, and will defend its freedom.

I am fir, with due confideration,
Your humble {ervant,

ALEX. MOULTRIEL.

_-‘_l—p——l‘

Maﬂifl FreEnEAU (&' PAINE,

"The unexpeéed attack of Mr. Moodie, the Britifh conful,
in Timothy’s paper of Monday laft, 1 am induced to notice;
not from any apprehenfion of its injurious effets on the
public mind, refpeting my conduct in the cafe of Rebbins,
becaufe the publication bears its own infignificance on the

face of it, but as he has thought proper to arraign the mo-
tives which induced me to employ counfel in his behalf, I

ihall briefly relate the circumftances which brought Rob-

bins under my oblervation.
Being drawn to ferve as a grand juror for the diftrict

ef Charlefton, we were requefted by the court to vifit the
gaol, in order to make a report of the ftate of the fame.—
In the exercife of this duty, I faw Robbins, confined in
trons, who communicated to me the caufe of b1 commit-
ment, and his defence to the charge, viz. that of his being
an Amecrican citizen, imprefled by the Enghth. Irom
his relation, and his certificate of citizenfhip then fhewn to
me, I was induced to employ counfel in his behalf] in order
that his innocence or guilt might be eftablifhed by an appeal
to the laws of the country. The world muft be at a lofs
to trace any connetion between my conduct on this occa-
fion, and my having acted as commercial agent for th_e
Republic of France, upwards of fix years fince. KHence it
tollows, that Mr. Moodie can have no other objecl in view,
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than a defire to eftablifh a prejudice againft me in the eyes

of my fellow-citizens. |
Mr. Moodie ftates, that he exprefled his furprize to Mr.
Ker, that at fo late a day he meant to oppofe Robbins’ being
delivered up. The fa& is, I had fpoken to the counfel the
very day I faw the prifoner in gaol; but his avocations, I
prefume, did not permit him to attend to the cafe, The
confequence was, that rather than the caule fhould be
wholly neglected, I applied to other counfel, with whofe
exertions I have no reafon to be diffatisfied. DBut I pre-
fume this is the firft inftance where a profecutor has aflum-

ed to himfelf the right of dictating to the accufed party,
when, and how he fhall feek redrels.

I am, Gentlemen,
Your moft obedient {ervant,

ABRAHAM SASPORTAS.

N. B. No one knows better than Judge Bee, that I was
agent to the French Republic, and no one knows better
than myfelf, that Mr. Moodie was agent for the Britifh go-
vernment : by the repeated vexatious impediments which
were raifed up by him in every cafe, without the colour of
a legal defence. 'The numerous decrees of the fupreme court

?f E;he United OStates, in favor of the captors, prove the
act.
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