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COURT OF KING’s BENCH, IRELAND.
"IN THE CASE WHEREIN, |

JR. YOHN HEVEY wis PLAINTIFF,
AND
CHARLES HENRY SIRR Esq. wis DEFENDENT.
_ ON AN '
A'CTDN FOR AN ASS.&ULT axnp FALSE IMPRISONMENT,

This Trial was had before the Right Honourable Arthur Lord
Vfeonnt Kilwarden, Lord Ghief Fuftice of the King’s Bench:

Anda Rej}beﬁab!e Fury of the City of Dublinﬂ,r was then fworn

‘obn Lindfay; James Blacker,

3. Maziere, Bennett Dogdale;
Richard Litton; John Norton,
Thomas Kennan, Francis Hamilton,
Wm. G. Galway, Edward Rice,
John Dickinfon, Ifaac Manders,

o

. MONDAY, SEVENTEENTH OF MAY, 1802.

5 |
MR. CURRAN ftated the cafe for the plaintiff, in fub=
fance nearly to the following effett. A
He began by telling the jury, it was the moft extraordi=, #

1ary a&ion he had ever met with. It muft have proceeded *
Tom the moft unexampled impudencé in the plaintiff, if he
has brought it wantonly ; or the moft unparalelled mifere-
ancy in the defendant, if it fhall appear fupported by proof.
And the event muft ftamp the moft condign and indelible
difgrace on the guilty defendant, unlefs an unv&ol'y verdick
fhould fhift the fcandal upon another quarter. On the record
the ation he faid appeared fhort and fimple ; it was an aéti=

on of trefpals, vi ef armis, for an affaclt, battery, and
B falfe
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falfe imprifonment. But the fal@s that led to it that eza
plain its nature, and its enormity, and of courfe tat fhould
meafure the damages, were neither fhort nor fisple ; the
novelty of them might {urprife, the atrocity muft (lock their
feelings, if they had feelings to be thocked ;—bu he faid,
_ he did not mean to addrefs himfelf to any of the proud
feclings of liberty. The feafon for that was paft. There
was indeed he faid, a time when, in addreffing a juy upon
very inferior violations of human rights, he had %lt his
bofom glow, and fwell with the noble and elevatiig con-
fcioufnefs of being a Frwe-man, fpeaking to Free-me), and
~ina Free Country; whkre,if he was not able to canmu-
 nicate the generous flame to their bofoms, he was not z leaft
fo cold as not to catch it from them. But that wasafyme
pathy, which he was not now fo foolith as to affect éther
to.infpire, or participate. He would not infult them by the
bitter mockery of fuch an affe@ation ; buried as they vere,
- he did not wifh to conjure up the thades of departed Fee-
dom to flutter round their tomb, to haunt or to reprach
them. Wheére freedom is no more, it is a mifchiewus
prophanation to ufe her language ; becaufe it tends tode-
ceive the man who is no longer free, upon the moft imprt-
ant of all points; that is, the nature of the fituatio to
which he is reduced ; and to make him confound the licn-
~ tioufnefs of words, with the real pofleffion of freedom. He
meant not therefore, he faid, to call for an haughty verdi%,
that might humble the infolenceof oppreflion, or affert tae
fancied pights of Independence. Far from it; he ony
afked for fuch a verdi&, as might make fome reparation fir
the moft extreme and unmerited fuffering, and might alls
t¢nd to fome probable mitigation of the public, and genersdt |
deftiny. For this purpofe, he faid, he muft carry back

" ‘gheir attention to the melancholy period of 1798. It wal

@t that fad crifis, that the defendant from an obfcure indi-
vidual, ftarted into notice and confequence. It is in the
- hot-bed of public calamity, that fuch portentous and In-
aufpicious produés are accelerated without being matured.
¥rom being a town-major, a name {carcely legible In t.he'
lift of public incumberances, he became at once invefted with
all the real powers of the moft abfolute authority. The life
and the liberty of every man-{feemed to be given up 1o 'hlﬁ_
difpofal. With this gentleman’s extraordinary elevbaetlon
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began the ftory of the fufferings and ruin of the plaintiff.
Tt feems a man of the name of M‘Guire was profecuted for
fome offence againft the ftate. M. Hevey the plaintiff by
2ccident was in court 3 he was then a citizen of wealth and
credit, a Brewer in the firft line of that bufinefs: Unfortu=
nately for him, he had therefore heretotore employed the wit=
nefs for the profecution, and found him a man of infamous
chara&er. Unfortunately for himfelf, he mentioned this Cir=
cumftance in Court. The counfel for the prifoner infifted
on his being fworn; he was fo. The jury were convinced,
that no credit was due to the witnefs for the crown; and
the prifoner was accordingly acquitted. 1In a day or two™
after Major Sirr met the plaintiff in the fireet; afked how
he dared to interfere in his bufinefs, and{wore by God he
would teach him how to meddle with ¢ his people.” Gens-

tlemen, faid Mr. Curran, there are two forts of prophets, -
one that derives its fource from real or fancied infpiration,
and who are fometimes miftaken. But there is another
clafs, who prophecy what they are determined to bring
about themfelvés. Of this fecond, and by far the moft au-
theatic clafs, was the Major ; for heaven you fee has no
monopoly of predi&ion. On the following evening, poor
Hewvey was dogged in the dark into fome lonely alley 5 there
--}w ‘was feized he knew not by whom, nor by what authority
—and became in a moment, to himfelf, to his family, and
his friends, as if he had nevér been. He was carried away

« . 4n equal ignbrauce of his crime, and of his deftiny ; whe=

ther to be tortured, or hanged, or tranfported. ~ His crime:
he foon learned; it was the treafon which he bad commit=
ted againft the majefty of Major Sirr.' He was immediately
condu@ed toa new place of imprifonment in the Caftle-yard,
called the provoft. ‘Of this manfion cf mifery, of which
you have fince heard fo much, Major Sandys was, and I be=
lieve yet is, the keeper. A gentleman of whom I know how
dangerous it is to fpeak; and of whom every prudent man
will think, and talk with all due reverence. He feemed a
~g¢win-ftar of the defendant—equal in honour, in confidence 3
edual alfo, (for who could be fuperior ?) in probity and hu-
manity. To this gentleman was my client configned, and
in his cuftody he remained about feven weeks, unthought of
by the world, as if he had never exifted. The oblivion of - |
the buried, is as profound as the oblivion of the dead; his



4

family may have mourned his abfence, or his probable death ;
but.why fhould I mention:fo paltry a circumftance ? - ['he
fears, or the forrows of the wretched, give no interruption
to the general progrels of things. The fun rofe, and the
fun {et, juft asit did before—the bufinefs of the government,
the bufinels of the caftle, of the feaft, orthe torture, went
on with their ufval exa&tnefs and tranquillity, At laft
Myr. Hevey was difcovered among the {weepings of the
prifon; and was at laft to be difpofed of. He was at
laft honouud with the perfonal notice of Major Sandys.—
¢ Hewey (fays the Major,) 1 have feen you ride I think 3
fmait foit of mare 5 you can’t ufe her here ; you had better
give me an order for her.”  The plaintiff, you may well
iuppofe, by this time had a tolerable idea ot his fituation
he thought he might have much to fear from a refufal, and
- {fomething to hope from compliance 3 at all events, he faw
at would be a means of apprizing his family that he was not
dead—he, inflantly gave the order required.  The Major
gracioufly accepted it, faying, your courtefy will not coft
~you much, you are to be fent down to-morrow to Kilkenny
;o be tried for your life ; you will moft certainly be hanged ;
and you can fcarcely think that 'your journey to the other
world will be pertormed on horfeback. The humane, and
honorable Major was equally a prephet with his compeer.
he plaintiff on the next day took Jeave of his prifon, as he
Fuppofed for the laft time, and was fent under -a guard to

| Kilkenny, then the head quarters of Sir Charles Afgil, there

~ to be tried by court-martial for fuch crime, as might chance
‘20 be alleged againft him. In any other ceuntry, the {cene
that took place on that occafion might excite no little horror,
and aftonifhment ; but with us, thefe fenfations are become,
extinguifhed by frequency of repetition. I am inftruéted,
that a proclamation was fent forth, offering'a reward to any
‘man, who would come forward, and give any evidence
againft the traitor Hevey. An unhappy wretch, who had
‘been fhortly before condemned to die, and was then lying
ready for execution, was allured by the propofal. His in~#
tegrity was not firm enough to hefitate long, between the
alternative propofed; pardon, favour, and :reward, with
perjury on one fide ; the rope and the gibbet on the other,
- His loyalty decided the queftion againft his foul. He was
r-t.xammcd, and. Hevey was appointed by the {fentence of a

Roe e 3 mllda
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mild, and no doubt, enlightened court-martial, to take the
place of the witnefs, and fucceed to the vacant halter. Hewvey,
you may fuppofe (continued Mr. Curran,) now thought his
labours at an end; but he was miftaken: his hour was not
yet come, Youare probably Gentlemen, or you my Lord
are accounting for his efcape, by the fortunate recolle@ion
of fome carly circumftances, that might have fmote upon
the fenhibility of Sir Charles Afgil, and made him bclicve,
that he was in debt to Providence for the life of one iInnocent,
though convited vitim. But it wasnot fo; hisefcape was
purely accidental. The proceedings upon his Trial, hap-
pened to meet the eye of Lord Cornwallis. The freaks of
fortune are hot always cruel ; in the bitternefs of her jocu~
larity, you fee the can adorn the miicreancy of the {lave, in.
the trappings of power, and rank, and wealth. But her
playfulnef(s is not always inhuman ; the will fometimes in
her gambols; fling oil upon the wounds of the fufferer’; fhe
- will fometimes fave the captive from the dungeon and the
grave, were it only, that fhe might afterwards reconfign
him to his deftiny, by the reprifal of capricious cruelty upon
Hantaftic commiferation, - Lord Cornwallis read the tranfmifs
of Hevey’s condemnation his heart recoiled from the detai!
of ftupidity and ‘barbarity. He dafhed his pen acrofs the
odious record, and ordered that Hewvey fhould be forthwith
liberated. I eannot but highly honor him for his condu&
in this inftance 5 nor, when I recolle& his peculiar fituation
at that difaftrous period, can [ moch biame him for not
having a&ted towards that court, with the fame vigour and
indignation,'wpich he has fince thewn with refped to thofe
abominable jurifdi&ions. Hewey was now a man again—he
fhook the duft of his feet againit his prifon gate: his heart
beat the refponfe to the anticipated embrace of 'his family,
and his friends, and he returned to Dublin.  On his arrival
here, one of the firft perfons he met was his old friend,
Mjor Sandys. In the eye of poor Hevey, juftice and buma-
nity had fhorn the Major of his beams—he no longer re-
garded him with refpect or terror. He démanded his mare .
oblerving, that though he might have travelled to heaven on
foot, he thought it more comfortable to perform his earthly
journeys on horfeback. Ungrateful villain, faid the Major 5
15 this the gratitude you fhew to his majefty and to me, for
our clemency to you? You fhan’t get pofleflion of the
B | ,, . beaft,




5
o

beaft, which you have forfeited by your treafon, nor ean
¥ fuppofe, thata noble animal, that had been honouréd vrith
conveying the weight of duty and allegiance, could condes
fcend to load her loyal loins with the vile burden of ‘a con-
victed traitor:  As to the Major (faid Mr. Curran) 1 amnot .
furprifed that he fpoke and ated as he did.” e was no
doubt aftonifhed at the impudence, and novelty of calling
the privileges of official plunder into ‘quétion. Ha:dened ™
by the numberlefls inftances of that mode. of unpunifhed
acquifition, he had erefted the frequency of impunity into
a fort of warrant of fpoil and rapine. One of thefe in-
ftances, 1 feel, I am now bringing to the memory of your
Lordfhip. A learned and refpe&ed brother barrifter, had a
filver cup; the Majer heard that for many years it had
borne an infeription of ¢ [rin go brach,” which means
& [reland for ever.” The Major confidered this parfeverance -
in guilt for fuch a length of years, as a forfeiture of the
delinquent veffcl. My poor friend was accordingly robbed
of his cup. But, upon writing to the then Attorney- Generals
that excellent officer felt the outrage, as it was his pature to
feel every thing that was barbarous or bafe 3 and the Major’s
Joval fide-board was condemned to the grief of reftitution.
And herey (faid Mr. Curran) let me fay in my own defence,
that this is the only occafion, upon which 1 have ever mens
tioned this circumftance with the leaft appearance of light-
nefs. 1 have often told the ftory in a way that it would not
become me to tell it here, I have told it in the fpirit of
thofe feelings, which were excited at feeing, that one man
could be fober and humane at a crifis, when fo many thou-
fands were drunk and barbarous. And probably my - ftate-
ment was not ftinted by the recolle&ion, that 1 held that
“perfon in peculiar refpect and regard. But little does it fig~
nify, whether aéts of moderation and humanity are blazoned
by gratitude, by flattery or by friendfhip ; they are recorded in
the heart from which they fprung: and, in the hour of
adverfe viciffitude, if it fhould ever come, {weet is the odour
of their memory, and precious is the balm of their confo=
jation. But to return; Hevey brought an a&ion for his
mare. The Major not choofing to come into Court, and
therebv fuggeft the probable fuccefs of a thoufand a&ions,
reftored the property, and paid the cofts of the fuit, to the

Atcorngy of Mr. Hevey. It may perhaps firike you, m};
e Lord
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Lord, faid Ar. Curran, as if I was flating, what was not
relevant t8 the a&ion. It is materially pertinent ; I an1
ftating a fyftem of concerted vengeance and oppreffion.
Thefe two men aled in concert$ they were Archer and
Aimwell.  You Mafter at Lichfield and I at Coventry. You

plunderer in the jail, and I tyrant in the ftreet. And in our

" refpeive fituations, we will co-operate in the common caufe

of robbery, and vengeance. Apd I ftate this (faid Mr.
Curran) becaufe 1{ee Major Sandys in court. And becaufe,
I feel I can prove the fa&, beyond the poffibility of denial.
If he does not dare to appear, fo called upon, as I have
¢alled opon him, I prove it by his not daring to appear, If
he does venture to come forward, I will prove it by his own
oath, or if he ventures to deny a fyllable, that I have flatedy
I will prove by irrefragable evidence of record that his de-
nial is falfe, and perjured. Thus far, Gentlemen, (faid Mr.
Curran) we have traced the plaintiff through the ftrange
viciflitudes of barbarous imprifonment, of atrocious con-
demnation; and of accidental deliverance. (Here Mr.
Curran defcribed the feelings of himfelf and his family, upen
his reftoration ; his difficulties on his return; his ftruggle
againft the afperfions on his chara&er ; his renewed induftry;
Ins gradual fuccefs ; the implacable malignity of §irr and of
wandys; and the immediate caufe of the prefent a&tion.
- Three years (faid Mr. Curran) had elapfed, fince the deliver~
ance of my client; the public atmofphere had cleared—the*
private deftiny of Hevey feemed to have brightened,’but the
malice of his enemies had not been appealcd: On the 8th
of September laft, Mr. Hevey was fitting in a public coffee-
houfe, Major Sirr was there. Mr. Hevey was informed
that the major had at that moment faid, that he (Hevey)
ought to have been hanged. The plaintiff was fired at the
¢harge ; he fixed his eye on Sirr, and alked, if he had dared
to fay fo. Sirr declared that he had ; and had faid truly.
Hevey anfwered that he was a flanderous fcoundrel. At the
inftant Sirr ruthed upon him, and aflifted by three or four of
his fatellites, who had attended him in difguife, fecured him
and fent him to the caftle guard, defiring that a receipt might
be given for the villatn. He was fent thither. The officer
of the guard chanced to be an Englithman, but lately ar« -
rived in Ireland, he faid to the bailiffs, if this was in Eng-
Yand; I fhould think this gentleman entitled to bail; dl::mtrl

- | on’t
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don’t know the laws of this country. However I think yout
had betier loofen thofe irons on his wrifts, or I think they
may kill him, |

Major Sirr, the defendant, foon arrived, went into his
office, and returned withan order which he had writteng
and by virtue of which Mr. Hevey wasconveyed to the cul-
tody of his®old friend and gaoler, Mojor Sandys. Here he
was flung into a room of about thirteen feet by twelve—it
was called, the hofpital of the provoft.—It was occupied by
fix beds, in which were to lie fourteen or fifteen miferable
wretches, fome of them finking under contagious difeafes.
On his firt entrance, the light that was admitted by the
opening of the door, difclofed to him a view of the fad
fellow-fufferers, for whofe loathfome fociety he was once
more to exchange* the chearful haunts of men, the ufe of
open air, and of hisown limbs; and where he was con-
demned to expiate the difloyal hatied and contempt, whichr
he had dared to fhew to the overweening and fclonious
arrogance of {laves in office, and minions in authority; here
he pafled the firft night, without bed or food. The next
morning, his humane keeper, the Major, appeared. The
plaintiff demanded, * why he was fo imprifoned,” com-
plained of hunger, and afked for the jail allowance. Major
Sandys veplied with a torrent of abufe, which he concluded
by faying—* Your crime is your infolence to Major Sirr 3
however, he difdains to trample upon you-—you may
appeafe him by proper and contrite fubmiffion; but unlefs
you do o, you fhall rot where you are.—I tell you this,
that if government do not protet us, by God we will not
prote& them. You will probably, (for I know your info-
lent yand ungrateful hardinefs,) attempt to get out by an
Habeas Corpus ; but in that you will find yourfelf miftaken,
as {uch a rafcal deferves.” FHevey was infolent enough to
iffue an Habeas Corpus, and a return was made upon jt—
¢ that Hevey was n cuftody under a warrant from General
~ Craigh, on acharge of treafon.” That thisreturn was a
- grofs falfehood, tabricated by Sirr, I am inftruéted to affert.
~—Let him prove the truth of it, if he can. The Judge,
before whom this return was brought, felt, that he had no
authority to libetate the unhappy prifoner.; and thus, by a
-moft mhaman and audactous lie, my client was again re-
manded to the horrid manfion of peftilence and famine.

Mfuﬁ
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,{Wr Curran proceeded to defcribe the feelmg= of' Mr Hway,

~ the defpair of his friends—the ruin of his affairs—~the in=
folence of Sandy.r-—hls offer to.fet him at’large, on condi-

tion of making an abj«& fubmiffion to Sirr—the indignant

rejetion of Hewey——the fupplication of his father and fifter,
rather to fubmit to an efemy, however bafe and odious,
than pertfh in fuch a fituation j=—the repugnance of FHevey
~—the repetition of kind remonftrance, and the final fubmif-
fion of Hevey to their entreaties 3—his figning a fubmifiion,
di@ated by Sandys, and his enlargement from confinement,

Thus, faid Mr. Curran, was he kicked from his jail into the
common mafs of his fellow-flaves, by yleldmg to the tenden
entreaties of the kindred that loved him, to fign, what wag
in fa&, a releafe of his claim to the common ri ights of an:
human creaturey by humbling. himfelf to the brutal arroe
gance of a pampered flave. But he did fuffer the dignity of
his nature . to be fubdiied by it’s kindnefs ;=he has been en-
larged, and he has brought the prefent a&lon As. to the
fadls that he had ftated, Mps. Curran (aid, he would make a

few obfervations =it might be faid for. the defendant, that
much of what was ftated, may not appear in proofe. To.

that, he faid, he would not have fo ftated, if he had not feen
Major Sandy: in Court; he had therefore put the fals

againt him in a way, whlch he thought the moft llkely to:

rouze him to a defence of his.own chara&er, if he dared to
be examined as a thnefa He had he trufted, made hini

feel, that he had no way of efcapmg univerfal deteftation,

but by denying thofe charges, if they were falfe, and if
they were not denied, being thus publickly afferted, his
entire cafe was admttt.ed—hxs orlgmal oppreflion in the pro=-
voft was admitted=—his robbery of the cup was admitted—
his robbery of the mare. was admitied=-the lie fo audacioufly
forged on the Habeas Corpus was admitted—the extortion
of the infamous apology was. admute.d,——Agam, faid llg'

Curran, I challenge this worthy COIﬂ[JEeL of a worthy com= -

peer, to make his eletion, between proving his guilt by his
own corporal oath, or by the more credible modefty of his
filence.. And now, faid Mr. Curran, 1 hav¢ iven you a
mere fketch of this extraordinary hiftory. % No country
governed by any fettled laws, or treated wuh commnq hu-
manity, could furnifh any occurrences of fuch unparalleled
atroeity; and if the author of Caleb lehams, or of the

G= - Simple
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Simple Story, were to tead the tale of this man’s fufferingey
it might I think humble the vanity of their talents, (if they
aré not too proud to be vain,) when they faw how much a
more fruitful fource of incident could be found in the infer<
nal workings of the heart of ‘a malignant flave,. than in the
richeft copioulnefs of the moft fertile and creative imagina-
tion. But it is the deftiny of Ireland to be the fcene of fuch
horrors, and to be ftung by fuch reptiles to madnefs and to
death.  And now, faid Mr. Curran, I feel a fort of melan-
choly pleafure, in getting nearly rid of this odious and nau-
feous fubjedt. It remains to me only to make a few obfer- -
vations as to the damages you ought to give, if you beheve
the cafe of the plaintiff to be, as I have ftated. I told you
before, that neither pride nor fpirit belong to our fituation,
I thould be forry to inflame you into any apifh affe@ation of
the port or ftature of freedom or independence. But my
advice to yon, is to give the full amount of the damages

laid in the declaration; and Pll tell you why I give you that
advice: I think no damages could be exceflive; either as a
compenfation for the injury of the plaintiff, or as a punifh-
ment of the favage barbarity of the defendant, but my
reafons for giving you this advice, lye much deeper than fuch
confiderations ; they fpring front a view of our prefent moft
forlorn, and difaftrous fituation,. You are now i the hands
of another country, that country has no means of knowing
~ your real condition, except from the information that the
may accidentally derive from tranfa&ions of a public nature.
No printer would dare to publith the thoufand inftances of
atrocity, which we have witneffed as hideous as the prefent,
nor any one of them, anlefs he did it in fome fort of confi~
dence, that he could fearcely be made a public facrifice by
brutal force, for publithing, what was: openly proved ina
Court of Juftice. Mr. Curran, here made fome pointed ob-
{ervations on the ftate of a country, where the freedom ot
the prefs is extinguithed, and where another nation, by whole
indolent mercy, or whofe inftigated fury we may be fpared,
or facrificed, can know nothing of the extent of our fuffer-
ings, or our delinquency, but by cafual hearlay. I know,
faid he, fhat'"tﬂﬁfﬁfe philofophers have been abufed, who think
¢hat men are born in a {tate of war. I confefs I go further,
and firmly think they cannot be reclaimed to a ftate of

peace. When I (ee the condu@ of man to man, I believe
it.
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it. When I fee the lift of offences in every criminal code
in Lurope—when I compare the enormity of their crimes,
with the ftill greater enormity of their punifhments, Iretain
no doubt upon the fubje&. Bur, if T could hefitate as to
men in the fame community, I have no doubt of the ineX-
tinguithable malignity, that will for ever inflame nation
againft nation. Wéll was it faid, thata nation has ne
heart;”” towardseach other they are uniformly envious, vindic=
tive, oppreflive,and unjuft. What did Spain feel for the murders
or the robberies of the Weft?——Nothing. And yet, at
that time, fhe prided herfelf as much as England ever cid
on the elevation of her fentiment, and the refinement of
her morality. Yet what an odious fpe&acle did fhe exhibit?
her bofom burning with all the fury of rapine and tyranny ;
her mouth full of the pious praifes of the living God, and
her hands red with the blood of his innocent and devated
creatures. When I advife you therefore to- mark your fecl-
ings of the cafe before you, don’t think 1 mean, that you
could make any general impreflion on the morality, or ten-
dernefs of the country, whofe property we are become. L
am not fo foolifh as to hope any (uch effect ; practical juftice
and ‘humanity are virtues that require laborious alls, and
mortifying privations; expe&t not therefore to find them ;
appeal not to them. But there are principles and feclings
fubftituted in their place, a ftupid preference and admiration
of felf, an affeGation of humanity, and a fondnefs for un=
merited praife, thefe you may find, for they coft nothing;
and upon them you may produce fome effet. When out-
rages of this kind are heldupto the world, as done under the
fan&ion of their authority, they muft become odious to
mankind, unlefs they let fall fome reprobation on the i1mme-
diate infiruments, and abettors of fuch deeds. - An Irifh
J.ord Lieutenant will fhrink from the imputation of coun-
tenancing them. Great Britain will fee, that 1t cannot be
her intereft to encourage an infernal fpirit of fubaltern
barbarity, that reduces man to a condition lower than that
of the beaft of the field. They will be athamed of employ-
ing fuch inftruments, as the prefent defendant. When the
goverment of Ireland lately gave up the celebrated O Brien
to the hands of the executioner, I have no little reafon to
believe that they fuffered as they deferved on the occafion. .

I have no doubt, but that your verdiét of this day, if you
~ Cz £2 ack
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a&l as you ought to do, will produce a fmllar effe&t. ®.nd,
as to England, 1 cannot too often inculcate upon you, thag
fhe knows nothing of our fituation.  When the torture was
the daily and ordinary fyftem of the executive government,
it was denied in London, with a profligacy of ﬁﬁ'mntery,
equal to the barbarity with Wthh it was exhibited in Dubling
and, if the facts that fhall appear to-day, thould be fated
at the other {ide of the water, I make no doubt, but very
near one hundred worthy perfons would be ready to deny
their exiftence-upon theu hmwur, or. if neceffary, upon
their oaths.

I cannot alfo but obferve to you, continued Mr. Curran,
that the real flate of one country is more forceably im-
prefled on the attention of another, by a verdi& on fuch a
fibje& as this, than it could be by any general deﬁ.:iption.
When you endeavour to convey an idea of a great namber
of barbarians, pradtifing a great variety of crueliies upon an
incaleulable multitude of fufferers, nothing defined or fpeci-
fic finds its way to the heart, nor is any fentiment excited,
fave that of a‘general erratic unappmpr;ated comm:ﬁeratmn '
i, for inftance, you wifhed to convey to the mind of an
Englith ‘matron, the horrors of that direful period; when,
in defiance 6f the remonitrance of the ever to be lamented
Abercmmb), our poor people were furrendered to the lincen-
tious brutality of the foldiery, bv the autl ority of the ftate;
you would vamly endeaveur to give her a general pl&ure of
loft, and rapine, and murder, and conflagration. By en-
deavourmg to comprehend every thing, you would convey
nothing. 'When the father of poetry wifhes to pourtray the
movements of contending armies, and an embattled ficld,
he exemplifies only, he does not defcribe ; he does not ven-
ture to deferibe the perplexed and promlfcuous conflifts of
adverfe hofts, but by the als and fates of a few individuals
he conveys a notion of the viciflitudes of the fight and the
fortunes of the day. So fhould your {tory to her keep
clear of generalities inftead of exhibiting the picture of an
entire province, fele@ ‘a fingle obje@ ; and even if that
fingle obje& do not releafe the imagination of your hearer
from it’s tafk, by giving more than an outline, take g
~cottage; place the affrighted mother of her orphan daugh-
fers at the door, the palenefs of death upon her face, and
more than its agumes 0 her heart ; her aching eye, her

- © anxious
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anxious ear, ftruggle through the mifts of clofing day, to"
catch the approaches of defolation, and difhonour. The
rufian gang arrives, the feaft of plunder begins, the cup of
madnefs kindles in itscirculation. The wandering glancesof the
ravifher become concentrated upon the thrinking and devoted
victim.—You need not dilate, you need not expatiate ; the
unpoliuted mother, to whom you tell the {tory of horror,
befecches you not to proceed ; fhe prefles her child to her
beart. the drowns it in her tears, her tancy catches more
than an angel’s tongue could deferibe ; at a fingle view fhe
takes in the whole miferable fucceflion of force, of profana-
tron, ‘of defpair, of death. So jt'is in the queition before
us. If any man fhall hear of this day’s tranfa&ion, he
cannot be fo foolith as to fuppofe that we have been con-
fined to a fingle chara&er, like thofe now brought before you.
No, Gentlemen ; far from it; he will have too much com-
mon fenfe, not to know, that outrages like this are never
folitary, that, where the public calamity generates imps like
thefe, their number 15, as the fands of the fea, and their
fury, ‘as infatiable as its waves. [ am therefore anxiovs.
that our maflers thould have one authenticared example of
the treatment, which our unhappy country fuffers under the
fanétion of their authority ; it will put a {trong queftion to
their humanity, it they have any, to their prudence, if
their pride will letthem Liften to it s or at leaft, to that anxiety
for reputation, to that Pretention to the Imaginary virtues
of mildnefs and mercy, to which even thofe countries the
moft divelted of them, are fo ready to affert their claim,
and fo creduloufly difpefed to believe that claim allowed.
There are fome confiderations refpe&ing vourfelves, and
the defendant, to which I fhould wifh to fay a word, You
may perhaps think your perfons unfafe, if you find a vepdi&
againft fo confiderable a perfon. [ know his power, as well
as you doai'l-iknnw he might fend you to the provoft, as he
has done the plaintiff, and forge a return on any writ you
might iffue for your deliverance—I know there is no {pot in
this 'devoted nation, (except that on which we now are,)
where the ftory of oppreflion can be told or heard ; byt T
think you can have no well founded apprehenfions, There
is a time, when cruelty and oppreflion become fatiated and
fatigued ; in that fatiety at leaft, you will find yourfelves fo-

eure. But there is ftill a petter fecurity for you: the grati-

tude
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tude of the worthy defendant—if any thing could add to
his honours, and his credit, and his claims, it would be your
verdi@ for the plaintiff ; for in what inftance have you ever
feen any man fo effc&ually accredited and recommended; as
by the public execration? whgt a man for inftance, migit
not O’ Brien have been, if theenvy of the gibbet had notarrefted
the career of his honoursand preferments ? Inevery point of
view, therefore, 1 recommend to you to find, and to find
% liberally for the plaintiff. 1 have founded my advice upoi
the real circumftances of your fituation; I have not endea-
voured to ftimplate you into any filly he&ic of fancied
Jiberty. 1 do notcall upon youto expole yourfelves by the
aff&ation of vindicating the caufe of freedom, and humas
nity ; much lefs do I with to exhibit ourfelves to thofe,
whofe property we are, as indignant or contumacious, under
their authority. i%ar from it, they are unqucitionably the
the prcurietors of uvs, they are intitled of right te drive us,
and to work uss but we may be permitted modeftly to fugs
gelt, that for their own fakes, and for their own intereft, a
line of moderation may be drawn. That there are excefles
of infliction, that human nature cannot bear, With refpect
to her weftern Negroess Great Britain has had the wifdom,
avd humanity to feel the juftice of this obfervation, and in
fome degree to aét upon it ; and I have too an bigh opinion
of that great, and philofophical nation, not to hope, that
fhe might think us, not undeferving of equal mildnefs ; pro-
vided it did not interfere with her joft authority over us. It
would, I fhould even think, be for her credit, that having
the honour of fo illuftrious a rider, we {hould be kept ig
fome fort of condition, fomewhat bordering upon fipirit,
which cannot ‘be maintained, if fhe fuffirs us to be utterly
broken down, by the malicious wantonnefs of her grooms
and jockeys. Mr. Curran, concluded by faying, that the
caule was of no inconfiderable expeétation, and that 1n
whatever light the Jury regarded it; whether with refpect
to the two countries, or to Ireland fingly, or to the parties
concerned, or to their own fenfe of charater and public
duty, or to the natural confequences that muft flow from the
event, they ought to confider it with the moft profound at-

tention, before they agreed upon their verdict.

LEONARD
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Leowarp MNarry, Efq.—Call General Craig, who
being called three times, did not appear.

MRr. M‘NarLy—Call Peter Craig, Efq. The affidavit
of the fervice of the Subpeena on that gendeman, was read
in Court, ‘s

Mr. MNALLYy—Call Fames Molloy, Efq.

James Motrroy, Esq. fworn—examined by MrR. M‘NALLY.

2, Do you know Major Sirr ?

A. 1 do.

£, Do you know Mr. Fohn Hevey ?

A. Yes. |
.. &, Do you recolle& being in the Commercial Buildings
laft September? .

4. 1do; there was fome converfation between Major Siry
and Mr. Hevey, on the evening of the 8th of September—
Mr. Sirr {aid to plaintiff, “ You ought to be hanged.” On
which Mr. Heweyfaid, ¢¢ You lie,but you oughtto be hanged.”
I then faw Mr. Sirr come over from the place he was fitting
at, and take hold of Mr. Hevey by the collar, and faid, * I
arreft you in the King’s name y I will commit you to prifon.”
Thisis as far as I can recolle& 3 Mr. Sirr was not in my com-
pany. In the courfe of the converfation, Mr. Sirr faid to
Hwey, ¢ I know you, your name 1s Hevey.”

9. What did Mr. Sirr fay to Mr. Hevey? _
A. Why my Lord, there was different expreflions made

ufe of, which I do not recolle&; when Hevey was told that
Major Sirr {aid, ¢ he ought to be hanged,” he turned
about, and looked over at him, and Mr. Hevey has always
rather a ftrong ftern look, but then it muft be worfe, he re-
plied to Majir Sirr, ¢ You lie; you faid, ¢ you ought to be
hanged ;* ¢¢ and I will make you prove it.”—3S8irr then faid,
¢ You ought to be hanged, and I dare fay you and your party
think fo,” or words to that purpofe; and Hevey faid, *¢ I
am no party ;”—then faid Mr. Sirr, “ 1 arreft you in the
King’s name ;” and they came to the coffee-houle door;
and I turned about and left the pallage open to them.—
Sirr faid to Hevey, ¢ You ought to be hanged,”—and then
Hewey faid to Sirr, ¢ You lie.”—=S8irr {aid, ¢ I arrelt you
this moment in the King’s name ; and you muft come with
me.-”-—-Hewy then faid, ¢ I will go out with you, where you

pleafe.  Hevey and Sirr then went oue of the coffee-room;
' ~and
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,.nd Sirr and Hewy walked arm in arm tocrcthcr through
Dame-ftrect.—That is all I know of the tranfa&mn.

1 i : = : g A~ '
CROSS-FXAMINED BY \-’VuLIAM FLETCHER, Esa.

You were at the fame table with Mr. Hevey, when
this convelfdtlon took place ¢

- A. Yes—1 afterwards came to the table where My, Sirr
fat.

. Youare not very aceurate in your recalle&mn ?

4. 1 recolle& Sirr faying to Hevey, *“ You ought to be
banged.”

9, Did not Mr. Sirr fay to Hevey, Have you a pro-
teCtion "' S 3 G B 3
4. 1do not recolle€t ; he told Hevey he would commit |
him to prifon.

B 1s not Mr. Hevey now in NeWgate ?

* 4. 1 have heard fo.

9. He is rather unfortunate. Did not Mr. Sirr fay to -
Hevey, have you a prote&ion—anfwer to thar ?

A. No, he did not.

Q Didnot Mr. Sirr fay to Hewy, you have been aYcoman’

A. 1 do not recolle& that, .

9. I afk you was Mr. Hevey a Yoeman 7'

A. 1 think he was in the Roebuck Cavalry

, Was there any people you knew in the coffee-houfe,
durmg this tranfation ?

A. There was.

. Who: }

A. 1 cannot immediately call to my recolle&ion.

9 Did youfee Mr. Hall in the commercial coffee- houfe 3

A. He was there. _.

9, Was Mr. Hevey a Yeoman?

A. 1 recolle& feeing him in uniform ; I believe Re was a
Yeoman.

9. Have you not heard that M. Hewy was tried a#
Kllkenny >/

A. 1 believe he was.

Mpr. Curran—He was tried at Kilkenny, and was par-_
doned ; and when Mr. Sirr faw him in September 1801, in

- the

* 1y Hewey was at this time confined in Ncwgate, under fentence of the
City Quarter Seffions, for a month’s imprifonment, for having affavited a Mr.
Labertouche, with whom he had quarrelled about fome words yfed by the lattex
in a tavern, refpe@ing his tranfaction with Major Sirr,

b8
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the commercial coffee-honfe, and had the converfation
ftated, then faid Mr. Sirr, “ 1 arreft you in the King’s
Name.”

Courﬁ]}sr Grem—-Did you not obferve remarks made about
an orange handkerchief during the evemng ? |

A. None.

9. Did you not fee one in the hahds of the plaintiff?

A. No.

9, Nor any jarrmg obferyations ?
A. None.

MRgr. SAMUEL RAINEY, fworn=—exanined by COUNSELLOR
OkR.
&, Do you know Mr, Sirr 2
A. 1 do.
Q Do you know Mr. Hevey ?
"1 do: I never faw him to know him before September
]a& I went to the commercial coffee-hotife on the evening
of the 8th of September laft. After fome converfation, Mr.
Sirr faid to Mr. Hevey, 1 will let you krow who I am.”
Myr. Hevey made anfwer and faid, ¢“ I defy you.” Some
Sther words pafled, Mr. Sitr faid to Mr. Hevey, Y ou ought
to be hanged,”—then Mr. Hevey anfwered, ¢ By God you
lie.”--Mr. Sirr then faid, ¢ I will make you prove it.” .
9. Did Sirr tell Hewy what he arrefted him for ?
A. Not that I heard—=they went out together. I returned
to the coffee-houfe.

Cross<EXAMINED by WiLLiAM PLunkeTT, Esq:

9. Do you: know was Mr. Sirr a Maglﬂzrate for the
County of Dublin

A. 1 was told he was, and believe f{o.

&, He wias a good deal employed in taking up petfons
who were a&tive in thé Rebellion ?

A 1 was told fo.

9 Had you not heard that Mr. Hevey was arrefted ?

A Yes.

9, "That he Mr. Hevey was a&tive daring the penod of
the Rebellion ? F

A. 1 have heard he was put on his trial.

&, Did you not hear he was what was called an a&ive
eitizen before the Rebellion? |
' D 4. 1 heard
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A. Theard he was altive. :

&. What do you mean by the wordaétive ?

A. (Counfellor Curran). Why to be fure, he meansan ags
tive young man-—is it not {o ? - i

A. (Witnefs). Yes.

9. Do you believe he was found guilty ?

A. 1 cannot tell whether or not.

Myr. Barrington. The whole proceedings of the Court
Martial, was fet afide by Lord Cornwallis, who reveérfed the

{fentence of the Court. | e

Mr., PATRICK MAG UIRE, fworn—examinzd by COUNSELLOR
WALLACE.

9. Do you know Mr. Sire 2
A. 1 do. |

9. Do you know Mr. Hevey 2
A. Yes.

9. Do you recolleét the month of September laft ?
A. 1 do.

&, Have you heard of any thing which then happened
~ to plaintiff ¢ .
A, Yes; he was taken into cuftody by Mr. Sirr, and

eommitted to the provoft. i _

9. Had you any difhiculty in gétting to fee him ?
- A. Yesy by mueh, as I could not fee him.

. Did you do any thing in confequence ? |

A. 1 did; I went by the order of Major Sandys, to fee
Mr. Hevey in the provoft. He faid he was in cuftody of
Major Sandys, under a warrant from Mr, 8ir?.

£; What did you then do? |

A. I returned to Major Sandys, and faid to him, 1 won-
dered he would detain. Mr. Hevep, on fo trifling a matter—
and Sandys replied, it was not a:trifle to infult Sirr who was
Jin the truft of government, and Mr. Hevey would be hum-
bled, or elfe he fhould ftay where he was; that be {hould
make a public apology, e're he would be enlarged ; and if
you call on Sirr, and tell him this is done, and it Mr. Sirr
1s fatisfied, I will then difcharge him on your interference.

9. Did you call on Sirr2 Nk

A. 1 waited on him on the gth of September, and he re-
plied, he did not wifh to hold him longer, but*to fhew you
it was not Hevey that thould be detainedy he faid, if I woftislg

» - an



19

find out the fellow who told Hewvey what I {aid, he would

punifh him, 1 then faid, if you write now to Mr. Sandys,

he will difcharge Hevey, and I required a letter, and he re-

plyed, you will tell Mr. Sandys, by the fame token, the laft

converfation 1 had with Major Sandys, in the caftle-yard, was ’

on Hewey’s bufinefs, he will be difcharged,
9. Did you then call on Sandys 2

A. Idld

9. What did ke then fay ?
A. He told me the token was right, and that if Hewy

{igned the apology he'left him, he would difcharge him, and _
defired I would go into the room, and caufe him to fign faid
paper.

£. Did you then go?

ﬂ [ did.

2. What fort of a place did you fee My. Hevey in ¢

A. 1{aw him in the provolt prifon.

Q. Defcribe the prifon, or where you have feen Mr.
devey,
" A. T cannot defcribe it properly

2. Youmuft deferibe it?
ﬁ [ faw Mr. Hevey in"a {mall room, (to the beft of my

recollc&mn) where the*ficft object I faw was a many fitting in
a fituation that delicacy prevents me from repeating, with a
yellow fhirt, and feemingly quite exhaufted. Five or fix
beds ; in one of the beds was a man fitting up init, his perfon
ﬁlthy and a long beard, witha foldier’s old coat laid over his
fhoulders. 1 faw a third man walking about reading, I fup-
pofe it was a pra}er-book and he reading the office of the

dead.
Lord Kilwarden. Did you fee the book ?

A. No, my Lord.

&. Then how can you fwear it was a prayer-book ? -

A. My Lord, I thought it was from the horrid appearance
of the place ; I was fo alarmed, and the ftench was fo offen-
five from the room, that I refufed to go farther than the
door, leaft I fhould get fome diforder, for the beds feemed
to be full of people in ficknefs. I fpoke to My. Hevey about
his dreadful fituation, and requefted him to fign the apology
that Major Sirr required, or to do any thing to get out of
fuch a p!ace 3 which Hpvey refufed. [ then went to Sirrin

the caftle-yard, and begged of himto liberate Mr. Hevey.
_ D 2 I told
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1 told Mr. Sirr 1 wodld pay Mr. Hewy;cxpences After
fome converfation, he faid, he had arrefted Mr. Hewvey in
ymdacanon of his own honour, and {aid he would leave it
to Mr. Sundys to get Mr. Hevey difcharged. Mr. Sirr gave
me no note to Mr. Sandys, to get Mr. Hevey difcharged 3
who Ithen told, that the friends of Mr. Hewey muft get him
liberated, by applying to the law for redrefs, I then went
to Mr. Sandy:, this was the next day after Mr Hevey was
arrefted. 1 faw Myr. Saﬂdy;, I told him what Myr. S:rr had
faid, and Mr. Sandys faid, I muft excufe him—I1 am, faid
he, in an awkward fituation; as Mr. Hevey is confined
under a General Officer’s warrant, and that it muft be an
order from Mpr. Abbot only, that could now do it.—How=
ever, if proper authority is left with me, T will difcharge
him forthwith; and he advifed me to go into Mr. Hevey'’s
room, to get him'to fign an apology ; and then faid he, I
will difcharge him, but except he figns that paper, he faid <
he could not—he faid he would not difcharge Mr. Hevey,
unlefs he figned that apology. 1 then went to Mr. Hevey
again, and intreated him to fign therapo|0gy ; at firlt he re~
fufed, but at laft he fald he would fign it ; and he having
:ﬁgned 11', we parted Mr' Sandy: tOIi me, that lf Helwy
{uned the apology, he would ‘have him dlfcharged that day.

QJ When was Mr. Hevey liberated ?

A. On the 11th of September, about twelve o’clock at
noon.

Cross-EXAMINED by JoNAS Green, Esa.

9. Was you prefent at the converfation between plamtlff
and defendant in the commerclal coffee -room !
A. I was not.

&, You fay that Mr. He‘vey objected at firft to fign the
.apology ?

A. Yes—but he afterwards figned an apology to Ma_zar
DIre.

9. Yaucalled at the prifon to fee Mr. Hevey 2

A. 1dd.

9. Did you fee Mr. Sirr there?

A. 1 never faw Mr. Sirr there.

8, Are you a relation to Mr. Hevey?

A. No: butI have been in hablts of mtlmacy Wlth hlm a
oonﬁderable tlme back | *
< QJ You
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® You have been in company with him ?
7% és. -
% He was a Yeoman ?
A. Yes: I faw him in uniform.
,QJ When did he ceafe to be a Yeoman ?
A. Some time about the year 1799; I do not know the
tlme precifely.

2, Did you ever hear of any aE’c done by him, before that
period ? |
4L had been out of the kingdom, and returned ift of
June 1798. 1 was not a Yeoman.

& Have not you heard, that Mr Heuey was brought to
trial at Kilkenny ?

A. T have heard it, and do believe it to be the cafe.
9 Did you hear that Mr. Hevey was {fentenced to tran{-
portation out of the kingdom for feven years ?
' A. Yes: but to what part of the world I never heard.

9 . Did you never hear that ZFevey had been confined in
the Royal Exchange?

A. 1 was not prefent, if he was conﬁned in the Royal
Exchange

-8 Did you not hear he was taken up as a fufpe&led

Yenman ?

- 4. 1 never heard that to my knowledge—I am pofitive 1
never heard 1t.

9 Have you heard why the fentence of tranfportation
was not put in execution ?

A. 1 cannot anfwer that queftion.

Lord Kilwarden—Y ou cannot afk the witnefs as to the mo-
tive that induced Lord Cornwallis to liberate that man ; it has
been ftated he was liberated by Lord Cornwallis, of courfe,
Hwey has been forgiven. The witnefs cannot know the mo-
tive that produced his Lordfhip’s clemency. |

9 Did Hevey make an apology to Mr. Sirr ?

A:. No—here i1s an apology drawn up by Magjor Sandys,
whlch Myr. Hevey would not fign.

Whereas I, on the night of the 8th of Scptember laft
inftant, in the coffee-room of the Commercml Buildings,
made ufe of improper expreﬂions to Mr. Sirr—I am very
forry for ity and beg your’s (Mr. Sirr’s) pardon, and aflure

ypu, I had, nor have not, any wifh to infult any Ofﬁqené
- 0
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#of this Government ; to whofle clemency I owe my refeaie
- from @ fentence of a Court-martial, by reverfing the fen-
E tence inflifled on me, by that Court-martial, &ec.
. . " 11th September 1801, TR
i M. Fletcher. There was an apology made by plantiff.
A. There was one figned by Hewvey, here it is.
Mr. Green. So far as it is the act of the Partyy it may
be read ; here is the paper, figned by Hewvey himfelf. '

. Sir, | replied haftily to an officer of Government fome
. nights ago, for which [ am fince confined ; I am forry by
. fo doing, it has gave offence to government.  © - =~
‘s 1th September, 18o1. | - Iam §ir, |
| To | Taur:, Ee. Eﬂ’c‘.
Major Sandys. . 7OHN HEVET.

Mr. Curran. Here was not any thing like an authority to
difcgarge him. |

Lord Kilwarden. At prefent T think Mr. Sandys acted

* " merely as Agent of Mr. Sirr—he was committed to his

cuftody by Mr. Sirr. | | |
Mr. Barrington. There was no charge of High Trealon

againft Mr. Hevey in September laft, |
Council for Defendant. We have the evidence _of the for-—_
mer witnels he did fay, that Mr. Sirr faid, he did not want
any apology at all ; and when he h-eaj'd that Mr Hevey fa.id
“ *  he would appeal to the law ; then faid Mpr. Sirr to the wit=

 pefs T will goto Mr. Abbet and get the man releafed.
Court. Do you reft the cafe here on the part of the

plaintifl.
" Council for Plaintiff. Yes, my Lord.
illiam Fletcher Efy. My Lord and Gentl?men of the
Fury, In this cafe 1 am of Council for Major Sirr, the
Sefendant in this a&ion. Gentlgmen of the Jury, I would
have been the laft man, that would have been called upon as
Council for the detendant, had he been that man as has
been reprefented to you., “This aion is brought to recover
the enormous fum of £3000; that fum my eloquent and
ingenious friend Mr. Curran has told you is {o trivial, that
you ought to find the'verdiét to the fl}" amount of the da-
mages 11id.in the declaration; he has in this {tatement men-
_tjoned many things that are totally irrevelent to the prefent

cafe. He has lamented that the damages were not laid at
_ £ 10,000,
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[10,000. He has a'tribpted the condu&t of my client. to
the plaintiff, as if malice was prevailing in his mind, agamﬂ:
the plaintiff ; fuch an aflertion is not capable of bemg Fiven
in a proof on an a&ion for an affault; but malice had no
fhare in the tranfation; we canpot give 1n evidence the
intentions of a man; noj to bharbour a malicious intention
- would degrade the dignity of human nature. He was in-
capable of feeling refentment againft the plaintiff. The de-
fendant did know, that there bad been the fentence of tranf-
portation awarded by a court-martial, held at Kilkenny,
again{t 2 man of the name of Hevey 5 but as to any know=
ledge the defendant had of him, he was ignorant as he is
of a man in South America. Mr. Sirr was informed, in
the coffee-room of the Commercial Buildings, that fuch a
man fitting there, was of the name of Hevey; and recol-
le&ing there was a man of that name tried at Kilkenny; he
did, after fome little converfation, afk him was he not once
in the Provoft Marfhalfea, and had he not been tried and
found guilty at Kilkenny ; and afked him to fhew his proe
te&ion; and to account why he was found at large ;
Hevey refufed to give defendent any {atisfaltory anfwer ; :md
then Mr. Sirr told him, if he did not; he muft arreft him

¢ill he found out the truth; and for this condué&t of the |

defendant, the plaintiff now applies'ta you, Gentlemen of
the Jury, to be recompenfed in damages to the amoust of
£3000. I fhall not, Gentlemen, attempt to d:l’plajE that
profufion of eloquence, you have heard from my ingenious
and learned friend 3 but I will ftate the fadts that will appear
in evidence, on be half' of the defendant, my client 1n this -
cafe ; and you will confader, what injury the defendant has
fuftained ; before you on your eaths would find a verdict to
theé amount of the enormous fum of [3000. You will
confider the evidences which have, and thofe that will be,
produced to you. There have been many circumitances
mentioned in the ftatement of plaintiff’s cafe, by his ingeni-
ous advocate, that are incapable of being given in evidence.
You may therefore venture to put out of your minds three=
‘fourths of the {tatement, there being as I have already men-
tioned, many eircumitances ftated, that could not be fent
up to you for your inveftigation and eonfideration. We
~fhall produce evidence te prove falls of a public nature—as

10



t% comnion- fame, it 1¢ no foundation to ftate to Gefitlénien
of your underftandings, any fa&s groended on reports of
common-fame—1 muft obferve to you Gentlemen, that my
Jearned friend has ftated to you, that the Liberty of thig
Country, was in danger of being deftroyed; as if Liberty
was only to be found within thefe walls ;—but 1 truft this
reprefentation is not the cafe, for Liberty exifts in every
part of Ireland, d4s well as within thefe walls, and the
Liberty of the Prefs is preferved inviolable, and I doubt not
but you may read, in fome of the News-papers that may
be publified 1n a few day’s, that there was on {uch a day,
a Trial wherein Mr. Hevey was plaintuff, and AMr. Sirr de-
fendant, on an aétion for an affault, and falfe imprifonmenty
when Mr. Curran difplayed his ufual great abilities, on
behalf of his client, with amazing eloquence and energy;
and the witnefles were produced, to prove the fats ftated
by the learned Council; when it appeared, the Jury did not

oive credit to their teftimony, for they foiind a verdi& in

favour of the defendant ; peradventure {uch a paragraph

may appear i the Public News-papers; for I have no doubt,
but that you will find your verdi&l in favour of my client 5 and
againft the plamntiff in this a&tion. I fhall not, Gentlemen
of the Jury, ftate any thing on the part of my client, Mr.
Sirr, that will not be proved in evidence; it appears that
the defendant accidentally went into the coffee-houfe of the

- Commercial Buildings, with fome other Gentlemen, they

fat down and took coffee, and there happened to be f{itting
in the fame coffee-room, the plaistiff in this ation, and
fome perfon having faid, you live fir a good deal in the
country where perfons live who were accufed of being
altive in the late Rebellion; to whiech Mr. Sirr replied,
I am not in the leaft afraid of any of them. It was then
peinted out, that there was a man in the room of the name
of Hevey, who had been charged and tried on an accufation
of that nature, and had been fentenced to tranfportation ;
to which Mr. Sirr, in a low voice made anfwer, ¢ he de=
ferved to be hanged,” and then fome bufy intermeddling
officious perfon, went to Hevey and told him what Mr. Siry
in a low voice had faid ; and then the converfation took
place which will be given in Evidence—I demand to fee
your protetion; you know me——yes faid plaintiff, 1 know
vou are Major Sirr 3 but would give him no anfwer, as to

fhewing
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fhewing how he became at large ; and when M. Sirr brovght
him to his Office, in the Caftle-yard, he again afked him,
to fhew his proteétion ; and then plaintiff in a fwaggering
bluftering manner faid; ¢ as to my proteétion go atk your
¢ betters for it.” Now if Mr. Hevey had thought proper
of telling Mr. Sirr, true it is, I was tried at Kilkenny, and
was found guilty, and was fentenced to tranfportation, but
I have been by Lord Cornwallis, fet at Liberty s=—if Mr.
Hevey had mentioned thofe words to Mr. Sirr, you never
would have heard of this aion., See Gentlemen the
evidence; that has been given on the part of the plaintiff,
in {upport of this altion j the firlt witnefs was Mr. Molloy—
the fecond was Mr. Rainey—and the third witne{s was Mr.
Magm'ré.a Here the learned Council on the part of the de=-
fendant, with great accuracy and perfpicuity, recapitulated
the teftimony that thofe three Gentlemen had given, on
their dire& and crofs examination ; which the reader will
fee fet out in Aie werba in the foregoing part of this Report 3
therefore deemed unneceflary to repeat it. It does appear,
that in the courfe of the converfation, Mr. Sirr did afk
Hevey to fhew his prote&ion ; if any he had, which Hevep
refufed to do, and the faid witnefles faid, that Mr. Sirr. did
{fay to Hevey, ** you deferve to be hanged,” and Hewvey
anfwered ““ you lie, you are a hiar.” This 1s not the cafe
of an ordinary perfon; here was a man that had been ac-
cufed of High Treafon, to the defendant’s own knowledge,
he had been tried for that offence, and had been conviéted 3
and he afterwards appeared at large 3 and defendant feeing
him at large, afked him to fhew his certificate of a pardong;
or faid he; I muft detain you till I inveftigate, whether you
ever received a pardon or not, and on Hevey ftill refufing
to give the defendant any fatisfa&ory anfwer, he did hold
him in cuftody, as one of his Majefty’s fubje&s, he had a
right to do ; if fuch man had been charged with High Trea-
{on, and refufed to give an ‘account how he came to be at
large. A private individual may feize a perfon charged with
High Treafon, and bring him before a Magiftrate ; it has
appeared In evidence, that it was a matter of public noto-
riety, that the defgndant was a Magiftrate; and had been
very attive in the apprehenfion of a great number of per-
fons charged with High Treafon, at the time of the late
Rebellion 3 and this country owes much of its prefent tran-

E quillity,
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quillity, to' the very great exertions and laudable efforts ¢f
the defendant, to crufh that Rebellion, Mr. Sirr appears
not to be negligent of his duty, he knew that a man of the
name of Hevey had been in 1798, accufed of High Trea-
fon, and feeing a man of that name pointed out to him in
the commer¢ial coffee-houfe, atked Mr. Hevey was you not
in the Provoft Prifon, and was you not tried and convited
of High Treafon; fhew me by what authority, you are at
large ; how eafy was it, for Mr. Hevey to {ay, I am that
perfon ; and fince the Trial was had, Lord Cornwallis has
given me a free pardon. Gentlemen of the Jury, you will
judge of this cafe, merely upon the evidences adduced to
vou, and not from any ftatement of the Council, on one
fide or on the other; I am fure, you muft have it in your
recolle&ion, the mild and lenient Government of this
country, under the adminiftration of the Marquis
Cornwallis 3 he did think proper in mercy to reverfe the
fentence of feveral Courts-martial, where perfons charged
with High Treafon were found guilty; he liberated from
death many perfons, and furely a man fo liberated, could
“eafily have faid, “ I have been pardoned through the cle-
mency of the Marqguis Cornwallis,” and "therefore the fen-
tence of the Court-martial was not carried into éxecution ;
and thus Mr. Hevey would have been cleared from any
ftigma what{oever.—It will appear moft clearly in evidence,
that the arrefting of Hevey by My. Sirr, in the commercial
coffee-houfe was not through’'wantonnefs, or malicioufnefs=
ldr. Hevey has been fince enlarged, and that alfo appears to
be the fa&. The plaintiff has not attempted by a fingle
fintillo of evidence to fay, he was arrefted wantonly or
malicioufly, You are to prefume, that thé Government of
this country a&ed wifely, and mercifully in pardoning many
perfons who had been found guilty by Court’s-martial, of
High Treafon—~you have no evidence, on which you can’
infer, that Mr. Sirr arrefted Mr. Hevey out of malice 5 Of
for the gratification of any purpofe of his own. The
Jearned Judge who now tries the caufe, will corre&t me, in
point of law, in any matter in which I may miftake ;—but,’
T hold the law to be, that a Magiftrate does not do his duty,
as fuch, who, if told a man charged with High Treafon,
~and convi&ted, is feen at large, does not enquire why he
appedrs at large. Gentlemen of the Jury, it is a matter of
HOtorletY"
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notoriety that Mr. Birr was an a&live Magiftrate during
the time of the late Rebellion ; and by his exertions in ap-
prehending rebels, he did effentially contribute to fave this
commercial country, from fcenes of blood. You cannot
prefume that Mr. Sirr knew the falt, that Lord Cornwallis
had pardoned Hevey ; and yet knowing that fa& he appre-
hended Hevey out of malice. You are not intitled to make
fuch a prefumption; for the law will not permit you fo to
do—this man did {tand his trial on a charge of High Trea«
fon ; and.the Court-martial found him guilty ; that was a
fa&, known to defendant—he was afterwards pardoned,
that was a fa& that was then not known to defendant—and
therefore he atked Hevey had he a proteltion, and if he
had, to produce it. At the time of the Rebellion, the
trial by Court’s-martial, of perfons accufed of Trealon,
was expedient and it was judged fo, by the Legiflature ; to
{fupprefs the Rebellion, there was at that time particular
duties entrufted to particular perfons; and in the exercife
of a particular duty, feveral matters came under the dif-
cretion of the perfon in difcharge of that duty; and the
law will prefume a Magiftrate a&s uprightly, unlefs the
contrary is proved. Perfons employed in the exercife of a
perticular duty, may from proper, fair and laudable mo-
tives enquire of a:man whom he knew was conviéted by a
Court martial, why he appears at large; the man could
eafily have faid, I have received a pardon from Lord Corn-
wallis. Would you not give a man credit for making fuch
an enguiry ¢ * A man may have béen charged with Treafon
in 1798, hé may have been tried; the evidences may have
been ‘miftaken in the man, he may by miftake, be found
guilty ; but when the proceedings of a Court-martial were
laid before the Lord Lieutenant, he may fet afide the fen-
tence, and liberate the man; as not being a man adtive in
the Rebellion ; although charged with being {o; for a per-
fon is perfumed innocent, until the contrary appears.
Gentlemen of the Jury, let me atk you, what evidence
has there been laid before you, fufficient for you on your
oaths to find, that Myr. Sirr a&ed from malicious motives
. towards the prifoner ?=—it is, for the fearcher of all hearts
alone, to inveftigate the motives of human a&ions,.~In the
prefent cafe, however, it appears to be developed by the
suan himfelf, you have evidence under his own hand, that

B = he
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he had been charged with the crime of High Treafon, and

was found guilty; and received afterwards his pardon

through the clemency of the late Lord Lieutenant, Tt does
not appear, that Mr. Sirr had any malice towards him ; he
met him acc1dentally in the coffée-room ; he took h!m to
his office in'the caftle- yard, and afked him hss name and refi-
dence ; and then faid, as you weré tried and convilted, fhew
me your prote&ion, if you have wne; but Hevey inftead
of producing the certificate to Mr. S:rr, or directing him
where he could fee it, bid him afk his betters for it. As
to the plaintiff having a favourite mare, taken from him by
any perfon, no evidence of it has been given ; and thercfore
i do not know what foundation there was, to introduce any
thing about Her in this cafe. Let me afk you, on what
ground is my client to be deprived of the common benefit
in this cafe ? are you to fuppofe there was malice in Mr.

Sirr’s mind againft the plaintiff By the general law of
the land, you'cannot impute malice unlefs proved ; and the
evidence i5 totally filent, as to the charge of malice.—On
what ground then, are you to find a verdiét for the enor-
mous damages of /g000?—By the general rule’ of evi-
dence, every man fhall be deemed innocent, until the con-
trary appears ; my client therefore fhall have the benefit of
the law, which eve ry other man has. As to what has been
given in evidence, refpe&ing Mr. Sandy’s conduét to Hevey,
my client is not called upon to anfwer for the condué&t of Mr.

Sandys; Mr.Sirrisonlyaccountable for his ownconduét ; Tam
not vindicating Mr. Sandys, the plaintiff isat liberty to brmg gt
action againft Mr. Sandys, if he thinks proper. Itappears that
Myr. Sandys 1s the keeper of the prifon, called the provoft, a
prifon appropriated for the fafe cuftody of perfonscharged with
the crime of High Treafon. Inthe period of 1798, Mr. Hevey

was charged with the crime of ngh Treafon, and he was
brought to the Royal Exchange in cuftody, and from thence
taken to the provoft—he was brought to trial, conviGed and
afterwards pardoned, I fee no ground on which the'learned
Gentleman who prtceded beftowed the phillipic on the Go-
vernment of this country—we have the fame llberty remain-
ing among us, we ever had. In the year 1798, this country
was infe&ed with a hoard of vipers, who were guilty of re-
bellious pra&tices, againft the liberty'and welfare of their
own country.” The liberty of this country, and the peacé
of this country IS now reﬁorcd The liberty of the prefs is

ag
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as much revered and eftccmed now as in any age whatfoever;
you will no doubt fee in the news-paper, for the prefs is not
filent, a paragraph, ftating, that this day a cafe was tried, of
Hevey verfus Sirry in which cafe Mr. Curran appeared of
council for the plaintiff, and in the moft eloquent fpeech we
- ever remember to have heard, made fome firiGures on the
Government of this country, in very ftrong terms, and re-
prefented that the defendant cught to be affefled in very heavy
damages; we have only to lament that the Jury was not of
that learned councils opinipn, for they found a verdi&:
againft his client. |

“In truth, Gentlemen of theJury, youare to decide this
cafe upon the evidences: My, Maguire has told you what
paffed in the prifon of the provoft ; but it was the other two
witneffes, who gave evidence of the arreft of Mr. Hevey in
the Commercial Buildings. As to Mr. Hevey being put into
the room where perfons were lying ill with infe@ious difor-
ders, and where it appeared a man was lying o ill, that he

faw a perfon reading prayers by him, as the witnefs belicyed
s—if Mr. Hevey was put into fuch a room, that is to be im-
puted to Mr. Sandys, and not to Mr. Sirr; for my client had
nothing to do with it.  Mr. Sirr was not the keeper of that
Ebrifon; there 1s npo charge that Mr. Sirr put the plaintiff
into that room 3 for the a&ions of Mr. Sandys, my client is
not anfwerable. ' Mr. Maguire did tell you he had long been
intimate with plaintiff, and then M7 Hevey did fign the
apology to Mr. Sirr, which has been read in evidence. If
any thing was done improperly to Mr. Hevey when in the
provoft, why does not Mr. Hewvey profecute M. Sandys for
it? why did he not bring his a&ion againft Mr. Sandys,
and not make that a charge, to increafe the damages as againft
Mr. Sirr l—As to what paffed in the Commercial Buildings,
I mult obferve that Mr. Sirr was well known to be 2 public
Magiftrate ; he it was, who was infulted in the execution of
his ofice by Mr. Hevey—ithat is an indiQable offence of
common law. “Mr. Hevey has now thought fit to bring an
ation of damages againft my client, becaufe Hevey who had
been found guilty, by a Court Martial, appeared at large,
without afligning any reafon, when afked by the defendant,
why the {entence of the Court Martial had not been put in ex-
ecution againft the plaintiff.—The plaintiff after abufing the
detendant in the manner the witnefs has told you, now calls

on
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on you, Gentlemen of the Jury, to give him a verdi&t of
£5000 damages. You are not prepared to fay what evi-
dence appeared before the Court Martial on the trial; but
you are prepared to {'ay,'.”,tl']a,t the Lord Lieutenant was in- .
vefted with the power of reverfing the fentence of the Court
Martial, and pardoping the prifoner of any crime committed
by him. We do know that Courts Martial were invefted
with power to try perfoas accufed of High Treafon—the
Courts Martial were invefted with that power, by the Go-
vernment of this country, and by the a&t of the Legiflature
pafled in 1798 ; fuch was then the unhappy turbulence of the
times, as rendered it neceffary, in crdetr to'crufh the re-
bellion. Hevey was found guilty by a Court Martial, he
was afterwards pardoned ; and he is now to be confidered as
innocent.  We muft, however prefume, the {entenced' pafled
by the Court Martial was right, according to' the evidences
which then appeared before that Court, a~lth0uéh it was not
figned by the Lord Licutenant, who did not think proper tq
carry the fentence into efteét.  But let me atk you, Gentle-
men of the Jury, is Mr. Hevey now to be confidered as an
injured man, to faften this imprefiion on your minds, thaf
he had not committed any offence. It has been faid by my
Jearned 4riend, you will judge what degree of criminality
atrachcd upen Mr. Sirr, for committing the affault and
fallz imprifonment laid in the declaration. But Gentlemen
of the Jury, you will be told by the noble and’learned Judge,
who prefides on this trial, what the law in this cale is, and
as to the faés, vou will judge from the evidences, whether
you on your oaths can be juftified, in finding a verdiét againft
Yir. Sirr. The notoriety of Mr. Sirr’s exertions to crufh
the late rebellion, has been noticed, with more than trumpet
tongues; it is notorious he did exert himfelf to find out
and apprehend thofe who in the time of the rebellion, met
for the worft of purpofes. Do you think that Mr. Hevey
has deferved credit for his condu@, and therefore merits
that you fhould give him the exceflive damages of £35000 ¢
It is becanfe the fentence of the Court Martial has not been
carried into execution again{t him, that therefore you are to
give him the enormous damages of £3000 2—The a& of
amnelty did prote&t perfons of his defzription, for it mufk
pow be taken for granted, that he had been once a traitor,

and a double traitor, becaufe he asa Yeoman, at the very
inftant
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inftant he was charged with the crime of High Treafon. 1t
thuft ever be remembered with gratitude, that it was by the
exertions of the Ycomanry of Ireland, the late rebellion has
been cruthed. 1f your Lordfhip thinks, that in point of
Law, there ought to be any verdi& againft the def:ndant,
then, Gentlemen of the Jury, you wili judge whether the
damages ought to be to any amount; or only nominal, as
6d. damages. We will ' go into evidence, on the part of the

defendant, and it is with confidence, I commit my cliem’s
cafe to your confideration. |

William Plunkett, E{q.—Call Fokn Goulding.—~We call h:m
to fhew, that the plaintiff Hewvey wasa Yeoman, and that
he being then in the year 1798 a Yeoman, was charged not-
withftanding, with being a&ive in the rebellion, and was
liable to be apprehended, and tried on that charge.

Lord Kilwarden—1f Mr. Sirr had a reafonable ground to
fulpe& a man guilty of treafon, he ought in pointof Law,
to carry the man before a Magiftrate.—Did Mr. Sirr do fo—-*
is that the ground of your defence ?

Council for Plaintiff~~We do not admit that Mr. Hevey had
been a Yeoman.

MR. Havry, fworn.

9. Do you know Mr. Sirr ?

A. 1do.

8. Do you know Mr. Hevey 2

A. Yes; the firft time I faw him was on the night of the
8th of September laft, at the commercial coffec-houfe. I
was there, at the beginning of this bufinefs.

&, What pafled ?

A. I was in the coffee-room, and Mr. Sirr came in and
‘he fat down, and talked on different fubje@s; but particu-
larly about a houfe hc had lately taken at the foot of the
fountains 3 and I told him I was furprifed he wc}uld take a
place there, as the boys might pay him a vifit. —He replicd,
*¢ He was not afraid of reb:ls in any place ; and there is one
‘of them,” looking over at Mr. Hevey ys Who was at another
table ; Mr. Sirr fpoke in fo low a voice, as fcarcely to be
“heard, Mr. Hevey then came vp, and faid to Mr. Sirr, ¢ you
ought to be hanged ;” meaning the Ma]or—-Ma_;or S:rrhhen
faid, * were you not confincd in the provoft 3= Hvey

i ﬁld’
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faid, ¢“ many better man than either you.or I was fo; and
I fay, you ought to be hanged.”—Major Sirr then re-
veated that Hevey ought to be hanged=—=then Hewey faid to
Mr. Sirr, aflign your reafon, I defy you ; I think you ought
to be hanged.” —The Major then faid, * I dare fay you and
your party think fo; and Hevey faid then to Mr. Sirr,”
¢ Youarca liar, I amof no party”’—and Major Sirr afked
where he lived, and Hewvey then faidy, he lived in Thomas-
court. '

9. Did any thing elfe pals relative to any trial ?

A. Not at that time.

9. Didyoufeeany thing elfe pals. | |

A. Mr. Sirr faid to Hevey, fhew me how you got out of
the Provoft—Mr. Sirr then took Hewvey down, the Catftle-
yard—they walked down ftreet arm in arm ; I followed them

to the Caftle-yard. Hevey refufed to give Mr. Sirr any

account, but faid, he would go with Mr. Sirr where he
pleafed.

9. Was he bandcuffed. | i S

~ A. No,I followed them to Mr, Sirr’s Office in the lower
Cattle-yard—Mz. §irr there fat down in a chair, and afked
Howvey, is your name ¥ohn Hevey; Mr. Hevey faid it was
Mt. Sirr then afked him where do you live, Mr: Hevey
anfivered in Thomas-court 3 Mr. Sirr then atked him, was
you ever tried at Kilkenny—Mr. Hevey anfwered; he
was 3 thenTaid Mr. Sirr, fhew me how you came to be at
large, or will commit you to the Provoft. Mr. Hevey
then faid to Mr. Sirr, go afk your betters.” Mr: Hevey
would not anfwer Mr. Sirr any queftions whatfoever ; My,
Hevey was then taken to the Provoft ; Mr. Sirr fuid to Mr.
Hewey, 1 luppofe you could give me fome anfwer. Mr. Sirr
frequently afked Mr. Hevey to give him fome account, Mr.
Hevey bid Mr. Sirr to afk his betters, and then faid, he
would anfwer no queftion whatfoever. 1 then went and
addrefled Mr. Hewey, and begged him to fatisfy Major Sirr,
and if he had not his proteétion about him, that I would go
with pleafure to get it for him ; or would call on any friend
to come to him, fo as to get him out of his fituation ; he
refufed my interference 3 Major Sirr then went over to his
defk and took out fome paper, and Hevey was fent by a
guard of foldiers to the Provoft—Mr. Hevey was not hand-
cudied ; Mr, S/rr remained behind with me.

b CROSS~
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CROSS-EXAMINED EY MR. cumum"

. ® You was talking in the commerdial eoffee- houfe with *
er “Sirr about bis country houlc ?

P S AL |

"9 1 fuppofe it is a very fine houfe, no doubt.

A. Why 1 cannot fay, 1 have never feen the mﬁdc.. e,
9. You won’t be long fo Mr. Hall, you’ll foon receive

1 Caid of invitation—=what profefﬁan are you
A. 1am an Attormy

9. Are you not in the ofEce of Mr Heppenﬂd
A Lam.., |

9. Are you not a clerk to Mr prpenﬂa]

A. I am, but I lave fome private property.

9. I fee youare a gentleman of good fenfe-—-had Mr S:rf
an idea at firft of arrefting Mr. Hewvey.

A. 1 fuppofe he had o idea of taking Mr Hwey into
cu{’cody s he would not defcend: to take Mr. Hewey into
cuftody ; for he did not know Hewey or he would not have
afked him his name 5 if he had known Hevey he might have
_ taken him at the time he ftood up to him—Mr. Sirr {aid
he did not know  he was the man, this forms a reafonable
belief, that he had no intention of arrefting him for My,
Sirr did notappear to have known Mr. Hewy when he ﬁrﬂ:
faw him in the coffée-room..

9. Your evidence is, that you beheve Myr. Sirr did not
know Myr. Hevey, and therefore you believe that Mr. Sirr
did not intend to take Mr. Hevey into cuftody. -

A. Yes, he knew the man when he faid his name was
Hew y; and becaufe he faid, he had been tried at Kilkenny.
2. Do you believe he gave any authority, and why he
committed Mr. Hewey to the Provott,
- A, Mr. Sirr did write fome paper and delwered it to thc:
guard, .who went with Mr. Hevey to the Provoft..

9, Do vou believe it was under the authority of Mr. S:rr,
that Mr. Hevey was committed.

A. Moft undoubtedly.

9. Was there an application to General Cra:gé made for
‘a, warrant.

. A. There was o time for fuch apphcatron by the M.‘:yort
untll the committal—] do not believe Mr. Hevey was {fent
EQ the Pufon under the authority of General Craighs [ do

: I ~ believe
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believe M. Hevey was fent to pn{'on, without the knowiedge
of General Craigh at that time.

£. Do you believe he was committed to the provofl by

Mr. Sirr 2

A. 1 do.

8. Do you believe that Mr. Hevey had been living in the

City of Dublm for fome time ; and carried “on the bufinefs
of a Brewer?

A. 1 do not know, I cannot forma belief,
9. Did you fee the fentence of the Court Martial at
Kilkenny ?

A. 1 faw a copy of the fentence of the Court Martial,
but not the original.

9, Do you believe Mr. Hevey was fet at liberty by the
Lord Lieutenant.

A. I do believe it.

&, What is your reafon for believing it ?
A. 1 faw Mr Hevey at his liberty.

9. Was Hevey dlfcharged by the Lord Lieutenant ¥

A. It was fo mentioned in the copy I faw ; Hevey not be<
ing a&ive in the rebellion.

9, What was the Court Martial’s opinion of Hevey’s ¢ri-
minality ?

A. Icannot anfwer that.

&, Do you make a defence for Myr. Sirr 2
A. 1 am fure I do not. b

&, Was Mr. Hevey enlarged on giving fecurity ? |
A. 1 thould fuppofe fo; I cannot form a belief about it.

9, Do you believe he was ferious in the apology he made
- to Mr. Sirr 2

A. 1 heard in court this day, that Mr. Sirr had refufed to
accept of any apology

Q Do you know Mr. Sandys 2
1= X0h

92_, Do you believe he is in court | P
A. 1 believe fo.

&, Upon the whole of this tranfalion, had erwy a rc-
{entment to Mr. Sirr ?

A. From the contents of the apology I thould fuppofe not.
Lord Kilwarden~—This Gentleman fays, that Mr. Hevey
was fet at liberty; and that Mr. Sirr refufed to accept the

apology
9, Was
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Q Was the certificate-fent to Mr. Sandys, to difcharge
Mr. Hevey 2
A. 1 fuppofe it was lodged with Mr. Sandys or he could
have no power to di fcharge him.
9. Mr. Sirr muft have known 1t?
A. T believe he muft have heard it.
9. What brought you to Mr. Sirr’s office ?
A I went merely out of curiofity.
9. You believe that Mr. He'zrey has been difcharged re-
gularly
A. Mr. Sirr muft have believed it as well as me.
9. Do you believe that Mr. Sirr knew at the time of the
arreft, that Mr. Hevey had been regularly difcharged ?
A 1 believe he might not then have known it ?
L. Do you bellwe that was the cafe ?
A. Yes.
&. Did you fee the original order by the Lord Lieutenant,
to difcharge Mr. Hevey ¢
A Ifaw a copy of it.
&, When was Mr. Hevey tried at Kilkenny ?
A In I798
9. How long did he remain in pr:fon 3
A. 1do not know how long.

9, Did notthe Lord Lieutenant go into the country, and |
there releafe many prifoners ?

- A. He furely did.

9. Had prifoners difcharged any prote&ions given them ?
A. Almoft all the rebels who were dilcharged, had protec-
tions ; 1 fuppofe fo.
- Cafe’ reft on the part of the defendant.
© My, Plunkett.—Mr. Hevey had been brought up before
Myr. Fuftice Chamberlaine, and the return was, that he had
een arrefted by the authority of General Craigh.

WILLIAM PLUNKET, Esq.

MY LORD, AND GENTLEMEN OF THE JURY,

~1In this cafe I am Council for Major Sirr. Thisis an
a&tion brought by plaintiff, for arre[’ting him in the coffee--
houfe of the Commercial Buildings.—-l was in hopes it would
not have been neceffary for me ‘to addrefs you ; had it not
been that my learned friend, Mr. Barrmgton ., mentioned

¥ 9, | his

-
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his intention of addreffing you on the part of his client; it
therefore becomes my duty to offer a few words (0 you on
the part of Major Sirr. My Lord, and Gentlemen of the
]ul}, this is an a&ion brought by Mr. Hevey the plaintifl,

for an Affault and falfe Imprifonment, and the plaintiff has
laid his damages at the enormous fum of £35000, and the
plaintiff requires you upon your ocaths to find a verdi& to
that amount, as a compenfation for the iajury he alledges
to have fuﬂamed Let me atk why is this exceflive dama-
ges demanded? It is in order to thew to the inhabitants of
our Sifter ngdom that we were abfolute flaves; T do be-
licve we enjoy the bleffings of Tuiberty here, as much as mn
our Sifter ngdom, nmwnhﬂandmsz what has been {aid

by my learned friend. 1 differ from my learned friend, who

advifed you to find a verdi& for £5ooo, for if, vou thould
find your verdié& againft my client, you will no doubt find
a verdiGk with very {mall damageq I know you will be

. addrefled by my Iearned friend who follows me, but if he

confines himfelf to the naked queﬂion in ‘this cafe, his ar-
gument cannot take up much time; he has been lately in
the habit of addre{fng himfelf to the citizens of Dublin,
and he 1s anxious that the real fentiments of his mmd ﬂlall
be known to them.. | k
Gentlemen of the Jury, one ground on which you have
been called upon, to give a verdi@ of fuch large damages
to the plaintiff is, that faid Hevey was lmprlfored through
the malice of the defendant; let nsexamine whether in
truth there was any mahcmus motive which indoced the
tranfa&ion, which has given rife to this a&ion for damages,
‘Mpr. Hevey as has been ftated to you, has been held by his -
fellow-citizens in the moft refpectable light, and that he
was happy in enjoying the good cfteem and fociety of the

‘principal traders in this metmpolls Gentlemen, it hag

appeared in evidence, that in 1798 Mr. Hevey was a
Yeoman. He appeared then as one of thofe gallant
Volunteers, who in the hour of peril and danger poldly
ftepped forward to crufh the Rebellion; it was to the
efforts of the Volunteers we now enjoy our tranquillity ;
we relied on the protetion of the Yeomanry of Ireland for
its defence——upon the faith of the loyalty of the Yeomanrv
we placed the greateft confidence. Mr. Hevey was in 1798
a2 Yeoman, he appeared in the uniform of thofe Illuﬂrlouﬂ
Bands, he muft as fuch have taken the oaths of Allegi-
& | = i ancea



37

ance, and other” oaths as a Yeoman, to do the duty his
{tation required. The loyalty of the Yeomanry of freland
‘obtained the approbation of Government.' The loyalty of
Mr. Hevey was however doubted, notwithftanding he did
appear as a Yeoman, In umform There was a charge
¢xhibited againft him, of being a&ive in the Rebellion,
although he had taken the oath of Allegiance, and that he
was a Rebel ; he was thereupon apprehended on the charge
of High Treafoh, and he was brought vp a prifoner to the
Royal Exchange, from thence he was committed a prifoner
to the Provoit, and thence fent to Kilkenny, where he was
tried and found guilty, by a Court-martial; and received
fentence to be tranfported for feven years, Wthh fentence
Lord Cornwallis was pleafed to revoke. But Gentlemen: of
the Jury, he was found guilty by the Court martial, and
you can have now not any doubt of the faét ; you bave no
foundation now to fav he was then innocent, forthe Court-
martial found him guiity of High Treafon ; he had broken
the oath of Allegiance, which as a Yeoman he had taken.
The lenity of Government did extend to him, and the fen-
tence of %ranfpmratmn againft him was reverfed, and he
was enlarged, having given fecurity. for his k(:fs:pln-'ﬁIr the
peace. Now Gentlen‘en of the Jury, it was under thefe
eircumftances he was enlarged ; and he appeared at large ;

but whether he got a licence to impower him to be at large,
does not appear in evidence. Mr. Sirr was a Magiftrate -
to whofe meritorious fervices, this nation is highly indebted
for its prefervation ; he was a gentleman by whofe exertions
many perfons accufed of High Treafon, were apprehended.
Mr, Sirr had no perfonal knowledge of the plaintiff before
the night of the 8th of September, and he had no previous
malice againft him'; there was not an'atom of malice on the
part of Mr. Sirr.  On the night of the 8th of September
Mr. Sirr was fitting in the Commercial coffee-room with
fome gentlemen, and a perfon came into the coffee-room
whom Mpr. Sirr was told was of the name of Hewey, Mr.
Sirr recolle&ed there was a man of that name, who had in
1798 been tried at Kilkenny, and had been fentenced to
tranfportation, he therefore conceived it proper to enquire,
why he appeared at large; and after fome little converfa-
tion, Mr. Sirr alked Mr. Hevey to thew him his prote&ions;
Mr Hewy in a bluftering fwaggering e G thought pro-

per
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per to refule to give him any fatisfatory anfwer; then faid
Mr. Sirr, if you do"not give me a fatisfa&tory anfwer as to
that point, I mufl arfeft you till the truth is enquued Into.
If vou have a prote&@ién ‘tell''me where I can fee it ; Mr.
Hemy did tell Mr. Sirv at his o‘ﬁce, he might go and aft
his betters for it. There was a perfon of the name of Maguire
(but not the Mr. Maguire who'was produced as a wnnefs
on this Table) whé had been tried on a charge of High
Treafon, when a witnels. who appeared on the part of the
profecution, was as alledged by Mr. Hevep a perfml af in-
famous chara&er; and Hevey gave eviden ‘*t, of it and that
Maguire it appears was acquntted But let me Jfk is that
tranfa&ion any ground for you Gentlemen of the ]ury, to
believe that there .was any malice in the mind of Mr. Sirr
againft the plaintiff ? bLut 1 thall not detain you on this part
of the cale. Gentlemen it is evident that there couid ‘not
exift any malicé in the mind of Mr. Sirr, preﬂieuq”tb the
8th of September; now let us examine into the tranfa&ions
which took place between plaintiff and defendant on that
day. Mr. Sirr and a Gentleman with him, was fitting in
the Commercial coffee- room, and the Gentleman faid to
Mr. Sirr, your refidence in the Country is amongft many
of thofe who had been Rebels in 1798 live, and Mr. Sirr
admitted it, but added thefe words, * he was not afraid of
any of them ;” Mr. Hevey happened accidentally to come
~into the coffee-room, and the gentleman faid to Mr. Sirr,
there faid he, is one of them; a perfon who happened to
fit near the table where Mr. Sirr was fitting, heard the
converfation, and thele words fpoken, € e ought 1o be hanged
although thefe words were fpoken in a low voice, yet they
were overheard, and fome officious perfon told Hevey thefe
words were faid ; on which Hevey turned round, and went
up to Mr. Sirr and atked him, did he fay thefe words; and
then faid, you, meaning Mr. Sirr, ought to be hanged, you
are a liar ; thefe words.of Mr. Hevey were heard by eyery
perfon prefent, as the witnels this day has told you. There
has been evidence laid before vou of the Affault and abuﬁm
words given by Mr. Hevey to Mr. Sirr, and fpoke in a
ferocious manner, in a public coffee-room, where many
perfons heard the nltercation between thefe two perfons.
Mr. Sirr atked Mr. Fevey to thew him his prote&tion, which

Mr. Hevey refufed to do, and then Mr. Sirr {aid, he muft
detain
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detain him, till he fhewed him, why he was feen at large §
having been at Kilkenny, fentenced to tranfportation for
feven years ;=—Mr. Hevey did, inftead of fhewing his prete¢-
tion, fay to Mr. Sirr, “ You ought to be hanged—you are &
liar.” It has appeared in evidence, that Mr. Hevey was
tried for High Treafon, and was convi&ed, and was after-
wards dilcharged bv the Lord Licutenant : Mr. Sirr had a
right to afk Mr. Hevey why he was {een at large, and he
refufing to give Mr. Sirr any fatisfatory aniwer, Mr. Sirr
did bring him to his office, inthe lower Caftle-yard, in order,
to enquire into the fa&, whether Mr. Hevey had, or had
not, any proteftion granted to bim; or had been pardoned,
after being by the Court Martial fentenced to tranfportation
for feven years. When Mr. Sirr did bring him to his office,
he afked him his name and refidence, and whether he had,
or had not, been tried at Kilkennv; he told Mr. Sirr that
his name was Hevey, and his refidence in Thomas-court, and
acknowledged he had been tried at Kilkenny; but in anfwer
to Mr. 8irr, about Mr. Hevey fhewing him his proteé&ion,
he faid, ¢ Go afk your Betters.” On which, Mr. Sirr faid,
} muft commit you to Gaol, until that matter is enquired
into. |

Now, Gentlemen of the ]ury, this is the cafe of the
plaintiff, who now brings this a&ion, feeking for redrefs, for
the injury he has received, and he brings his ation of
damages. to the enormous amount of £ s000; who, if he
had told Mr. Sirr, when afked by him, had he a prote&ion,
and have then faid, I have been pardoned by Lord Cornwallis ;
there would have been an end of the bufinefs. Tt has been"
faid, that Mr. Hevey was committed to the provolt prifon,
and that he was loaded with manacles ; there has not been an
atom of evidence given, that any kind of manacles whatfo-
ever, was put on Mr. Hevey. |

Gentlemen of the Jury, as to what happened to Mr.
Hewy, after he was put into the provoft, in the cuftody of
Mr. Sandys, certainly Mr. Sirr has nothing to fay to; for
the condult of Mr. Sundys, is not fo be vifited upon my
client. The next day Mr. Sandys told Mr. H:vey, if he.
would make an apology to Mr. Sirr, he would endeavour to
get him difcharged.—Mr. way ltfu{'cd to make any apo-
fogy; and faid; he would appeal to the Laaw; bhe was there-
upon Bmught before Mr. Fuflice Cﬁaml*er!.mf, who was

p‘eafcd
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$plealed to remand him to prifon ; as it appeared hié wis in
~enftody, under a charge from General Craigh ; atier this Mr.
Hewey faid, he would fign an apology ; but Mr. Sirr f{aid,
1 do mot want any apology, but as Mr.. Hevey appeals to
the Law, I will go to Mr. 4b6bst, and endeavouar to get theé
man difcharged ;. and it appears that he has been fince, that
is, the 11th of September, at 12 o’¢lock difcharged. 1 do
concelve the law to be, that Mr. Sirr was bound by his
duty, to enquire of a man whom he faw at large, after he
had been {entenced to tranfportation, why the fentence was
not carried into execution ;3 and to detain him 4 ceafonable
time, untl that fa& was enquired nto.—1 do fay he muff,
however, have a reafonable ground of fufpicion for detain-
ing him ; in this cafe it i1s admitted that Mr. Sirr did know,
that a man of the name of Hewvey, had been tried at Kil-
kenny, and had been found guilty, and received fentence of
-tranfportation ; and afierwards being pointéed out to him,
iceing him at large, he did ¢nquire of him, why the fen-
rence was not carried into execution ;- and though it was very
ealy for Mr. Hevey to have told Mi. Sirr, that he had re-
ceived a pardon, he refufed to give any fatisfaory anfwer
to Mr. Sirr. By the terms of the amnefty a&, Mr. Hevey
was called upon to produce his difcharge, and fhew that he
was difcharged by due courfe of law ; he might have faid,
1 bhave a certificate of it—=it Mr. Hevey had  faid that to
Mr. Sirr, he would haye been immediately difcharged. In-
this cafe, Mr. Sirr had a reafonable. ground for {ufpicion of
Mr. Hevey, that 1s not denyed ;—but as foon as Mr. Sirr
had about the 11th sof September, difcovered that Mr,
Hevey had received a pardon from Lord Gornwallis, when
Lord Lieutenant, Mr. Sirr immediately went to Mr. Abbo,
and obrained from him a difcharge of this man from the
provoft. This therefore is a good defence, on the part of
my client, under the diretion of the court, in point of law,
to induce you, Gentlemen of the Jury, to find your verdiét
in favour of my client ; but fthould you, Gentlemen, find
a verdi& for the plaintiff, the next point that comes under
confideration is, whether you would only find nominal, oy
perhaps €d. damages. But it is for you, Gentlemen, to
afcertain the quantum of damages ; it is for you to take into
your eftimation, the circumftances of the parties; it has
appeared to you in evidence, that Mr. ZZevey, although he
- was
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was found by the Court Martial guilty, he was fince pars
doned 3 through thg lenity. and humanity of Government.
As to Mr. Hevey’s prefent {ituation, he is now a prifoner in
Newgate, You are now upon your oaths to fay, what in-
jury this man hath fuftained ; and to fay whether or no, you
wi!l give him any more than nominal damages.

Now, Gentlemen of the Jury, it is for you tq confider
what has been the conduét of Mr. Sirr, that he fhould be
the Gentleman, who thould have vindi&tive damages awarded
againft him ; for what hath this Gentleman done, he has
merely alled in difcharge of his duty, in the manner the
witnefles has told you—he hath for fome years taken a moft
attive part in apprehending ‘traitors, and in {upprefling the
late Rebellion;, and prevented thereby, the then threatened

" invafion of this country. His condut has been in the higheft
degree praife worthy § and until the tranfa&ion happened,
which hath been the fubjeé of this prefent a&ion, no impu=
tation whatfoever, could ever be attached to him for any
part of lis condu&, either public or private. You cannot
therefore Gentlemen, but confider the condu& of Mr. Sirr,
but as a&ing in the honeft exercife of his duty. Give me
leave to refer to your confideration, the periods of 1798 and
1799, when the exertions of Mr. Sirry contributed very
effentially to the fuppreflion of the Rebellion ;I fhall only
add, are thofe public fervices toshave no weight in your minds
that you, by your verdi&, would not prote& him from the
vindictive claim of the plaintiff, who has brought this ac-
tion, and laid his damages; at the great fum of [3000. But
I have no doubt, your verdi& will be fuch; as will meet the
juftice of this cafe.

JONAH BARRINGTON, Esq.
MY LORD, AND GENTLEMEN OF THE J’UI!YQ;~_"ii*-?"-_‘“.,:;7f.}" '

- In this cafe, I am Council on behalf of the plaintiff, Mr,
Hevey—1 fetl it an indifpenfible duty to fpeak to this cafe, as
iconceivz__e it to be one of the greateft importance, not only
to the plaintiff, ‘but to the crown and to the country. - The
. Plaintiff bas brovght his aétion to recover damages againft
the defendant, for a violation of the Law, and an affault
upon the conititution; He has brought his cafe before you
with confidence, ard calls fteadily for juftice ; not merely to
' | G vindicate
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vindicaté his own charafer, or to avenge his dwn wrongs$’
not with the view of mercenary damages, or a maligious
triumph ; but he calls for juftice again{t the public ofﬁcer,"
who has abufed the public traft in his perfon; and m his
verfon has endeavoured to convert the legal authority of the
crown, into a defpotic inftrument for the fubjeé&t. My
learned friend, Mr. Plunkett, has declared- fincerely, his
relu@ance to fpeak to evidence; I am convinced it proceeded
from an honeft confcioufnefs of a bad caufe; which blunts
his ingenuity, and flattens his talents, when he is called forth
as the relu&ant advocate of tyranny or of oppreflion. You
have heard him unlike himfelf, {péaking a language foreign
from his fentiments. My learned and ingenious friend, feels
_that his eloquence and ingenuity, could be better applied,
and morg effetively exercifed. The language and fen-
timents he was neceffarily obliged to ufe, he conceived
would be no recommendation to the patriot feelings of
that learned and fpirited feminary, which it “is his laudable
ambition and wifh to reprefent, And I am fure, when that
Gentleman came to examine into the defendant’s cafe,
he would have given up his brief with pleafure.—I have
no fuch motive to decline fpeaking to evidence, on the
part of the plaintiff, and therefore I exercife my duty
with pleafure, as his advocate; and however impoffible it
1s in me, to difplay fuch fplendid talents, as my friend
Mr. Curran, whofe exertions every man muft admire.
Yet when the topic to be difcufled, is the liberty of the
fubjelt, he muft be a flavith advocate indeed, whofe energy
does not arife, in proportion to the importance of the dif-
cuflion; and calls out whatever talents God and Nature
gave him. . e
In this cafe, it is only necefiary to ftate the material
facls proved, in order to convince an honeft Jury of their
~ bounden duty.—Thefe fa&s alone will teach you to form a
juft judgment, whether Ireland is to participate in' the liberty
of that country to which fhe is now united; or to plunge
back again into the chains and tramels of pétty and defpotic
tyranny~—that is the real queftion. If you, Gentlemen of
the Jury, by your verdi&, ftamp a juftification on the con-
du& of Major Sirr, Ireland is in bondage ; but if your ver~
dict marks that conduét as unjuftifiable and illegal, Ireland
will

v,
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will regain fome traces of the Britifh Conftitution ; and the
perfonal liberty of the fubject may be fecured and protetted.
I know I now f[peak before an honeft Jury, and a wife
Judge—the eyes of Ireland are fixed on the event of this
trial—not as to Hewvey or as to Sirr, but as to freedom or as
to flavery, For it is fully and unequivocally proved, that
Mr. Hevey a fubje& in the King’s Peace, againft whom no
public charge remained—and to whom no public crime
was then imputed—and againft whom no warrant exifted—
or any pretence of legal detention, was dragged from a pub-
lic room in the noon day as a common felon, and plunged
into an infe&ious dungeon, to enforce a private apology, to a
private fubje&, for a private infult, contrary to the fpirit
of the Conftitution, the law of the land, and the liberty of
the Country. '
Gentlemen of the Jury, could even the gliding fhadow of
diftant Liberty, light one moment on a country, where fuch
an a& fhould be held jultifiable. It is not acommon affault,
comimitted by an ordinary perfon, on an ordinary occafion,
in the common occurrences of error or of violence ; when
the damage is meafured by the private injury, and the wrongs
of the individual are not identified with the general liberty
of the Country. It is not the cafe of a falfe imprifonment
of a perfon.in the lower orders of life, by a perfon of the
fame defcription, where the hours of detention, meafure the
proportion of the injury ; but it is a public and unwarrant-
able imprifonment of a refpe&table Brewer of the City of
Dublin, by Major Sirr, to gratify the feelings of private
paflion, under the colour of public duty. The Majoris a
Gentleman, whom you all know, to whofe merit as a publie
officer, I as freely fubfcribe, as any perfon who hears me.
l admit he was aftive, indefatigable, and effetive, in pre-
ferving the peace of this City, at the time this Country was
in danger; but the Rebellion that did in 1798, agitate this
kingdom is now paft, and this Country is now in a flate of
tranquillity, and was fully fo in 1801, when the defendant
committed the offence before you. Defendant’s Council
have dwelt on the paft fervices of the defendant, but Gen=
tlemen, it is a principle foreign and unknown to our Confti=
tution, that any perfon, on any authority, thould claim a pri-
vilege to commit a&ts of injury and oppreflion, on his felow-
citizens, with impunity for paft fervices ; and for which he
G2 . - wag
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-was {oamply rewarded. It is unknown to the moderns—

3t was unknown to the ancients. The lat of the Horatii,
though he had faved his country, was condemned for the
death of his fifter ;—Manlius was flung from the Tarpean
Rock, though he defeated the defigns of the Gauls, and
faved the Capitol of Rome. Yet why fhould we have
recurrence to the pages of Ancient Hiftory; we have a
modern and recent example, and with which the Major
3s better acquainted, than the ftory of Horatii—I mean
:'femmy (’Brien! he alfo defeated the machinations of the
Gauls, was the faviour of his Country, and preferved our
Capitol, yet Femmy received the reward of pafl fervices,
for he was hanged in this City for murder. His paft fervices
could not prote& him from the lJaw—he died, and the law
¢riutphed 1! It is a weak and infolent defence to fay, that
the defendant’s fervices fhould warrant his offcnces—it is

- abfurd {0 argue, that becaufe Major Sirr knew and fupported

the law in 1798, he fhould be warranted in overturning his
own fabrick, and be at liberty to break through both law and
conftitution in 1801. Becaufe he defended the conftitufion
in time of war, is he to deftroy it in time of pedce ; and be-
caufle a rebellion once cxifted, is a tyranny to be ere&ted on
its ruins. - This argument of defenddnt’s Council, admits my
client’s cafe, becaufe if defendant’s' Council had a better ar-
gument, they would certainly have ufed it, = But they bad

none, the law failed them, juftice failed them, and they were

obliged to have recourfe to finele, and endeavour to lead
away the minds of the Jury from the fadt in ilfue, and im-
pofe upon their loyalty, when they could not miflead their
reafon; defendant’s Council as another argument, have had
recourfe to another finefe, equally weak, but more unwar~

. rantable than the formier ; namcly, that the plantitt, Mr,

ngy,hadbeen a rebel in 1798, and convilted, and fen-

-----

iportation ; and that therefore a perfonal injury
to him, by fo mecriterious a perfon as defendant, fhould
weigh little ‘with the Jury.~—Monftrous affertion |—LEven lf'
Mr. Hewvey had been guilty, which I deny, fugh a do&trine is
moft vicious. Godforbid thatwhena{ubje&ireceivesapa rdon,
and is reftored to the bofom of his country, he thould refmain
an outlawedflave in the midft of a free people ; on thecontrarys
Mr.Hevey wasasmuch under the proteCtion of the law, as Major
Sirr, and.both delicacy, and honour, and public policy, fhould

. rather have united inmaking a pardoncd man forgetthat he had

offended,
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ofiended, than in making that pardoned offence, a pretence for
his oppreflion. Sucha pretence is anin‘ulttothe throne, which
pardoned, a charge againft the lenity of the King, and g
crime againft the liberty of the fubje& ; and of all the means
which human ingenuity could devife, the moft effc &ual
means of perpetuating difaffe@ion. If fuch a do&rine was.
permitted, pardor would only operate as prolonged punifh-
ment, and repeated injury excite to future difobedience s the
letter of the law, and the {pirit of the conftitution, reprobate
{fo wicked, fo weak, and fo miflchievous a do&rine. But |
‘deny the fa& of Mr. Hevey’s guilt: in times when it was
enough to be fufpected, to warrant punithment, Mr. Hewveyhad
enemies ; he belonged tothe perfecuted caft, and was charged of
courfe, with High Treafon ; the minds of all men were jn-.
flamed—rebellion raged-—blood was familia r—animofity was
implacable, and Afr. Hewey was fent to Kilkenny, to be tried
by Court-martial, for High Treafon; a reward was offered
for any perfon who would give evidence againft him 3 no cre-
ditable witnefs could be found—no High Treafon could be
proved, yet he was fentenced to feven
on the charge or fufpicion of High Treaf: on;
fuffered death if gnilty. The proceedings of the Court-
martial were laid before Lord Cornwyallis, he confidered them,
and under his Sigr Manual, gave the lie dire@, to the mi-

nutes of that Court-martial ; oraering Mr. Hevey to be

difcharged, in as much as it appeared, that he was not
altive in the Rebellion ; and let down the fentence eafly, by
dire€ting Mr. Hevey to give {ecurity, which he immediatel v
did.  Mr. Hevey was difcharged ; he betook himfelf
to his induftry “as a Brewer, a man of wealth, and
never had any fpecies of offence laid to his charge, till the

defendant treated him like a common felon in the Commer-

cial coftee-room ; and by fuch treatment, trampled on the

juftice 3”‘-_] humanity of the abfent Viceroy. Where then
lies the gailt of Mr. Hevey?—where then lies the juftifica~

tion of Major Sirr?~is it in the refuted minutes of the
Kilkenny Court-martial—or is it in counteraéting the rayal
fenity, or Viceroyal Juftice?—No; the whole tranfa&ion is
to be found in private paffion, and perfonal animofity, work-
"8 ©On an irrated mind, to commit a moft unwarrantable in-

JUty. ~ Another part of the defence now médde on the part of -
b defendant, is, that he did not fhew his prote&ion,

when

years tranfportatiom
though he muft have
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when demanded by Major Sirr—thjs defence is as weak ag
as the reft. Mr. Hevey had been three years refident in
Dublin, as a Brewer in public bufinefs, from the time of his
pardon—known all over the City as a man of repute and
pun&tuality, he was infulted=——he was mjurad——he was in=
flamed—he was confcious of his own re&itude and fafety—
he had been pardoned, and he was not bound to anfwer
Major Sirr any queftion whatfoever. Major Sirr had no
authority to arreft him; he had full amhortty to refift, and
if Major Sirr had fallen in the conteft, where would have
been the guilt of Hevey. Every falfe imprifonment is an
aflault; this was a falfe 1mprifonment~—every man may
refift an unwarrantable affault—and every man arrefts ane-
ther at hisown peril. But it was faid that Major Sirr had 2
reafonable gmund of fufpicion of M. Hewy, and therefore
detained him, fill he could find the manner in which Hevey
had béen permitted to'go at large, but that was not enough ;
even then, Mr. Sirr bad no authority to commit him to prnfon,
without firft bringing him before fome magiftrate, and making
a charge’ agamﬂ: him.* A man who receives the benefit of
bis Majeﬁy s c.emency, under the hand of the Lord Lieute=
nant, is as free as if he had never been found guilty ; M.
Hevey it is true,’ was tried by a Court-martial, but the Lord
{ieutenant contradi@ed and reverfed théir fentence, and he
gave a certificate of it, ‘'which no doubt is lodged in the
proper office, to which office mott particularly Major Sirr had
an official accefs, and muft be canﬁdered as well acquamted with
every pardon of that defcription, from the very nature of his
occupation in Dublin and in the Caftle; therefore that was.
obwouﬂy a falfe pretence, the certificate of pardon IS
never lodged with the perfcn pardoned, it remains in the
office 5 it is never lodged in the man’s hands. = Mr. Hevey
never faw his certificate of pardon, and theréfore had
it not to produce ; for the certificate was never depofited
with him, and defendant’s Council endeavour to confound 2 -
certificate of pardon with a prote&tion—a proteion is -
alwavs in the hands of the perfon prote&ed, and the pardon
in the office. Mr. Hewvey never fought or got a proteétion,
it was not neceﬁ'ary, nor would he have accepted one; be-
caufe a prote&ion i1s granted on a confeflion of guilt, which

Mr. Hevey never made, nor never will. But the pardon
- was



47 <53

was granted on a ground of innocence ; and Ar. Hevey d¢=
fired Mr. Sirr, when afked by him for his certificate, to afk
his betters for it=—no doubt it was an abrupt anfwer ; but M~
Hevey was not bound to anfwer any queftion; and Major
Sirr’s ferocity would not have induced Mr. Hevey to tell
him as @ favour—and is an abrupt anfwer to a Town-major,
a {ufficient authority for three days imprifonment in a dun-
geon, part of it in irons. _ ARt
Gentlemen of the Jury, it is the Boaft, it is the happi-
nefs of the Britifh Conftitution, that no man fhallbe wantonly
deprived of his Liberty—it is a great offence in a private indi-
vidual, but in a Publick officer it is a high Crime and Mif-
demeanor, it is anabufe of a delegated authority without
jult caufe, punithable by heavy fines and penalties. Is it now
to be faid, that Mr. Sirr a&ed under the orders of General
Craigh 2 there has been no evidence given of fuch orders 3
and the ftrongeft prefumption of the contrary muft be enter-
tained, what, orders could warrant any man in 1801, to
fay to'another who was in the King’s Peace, and under the
Law’s Prote&ion ; I knew you was a Rebel in the year
- 1798, you have been fince Pardoned, but you deferve to be
hanged. What orders could warrant the defendant to arreft
a peaceable citizen, in a public coffee-room—what orders
could warrant Major Sirr to drag the plaintiff, like a felon
through the publick ftreets to his office in the Caftle, and
pretending ignorance of his name and occupation, the Major
atked him his name, afked him his refidence, as if they
were his crimes ; although it is in evidence that the Major
Knew his name, and addreflfed him by it in the Commercial
coffee houfe, but pretended to forget it on the way, and
then declared he would commit him to his old Lodgings in
the Provoft. If the defendant knew his name and refidence,
he muft have well knew he had been difcharged ; if he did
not know his name, what pretence had he for arrefting
him? In either cafe, he committed falfe imprifonment,
with aggravating circumftances of the moff unwarrantable
{though certainly not unparalled) defcription. That dark
and deep Inquifition, (the Provoft prifon,) the very exiftence
of which would banifh every principle of National Liberty',
and every pretence of Perfonal Security from the pzople of
¥reland, if it was fuffered to remain longer the Prifon and
the Tomb of its inhabitants. I fay that miferable dungeon
has perhaps known many fuch {cenes as this 3 from which the

- wretched
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wretched fufferers have been only releafed, by the will of that
Almighty power, ‘whofe omnipotence it will yet be the
lot of the defendant to experience. Major Sandys ap-
pears to have been a confiderable aftor n. this tranf=
action; if the defendant has any defence, Majir Sandys
muft know, and furely will not divulge it unwillingly. He
can if poffible clear up the afperfions laid fo heavily on his
friend 3 Major Sendys is now attending this Court, and can
tell every thing—why does not the defendant produce bim,
to give evidence ; he may be a moft material and decifive
evidence on the part of the defendant, if any one faét or
word, of the plaintiff’s cafe is capable of being difproved—
Major Sandys hears me, he ftands by me, yet is filent—
I call on him in the name of juftice—I call upon him
in the name of friendfhip for his friend Major Sirr, to
come forward and give evidence—no; a fenience of my
client’s cafe cannot be contraditted, and Major Sandys is
filent 3 he was a witnels to the whole tranfaltion afier. Mr.
Flevey’s committal.  If then he will not come forward for
his friend, every fa& ftands admitted—but his reluétance
1s calily accounted for alfo in another way—if Major Sandys
wasproduced, he wouldnot ftate any thing nntruly ; and there-
fore muft admit upon oaththe whole of myclient’s cafe.—He
could prove the injury that my client has fuftained——he could
prove the miferies he underwent in the dungeon he was

“plunged in—he could prove the irons which bound his.limbs

~—and the cold flags which received his wearied'body as a
couch—he could prove the feanty meal of freezing water
and of mufty bread, which the charity of the prifon firft

- denied, and then allowed himas g feafi—nhe could prove what

humber of infe&ious maladies ventilated the dungeon to
which my client was confined. But thefc would be proofs for
my client, and Major Sandys 1s {ilent. Permit me my Lord, and
Gentlemen of the Jury, tolay before youanother circumftanees
not folcly of a private nature, but which calls for the moft fe-
rious confideration 3 a circumftance proving beyond queftion,
the moft unconftitutional fuppreffion of truth, the moft daring
and defperate affault upon the conftitution, that ever came
before a Court of Juftice. The Habeas Corpus A& forms
the proud Citadel of Britith Liberty; it is that a&
which enfures perfonal fecurity, and draws one of the firft
diftin&ions between an abfolate and a limited monarchy.

Withﬁﬁt’
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thout that a& every prifon mtght b come a grave, anid
every officer a tyrant—by that a& every perfon who is con-
fined may apply for his liberation to a Judge ; and if he does
not appear legally confined, he is inftantly fet at liberty. The
“dreadful &ircumftances of the Britith Empire at and previous
mthe Rehellion, formed plaufible grounds for the Legiflaa
ure partially to fufpend the effc:& of that noble Statute 3.
:md by feveral alts of Parliament, it was in fa&, aCually
{’ufpendcd, under certain weftrictions; amonglt thefe upon a
writ of Habeas Corpus iluing, the prifon keeper was enabled
to return, that the prifoner was confined under a warrant
of 2 m]htary ofﬁcer, for a State oﬁi.nce and the Judge was
bound to admit it. But furely if the dreadful neceflity of
the times, warranted a partial and temporary fuf'penf'on of -
that {tatute, and gave a confidentia! truft and authority into
m:htary hands, to fupercede- civil author:ty and eftablithed
law, it muft be an offence of the higheft nature to abufe that
authority and truﬁ, and convert that partial and temporary'
fupenfion into a private and a revengeful purpofe, it is a
high crime and mifdemenonr, pum(hable by law more fe-
verely than I wifh ro mention—vyet that crime was coms
mitted. On Mr. Heogy's arreft, a writ of Habeas Corpus
iffued, to bringhim before a ]udge, in order to be liberated
—-before a Judge whofe benevolent mind, and conftitutional
prirciples, were meafured by the number of his'decifions—
and at whofe tomb the Lawand the Conftitutionare ﬂrugghﬂg |
which Thdll be feen the decpeft mourner — Adr. Tuftice
Chamberlaine. But that learned Judge was defrauded of his
fua&ion’; a return was made to that writ of Habeas Corpus,
that Mr Hevey was confined under a warrant of General
Craigh, for Hich Treafon. A falfe return—a return nof the
truth s he was not confined under fuch warrant==no {uch
warrant appears to have iffued—no fuch offence appears to
have been committed——fuch return was an abufe of autho=
rity—it' %as a fraud upén the learned ]udge—lt was an un=
conﬁltut*ﬁnal extenfion of an unconftitational power—it was
a great crime, and merited a great punifhment, The arreft
was illegal—the return was illegal=——and that falfe return have
g been eflc A aal, proves beyond contrad:&mn, that in the
perfon of my client; not only the individual but the genera{
l:berty of tnr* [rifh people was implicated and involved. |
General Craigh has been fubpeened ‘here; by my clrcnt to
prove the falﬁty of that return; he has been called and

I Ssao callsi,
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aalled,’but he has not appeared ; he muft have proved that the’
whole was a fabrication, the warrant has not been attempted:t
to be produced in.evidence 3 and although the negative is
incapable of ‘wivawoce, proof without the perfonal attendance
of General Craighy and the General not appearing to do juftice,
‘you Gentlemen, are warranted in determining the whole to be
a total falthood, and that no fuch warrant iffued. Hmhly ag=
- gravated too, by the only perfon who could give decifive
evidence as to that faét being at the plaintiff’s back, and re-
ftrained for giving fuch evidence. If fuch a warraat had
iffued, it would have been the defendant’s juftificati-
on ; but he has not juftified, nor proved it, or accounted
- why he did not; nor has he produced Major Sandys who
_made that return, ~though he is fitting by, and therefore the
defendant unequivocally admits, that there was not a charge
to wayrant Mr. Hevey’s confinement. Bat, why thould T
‘dwell on ncgative defcriptions however ftrong or decifive 3
there is pofitive proof to eftablifh thefe faés, for the wutnefs
who has told you that Mr. Hevey was detained in prifon, {ays
it was becaufe he would not make an apology to Mr. Sirr as-
an individual, for a perfonal offence to him in the Commer-
cial coffee-room. ‘0 man in this land is fuffered by the law
to gratlfy private malice, or to convert his own private in-
jury, into the inftruments of individual oppreflion.
 Lord Kilwarden. Does it appear who made the return.
Mr. Barrington. My Liord, Major Sandys made it, who ap-
pears throughthe whole to have been the econfidential, anda@-
ing inftrament of Major Sirr; the witnefs faid he faw a copy of
it, but not the original. But it appears that Mr. Sandys was the
Provoft Martial, and the, friend of Mr. Sirr, and made the
return, or had it made ; ‘the witnefs faid he faw the plaintiff
in cuftody, in the Plovoﬁ—-he faid that prifon was apprao-
priated for the cuftody of perfons charged with High Trea-
{ony that he had a converfation with Majar Sandy: then, who
Tequlred an apology from Mr. Hevey to Mr. Sirr, as the
ranfom of his liberation. _ On Mr. Hevey’s arreft by Major
®irrs he was brought through the public ftrects to the Caﬂle
Mr. Sirr atked. plaintiff his name, as if he was lgnorant
of that name, thougn he had called him by 1t in the
Commercial Buildings ; and he made out bis committal to -
the prifon of the Provoft, where Major Sandys prefided with
defpotic authur:ty Could he have blought any char%; of
. | 1gn
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High Treafon againft him, fuch charge would nave been
ftated in the committal. [t was proved, that Mr. Sandys
in perfon, fuggelted to plaintiff to make an apology to Mr.
Sirr, and that he would be liberated. That circumftance
proved the offence beyond controverting—if Mr. Hevey was
~ confined for High Treafon or any publick offence 3 by what.
law, or by what authority, could Major Sandys hberate
him on an apology to Major Sirr ; is Major Sirr the Crown,
18 Major Sirr the Conftitution, or is Major Sirr the law;
does ~he unite in his perfon, the Legiflative and Executive
powers—if he does not, by what new revolution is a private

apology to him, a fufficient authority to difcharge a publick
offender ? If then Mr. Hevey was confined for High Treafon,

Mr. Sandys thould forfeit his life by law, for fuffering him

at large without authority ; it on the other hand, Mr. Hevey
was not confined for any publick offence, Major Sirr fhall
forfeit his property for confining him—thus {peaks the law ;
it proteé&ts you, ‘Gentlemen of the Jury, do you protet it.
Gentlemen of the Jury, the damages laid in the Declaration,
even if you find the full amount of them, are inadequate ; you
will confider, the hardfbipsinflicted on the plaintiff, when in the
Provolt prifon; till the ftory of my client became public, [could
ot have believed 1t poflible, that afteg all pretence of infurrec-
tion hadceafed—after having been fo/d that Ireland would have
Britith Liberty, when the became united to Brittain—L
could not have believed it poffible, that there could have c¢x-
ifted in the midft of what is called, a Free City, a deep,
dark, loathfome, and infe€tious dungeon; boafting all the
qualities of Baftiles and Tnquifitions—kept by an individual,
into which his Majefty’s peacecable fubje&ts could be plunged
without crime; and in which they could be detamed, by
falfe, and fabricated returns of the King’s writs, under
pretence of State offences. I could not have belicved' it .
poflible Mr. Hevey could have been fo confined, unlefs the
fact had been proved before you on oath, beyond a doubte—
yet the fat is fo; and whatever my client has fuffered, he
has the gratlfymg confolation of refle&ing, that his difclo-
fure of this tranfa&ion, will inform his Majefty’s Govern-
ment of the dangerous abufe of their authority, which 1
have no doubt they not only never knew, or countenanced,
but certainly will punith; and have now a glorious oppor=

tanity of fhewing thls Nation, that no pretence of paft
H 2 fervices
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fervices can warrant a {iab to the leerty of the Country,
My client may by this dav’s difclofure, give a weapon to lhe
law, to defend the Conftitution ; and his fetters may fecure
the Liberty of the Subje&.  But as to damages, re-
cur to the cicumflances of his confinement— the gates
of no common prlfun clofcd upon him-—-a loathfome,
clofe, and parrow dungeon, was his lodg tng, difcale
and mifery, were the inhabitants of the room in which
he was immuired—the firft obje&t which fltuck the witne s,
was a wretch in the midft of the room wurged by diforder
and confinement,”to the moft difgufting a& of a human
creature, cvery fenfe alike affeCted. Another he faw half
dreflcd in a ragged thirt, difcoloured by the difeafe of its
owner., A thiid, with a fmall book reading, as he conceived,
the laft fervices to a dead, or dying captive. He looked no
more, but hallily withdrew, nor could even the voice of
fuendfhrp tempt him to enter further, into a place, where
contagion and mifery, fecmcd the ruling powers. Yt this

" was the prifon chofen for my client, becaufe he would not

apolaglzc to a fubjecl, There were many publick prifons in
Dublin, where a perfon of his defcription would be fuitably
accommodated 3 where cleanlinefs and humanity, are ftrictly
attended to; to thefe he was not taken, or bzfore any. publick
officer whatfoever. The keepers of thefe prifons would not
have dt:lamed him without {ome legal committal, for fome
certain crime ; and this fully accounts for the place to which
his perfon was configned—{ecret and defpotick. Will you
by our verdié& fay, that Mr. Hevey fuftained there, no
injury from fuch treatment. *When Mvr. Sirr thought pro-
per without juft caufe, or legal authority, to feize Mr. Hevey
by the collar, in the public coffee-room of the Commercial
Buildings, and drag him to his office, or rather his inqui-
fition n the Caftle-vard, he atked for his protedion, Nir.
Hevey had no pro/edfion—~but he ‘had a better fdfeguard-?—
he had a pardon; prote€tions were only granted, where
a culprit had confeffed his crimes ; but pardons were
granted, where improper conviclions or, fentences had pafled ;
and when npocence, and not gullt, afterwards, appeared.,
A proteclion was ?ranted on a prior acknowledgment of
zuilt 3 a parden is founded on a fubfequent proof  of innscence,

'I'here reﬂ;ed the dlfhn&mn - my chept had no prote@ion,
| for
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for he was not guiity, but he had a pardon; for Lord
Cornwallis  had declared the impropriety of his con=
vi€ion. If Mr. Sirr thought he bhad a right to enquire
why my client appeared at large, he thould have taken Mr.
Hevey before a Magiftrate of this Metropolis, and have had
the matter of fall, properly and legally inveftigated. Do
you Gentlemen of the Jury, know fo little of the world as
Rot to perceive, that many perfons who were in 1798 charged
with rebellious pra&ices, are not now ufeful members of
fociety, under the prote&icn of the law, and the fafeguard of
the Conftitution. By what new code of jurifprudence then,
would Major Sirr be authorifed, in dcfiance of both, to in<
vade the Liberty of the Subje&, and defpife the King’s par~
don ; 1s his authority created, to keep alive the dying embers
of difaffeGtion, to make men believe they are not proteéted
Dby the law, and thereby excite to new and ruinous projeéis
for redrefs, and emancipation; and to excite the contra-
ditory phenomenon of a petty tyranny, exifting within a
Free Conftitution, and a Peace-officer taking the moft e fo
- fe€tual fteps to difturb the growing tranquillity of the Coun-
try. Major Sirr, and "Major Sandys cppear correfpondent
and connedled in this tranfa&ion; my client handed from
one to the other, they appear equally to undeiitand each
‘others meanings, and to forward cach others obje&s—ihe
ene had feized, the other had detained my client, neither of
them had authority for doing fo, but both of them had ne-
ceflity for fome juftificcation ; they worried their imagina-
tion to find one ; M, Hevry had been conviGed, but that
did not jultify them, for Lord Cornwallis proved his innocence.
Mr. Hevey was of a once preferibed fc&, but that preferip.
tion was at an end, and no juftification could be found there ;
even fancy was 1o vain applied to, to find his crime and their
juftification 5 but even faney failed them ; and at length his
crime was afcribed to Le, that he had retorted infult, by
1nfult, and had prefumed to fay, that Major Sirr had told a
falthoad, and this was conceived to be a capital offence
becaufe if it was not an offence againft the State, the provoft
prifon was not adapted to his confinement ; and Major Sandys
. bad no right to detain him, the two Majors, like Caftor and
Pollox, felt the pleafures of mutual fupport, and the ne
ceflity of mutual aflifftance, and when one of Demi-gods
-was offended, both the Demi-gods punithed. My client for-
b e ' three
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" “three long days and nights felt the omnipotence of their

power, and the punifhment of his preflumption ; they both
were culpable—=both a&ted. Is that a reafon he is not to be
compenfated in damages by -either ; to fay fo, would be 2
new fpecies of effrontery to impofe upon a jult Jury, and
dithonour the name of juftice, There is a circamftance
raentioned by one of the witneffes, which merits obferva-
tion, and fhews the dreadful dungeon inte which my client
was caft for this offence to Major Sirr; damages thould be
given, proportioned to the injury the complaint deferves,
but how will you proporton the damages, when you recol-
le& that this witnefls faid he went to Mr. Hevey’s room in

“the Provoft prifon, and there faw a man read out of a fmall

book, which he took to be a book of Prayer, and as he be-
lieved ppon: his oath, the office of Religion. for the dead,
or dying man. Infection and difeale had opportunely made
a vacancy for my clicnt to lie down on the fame bed which
wasthen yielding upitsmorbid inhabitant to the grave. Infuch
a difmal dungcon wgs my unfortunate client confined without
legal "authority, for the fpace of three days, in order to
foree from his velu&ant lips—not a confcflion of guilt; not
an impeachment of accomplices ;3 not a difcovery of infur-
re&ions, or developément of High Treafons. Noj; it was
only to wring from his lips, an humble perfonal apology to
Mr. Sirr! 1! And under pretence of that apology to lay
fome ground for a future juftification 3 the plaintiff refufed
to fign any apology; but by the entreaties of his friends,
the confideration of his trade, his ¢hildren, his health, pro-
bably his exiftence. An apology was extorted, with-
out having committed an offence ; and that apology dic-
tated by Major Sandys, for his friend Mujor Sirr, to gra-
¢ify the offended honour of the latter, is probably the fir(t
inftance in any Country remote from flavery, where fo

~ outrageous and wanton an oppreflion could be fathered even

for a moment on a government, whofe name and authority:
was traduced by the tranfaétion. That apology fo figned by
him, has been read in Court this day ; you have heard it
Gentlemen of the Jury,—was the refufal to fign fuch an
apology, a jaftification for fuch an outrage ; let me afk vou
as guardian of public Freedom, is the Liberty of the Sub-
jeét, is the Liberty of the Citizens of Dublin, to be thus
wampled upon with impunity ! 1! What man’s perfon, oc

: property,

. .
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- property, or charater, or life is one moment fecure, if fuch
5

tranfa&tions are not punithed by moft ample and exmplary
damages. |

My learned friend, Mr. Fletcher, has thought proper to
fay, that Mpr. Sirr had authority to do, as he has done
where he had a reafonable caufe of fulpicion.—In certain
cafes, where a Magiftrate has a juft ground of fufpicion,
and that fa&t or well grounded fufpicion of  it, veri=
fied upon oath, and in fome cafes without oath, he may
caufe that man to be apprehended and brought before him-

- felf, as a Magiftrate of the place, where the man is taken ;

but, in this cafe, Mr. Sirr took upon himfelf, not being a
Magiftrate of the City of Dublin, to bring Mr. Hevey to
his (Mr. Sirr’s) own private office ; and there, on writing
down his name and place of refidence, as if thefe were ca-
pital offences, withoutany other apparent caufe whatloever,
without any perfon coming forward, or called upon to come
forward and accufe him, without any admiflion or confeflion

- to warrant it, Major Siryr wrote a committal, committed my

client to a military guard, and plunged him into' a loath-
fome, fcandalous, and infe&ious dungeon ; not to abide the
fentence of the law, but t6 exemplify a breach of it by his
oppreflor. Mr. Sirr had not any authority to confine any
man, but under fome legal warraat; and if he {eized my
client in fuch a manner, and confined him on fufpicion fome

. days, yet he did it at Ais cwn peril, and muft abide the con-

fequences ; otherwife any Magiftrate or public’ officer
under pretence of fufpieion, might indulge the cruelleft
tyranny with impunity. I will fuppofe for argument fake,
my client was charged with even fo great an offence as
murder, or even High Treafon ; that he had taken his trial
for the fame, and that he was acquitted and difcharged
by due courfe of Law, or had been conviéted and pardoned
by the King, upon a fatisfation that the verdi& was unjuft

and illegal, had the defendant a right afterwards to take ap *

that fame man, knowing thefe fuds, (and it is clear Major
Sirr from his fituation and office, and the plaintiff’s rfﬁdenc%

in Dublin, as a trader for three years, muft have known his

{itwation ;) and to teil him, true you were on your trial, but
J am not fatishied how you. are at large, and thercfore I will
put you in prifon, till you make me a writter apology, for

- prefoming 1o meet me in a public coffec-doufe; that is the

, true
®
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true ftatement of this cafe. Gentlemen of the Jury, if you
regard liberty, or value fecurity. you muft mark, ftrongly
mark that tranfation. 35 Tk |
1 am far from fuppofing that the Government of the
Count#y had any fhare in the fpecific acts, of thofe who m2y
be employed ender them, in the difcharge of partiéula.l‘
duties, much lefs, any,knowledge of this tranfa&ion. But
I am clear that the Government though not refponfib'e
by law for individual offences, committed without their
knowledge, are by principles of common juftice bound, to
check every exceflive exercife of delegated authority, and
I have no doubt they will do fo. My learned friend,
M. Fletcher, has alfo faid, that the plaintiff infulted the de-
fendant, who is a Magiftrate, in 7/ execution of his office,
Lord Kilwarderi.—There has not been a tittle of evidence
given to fhew, that Mr. Sirris Magiftrate. ¢
M. Barrington.—It lay upon the defendant: to. prove,
Frft that he was a Magiftrate; and next, that he  was
a&ting i the execution of his office ; and thirdly, that
he was infulted ; = but the contrary of all thefe three
parts has been proved. Firft, it has appedred, that he was
not a Magiftrate of the City; next, it has appeared that he
was not aling in the exccution of his office; and thirdly, it
has appeared that he himfelf, and not the plaintiff, gave the
firt infult—{o that every ground of juftification, on thefe
“three heads, appears falfe and fallacious. But even {uppofe
he wasa Magiftrate of the City, and’ was infulted in the
_execution of his office, no Magiftrate could by law, com.
" imithim to a Baftile or an Inquifition, witheut bail or'main-
prize. A magiftrate would be bound to commit him to a
public prifon, on a legal committal; and bail hrm when re-
quired—"tis the unqueftionable right of Britith or Irifh fub-
jects, to be committed with juftice, confined with humanity,
_ and bailed aceording to law. Here my client was committed
" without reafon—confined with feverity—and détained with-
out bail—every principle and pra&lice of the law was broken
dn his perfon—and every principle of difcreet policy and
conftitutional proteftion, violated by his imprifonment.
My learned friend, Mrpr. Fletcher, has thought proper to
ftate witha great dealof talent and ingenuity, many fa&ts not

»  proved in the cafe; and he has humourouily told you, that
probably

G
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proha‘tﬂy a paragraph will appear in the News-paper, that
on fuch a day, a remarkable trial was had'in the Court of
of King’s Bench, wherein Mr. Hevey was plaintiff, and
Major Sirr, a moft meritortous Gentleman was defendant,
when the Council for the plaintiff, made a moft eloquent
ftatement, the Jury without hefitation, found a verdi& for
the defendant, and fullyjuftified the Major for his a&ive and
uféful fervices.—DBut I am rather of a different oplmon from "
that of the learned Council, for I rather think it may appear
in the news-papers of to-morrow, that on :this trialy the
Jory on . hearing decifive evidence of a moft wanton and
ilegal 1mprifonment- by defendant; and a plain and true
flatement of fa&s, by plaintiff ’s Councnl notwnhﬁandmg
the great exertion of defendant’s Council, who 'moft candidly
ufed every art of fophiftry in reafoning, :md equivocation
fa&, to miflead the Juryand puzzle themfelves ; the Jury con-
. {fidering, that the life, charaéter, and pmperty of every man
wasinvolved inthe queftion, inftantly brought in their verdi&
for the plaintiff, with £ 5000 damages, being the full amount
of the damages laid in the plaintiff’s declaration ; and there~
by evinced the deteftation of an honeft and refpe Qable Jury,
Lo every outrage aﬁamﬁ fociety, and a determination to pre=
vent fuch condu&t i public officers in future.~~This I think
is the more likely paragraph of the two, and is certainly
ioft effential to the fafety-and honour of the Gentlemen of
cthe Jury. 1 doubt not that you will take all thefe impref<
five falls into your confideration, as guardians of the focrety*
and peace of your country ; and that you will bave ¢ pride in
finding fuch a verdict, as will fhew the world, that we live
}t‘.t in a Land of Liberty and Freedom

LORD KTLWARDEN charged the Jury to the following
- effeé, — Commenting on the pr ¢judices incident to the infirm
ftate of ‘the human mind, his lordthip faid it was a weaknefs
fo univerfal and fo interwoven. in the nature of man, that.
judges can no more boaft of being entirely exempt from them
than other men, It was however. therr peculiar duty to
guard againft any impreffions by which juftice might even-
tml!v be perverted and the fubjed injured. Tt was equally”
m"‘limb{:nt on jur‘les to exert the utmofi wgllancc aind care af
which they are copable, to k;ep their ]udgmems ﬂee from
any

‘ i
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any biafs.to whiclr they might be fufcemtble from the zeal
or abilities of counfel, whofe duty it was to take advantage
_of any cafual occurrence, which they might conceive lead to
~eftablith the caufe of their refpective clients. Much eloquent
declamation had been expended by gentlemen on both fides,
on tyranny, on the coercion of the government, on the de-
cadence of our freedom, on the wifdom of the conftitution,
and the liberty of the people. To thefe the merits of Major
Sirr as a public officer, and the fuppofed delinquency of the
Plaintiff on a former mcaﬁon, had been fuperadded. It
was however the duty of the jury to difcharge every idea of
this nature from their confideration, and confine themfelves
to that narrow point within which the cafe will certainly be
found to reit, when deprived of all thofe extraneous circum~ -
{tances in which it had been involved. The eafe is a very
{imple one between two private individuals, Fohn Hevey and
Clarles Henry Sirr; as fuch alone were they to confider it ;
and try what reparation fhould be made to the plaintiff for
the injury he alledges to have fuftained, if they fhall believe
from the courfe of the evidence befafe them that he had fuf-
tained any.

‘The firft obje& of their confideration, muft be to examine
mto the falls refpeting the conduét of Mﬂjﬂ?‘ Sirr to the
P]a:nnﬂ’ at the commercial coffee-houfe, and falrly difcri-
minate between the caption of the Plaintiff, and the a& of
confining him .in the provoft: It was ufed in agument by
counfel, thatany man has authority to apprehend a fufpeéted
felon, and make him account for himfelf. That principle
cannot be controverted ; but it ftands only with this referva-
tion, that the perfon domg fo muft a& at his own peril, and
abide all legal confequences if he cannot {ubftantiate his
charge However, although an indifferent man; that is one
not mvefted with magll’rerlal authority, might apprehend a
1ufpe&ed felon, yet he has no aathority to convey him to
prifon without a magiftrate’s committal ; therefore Afajor
Sirr not being a magiftrate for the city of Dublin, ftands
certainly reprehenfible in law for the particular fa& of falfe
imprifonment, as far as the evidence goes. The next queltion
for the canfideration of the Jury his lordﬂup faid, muft arife
from the intention and motives by which Major Sirr was
a&uated in his condu& to the Plaintiff. If any evidence oc-
curred to fupport one part of Mr. Currarx s ftatement; which

; Wass
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was, that the Defendant was inftigated by a malicious and
vindi&tive {pirit, in confequence of the depofitions which the

Plaintiff made to difcredit the oath of AL*Cann on the trial

of Maguire; his lordfhip aflerted that as to the quantum of
damage¢s, he would no more hefitate at £ so00 at which they
were laid, than he fhould at five-pence ; but as no attempt
even had been made to fupport that allegation by any fpecies
of evidence, the Jury muft avoid taking the principle impu-
ted to Major Sirr into confideration, and examine into mo-
tives aswell asfaéls, bya fairdedu&ion from teftimony alones
It appeared to his lordthip that Major Sirr was merely altu-
ated by a fodden impulfe of paffion in feizing on Hwey, in
confcquence of the abufive language received from him; nor
did he perceive any violent aggreflion on the part of Sirr
to provoke {uch language. Whatever opmion he might
have entertained of the condu& or loyalty of the Plaintiﬁ',
it was evidently nat his purpofe at that time, publicly to up=
braid him with it, by a converfation held in a confidential
manner, and in a low voice with the witnefs Fal/l. His lord-
thip did pot offer this obfervation in vindication of the
general condu& of the Defendant,—but merely 1o exculpate
him as he conceived he merited, from the charge of malice
or revenge of which no evidence had been adduced. At the
fame time it was to be regretted that Major Sirr who was
certainly a very aéive inftrument in tranquillizing the
¢ountry, whilé iaga ftate of alarming perturbation, fhould
hot have had fufficiént difcretion and command of mind
durmg the exercife of a temporary authority, which nothmg
but nece{;i%y alone could warrant, to exert that authority
with mildbefls, even with relu&ance under the influence of

public duty, and for the public géod alone, without any re-

gard to perfonal feelings orirritated paffions.

" The occafiods which under Providence, feldom occur to
compel governments totranfcend the fixed boundaries of the -
fubje&’s freedofn, under our happy conftitution, are fhill of
that momentous and awful defeription, as to call for acts of
military coercion ;'and to‘thefe feafonable a&ts have we been
indebted for the reﬂoratwn of thofe very laws which in times
of tranqmlhty, are '{o forcible and energetlc in prohibiting
the wanton intrufion of military power. It'is in factto t

prmclp[e which fo'miany have been pleafed to call tyranay,
| ) that
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that we are indebted for the prefervation of that liberty
which in neceffary inftances muft bave been violated, in
order to perpetuate its effeCts, and render the - happinefs of a
people permanent  Every man invefted with a temporary
authority beyond the laws, fhould therefore be made ac-
quainted with the neceflity which prompted it, and regulate
s condu@ by a firm undeviating regard to that duty which
neceflity 'impofes, from confiderations of the public fafety
alone 5 fo that if Major Sirr - inftigated as he believed, by a
momeitary irritation, had flretched his authority in making
the caption and committing the Plaintiff ; foon as his emo-
tions bad fubfided, he fhould have ran with impetuofityfto
tiberate him.  But inftead of that he temporized, and as
appeared to his lordihip, trifled with the Plaintiff in the
meflage he fent him, refpe@ing an order to Major Sandys for
his releafe, with the latter’s anfwer. about his detention on a
general officer’s warrant, which warrant, Sirr, his lordfhip
¢onceived muft have had cegnifance of, before he fent Hevey

an ambiguous or fallacious meffage. T - g SAT
- At ‘was fhrongly urged bv the Defendant’s counfel, that
Hevey carricd about him the ftigma and fufpicion annexed
to the charaéler of a condemned criminal, in confequence
of the fentence of a court-martia!, before whom he was tried
iz Kilkenny 5 and that under thefe circumftances the conduct
of the Defendant towards him could be vindicated and (up-
ported. . To fuch argument Lord Cornwallis’s pardon. is a
dire@ and unqueftionable reply. That pardon ‘had effec<
tually wiped out the ftain of the ,Plaintiff s former delin-
quency, notwithftanding the weighty recognifances under
which he {tood for the prefervation of the peace ; nor thould
- his former errors have been vifited on him in any point of
.coercion, or even imputation, until he was guilty of fome
act by which' thofe recognifances might have become for-
foited, . 2 | | @ .
. The next and only queftion for the confideration of the
gury which hlS l{}rdfh[p u.rged,’ regﬂl’dﬂd the puncip]e Q.F_
liberal or nominal damages. If with his lordfhip the Jury
could perceive no trait of malice or revenge in the conduét
of Sirr, it was merely their duty to appreciate damages for
the Plaintiff, according to the inconvenience he was fubje&:
40, or the injury he had aually fuftained. If on the othej_

\
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hand they found realon to believe, that the Plaiatiff in re-
filting thofe mterrogatories which Major Sirr had put to him,
immediately after conveying him to the provoft, refpeing
a_protection or fome authority for being at large; had a view
to provoke confinement, in order to lay a foundation for thefe
procecdings ; 1t fhould then be their duty to give none but
damages merely nominal. Thefe were the obfervations
which occurred as neceflary for his loggfbip to deliver,
which he recommended to the Jury to weigh and compare,
with perhaps many more cogent ones of their owny at the

fame time not forgetting to difcharge their' minds from every -

{pecies of intemperate feeling or indignation, which diffcrent
relations and éomments on the fame occurrence, might pof«
{ibly have contributed to excite in them, - |

The Jury retired, and fhortly returned with 2 verdi& for
the Plaintiff, £150 damages, with cofts;

COUNSEL FOR THE PLAINTIFF,

Meflis. Curran, - MF*Nally,
= Barrington, ' Orr, and
Yo Ball, < Wallace,

Agent, Mr. A. Cooke.

COUNSEL FOR THE DEFENDANT,

Meflrs. Fletcher, | éidgeway, and
: Plunket, emmis; ;

| - Jonas Green,
Hgeat, Thomas Kemmis, Efq; Crown-folicitor.
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