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As a partial and mutilated Account of thefe -
Trials appeared in the News-Papers, the
Friends of Mr. HOWE have requefted him to
publith the whole of both Caufes faithfully

=t o taken in.Short-Hand s that the Publick may be
enabled to judge of thofe Verdi@s which have

done Juftice to his injured Charaéter.
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THE SPECIAL JURY. °

oun THORNTOXN, Elq. Wiirriam Hammoxo, Efq.
%AMUEL SwaBey, Efq. Ricnarp Lapsrooxke, Efg.
James Bourbpirvu, Efq. RoserT HUbson, Efg.
Joun~ Russ, Efq. Sir JoserH Mawsey, Rarf,
Arwoop Wiecuseir, Efg.  Jamss Burcock, Efg.
James EveLy N, Efq. . GRoRGE SumnEeR, Efq,
Mr. BOND.

MAY it pleafe your Lordfhip and you Gentle.
men of the Jury, . | |
JOHN HOWE, Efq. is the Plaintiff, and
GEORGE LEWIS DIVE, Efq. is the Defendant,

The Declaration ftates, that the Defendant, upon
the 24th of May laft, at Epfom, in this County,
aflaulted, beat, and ill-treated, the Plaintiff, for
which he lays his damage at 560/, The Defendant,

has pleaded that he is not guilty, and thereupon the
iffue is joined. £ 3

Myr. PECKHAM.,

Gentlemen of the Jury,—The pleadings have ex-
plained to you the nature of this a&ion, which is
for an affault: and I am ready to admit, that it has
not been attended with great perfonal violence. You
therefore will probably afk, why Mr, Howe has .
prefumed to fummeon you here, to determine on 4
queftion in itfelf fo plain, and {o fimple, that men
of the moft ordinary underftanding would be fully
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competent to decide ? Permit me Gentlemen 1n an-
fwer to that queftion to obferve, that the fituation
of the parties, and the confequence of your verdict,
make this caufe of fuch real importance, that 1t
requires your moit {erious attention, and unbiafled
judgment ; for this is not a caufe between two coun-
try fellows, who have got drunk and fought in an
alehoufe ; it is not a difpute between two gamblers,
one of whom has been whipped off the courfe for
cheating the other ; but it 1s a queftion between two
Gentlemen, in every fenfe of the word Gentlemen.

Mr. Howe is a young man, of a liberal education,
high rank, and great expetations. |
- Mr. Dive has been Officer, and 1s now a country
Gentleman, blefled with an ample fortune and ref-
pectable character. '

Thofe Gentlemen were both at the races at Eplom,

and by accident were at the fame time in the fame -
ftand. - Mr. Howe, by accident, trod on the toe of
My, Dive ; an accident, for which politenefs requires
an apology, and which'is all that Gentlemen demand.
Mr. Howe, the moment hLe perceived what he had
done, turned round to make that apology, intend-
-1ng to vary the phrafe of it, according to the know-
ledge he had of the perfon whom he had thus inno-
cently trodden on. I am forry to fay, Mr. Dive
would not permit him to do it ; but from the natu-
ral irritability of his temper, or from.a too quick
{enfe of honour which he had acquired by a military
education, or from a fharp fenfe of pain, he did very
precipitately ftrike Mr. Howe, and immediately re-
peated bis blow. Mr. Howe {aw that he could not
cope with him in perfonal ftrength, and therefore
prudently retired from the Defendant, who {eemed
to be actuated by no other influence than drunken-
nefs or phrenzy. For this aflault, thus circum-
ftanced, Mr. Howe has dared in defiance of the
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ridicule and fcoffing of the unthinking, in defance
of modern honour, to apply to the laws of his coun-
¢rys and thinks himfelf bound, as a Chriftian and a
citizen, to demand fatisfaction of you: for notwith-
ftanding Mr. Dive had ftruck him without reafon,
he did not wifh to kill him without mercy : and Mr.
Howe’s good fenfe told bim, that if Mr. Dive had
taken an opportunity to beat him, it was not necef-
fary that he fhould give him an opportunity to fhoot
him. 1 am well aware that if he had been an officer,
he would have been broke by a Court Martial ; even
you and I, Gentlemen, in the moment of unthink-
ing merriment might condemn Mr, Howe for his
prudence; but neither you nor I can condemn him
in a Courtof Juftice. I ftand here as an Advocate
doing my duty, and demand juftice for my Client of

you, who are bound by your duty to do juftice to
this injured gentleman and the infulted laws. In
refpe€t to the affault itfelf, the evidence will be de-

cifive ; for Mr. Dive has only faid upon the record,
that he 1s not guilty. The fact will be proved, and

cannot be contraverted : the only queftion therefore
for your jnquiry will be, what' damages you ought
to give for {uch an injury. | *

Gentlemen, I do moft {erioufly and folemnly con-
_jure you to confider the important confequence of
your Verdiét. This 1s now a queftion between the
laws of your country, and the laws of modern ho-
nour. You are publicly called on to determine,
- whether thofe laws framed by the wifdom of our an-
ceftors, and ratified by the experience of ages, are
to be protected ; or whether we are in future to obey
thofe laws which have originated in anger, in folly,
and in fathion? You, as a Jury, muft diveflt your,
felves of all prejudice. I know you are fufceptible
of thofe opinions, which influence the minds of
other men; but you muft not bring thofe {entiments
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mto a Court of Juftice ; you are bound by every reli-
gious and political tie to do your dety. Your vers
- di&k will determine, whether young men may fly to
the laws of their country for protection and redrels,
or whether they muft wafh off the {tain of a blow, by
the blood of the perfon who has given it, If you
give {mall damages, you tell Mr. Howe, that you
difapprove of his condu& in applying to the laws;
you declare that a Jury will give him no fatistaction;
but that if he is injured, he muft in defiance of the
faws of Gud and man carve out his own {atisfa&ion,
by plunging his {word into the heart of the offender.

Gentlemen, I could not {ay lefs on a queftion of this.

nature: more I do not inean to fays becaufe I flat-
ter myfelf, that the precedent which muft this day
be eftablithed by your verdic, will induce his Lord-
fhip to lend has experience to guide your judgment,
that you may be enabled to give {uch damages, as
at once will operate as a retribution to the injured,

- as a punifhment to the d¢llnque;;t, and as an exam-

- pie to the world.

The Reverend M?‘ GREEN /wam. oY

Examined b_y Mr. ERSKINE,

9. Was you, Sir, upon Epfom courfe thc 24th of

May faft, at the races’
A. Iwas at the laft Epfom races; I forget the

day, Sir; it was the laft fprmg Epfom races. '
Do you know the perion of thrDefcndant
Mr,. Dlve? |
" A. Very well, Sir,
9. Do you krow the perfon. ofihc Plaintiff, M.
}]m\e’ |
4. 1 pow do,
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9. Did youfee thofe Gentlemen upon the courfe ?
4. Not upon the courfe; upon the ftand I did.
0. At what time was that P
A. I think it was in the afternoon.
. Will you be fo good as to ftate to my Lord and
the Jury what you faw, whether any thing happened -
between thefe parties. |

A. 1 was talking with Mr Dive, when he all at

once turned to Mr Howc, and ftruck hun with a
ftick he had in his hand. "

Q. On a fudden ? Pl
A. On a fudden he gave h1m two or thrce fevere

blows.

Q. Did you {ee Mr. Howe affault Mr. Dive, or
do any thing that could fhew you the meaning of
Mr. Dive’s behavmur ¢ |

A. No, 1 did not.

Q. How near was you to Mr. Dive?
A. I believe at his elbow, or very near.

Q. Did you obferve how near Mr. Howe was ?
A. Not till he {truck him.
9. Youdid not hear Mr Howe fay any thmg,
~ didyou? S8
A. No. | : |
Q Nor do any thmg to ham ? f
. 1.d1d not< ™7, |
Q You faw hlm turn round and ftrike Howc the-
Plaintiff?
A. 1 did, by |
Q. Withafltick? WSy & :
A. 1did. '
Q. What fort of blows ? _
A. They were very fharp blows for the inftru«
ment ; but it was not a large ftick,
. Was 1t repeated ?
_/j It was feveral times.
Q. Was it near the ftairs?
| B
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A. It was not a large room; the fteps muft bg
within three or four yards.

Q. When Mr. Dive ftruck at Mr. Howe, did you
hear Mr. Howe fay any thing ?

~A. No, not a word : he faid, Oh! or What' but
nothing plain. -

Q He feemed {urprifed ?

. He feemed very much furprlfcd

Crofs Examined by Myr. ROUS.

g Pray, Sir, did any language pafs at this time ?
Yes, Sir. -
VVhat was 1t, Sir?
A I fuppofe ¥ muft fpeak the words.
Q Yes {peak the whole.
o .Damn the rafcal ! did you ever fee f ich a fellow §-
The damn'd feoundrel ! turn bim out of the ffand.
Q. 1 would afk you this queftion : did Mr. Dive,
from what paffed, ftrike h:rn merely from the acci-
dent of trcadmg upon his toe 5 Of did he impute to

him any thing elfe ?*
A. Slr he infinuated a great dcal more.

Mr. PECKHAM.

Q Was Mr. Howe prefent at that time ?
A. 1believe at that time, Sir : but it was not long ;
for, as foon as he could get away, he did ; - he retreated

~ two or three fteps inftantly.
While Mr. Howe was prefent, you fay, fomc

other caufe,of offence was infinuated ?
A. | cannot {ay what the caufe was ; it appeared

to me that there was fomething elfe bcﬁdes
0. You, as a fpe@tator, fufpected there was {ome

othcr caufe fubﬁ&ed between them

. 1did.
Q When that was done which you have expreﬂ'ed

did Mr. Howe demand any explanation ?
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A. He did not in my hearing:

Q Did he fly? i

A. He run, Sir. 3 04 .

Q. What was that caule of offence?

A. I atked Mr. Dive what was the matter. =

Mr. Peckham.—Did you afk it \while Mr. Howe
was prefent? i |

A. I think it was not: | | -

Myr. Rous—You fay while Mr. Howe was prefent,
you underftood fome other caufe of offence to be
exprefs’d. =~ P

A. 1 did.

9. What offenite did you underftand it was, ?

Myr. Péckbam.---1 muft object to the queftion: we
are to hear fa&s, not Mr. Green's opinion.

Q. What did Mr, Dive fay while Mr. Howe was
pretent ? | o g '

A. Damn the Scoundrel! or Rafcai! D:id you ever

fee fuch a fellow ! God damn bim ! “turn bim out of the

/?dﬂd. | ‘
Mr. Peckbam.---My Lord, that is our cafe.

Mr. EOUS. |

May it pleale your Lordfhip and Gentlemen of .
the Jury to favour me on the part of the Defendant.
And I confefs this is a caufe arifing out of a fubje&t
on which I fhould be happy if I could, confiftently
with my duty, obferve the fame filence which my
learned friend’s difcretion has taught him to ufe.--»
Two altions are brought : the affault 1s firft tried;
yet the whole caufe of the offence has been ftudioufly
fupprefled. A witnels has been called, who could
not {peak with the precifion the other witnefles could ;
which my learned friend, with his ufual art has
thought prudent to keep back : but I truft you fee
enough of the prefent cafe to induce you to weigh
with attention the honour of the gentleman that you
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have 1n your hands, whofe charater my leatned
friend has beeninftruéted not to impeach,---In that he
has a€ted with the {ame wif{dom as in fupprefling the
real merits of the caufe ; becaufe if he had attempted
to impeach it; he would have revolted againft the
feelings, and oppofed the underftanding and know-
ledge of thofe whom I addrefs. Gentlemen, my
learned friend thinks to obtain fatisfaction from you,
by fupprefling the real motives and the real caule of
- the attion; and he hopes that men of honour will
for a blow give fuch damages as may convey to the
world their opinion upon another {ubject, or which,at

leaft may be made ufe of by thole who dare not meet
the truth. I fay, dare not meet the truth ; becaufe I

have Mr. Howe’s authority for {aying that he has not
only fled from the {pot upon which the att was done,
but he has fled from the means which his own un-
~ derftanding {uggefted, and which his own realon ap-
proved, which he propofed, and which Mr. Dive

affented to, as the one that could vindicate his cha-
ra&er from the vileft and fouleft reproach. You
will not take along with you what my learned friend
{tated, that it was only a tread upon the toe: there
was a vaft deal pafled which imprefled a therough
conviction upon the mind of Mr. Dive, from which
he atted, and which you, as men of underftanding
and honoury muit feel.—Gentlemen, though my
learned friend has fupprefled the caufe of oftence,
you will be able fufficiently to colleét it from the
witnefs: he fays, that 4 caufe of offence was infinuated
of a very different kind. . A word expreffive of the
crime imputed certainly was not ufed in the prefence
of Mr. Howe; but the language was {uch, that Mr.
Howe muft have been in a phrenzy if he did not
underftand it: his conduét bas marked that he did
underﬁgnd it ; and it.is in vain for him to affect a
furprife, it is in vain for my learned friend to affett a
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furprife of the real caule of this a&ion. Mr. Dive
certainly fufpe€ted from the previous condeét in va-
rious inflances of Mr. Howe, that he meant to {oli-
cit his concurrence in an unnatural crime. The
language proved by the witnels, leaves not a-doubt
upon the mind of any man that hears me, that that
was fufficiently underftood at the time. Could it be
a flight accidental offence that induced Mr. Dive to
ufe the language, ¢ Turn the fellow from the ftand,
¢« a {coundrel! a wretch! that ought not to be fuf-
¢ fered to remain in the prefence of gentlemen, or
‘“ of any man?” He inftantly turns him out: Mr,
Howe flies; Mr, Howe acknowledges he was not fit
company for gentlemen. Yet you are now called
upon to give damages that fhould exprefs your appro-
bation of Mr. Howe. When a man demands your

verdict in vindication of his charater, but inftrufls
. his advocate to fupprefs the fact, I find it my duty to
‘call it forth and to inform you, that the next record

1 for words which charge the Plaintiff with the crime
of Sodomy ; and by charging him in the fecond per-

fon, it is impoflible but that Mr. Howe mult have
knows the charge at the time., His Counfel howe-
ver is inftructed to attempt the fuppreffion of it. [

fhall thercfore confider this attion as it really is 3 an
action brought to vindicate Mr. Howe’s charadter
from that imputation: and I {hall demaud of you what
damages you ought to give under that impreffion, |
{hould 1ll - dilcharge my duty to my Chent, and I
{hould feel that he did not aél the part of a man of
honour, 1f he did attempt to conceal his condu&.
Gentlemen, the injury my learned friend has opened
to you is not an 1njury to the perfon; for he con-
 fefles.that the blow was flight ; that no mifchief fol-
lowed. From the ftate of the Advocate therefore
you find that it is not an injury to the perfon you
are to redrefs, but an injury to his character. ‘What



i

that injury is, under all the circumftances, is the
fubjeét for your deliberation. I feel that it is jm-
poflible for you as men ot honour and gentlemen,
to fuffer yourfelves to form a judgment upon fo de-
licate a fubject, where the honour of a gentleman is
at ftake, without a full inveftigation, minute infor-
mation, and perfe€t convition upon your minds.
Yet, whénce is the cloud? Where 1s the difficulty ?
It 1s thrown upon the caufe by the man who in the
charalter of Plaintiff, demands your verdilt, and
demands it upon a ground which he infirufls his
advocate to {upprefs, and dares not fiate in a Court
of Jultice, I {ball ftate therefore the real cafe. You
are not to inquire into the conduct of a man who
was atuated by any motives of malice or perfonal -
refentment ; for it is confefled that the parties were
{trangers to each other. Mr. Howe being a gentle-
man, Mr. Dive muft know that what he did was
at the hazard of lfe: and nothing lefs than the
firongeit {ufpicions could direé the conduét that he
has held. You will lay afide thofe cafes, where
wanton infult has been offered by men who were
not neceflary actors in the fcene; Mr. Dive was
a neceflary actor; but he has been too hafty it
feems. Mr. Dive was certainly a neceflary altor in
the fcene 3 but, if his conduét had been fuch as my
learned friend thinks he ought to have obferved,
what would have been the effect ? Would you have
had him wait till the eyes of others had caught the
tranfaction ? Till the opinion of thofe around had
involved him in the fufpicion? If, inftead of da
mages againft him, you could infli& the rack and
tortures Dy your verdit, he would not rifque the
hazard of the fufpicion to aveid it. - But wealth
and honours, 1t is faid, have raifed Mr. Howe
to a rank that demands. your attention ! Rank and
“honours give pre-eminence-—ecngage the attention:
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of others. The man of rank, confcious that he a&s
in the view of his fellow citizens, naturally afflumes
a {uperior. propriety and dignity of condu€t; he is
ambitious of applaufe, and zealous to deferve it ;
until a défire of well-grounded fame becomes the
ruling principle of his life; the fettled habit of his
foul. This 1s the temper which our law recognizes
as hereditary in the peserage, whenit regards the ho-
nour of a Peer as equivalent to the (antion of an
oath. i

But apply this doétrine to Mr, Howe, how does
he ftand ? How does he appear? Self-degraded, felf-
debafed, avowing himfelf a wretch who has no feel-
ing for the opinion of others, who has no fenfe of
honour, who has none of the elevated {entiments
becoming his rank, yet claims from you a verdié
founded upon that high rank. .

‘Wealth too i1s urged ; the fortune of Mr. Howe.
— We difturh, [ fuppofe, the voluptuous enjoyments

which that fortune affords!—The fortune of Mr.
Howe! Is that a ground for demanding damages ?
Such reafoning, by attempting to raife the indivi-

dual, degrades humanity. Arte nien to be eftimated
like the beafts of the field ¢ Is the value of man to
be eftimated like that of an ox by the pafture on

which he feeds ? Injuries like this muft be judged
from the feelings .of Mr. Howe’s mind ; and then
- the {lightefl coin will be an abundant compenfation
for any injury he has fuftained. _

But it 1s my duty to warn you that you are not
trying the conduct of Mr. Howe; that you are pot
forming an eftimate of his character; you are not
deciding whether Mr. Howe be 1nnocent or guilty.
If you were, his own conduct is {ufficient to dire&t
your decifion, ik |

You are not, however, forming a judgment upon
him ; but you are to pronounce whether the condué
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of Mr. Dive was criminal. This aétion 18 not founded
upon an injury to property, that can be eftimated or
meafured : butis of a vindiftive nature, 1t i1s of the
nature of a punifhment; and the obje&t of it 1s, to
inflict a punithment upon Mr. Dive.. What is the
condu&t you would have him obférve ? Would you
have himr fland patient after 'advances have been
made, until the eyes of others caught hrm, until he
was involved in the {ame fufpicion, and tili he was
treated as Mr. Howe, driven from the fociety of
mankind? e SOt S

Mr. Peckbam. T am extremely forry to interrupt
you; but 1t 1s not the prattice to ftate things which
~ youcannot, and which you will not attempt to prove.

Mr. Rous.” Am I'totake this action to be brought
merely for the blows ; and that 1t has no conne&ion
with the words ? | SR TOaT D

My, Peckham. You know how I ftated it.

Mr, Rous, 1 am not to take it from the Plaintiff’s
Counfel,’ but from the teftimony of the witnefs; and
1 conceive from the teftimony of that witnefs, that
Mr. Dive exprefled, at the titne, an offence of a very
different nature ; that Mr. Howe did not inquire into

the nature of that offence, nor {peak to any body,

but fled. Itis not poflible that he fhould not know
the caufe: he did know the caufe before the bring-

ing of this action; for he applied to the party for

redrefs, asappears by his letters. bt
Mr. Peckbam. You will produce the letters, if you

open them. , e
Mr. Mingay. He will open what he likes : if 1t is
not proved, it {tands for nothing,
Mr. Peckbam. 1 fay, if he does open them, it is
but fair to give them in evidence.
~ Lord Mansfield, You know nothing of what he
wiil prbve t1ll 1t 1s OPened. 1 think there is nothmg
in the objection: he has a night to open his caufe

&
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as he pleafes; but 1f he opens that which he cannot
prove, a much inferior Jury to this would rejeét the
whole of it.——What is the next caufe?

Mpr. Mingay. The next is an aétion for calling him
a B-gg-r-r. | |

Lord Mansfeld. Is it tobe tried by the fame Jury?

Mr. Mingay. Yes, my Lord,

Lord Mansfield. Then you may try both attions
together, if it 1s agreed to try them by the fame
 Jury.

L Mr. Mingay. 1t is 1n writing agreed, that the fame
Jury fhall try both aétions; and it-is for the honour
of Mr. Howe that it fhould be fo.

Mr. Rous. If I am not to enter into this fubjeét,
the cale is very fhort.

Lord Mansfield. 1 don’t preclude you: go on ac-
cording to your own judgment. If you open what
you cannot prove, you are very wrong; for you
ought not to catch the Jury in one caufe by opening
another; but, if it is the fame Jury, it may vary the
cale.

Mr. Rous. Gentlemen, I feel myfelf not a little
embarraffed ; becaufe I apprehended the real queftion
‘Mr. Howe meant to have your judgment on, was
to vindicate his charater. The ground upon which
I fhould have fubmitted, that no damages ought to

be given againit my Client, would have been, that

you are not to try the condut of Mr. Howe, but '

the conduét of Mr. Dive, upon whom there is no
imputation. You can now cosfider this only asa
trivial affault, and merely an aflaulc: therefore I
{hall referve what I have to fay for the other caufe,
and fhall only fubmit to you, that where the Plaiitiff
himfelf fuppreffes’the real caufe upcn which you are
brought here, where he proves merely a blow, and
that he fled upon the imputation of an offence very

diffcrent from that infinuated by his Counicl, and
| D
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when no explanation has enfued, you will not, 'you
cannot exprefs an opinion, efpecially as all light and - -
all evidence are with-held from you, that {hall con-
demn Mr. Dive, or affe&t his honour. 1 truft there-
fore your verdiét will be for nominal damages 11 this
caufe ; and that you will call upon them to enter
upon the other, which is the real queltion between
the parties. _ X -

Lord Mansfield. Have you any evidence? . -

Mr. Roys. No, my Lord; I {hall call no evidence,

Lord Mansfield. Then there is no colour for all
vour opening. about any caufe. whatfoever. The
next thing 1s, Whether the Counfel for the Plaintift
chufe (the Jury being the {ame) to take both caufes
together ; or do they chufe to have a verdiét firft for
the aflault, and then to go into the other caufe ? It
is a matter of judgment and dilcretion. 1 cannot
do it without confent : you cannot have both caufes
before you, before you determine one, but by con-
{fent of both the parties. |

Mr. Peckham. 1 muft beg leave to mention, that,
though in this ation we are entitled to recover, yet
in the other we may fail in our proof; we muft not
therefore be bound by the event of the next caufe.

Lord Mansfield. Though they {ufpend their verdict
upon one, till they give their verdict on the other,
they will give their verditt juft as they ought to do
In botes e Bitoha s

The Jury were then re-fworn in the next caufe,

Myr. BOND.

MAY it pleafe your Lordfhip and you Gentlemen
of the Jury, the declaration ftates, that the Plamntiff
_]th Hbowe, Ef{q. was a man of good credit and re=
putation; and upon the 24th of May lafl, the De-
fendant, George Lewis Dive, publicly, in the pre-
fence of many perfons, {aid of him, that ¢ be at-
templied to b-gg-r me.” There are other words of
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the fame iﬁ:port, laid different waysv: The damages
are laid at 5900!. to which the Defendant has faid
he is not guilty : thereupon the iffue 1s joined.

- Mr. PECKHAM,

- Gentlemen, I have fo firm a reliance on your juf-
tice and good fenfe, that I am not alarmed at ‘the
cenfure which has been thrown both on Mr. Howe
- -and my—felf- And I am certain that you will not

fuffer any imputations to affet him for error in judg-
ment 1n me. - 35 - .3

[t has been imputed to Mr. Howe, that he has
brought two actions =—He has brought two attions,

becaufe Mr. Dive has added injury to infult; by a
cruel attack on his charatler, as an apology for a
wanton aflault on his perfon. e Segait i
It has been imputed to me, that I brought for-
ward the aftion for the aflault, yet cautioufly fup-
prefled the evidence which might have tended to
exculpate Mr. Dive, or at leaft to mitigate the das
mages. | | |
1 confefs, Gentlemen; my conduct was actuated
by very different motives, and I {hall be indeed un-
fortunate if it does not meet with your approbation.
I confidered that Mr, Dive had without provocation
affaulted Mr. Howe. I was conf{ciousthat an a&tion
between two gentlemen for a blow was uncommon.
I confidered the verdiét was of real importanc: to
{ociety. I prefled for large damages, that it might
be a precedent to follow, or an example to.avoid, if
any young man fhould meet with the fame infult.
But I did not think mvfelf juftified as an Advocate
even to allude to this aélion while we were trying the
affault. It would have beenuncanded to miflead your
judgment by inflaming your refentment again{t Mr.
Dive, by ftating the double injury he h2d done Mr.
Howe, I knew the attack upon the Plaintff’s cha-
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rafter was not the queftion you ought ther to deter-
mine ; and it was out of tendernefs to Mr. Dive,
that I did not mention it, becaufe I was not willing *
to enhance the damage more than they ought to be
for the affault. - |

But it is faid, that 1 {uppreffed, and Mr. Howe
dared not tell the truth. The" affertion was rather
madvertent, as this caufe was to be tried the moment
after the other was finitlhed. Did not Mr. Howe
dare to meet the truth ? Does he with to {upprefs
that which gave rife to the affault, when he comes
- boldly into a Court of Juftice, and defies Mr, Dive
to jufhify the words he has {poken?

Gentlemen, I will now refer as little te what
pafled in the laft aétion, as I then cautioufly avoided
faying any thing relative to this: but it is neceflary
for me to ftate, that after Mr. Dive had beat Mr.
Howe out of the ftand, Mr. Dive, in aniwer to {fome
gentlemen who naturally enquired 1into, and who
- were amazed at bis extraordinary conduct, told bim
that Mr. Howe had made an attempt on him, 1n the
words which my learned friend has opened, but
which I do not wifh to repeat. You will naturally
enquire what could lead him fo very precipitately to
make {o dreadful a charge againft a gentleman ? Mr.
Dive could not do it wantonly ; becaufe he is too
worthy a man to afperfe fo cruelly any individual:
he could not do 1t maliciouily, for Mr. Howe was a
perfeét ftranger. I {fuppofe he did it from miftake :
but whatever was the reafon, or whatever operated
upon the mind of Mr. Dive, the charge being once
made was equally fatal to Mr. Howe. I am forry
to mention, that about that time the crime imputed
‘to him was become the {ubjet of general conver-
{ation, [ mention it with relufance; but I do it for
the fake of introducing this obfervation, that, when
a fubject is frequently talked of, 1t makes a greater
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impreflion on the imagination than it otherwife would.
When a man’s fufpicion becomes awake, then trifles
light as air are confirmation {trong. The vigilance
of Mr. Dive’s {ufpicions arifing from frequently con-
verfing on the fubject, probubly induced him inad-
vertently and precipitately to conclude. that Mr.
Howe muft intend that, which in the cooler moment
of refleCtion Mr, Dive’s better Judgment would re-

volt at —Gentlemen, this is a queftion of charafter—
a queftion of honour—a qu

.dear to a man than life, 1 kept it back in the laft
altion, becaufe it was irrelative ; but [ will now

bring every thing forward, and let Mr. Howe ftand
~or fall as he is innocent or guilty,

I have heard, and I will fate the reafons that in-

ake the charge upon Mr, Howe.
I will even call a witnefs for the [ole purpole of re-
lating Mr. Dive’s own ftory, while the 1mpreffion
was frefh upon his mind. His apology was, that he
~ had feen Mr. Howe upon the courfe ip the nmorning ;
that he had met him upon another part of the courfe

in the afternoon ; that neceflity impelled him, and

decency induced to retire to g corner below the -
ftand ; that Mr Howe retired to the [ame {pot ; that
he returned to the {tand, and foon after perceived
Mr. Howe clofe-by'him, and that he trod upon ijis
toe.  This is all the ground

that Mr. Dive had to

found this crue] Imputation Upon. Let me afk, whe.
ther thefe cireumftances, thos ftated, (and they can-
not be more ftrongly flated) are fufficient to induce
Mr. Dive, orany man living; to throw {uch
putation upon a perfe ftranger.
~upon the race-ground,

eftion of what 1S more

an 1m-
1hey met twice

| | Might not the fame acciden;
that carried Mr. Dive to 2 particular {pot, have car.

ried Mr. Howe there likewife ? Without an a'ccidem,
might not the fame reafon draw the one as wej} 35

the other, to the fame place? When he withdrew
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from the ftand, he did it from neceffity. Mr. Dive
does not mean to {ay, but that his conduét was per-
fectly innocent. Charity fhould have induced him
to fuppofe Mr. Howe’s was equally fo.  But he trod.
upon his toe.—Is 1t pofiible for a man to tread upon
another’s toe without being guilty of Sodomy ?

If fuch trifling accidents are to juftify fuch charges,
if fuch caufes are fuppofed to produce fuch effeéts,
no man’s charaéter is fafe. Where 1s the criminality
arifing from Howe's conduét in the ftand, joftled by
a number of people, who were more attentive to the
race than to each other? Is it very wonderful that
one man fhould run againft another, or prefs againit
another, or tread upon another’s toe 2 Would it not
be much more extraordinary, that Mr, Howe, with- -
out any knowledge of Mr. Dive, without any ac-
quaintance with him, in a public ftand, before o
many witnefles, fhould make an attempt upon his
- chaftity ? You cannot {uppofe him to be {o weak, if
{o infamous, as to make an attempt upon a perfon
whofe appearance thewed him to be a gentleman, and
whofe appearance muft fhew that he had no predi-
le&tion for fo deteftable a crime.

Gentlemen, Mr. Howe {tayed that day at the
races; he appeared publicly at the coffee-houfe ; he
went the next morning to the races, and from thence
to Ipfwich; but he had not the moft diftant i1dea or
intimation of a charge of this nature, till he had
been fome days at his country feat in Suffolk, when
he was told by a very refpettable friend of mine,
captain Stiftead, who went purpofely to acquaint
him with the repert, that he was very forry to hear
the world {poke rather freely of him, and it was ne=
“ceffary for him to vindicate his character. Mr. Howe
- thought théy only fpoke freely of his courage, be-
caufe he was notanxious to feek for that gentleman-
like fatisfaétion which many men would have de-
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mitted to a reference,

racter, What has bee
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manded ; but he was infinitely aftonithed when cap-
tain Stiftead mentioned the report Which is the -
caufe of this action. ‘Mr. Howe immediately went
1o London, and wrote to Mr. Dive. ‘I wil] not
{fupprefs evidence ; but thofe letters which my learned
firiend wifhed tn open in the laft caufe, vet would

not produce, I myfelf will read to you, = He pro-

pofed to refer the inveftigation of his conduct, and
Mr. Dive’s charge, to fome gentlemen of charalter.
This was acceded to in Mr. Dive’s anf{wer,
afterwards rejected by Mr. Howe, bécau(e he fays,
“ As I am well affured that you are not at all in.
clined to retra&t your l-grounded fulpicions, but
perfift 1n afferting the juftice of the charge you have
brought againft me, I think it a~folutely neceflary
the matter thould undergo, in a Court of Judicature,

an inveftigation more lolemn than that I at firft pro-
poled.”

A word will _explain to
Howe’s altering his condu&

but was

R Lok Smith, ‘who, 1
ipoken, told Mr Howe, that he had had 4 conver-

underftood from him the [r.
what he f{aid, and did not intend: to rnake any ac-
apology whatever., Mr. Howe

0 a madman' to have {ub.

when Mr. Dive bimfelf had
aflerted, that, be the

_ reference what jt would, he
{hould fi1il perfift 1n th '

i¢ charge he had made ; for,
by the reference, Mr, “owe would have beep pre-
cluded from a more pubiic vindication of Kis cha.

cen the condué& o this /zlf-
debaﬁd.man? l could have Wlfhed IH}-" | arned trle“d |
would nave fpared the refleClion i} (}. cl'rarge had
been proved,. 1 bhave thrown ng refle&ion upon
Mr. DHC, I fcorn it——b'ecaufé | 'bC“C.‘fE‘: he was



[ 24 ]

attuated by error, not malice. I wifh, in this in-
ftance, my learned friend bad done me the honour
to follow my example, and to have -{uppofed Mr.
- Howe innocent till fuch time as it was proved that
he was guilty. But what has been done by this felf-
degraded man, who fuppreffes evidence, and is
afraid to meét his accufer? He brings an a&ion
‘againft his accufer: he fays, fir, you have injured
me—youa have robbed me of my honour—my peace
of mind is deftroyed—I am outcaft among the
people —I dare to call upon you, in the face of the
public, for having thus traduced me—I. call upon
you to juflify what yoa have faid, or give me back
my character unfpotted, as you found it.
Has Mr. Dive juftified what he has {aid ? Has he
not had an opportunity to enquire? Was it not his
“bounden duty, either to make good his charge, or
publicly to acknowledge that he was wrong? Should
not he have enquired the charaéter of Mr. Howe, and

traced him from his nfancy, even up to manhood,
at {chool, at the univerfity, in LLondon, in the coun-
try >~—Should he not have made enquiry of every

man acquainted with Mr. Howe ?—Has he made that

enquiry ofany man ?—It would have been becoming
and honourable for Mr. Dive to have purf{ued that
conduct. It would be prefumingz, perhaps, ip me to
chalk out a line of condu&t for him; but I will tell
you what I would have done : I would have enquired
~ his charatter among his {chool fellows—I would
have traced his conduct through the univerfity—I
would have purfued my enquiry in Suffolk -—I would
have {earched all his haunts in London—1I would
have fifted all his friends and acquaintances, his
neighbours and his fervants; and, if I bad found any
ymputa1on upon his charaéter, [ would have branded
him as a villain—] would have juftified the charge

in a court of juftice ; and, though it fhould not
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turn out to be a complete juftification in law, it
would be fufficient to convince the world that I
had.not wantonly, wickedly, inadvertently, or pre-
cipitately accufed him; and I would then have
grufted to a jury for the damages they would, under
thofe circumftances. have given againft me. But, on
the other hand, if I had found that Mr. FHowe’s cha-
racter was unblemifhed, and his condué& above re-
proach, I would have gone boldly to him, and faid,
Sir, I bave infulted you—I have cruelly injured
you—I have blafted your fair fame—I cannot make
you a compenfation—I confefs [ wastoo hafty—I
have fince examined your charafter—I find it will
not fupport my f{ufpicions—I will make you the
{atisfaction of a gentleman, if you require it; but
my death will be ho atonement :—Malice will in-
finuate you have killed your accufer to conceal your
guilt—I will publicly declare, for Juftice demands
it of me, that I have cruelly injured you—that.it
proceeded not from malice, but miltake—that, on a
{trict engry into your charafter, 1 find my fulpi-
cion ill-founded—and I am infinitely more happy in

acknowledging my miftake, than I thould have been
11 the confirmation of the charge. ' |

This 1s the conduét I fhould have purfued ; and
I (hould have gloried in my humiliation as the moft
honourable at of my life. But, what is the condu&
of Mr. Dive? He has not deigned to follow that
line of conduét, but he has barely contented himfelf
with denying that he {poke the words. When [ fay
this, I do not mean to throw any imputation npon
Mr. Dive; for, I am {ure, in private company, or
even here, in court, (if I could be at liberty to afk
him) he would not deny that he had fpoke thofe
words, but would ftill perfilt in faying, ¢ I {poke
“the words becaule I believed the fa&.” His legal
advifers, however, have put this iffue only upon re-

D
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cord; and now the defence of Mr. Dive 1s not "a
juftification of his conduét, for he does not attempt
to juftify the words, but endeavours to fcreen him-
felf from damages, by afferting that he did not {peak
{fuch words. 2 '

Is this the conduét that ought to be purfued ? Is
it intended that we fhould be bound down by the
rigid forms of law, as you muft be in ations for
words—and, if there 1s only a word changed or
omitted, or if the recolle€tion of the witnefs fhould
not fully come up to the words as ftated in the declara-
tion,is it now to be contended that Mr.Howe is to be
burthened with the enormous guilt of this accufation,
and that Mr. Dive fhould ftand acquitted, if the
witneffes fhould not prove the 1identical words? I
truft Mr. Dive is, and his counfel, I hope, are, far
more candid, and will fay—If you really prove that
I have {poken words which conveyed that meaning

to thofe who heard me, 1 am above taking fhelter
under the words themielves. Let me ftand or fall

upon the truth of the imputation I have thrown
upon you; for I will not rely on your not being
dble to prove the words as {tated in your declaration,
—That is the conduét Mr. Dive ought to hawe pur-
{fued. Though 1t has been {aid that Mr. Howe dares
not meet the truth, yet Mr. Dive is now at liberty,
though he is precluded by the record from a juftifi-
cation : for I will wave that advantage ; and I dare
him to bring any one man living, who fhall infinuate,
or even whifper, any thing againft the character of
Mr. Howe. .

Gentlemen;, if Mr. Dive cannot throw any impu-
tation upon the charatter of Mr. Howe, confider
the nature of the crime imputed to him, and efti-
mate, your damages accordingly. . Mr. Howe 1s
charged with a crime of fo deteftable a nature, that
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the faireft character muft receive {fome ftam from it.
Is there a man whom I now addrefs, clear as your
characters defervedly ftand in the county in which
'you live—is there I {ay a man among you, that could
{upport the fhock of {uch an accufation, when made
by a gentleman known and refpected as Mr. Dive?
Bad men will affet to credit the report, for the pur-
pofe of having the world believe there are worfe men
than themfelves; weak men will believe it, for they
will believe any thing; and even good men might be
ianclined to believe it, fince they will not conceive it
poffible that any man, fhould throw f{uch an impu-
tation upon another without the ftrongeft proof of
ouilt, Is there {uch proot in this caufe? Ought not
Mr. Howe’s damages to be great, when the circum-
ftances are of fo trivial a nature, that, taken f{epa-

rately, they amount to nothing ; connect them to-

gether—they are undeferving of notice? If it 1s
poffible that you ‘fhould be inclined to give {mall

damages, from that moment you devote Mr. Howe
to irremediable deftruftion. I vow to God, I would
{fooner be the molt miferable felon that is now to be

tried in the other court, than be that injured,
‘innocent, young man! In one cafe, death would put
an early period to his mifery and his thame : but Mr.
Howe 1s not yet in the prime of life, and muft look
forward, not with pleafure, to a good old age ; not
with hope, to the honours he is to receive, but with
deteftation, horror, and difmay, to that life which
God may be pleafed to curfe him with. How will
he dare to walk into the houfe of honour, covesed
Wlth Ihame! How will he bear the Opprobrium of
being a difgrace to manhood, and the outcaft of fo-
ciety ! Confcious innocence is a wretched comforter.
In my opinion, the confcioufnefs of innocence ren-
ders a man’s fufferings more infupportable. What
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torture fo dreadful as to be looked upon with horror,
and avoided as a peftilence, for a crime he hasnever
committed ! ' | | |

I conjure you, gentlemen, to give ample damages;:
not for the purpole of enriching Mr Howe, but for:
the purpofe of vindicating his chara8ter; which knew
no ftain till this wild acculation was made by Mr.
Dive. You fhall have the moft honourable teftis
mony of his charaéter, from thofe who have known
him from his infancy—who have refpe&ted him, and
ever will : but, if you find {malli damages, he muit
be cut off from the f{ociety of thofe worthy friends; -
for, however great their refpeét—however certain of
his innocence, no man would dare to hazard his
charaéter by being in his company, after twelve gen-
tleman, upon their oaths, had faid that he deferves
the imputation by the {fmallnels of the damages they
have given. "

-,

- EVIDENCE for the PLAINTIFF.
WiLL1AM SMiTH, EsQ. /wern.

Examined by Mr. ERSKINE.

Q. Were you, fir, at the lait Epfom races?

A. 1 was, fir. -

Q. When was 1t ? 6

A. It was in May. SRR

Q. Do you know Mr. Dive, fir?

A. Perte&ly well, fir.

Q. Did you fee him at the races? ©

A. 1 did, ﬁt.h 223 | i

. Did you hear Mr, Dive fay any thing of the

pla%:tiff, Mr, Howe ? At
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A. Yes, firc¥: 5%

Q. Will you be fo good, fir, as to rcpeat the W‘ords
to my Lord, and {peak what you heard Mr, Dwe {ay
of Mr. Howe?

A Upon my going upon the leads of the ftand, T
foundthe people there in a great-deal of confufion. As
foon as | came in, Mr. Dive faw me, and faid—* Oh,
here 1s Smith : he will tell us who that damn’d odd--
looking fellow 1s.” After defcribing Mr. Howe, [
faid, “ I know him perfectly well ; he is as inoffen-
five a man as lives 1n the world, I believe ; and, if
he has offended you, I believe it muft be by miftake.
He is Mr. Howe, and will be lord Chedworth, if
he {urvives the prefent lord. Upon which Dive -
faid, * Damn him ! if he was Lord Chedworth, or
_.Lord Devil, he fhall not behave ill to me.”” I can-

not tell what his exa& words were, but they implied
a full charge of a {odomitical purpo{'e but I cannot
" recolle& the words.

Myr. Peckham. What were the words, to the beft
of your recolletion?

A. 1 rather think, he faid, ¢‘ He wanted to b-gg-r

me :"* I am inclined to think {o; but, whether they

“were the words or not, the wards he ufed nnphcd
the full fenfe of that,

Myr. Erfkine. To the beft of your rememb-rance
he made ufe of the words you laﬁ mentioned ?

A. 1believe he did. - &

9. You {wear you believe he faid thofe words ?

A. 1 {wear 1 believe he faid them, but I cannot be
pofitive.

Q. But you are poﬁtwe what he faid amounted to

it
A. It implied a full charge.

Q But you rather behcve thofe were hls exne

preffiors ? -
- A I rather think :hcy were,
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Q. Do you remember {peaking to Mr, Howe
upon the fubject of an accommodation, or an ex-
planation of the matter?’

. A. Yes, fir ; Mr. Howe came to my houle ia

Beaufort Buildings, with Mr. White, Mr. Howe’s
uncle, and told me they propofed having a meeting
with Mr. Dive. 1 faid, I rather think Mr. Dive will
fcoff atit: I think you will not get him to an ac-
commoaation. They then told me they propofed
to have two or' three friends to meet Mr. Dive with
Mr. Howe, and afked if I would attend., I faid I
was too inconfiderable myfelf to attend in the affair
but, if they could get two gentlemen of confequence-
to attend, I fhould wifh to be of the party, in hopes
of bringing things to an accommodation or expla-
nation. They then propofed fir Charles Bunbury
and fir Charles Davers. 1 do not know whether
this is evidence or not.

-Mpr. Peckbam. We wifh to hear the whole.

Myr. Smith. Sir Charles Bunbury came to me; I
believe, that very day, and told me that Mr. Howe
- and Mr, White had been with him upon the fame

occafion ; that he had confented to go ; and that fir
Charles Davers was to be the other, I was ftill ap-
prehenfive Mr. Dive would not confent ; and I went
in fearch of Mr. Dive: 1 found his brother in
~ George’s coffee-houfe, and told him what was in-
tended by Mr. Howe, and his uncle, Mr. White.
- He faid, ¢ Smith, my brother will come into no fort
of conceffion, or any thing of that fort; but will {ay,
if he was miftaken, he is very forry Mr. Howe was
{fo unfortunate as to geta licking,” Then I met fir
John Dy.er, equerry to the Prince of Wales: [ told
him our intentions, but he faid he thought it would
be ufelefs. 1 went to fir Charles Bunbury, and told
him our meeting would be needlefs upon fuch an
affair, as I found Mr, Dive would not retraét in the

)
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leaflt, or make any kind of conceffion. Both fir
Charles Bunbury and fir Charles Davers, when 1
told them this, were very much difinclined to the
meeting, in confequence of which it was broken off.
I then called upon Mr. White, and told him we
- declined being of the party. - _
Myr. Erfkine. You faid Mr. Dive faid to you, Whe
is this fellow ¢ Upon which you mentioned to Mr.
Dive, he was a very inoffenfive man. I take it for
granted, upon your {aying that, you had reafon for
{aying {o, that you had fome acquaintance with
Mr. Howe? ,
4. Sir, I have not been intimately acquainted with
him; but I have known him {ome years: for this
lafl year I have been rather intimate with him, and
have introduced him to a very refpectable {ociety of

gentlemen, Dr. Frampton, for inftance, and others,
when I found Mr. Howe in public, where he wa#

but little known. :4

Crofs Examination.

"~ Mpr. Reus. What kind of man is he in charafier 7
Mr. Dive, I mean. P |

A. Oh! I believe the moft peaceable man living.

Q. You fay that you then told Mr. Dive who Mr.
Howe was ? E

A X 854 - S
9, How happened it you knew Mr. Howe had
heen there? | '

‘A. Sir, upon going into the ftand, I met Mr.
Howe upon the ftairs, who feemed particularly pale ;
I thought he was ill : I {aid fomething about the race
t0 him, fome trifling thing about the race; to which
he made me no anfwer, but paffed by me without

faying a word.
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9. When you had learned what had pafled above
ftairs, did not you think it {lrange Mr. Howe fhonld
not make you any anfwer? -

. 1 did obferve it, I believe, to Mr. Dive, when
he lald this charge agalnﬂ: Mr. Howe. Ithink I {aid,
This accounts for hrs paﬂing me in tbat firange
manner. = |

Q. Were any motives for declining the meeting
communicated to Mr. Diver

4. Not as I know. of.

9. Lord Mansfield. There was very fair reafon for
the mecting being declined, given by fir john Dyer,

_ and the brothcr and all of them.

M. Rous. 1 think that it will be '_the beft way for
* the plaintiff to end the whole bufinefs now by a
reference.

Myr.  Peckham. We muft vmdlcate Mr Howe'’s
charaéter, which cannot be done wnhout a verdi&k

with fufficient damages.

Lord Mansfield. 'The only wy of domg itis to hear
Mr. Dive’s ftory,

Mr. Peckham.—which you {hali hear from a cler-
fiyman, whom I fhall exprefily call for that purpofe.

Lord Mansfield. Is there any indiCtment ?.

Myr. Rous. There is not : but it thould be under-
{tood, that, before he had notice of the ation, 1t was
impoflible to confult upon it; when we we had

“notice of the action, we met at Mr. Dunning’s
chambers, and he advifed not to indi&k until the

action was tried, as it would look like refentment. -
Lord Mansfield. 1 would have faid thus: that the
fufpicions are fuch as no man knows but myfelf
therefore I cannot juftify in an ation of words
caunot give evidence of 1t in an action of battery,
and there 1s no way of doing it but by indiélment,
valeat quantum valere totefl.
Mr, Rous, He was advifed to abide the event of
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an altion : that being decided firft, he could not be
{ufpetted of fwearing to avoid the confequences : if
he has been diretted wrong, it was our fault; and,
my ground of defence to the~jury will be, that the
caufe cannot come 1n iffue here,

Eord Mansfield. 'Go on with the examination, -

Mr, CORNELIUS LANDER Jfuworn.
' Examined by M. Boxb.

Q. Youwas at Epfom races, I'believe; upon the

290 of laft Muy® » & : vibliodl ods cpwr @ ‘
- 4. 1 was. ; e 750
- Q. Did ‘you hear ‘Mr. Dive ufeany fcandalous
words there ? 22
g LN, - = *‘ |
Q. Repeat them,: = = :©

A. They were both ftrangers to.nie; One gen-
tleman affaulted the other very much. With that
I faid to the gentleman; *¢ You *have beat him
enough ! What has he done ! 1 then clapped hold
of him by the arm *° Has he picked your pocket ?"
lgggra‘id,, ““ No; but he has trod upon my toe; and,

od damn him, he takes me for an Onflow "

Q. Did he fay any thing after that2. =
A. Not as I heard ; nothing more than that ; that
Y e T e e T i i

~ 9. This was at the time Mr, Howe firft went out
of the room, fir?.

A. Yes, fir ; L nevér faw Mr. Howe afterwards,

9. Did you hear no further converfation? =

4. No, I did not, That is all I know. of the
matter. 1 did not know one perfon upon the ftand.
I believe nobody knew me.
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Crofs Examination.

M7 Mingay. Did you know Mr. Dive ? |
4. No, 1 did not know either party ; neither Mr,
Howe, nor Mr. Dive. S 3

9. Did you afterwards have the perfon of Mr.
‘Howe deicribed to you, fo that you might know he
~was the perfonrt

A, No, I never faw him after, from that day to
this. '

- '®. How many days was this after the races began?
& 4. This was the Thurfday : I was only there one -
. a)?. y =

2 You don’t know whether he was any more at
the races? |
A No, Il do not.

2 Did you fee Mr. Dive at the races next day ?

4. 1did not go,

nid o Reverend Mri GREBM called.agains
-3 e Ty = ’ B & B

‘Mr. Peckham. Be o obliging as to tell his lordfhip
and the jury what words paffed between Mr. Dive
and any other perfons, after Mr. Howe had left ‘the
{tand, and Mr. Smith came up ; for I now will make
Mr. Dive’s own flory evidence.

~ A. After Mr. Dive had done, and left off beating
Mr. Howe. If{aid, ¢ For God's {fake! what is the
matter? What has he done to you?”’ And he def-
cribed what he had done to him in this manner—
- But I muft firft tell your Lordfhip, that the leads
are above a room at a ftand at Epfom; and below,
there is another room, where they make coffee, and
give refre(hments that may be wanted. Clofe ta
that 1s a little corner where pcople make water—-=

:



gl 50
¢ 1 went,” faid Mr. Dive, ¢ down to the rodm
ufider the leads, and I found Mr. Howe at my
elbow, looking ina very odd and particular manner
up in my face: T thought he was'an odd fellow. * I
went from that room, which 1s under the leads, intc
. the corner, to make water; and I found him there

when I thought him aftill odder fellow. However,
I went into the firft room ¢ he defcended too from
the leads.”- ' '

Q. What room had he gone to ? '
- A. The firft room. I went on to the leads, from
from that room, up to the leads again.

Mr. Rous. Did you fay Mr, Howe followed him'¢

A. I have not been afked for that. ’

Mr. Mingay. He underftands he is only to give
cvidence upon one fide. Mr. Rous afked, whether
Mr. Dive faid Mr. Howe followed him down ftairs ?
He fays, “ I don’t give any account of that, becaufe
I am not atked.” _ g

Lord Mansfield. You muft give an account of all

you heard Dive fay.
Mr. Green. T am now giving an account of all
Dive faid. ““ I went up to the leads again: Mr.

Howe was ftill at my elbow; he looked me in
the face, and ftroked my foot.” It was then that I
heard Mr. Dive fay, Yon damn’d fcoundrel ! this is too
much 3 you miflake your man. And then he ftruck
him. ' | =

Lord Mansfield. Then he called him a {coundre],
and ftruck him ?

A. And ftruck him, and faid, You miftake your man.

Mr. Peckbam. Did Mr, Dive {ay any thing of Mr.
Howe afterwards? »

A. He only faid he was a damn’d {coundrel,

Q. Did he fay any thing elfe ?

A. 1 did not hear him, -
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- Q. Do you know Mr. Howe ?

A. I.never {faw him till the day this aﬁray hap-
pened, and to-day in the court.

hQ Efla;'c you made apy enquuy as to Mr: Howe's
gharatter -

. X have,. Sir, and it was a very good one, |
Mr Mmgay 1 don’t mean to objeét td" the evi-
- dence as to character, becaufe half the county of

Suffolk are attending ; but it takes up time unne-
ceflarily. |
Mr. Peckbam. Too much time cannot be en-

grofled when fuch a young man’s charatter is at
ftake : therefore, Mr, Green, 1 (hall again prefurne

to alk you, whether you have made any enquiry
refpe&mg the charan‘.{er of Mr, Howe? whether

you haye been ftrict in that enquiry, and what was
the refult of it ?

A. 1 have made enquiries of people whom 1 knew,
that knew him at Oxford and in Suffolk, who all

ve him, thgp_e%a % charadrers; but fome of them

ld he was an odd fox, an odd kind of creature.

Q. But no men made any imputation of this fort ?
A No.

2. Did Mr, Dive defcribe what paffed in the
room under the leads?

4, Exactly as I have told you ; and when he had

done making water, he turned round, and Mr.
Howe was at his elbow.

Q Did he fay any thing of what farthen paﬂ'ed
when he was making water#

A. No; only the odd manner that he was at his
elbow, In all thefe places.

The Honourable Mrs FOLEY, [waml'

Mr. Erifkine. Was you at the courfe at Epfom ?
A. 1 was, |
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Q. Didyou {ee Mr. Dive there?

A. 1don’t know him. '

Q. Youdon’t know his perfon ?

Aikdornokc: 1T S LA e

- 9. Did you fee one perfon beating another thers
upon the courfe? ' |
AR gl wiiiss

Q. Upon the ftand? o Wik

A. Upon the ftand. I faw one perfon beating
another. -

Q. Did you know who 1t was ?

A. 1 did not till afterwards.

Q. But now do you think you fhould: know, the
perfon that had been beat there? Pprats

A. No, I thould not; but I have been fhewn
the perfon {ince I have been here.

9, That calls to your memory the perfon?

4, 1 fhould not bave known him. I wason the
outfide ; and the crowd got round, and I aveided it.
as much as poflible.

). Did you obferve any thing elfe ;
4. 1did not; I wentaway as foon as poflibly, I
could. --

1 ot

Captain HEAD fworn. ~ 7

Mr, Bond. You belong to the Horfe, Guards

A XES,

Q. You have beca lately at the Univerfity ?

A. 1 was at the Univerfity at the fame time Mr.,
Howe was. - oy ¥

Q. What charaéter had he there ? _

4. I was not fo particularly acquainted with him
as a great number of others that were. there; but
every body thought him a very worthy man, a very
inoffenfive man, but a man who was fingular and
negligent in his drefs, .
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Q. There was no imputation of any guilt what-
{oever upon him of this kind ?

A. Never, I am very fure.—I was intimate with
ten or twelve people who were intimate with him;
and if any thing ‘of that kind had happened they
would have known it.

- Q. You have no reafon to believe he would be
gullty of any {uch thing ?

4. Certainly not.

Reverend Mr, CLARK [worn,

Mr. Peckham. 1 believe you was at Oxford at the
fame time with Mr. Howe ?
A. 1 was, Str.
Q. Did you live on terms of intimacy’ with him?
A. Yes; Sir, T'was very intimate with him.

Q. Atfter the anfwer you have given me, I muft

beg pardon for the queftion 1 am now going to afk ;
What was his character ?
A. 1 believe, as good a character as any man can

have: and I believe him to have as rooted an ab-
horrence of the crime charged to him, as any man
€an.
Q You fay this from a perfe€t knowledge of him ?
. I think fo, Sir.
.Q What f{ort of a man was he at Oxford in Otl‘rer
refpects ?

A. Mr. Howe had fome fingularitics; he was
very ftudious, referved, and reciufe. '

Q Not given to vice of any kind?
. By no means. _ \

Captain 'H ALLUM Jfworne.

Mr. Peckbam, You are a Captain in the Nav;r.
believe, Sir ¢
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9. Do you know Mr. Howe, the Plaintiff in this

attion 2.
. A. Very well.

9. How long have you been acquainted with him ?

A. About eleven or twelve years,

. Where have you been with him 2

A. At Ipfwich moft part of the time,

Q. You live there? .

A. 1 live there; 1t 1s my native place.

0. Has Mr. Howe lived there fince he left the
Univerfity ?

A. He has lived there about fix years: he ufed to
come up at the vacation, to fee his mother. I had
but little acquaintance with him, except for thefe
laft fix years.

Q. What has been his charaéer at Ip{wich?
4. In general, exceeding good.
2. Do you think that charaéer was juftified by
your knowledge of him ¢
4. I certainly know 1t is,
{. And you believe it to be very juft ?
A.- Very juft indeed. |
Q. Did you ever hear any imputation of any cri-
‘minal kind caft upon him? oy
4. No, never at all.

Mr. PRENTICE fworn.

Mr. Peckham. You are a gentleman that lives in
~ Suffolk? '

A. Yes, Sir, T am.

0. Are you acquainted with Mr. Howe »

A. 1 live, Sir, almoft next door to him,

Q. How long have you known him ? |

4. About two years and a half, or three years.
Q. What 1s the character he bears in Suffolk »
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A. He has as good and refpeftable a charaer as
any man in the town and neighbourhoed.

Q. Didyouever hear the moft diftant imputation
thrown upon him of the fort you have now heard #

' A. Nottheleaftin the world, 1 alwaysefteemed

him asan acquamtance, and I'value him as a friend.

Q. Is he a good deal in company; orftudious ?

4. He 1s very ftudious, ti¢ is a véry referved man.
There 1s {carce a day in the week but I {fee him: I
have been very happy in his'acquaintance ; and I
never faw any thing like what 1s imputed to him; I
believe 1t be as foreign to him as can be. '

My. Peckbam, Now tead the letters.

SiNGET.,

Letter written 0y the P[ai;zt_z'ﬁ' to the. Defendant on thé

7th of Fune. ..

LR, . alwoas
““ Being informed that you are the péffon who
“ aflfaulted me at Epfom Races on ‘Thurfday the
¢ g4th of May laft, and that you are the author
““ of a moft cruel report by which you juftified that

“ affault, I take the earlicft opportiinity of addrefl-

‘ ing you, in hopes of obtaining foimé réparationfor
¢ this very injurious treatment, [ remained i1gno-
¢ rant of this charge till laft Sanday evening, when
¢ I was informed of it in the Park at Ipfwich, by
““ 3 Gentleman then juft come from London. This
ignorance will not appear very wonq;rfu! when
““ you recolledl, that at the timé of committing the
¢ outrage, you affigned no fuch reafon for it within
“ my hearing, It was therefore with no lefs {ur-
‘“ prife than horror that [ heard of it. My cen-
““ {cience being perfeétly clear of the imputed crime,
my reafon tells me, that the moft efficacious me-

€¢

&6

|
R
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< thed of refcuing my charatter from infamy would
““ he by a difpaffionate examination of the affair,
¢ which I earneftly defire thould take place before
¢« any fet of gentlemen that you fhall propofé ; and
¢¢ the more fevere and public the teft 1s, the more
““ willingly I fhall abide it. If you fhould refit
¢ this application, I muft then have recourfe to {uch
“¢ other means as thall be left me, as it is impoffible
¢« for me willingly to acquiefce, as I have hitherto
¢ unknowingly, under {o grievous and ill-founded
¢ an afperfion; for I truft that you yourf{elf, upon
< recollettion, will think you have been too halty,
¢« and have drawn conclufions which were by no
¢ means warranted by the circumftances which you

““ hold out as the ground of your opinion. In ex-
““ pectation of full fatisfattion from your juftice and
‘¢ cooler reflexion, I remain,
‘n: SIR’
““ Your obedient Servant,

« JOHN HOWE.”

Na._. 11.
The Defendant’s Anfwer.
« SIR, ST

¢ I have this moment received your letter, and
¢« am obliged to go down to Leatherhead this eve ;
¢ but any day you will fix for an inveftigation into
«¢ this affair, by your appointing two gentlemen, and
« I as many, will be at any place you think proper,
« letting me know before at Leatherhead; and
¢ ] am,
| ‘¢ Your humble Servant,

“« GEORGE LEWIS DIVE,”

F
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Letter written by the Plaintiff 10th of Fume.

« SIR,

“ Being well affured, fince I received your favous
¢ of the 8th inftant, that you are not at all in-
¢ clined to retract your ill-grounded fufpicions,
“ but perfiit in'aflerting the juftice of the charge
‘¢ you have brought againft me; 1 think it abfo-
‘“ lutely neceflary that the matter fhould undergo,
““ 1n.a Court of Judicature, an inveltigation more

‘“ public and folemn than that which I'at firft pro-
““ pofed. Iam, |

{ SIR,
“ Your humble Servant,
“ JOHN HOWE.”

' Mr, ROUS.

May it pleafe your Lordfhip, and you gentlemen
of the Jury, to favour me on the part of the Defen-
dant : and before I enter upon the cafe that has been
proved to you in evidence, 1 feel myfelf under a
neceflity of exculpating my Client for purfuing a
conduét which I advifed, and exculpating myfelf for
the language 1 have held. It is imputed to my
Client, that he has not preferred an indiGtment.

Lord Mansfield. We have the whole of the cafe
now before us; and I am clear that I know the rea-
fon why an indiGtment was not brought.. 1am very
glad the Jury will now have the whole matter before
them—1 never heard evidence more accurately given
“ than by Mr. Green. 2

Mr. Rous. I muft ftill take the blame upon mylelf
~—all the blame, if any is due, for not having pre-
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ferred the indictment.—The advice was firft given

by Mr. Dunning, a man as eminent in the profe(-
fion, of as great knowledge, and of as accurate
judgment, as any man exi%ng in this country.—I
am proud to fay I approved that advice. T did
not think it became Mr. Dive, after a propofal
made to refer the whole to indifferent gentlemen,
after his acceptance of that propofal, when Mr.
Howe declined the mode of inveftigation propofed
by himfelf, and reforted to an action—I did not
think it became Mr. Dive to give his evidence be-
fore a Grand Jury on {o delicate a {ubject, while a
fubject might arife that his teftimony could poffibly
be influenced by his intereft in a caufe depending,
Whether this opinion be juft, or not, Mr. Dive’s
conduct was correétly proper :—he would not allow
him{elf to form a judgment; but in a matter affett-
ing the honour and charaer of another, in which
himf{elf was a party, chofe rather to a& under the

diretion of others, who advifed according to the
beft of their underftandings, than follow perhaps his
own inclination, |

- Betore thefe Affizes there was no poffible means
of preferring an indi¢tment. The tranfa&ion paffed
in May, and upon the 8th of June the letter was
written, containing an offer to refer the whole to .
indifferent gentlemen ; an offer which was inftantly
accepted. Within two days a fecond letter was re-
ceived from Mr. Howe, i which he declared, that
he fhould feek redrefs in a Court of Juftice. When
the caufe was depending, inftead of endeavouring to
Preoccupy you_r mlnds in t_he chara&er of G]‘al‘ld
Jurymen by evidence which 1n your prefent capacity
you could not receive, he advifed with thofe, who
from their habits of life, and from experience in this
kind of bufinefs, he thought beft able to dire&t his
judgment. Whether they have erred or not, I care
not, becaufe I truft your juftice will not impute as
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‘a crime to Mr. Dive what in truth was our a&. As
far as concerns mylfelf, I feel noapprehenfion, what-
ever authority may deliver a contrary opinion. Ido

“not {ufpeé&t my reputation will fuffer by concurring

in opinion with Mr, Dunning. Under the fhelter
of his name I fhall repofe in perfect {ecurity.  But,

~ whatever judgment you may form of me, {urely Mr,

Dive would have acted a very. indecent, unbecom~
ing part, if he had {et up his own opinion, and
acted upon his own judgment, againft fuch advice,

- You will therefore difmiis this imputation out ot the
cale. .
~ Another part of the cafe I truft you will likewife
difmifs. We have heard Witnefles refpeéting the

charater of Mr. Howe. Whatever that charaéter
might have been, men who have been fince proved
guilty have born the like. I do not however wifh
you wholly to reje&t the tefumony you have heard,
in the opinion you may, individually form of Mr.
Howe’s charafter: but your juftice will induce

you always to recollet, Mr. Dive was a perfect
{tranger to Mr. Howe ; that, as he knew nothing

of Mr. Howe’s charatter, he could not therefore aét
upon that charalter. What 1s imputed to him, was
done in the inftant, under the impreffions of a mo-
ment. You will therefore try Mr. Dive; who is a
Defendant, not by the character Mr. Howe bears in
the opinion of his friends, but upon the circum-
ftances of the cafe, and the conduct Mr. Dive has
himfelf obferved. You will likewife carry in your
- minds, that though Mr. Howe might poffibly have
juft reafon, from the opinion and advice of. others,
to decline the reference firit propofed by him{elf (in
‘which, in my own judgment, he is greatly miftaken)
yet Mr, Live dcceded to it as the only part becom-=
ing a man of honcur. He could not goagainft the
{entiments of his own mind, he could not debale his
own charaéter ; he could not vilify himfelf : he could

i
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not make an acknowledgment which would haye
been condemned by the feelings of his own breaft :
but he was willing to do that which every man of
honour ought to do; if it were a miftake, to leave
it to the judgment of indifferent perfons, to let them
decide. Their opinion would be a' proteltion to
Mr. Howe’s character ; but Mr. Dive recanting his
“opinion without conviction, could have been none;
1t could only have degraded himfelf from the rank
of a man of honour.

I am reproached likewife for the language I have
held, as if Mr. Howe was {elf-degraded and {elf-
debafed. I own, In a queftion that is not a quel-
tion of property, 1n which it 1s impoffible to mea-
{ure the damages a man has {uftained, but where
the whole depends upon feeling and fentiment, it 1s
fair and juft to obferve that the feelings of the man

who applies in that aétion fOI: redrefs, have not been
fuch as to call loudly for your attention. The ob-

fervation was that of an Advocate—you will judge
of i1ts weight. But it 1s {uppofed by my learned

friend, that by this obfervation I meant to encou-
rage duelling, in a Court of Juftice.—The pro-
tefled -Duellift 1s an odious charaéter ;- and I agree

with my learned friend, that a manly refiftance to
the opinion of the world, may upon {fome occafions
juftly place a man upon higher ground, in the efti-
mation of others, than following the ditates of falfe
honour, and calling apother to an account, This
was not the effet of my argument. The caufe did
pot require an apology for duelling. If it did, I
fhould- not want a very high authority for my fup-
port.— Fecerunt aliy & multi &5 boni, was the language
of a very able and upright magitrate, paffing fen-
tence upon a criminal convicted of a challenge. Had
. Mr. Howe yielded to the indignant feelings of 3

man of honour who cannot bear reproach, who would
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prefer death and even a violation of the laws to the
flighteft difhonour ; the fentiment is fo congenial to
every generous breaft, he could {carcely have been
condemned. This, however, was not my reafoning,
1 did not propofe Mr. Howe fhould have recourfe to
~ the fword for the vindication of his character: but
faid, there 1s inherent in every generous {pirit an
indignant fecling, at the imputation of difgrace; that
difdains all bounds. that fhews in an Inftant he 1s
incapable of {ubmitting to difhonour, and prefers
death to ignominy ; and that this 1s the charalter
which alone deferves attention, when the caufe réi-
peéts the feelings of a man of honour, and when
you are called upon as a Court of Honour to decide.
This queftion 1s not a queftion of property. Mr.
Howe’s fortune, his expectation, his rank, his fitu~
ation in life are fuch, that if he wifhed for pecu-
niary damages. he would degrade himfelf, he would
deferve the cpithet I beltowed of felf-degraded, and
felf-debafed. He can only feek for reparation of
“his honour, for vindication ©of his fame, from the
opinion of twelve gentlemen of the county. Bat
how does he feek this redrefs? My learned friend
fays, that he puts upon record the charge, he dares
Mr. Dive to a jultification, he calls upon him to
prove the truth of what he has declared. But, gen-
tlemen, can you be {o deceived ? Can you be cheat-
ed of your underftandings? Will you fuffer your
jadgments to be {o infulted, as to confider this as a
mode of vindication, when he precludes the only
poflible evidence refpetting the fa&t? Mr. Dive is
the only perfon, who from the nature of the tranfac-
tion could relate the circumftances. Mr. Dive 1s
~made a party upon the record: he would therefore
have been very ill-advifed, if, upon a loofe opinion
abroad, he had ventured to have brought that as a
queltion to trial, though Mr, Howe had at Ipfwich,

A,
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‘:f{lnd'er th_e ﬁf& impreﬂion) dr()ppﬁd 5841 CxprEﬁ;(}ﬁ
which would bhave ftrengthened fulpicion. Capt.

Stifted is not called by them, becaufe I know what
. he muft fay ; that Mr. Howe had dropped an expref-
fion which confirmed the fufpicion, and proved that
when he pretended to have no knowledge of the im-
putation, firft communicated (as we are now told) by
captain Stifted, he muft have had a previous know-
ledge from the queftion he atked. But Mr. Dive
could not bring forward this evidence; he could
not attempt a juftification, becauic he had no wit-
nefs, becaule the nature of the tranfation prevented
all poffibility of his having any other teftimony than
hisown. You will not therefore venture to decide,
where the only poffible evidence 1s withheld, by the
conduct of that perfon, who in the charalter of
Plaintiff demands your verdict; who requires you
ta hold forth to the county your opinion of the tran-
{ation, yet will not allow your judgment to be in-
formed; for I truft you have a f{tronger {enfe of
honour, than to reft your verditt upon the loofe
recolle€tion of a witnefs relating what Mr. Dive is
fuppofed to have {aid. The true queftion which
you ar¢ to tryis, whether Mr. Dive has ated a be-
coming part : and I truft there is no man who thinks,
that when thefe attempts are frequent, when they
have been made 1n our theatres, and in public places,
in the prefence of numbers, of all ranks and deno.
minations, that any man, much lefs a gentleman, is
to ftand patient, and bear that which will inyolve
him in the {ame imputation., Should he wait uatil
the eyes of others caught the tranfaction, he would
e deemed equally criminal: the f{peétators would
feel the fame indignation againft him ; they would
a6t towards him as they acted towards the other; he
would become the outcalt of fociety, if he did not

inftantly refent it, ~ You will therefore take along
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~with you what is admitted, and what 1s proved, It
'1s admitted by my learned friend, that Mr. Dive
aﬁed not from malice,—not from refentment—not
from wanton or 1dle levity.—His was not the con-
duét of a man who might be filent, or might fpeak, -
who chofe his part and took upon himfelf lightly to
traduce the charafter of another. Mr. Dive wasan
involuntary party, compelled to at in the inftant,
Under the impreffion of the moment he acted, and
with a view to that impreflion your judgment muft
be formed. _ '
Now, gentlemen, Mr. Green relates the circum-
ftances as well as he recolle@s them from the decla-
ration of Mr. Dive: but you will obferve, that
throughout, the expreffions of Mr. Dive cover the
particular circumitances, as became a man of feeling
for his nature. 1t is impoffible for a man, who has
the feeling of a man, when it was not neceffary,
‘where he was not called upon by his duty to the

community, where he did not appear as a witnefs—
it was impoffible for any man to relate minutely the

circumftances; and therefore Mr. Dive, as his con-
verfation 1s related by Mr. Green, ufes this language:
¢ I went into the room, I found Mr. Howe at my
¢ elbow ; I went to make water, 1 found Mr. Howe
© at my elbow.” He does not relate minutely what
- there paffed. And it would be unbecoming me to
do it, becaufe the party who alone could prove it,
being Mr. Dive, ‘it is impofiible for me to produce
the evidence; but Mr. Dive covers, under the gene-
val languaze of a wery odd behaviour, what was a
grofs violation of decency and decorum. At that
time Mr. Dive viewed Mr. Howe, as his drefs be-
fpoke him, a man not of rank, not of eftimation, not
of fortune, not of education. It was poffible that,
 however grofs, however beaftly, however vulgar, his

conduct might be, Mr. Dive, judging of Mr. Hawe
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from his then appearance, thought it poffible. that it
might only proceed from an ignorance or contempt
of decorum and the decencies of life :—but when
M., Howe 1s reprefented as a man of charaer, as
a man of letters, as a man of liberal mind, as one
raifed above the vulgar by the purfuits of his life, as
a man of family, keeping the beft company, early
habituated to and falling mechanically into an ob-
fervance of the decencies of behaviour ;—what Mr.
Dive obferved and fpoke of asa wvulgar breach of
decorum, becomes too monftrousto admit of expla-
nation. He followed Mr. Dive intothe room above;
he was then at his elbow: a fingular accident, that
the fame man in a croud thould be firlt at his elbow
in the firlt room, then behaving indecently below,
then following him up into the room above, {till at
his elbow. When Mr. Dive, defirous of avoiding
him, defirous of avoiding the difagreeable neceflity
to which he was at laft reduced, moved into the
room above, went to the leads, Mr. Howe 1s again
at his elbow. Perfectly unacquainted with each
other, no converfation between them, nothing that
could draw them together, no common acquaint=
ance upon the fpot : for it appears in evidence, Mr:
Dive did not know him, there was not a perfon who
- knew him in the room, and i1t was the accidental
coming of Mr. Smith afterwards that informed them
who he was. It is beyond all calculation this thould
happen by accident. It exceeds all the power of
" arithmetic to calculate the chances, that Mr. Howe
fhould be {o often, in fuch various places, at the
elbow of Mr. Dive by accident. Mr. Green drop-
'ped one fatt. -—=Mr. Dive, ftill defirous of awvoiding
the difagrecable neceffity to which at laft he was
driven, removed to another part of the leads: he
then found Mr. Howe again at his elbow. What

was forbearance, what was moderation, what was a
] G :
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defire to avoid involving his own name 1n 2 tranfac-
tion that fixes difgrace upon all who are named (and
Mr. Dive is a fevere {ufferer in mind, and I bad
almoft faid in charaller, but you know him too well
to permit his charalter to fuffer) feemed no longer
poffible. Yet Mr. Dive {till avoided Mr. Howe —
What then pafled? As it fhould feem, for I fpeak
only of {eeming : I don’t mean you fhould condemn
Mr. Howe, but acquit Mr. Dive.—What would
any body have thought ? and how could Mr. Dive
alt ? Mr. Dive then finds not a tread upon the toe,
as my learned friend defcribed it, not that which
might accidentally happen in a room from joftling of
the company, (though ftill extraordinary, five {uc-
ceffive times, Mr. Howe fhould be fo near) yet at
this time he finds him ftroking- his foot, not tread-
ing, but ftroking, and repeatedly ftroking his foot—
Why, Gentlemen, ] profefs I feel myfelf incapable
to argue upon the {ubjeét ; but in {peaking of what
we know not, I fuppofe fome reafoning from ana-
logy may be admitted from what we:do know. Sup-
pofe the cafe of a woman who is followed from {pot
to {pot, while 10 company, often looked in the face
by the {ame perfon ; is it poffible that hands or feet
can be ufed, without her knowing what is meant ?—
The human countenance 1s moreover {o expreflive of
the paflions, that, though one cannot defcribe it by
language, it 1s impoffible to miftake. In the inftant
under that impreffion, with that piture before him,
Mr. Dive refents the infult—If it were poffible he
fhould miftake, it was furely a pardonable error; an
errof Which the {ubfequent condu&t of Mr. Howe,
muft rivet in his mind.—Mr. Dive, as became him,
refented 1t 1n the inflant.—Good God! I am reafon-
ang upon this fubje&t ! Nature has not left to reafon
the vindication of her rights. She has implanted an
Jnflinctive horror of the crime, which aés inde-
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péndently of thought-—which reafon was not in.
tended to controul,—Under this mftin&ive feeling
M. Dive alted, and you muft adopt the impreffion
to do juftice to his conduct. e
- Mr. Dive, then feeling the infult, makes the im-
putation from the expreffion that he ufes : “ Do you
take me for an Onflow!” Was that an expreffion
that Mr. Howe could mifunderftand, when the
‘tranfallion alluded to was fo notorious ? |

Lord Mansfield. It is not faid in evidence that Mr.
Howe was prefent ; it was after be was gone. It
was no part of the converfation between them.

Mr. Rous, Gentlemen, Mr. Howe’s mind was not
in a {tate to feel refentment 1n the inftant. Inftead
of faying, Mr. Dive, are you mad? are you in a
phrenzy? inftead of applying for an explanation—
What 1s his eonduét? He fled—fled in an inftant;
at the fame time that expreflions were ufed to him,
that, if not incapable of being mifunderftood, were
certainly very capable of being underftood: Yoy
damn’d [coundrel I—this is too much 3 you miffake your
man. Mr. Howe meets Mr. Smith upon the ftairs—
Smith addrefles him as an acquaintance. Was not
be at that time recovered ! Could not he go back for
an explanation, under the protection of his friend,
Mr. Smith ? What had he to fear ? If Mr, Dive was
¢ madman, and ftruck him without provocation, there
was no difgrace in being ftruck by a mad-man. If
Mr. Dive was a gentleman, as he had reafon to he-
lieve from his appearance, and the company he kept,
the error was eafily correted. 'This done, Mr.
Dive would have been the firlt man to have acknow-
ledged the error, and to have redrefled the injury ag
~ faras in his power ; but Mr. Howe does not go back,
though meeting Mr. Smith he muft have known his
name could no longer be concealed; which is the

alleged reafon of his flight, Mr, Smith, under the
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impreffion of the moment, fays, “ Then that ac-
counts for his looking pale and making no aniwer,
and bis ftrange manner of paffing me.” The im-
preflion upon Mr. Smith’s mind, and the impreflion
upon the bye-ftanders, from Mr. Howe’s condult
was, it had the appearance of guilt. Mr. Dive, then,
under this impreffion, confirmed by the concurring

{entiments of thofe to whom it was related upon the
~1pot, exprefled his opinion of Mr. Howe’s conduét =
- and that is the offence which you are to try.—Now
do you mean by your verdit to tell mankind, that
under the circumf{tances ftated at this time, when the

crime goes abroad and ftalks in open day-lights
when the fufpicion is {o rife, that my learned friend,

whofe honour, whofe chara&er, whole high {pirit, are
as univerfally known as his perfon, has fears of ful-
picion, and would fooner have his pocket picked
than put his hands down, left accidentally he fhould
touch the breeches of another: will not you allow
Mr. Dive alarmed and agitated by the {ame appre=
henfion to vindicate his own charaéler, to Sree him-
- felf from reproach, to exprels the refentment natural
to an honeft mind, to exprefs his abhorrence of the
crime, when a moment’s further patience might have
involved -him in the fame imputation with Mr.
Howe? Whether Mr. Howe be guilty, or innocent,
God only knows. 1 know that I do not form my
opinion from the judgment of Mr. Dive. I am not
in the habit of taking opinions from the judgments
. of others; but I think, that if Mr. Howe had been
guilty, the conduét he would have obferved, is the
conduct we have feen,

Mr. Howe retires to the céuntry. When he is
informed of the report which prevailed, his language
18 this : *“ Being informed that you are the perfon
““ who affaulted me at Epfom, on Thurfday the 24th
¢¢ of/May laft, and that you are the author of a moft
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¢ cruel report, by which you juftify that affanle; ¥
“« take the earlieft opportunity of addrefling you, in
“« hopes of obtaining fome fatisfation for this inju-
¢« rjous treatment.”’—What is thefatisfation he re-
quires ' Feeling that, if Mre'Dive had erred, 1t was
an error incident to the weaknefs of humanity, not
to be punifhed as a crime, or followed vindiftively
in a Court of ' Juftice—Mr. Howe, feeling this, {ug-
gefts his own remedy : “ My confcience being per-
““ fetly clear from the imputed crime, my reafon
“ tells me the moft efficacious method of refcuing
““ my character from the injury, will be a difpafh-
¢ onate enquiry into the affair,”———Here, then, 18
the [atisfaction which he himfelf demands as the
moft efficacious to vindicate his charaéter, It is not
a judgment haftily taken up, but formed upon the
deliberate advice of his friends. The letter 1s dated '
in June, near a month after the tranfa@ion, a cona
fiderable time after he heard of the imputation ae
Ipfwich; for this letter 1s written on his return to
London. Deliberately, and with the advice of
friends, he feleéls this mode, as the moft eflicacions
to vindicate his charaéter. e |

I will tell you why this judgment was right, If
the caufe be tried here, the firfl difficulty that occurs
is, that thofe who alone can relate the circumftances
to which your judgment 1s to be applied, which are
to be explained by evidence, and done away by chz.-
ralter, are parties, and as parties cannot be heard,
—It was more propef therefore that the inveftigation
fhould be by indifferent gentlemen, chofen by theme
felves, not bound by the technical rules of legal
evidence. Thole Gentlemen could have taken the
whole of the circumftances: théy could not have
been furprifed, as we fometimes are at Nifi Prius, by
unexpetted evidence : they could have adjourned
from time to time : they could have minutely invel-

\



( 54 )

tigated the fubjeft : they could examine the charac-
ter and condu&@ of the party through life. A judg-
ment thus deliberately formed would have been a
thicld to prote& Mr. Howe from the difgrace that
he has incurred ; but the difgrace which he has 1n-
curred cannot be dene away by that which he has
fince demanded, an acknowledgment from Mr. Dive.
What would any of you, or any man of honour,
- think of Mr. Dive, if under the ftrong impreffion he
had at the time, confirmed by the circumftances
which afterwards happened, he could have been bafe
or abje&l enough, 1n the fituation in which he ftandss
to have abdicated his own honour, and difgraced
himfelf by acknowledging that he bad declared a
falfehood ? Unlefs he admitted himfelf to have fpoken
a faehood, an acknowledgment of error could have
no effeft.  If he had infifted his judgment formed
at the time was ftrong, it would be no relief to the
charatter of Mr. Howe. Had he faid, that {fubfe-
quent information had corretted that judgment, fuch
2 declaration would have béen mmputed to other
motives, and difgraced the Defendant, but have
given no proteftion to the character of the Plaintiff,
Mr. Dive thought the opinion of perfons formed in
the manner 1 have defcribed, would have been a
yindication of him for making any acknowledgment
which their judgment might enjoin. He behaved
throughout as became a gentleman, who had ated
wunder the impreflion of a moment with gerfelt fince=
rity, who faw no reafon to difavow his opinion, be=
caufe he had no fubfequent knowledge, no infor-
mation, no means to corrett his judgment : yet he
dccmCd, thﬂt, 4 4 Iman Of hon-Our, it became him to
fubmit to the tribunal that Mr. Howe had ereéted s
to their {entence, whatever it might be, he was wil=
ling to fubmut,
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Mye. Howe propofed any perfons Mr. Dive would
name : Mr, Dive refers the nomination of half the
judges to Mr. Howe. Herelikewife Mr. Dive atted
confiftently with the feelings of a man of henour;
and 1 vow, if I thought, 1a a cale like this, he was
capable of departing from that charaéer, I would-
renounce his caufe.  Under the {anétion of fuch an
opinion, Mr. Dive could, confiltently with the feel-
ings of a man of honour, make every {atisfa@ion and
acknowledgment that the judgment of thole indiffer-
ent perfons di&ated. As he had committed his
‘caule to their determination, he had {ubmitted to
.make them his Caurt of Honour : under their autho-
rity, and by their direCtion, he would have been
perfeétly jufiified, in the opinion of the world, to
have made Mr. Howe every.apology, had they pro-
nounced him miftaken, and deemed an apology
proper. Why did Mr. Howe decline it? -Caufes
have been {uggeited, which, being unknowne to-Mr,
Dive, apply not to his conduét.

But 1 offer it at this inftant, as the moit efficacious,
as the only poflible mode of vindicating the charac-
ter of Mr. Howe—and I will.give up my client, if
like Mr. Howe he departs from that which his fenfe
of honour and judgment once approved; if he re-
fufes to adopt that tribunal, and {ubmit his caufe to
the decifion of thofe who have been propofed. Some
men of high rank and character, and fevere honour,
who have been named by Mr. Howe, fhall be the
judges on the occafion. Mr, Dive will follow:their
direCtions : he will abdicate his'own judgment,

, Gcntlegnen, you are not to conﬁder ,whe.ther*Mr.
Howe had any reafon for withdrawing this reference,
but whether Mr, Dive has acted 1mproperly.” The
reafon given is, that there was fome converfation
with the brother, what led them to believe Mr. Dive
perfiited in his opinion.  Mr. Dive affures me, and I
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have no reafon to doubt the aflurance of fuch a man
as you know Mr. Dive to be, that he had no commu-
nication with his brother: he could not have had
any communication at the time alluded to, becaufe
that was the time at which they had agreed to fubmit
the whole reference : and, while that was depending
- 1t was impofiible Mr. Dive could communicate any
fentiments that had the appearance of prejudging the
cafe. The truth is, Mr. Dive never has mentioned
his opinton to his brother, while the reference was
thought of. _ =z | |
- Gentlemen, you are called upon by my learned
friend to vindicate the charalter of Mr. Howe. It
15 a fingular mode of vindication, when men are to
judge in the dark, when they are not to inveftigate
- the fubjeét by the examination of the only parties
who can give them information ; and yet this is the
vindication which Mr. Howe requires and expeéts

at your hands. Your verdict decides nothing ;
your verdit cannot vindicate Mr. Howe in the opt-
nion of mankind., But you have in your hands the
honour of Mr. Dive; and I truft that it is a facred
depofit, whichgentlemen of your charater, rank, and
figure in the county, will not violate. You may
condemn Mr. Dive, may pronounce upon his con=
dutt without evidence, and preclude, as far as your
authority can operate, the future inveftigation of
this {fubject in a Court of Juftice ; but you cannot
vindicate the charaGer of Mr, Howe. You can
eftablith nothing in his favour, becaufe you muft
decide without knowledge.—Gentlemen, I truft your
~werdit will be fuch as will not condemn ‘a man for
prote€ting himfelf from reproach, will not punifh a
man for yielding to thofe inftinctive feelings which
the God of nature has given to ‘vindicate the rights
of nature—feelings—which he who condemns, li-
bels his Creator, and degrades his {pecies. oy

/
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EARIL of MANSFIELD.

‘Gentlemen of the Jury, You attend on a queftion
that muft be very difagreeable both to you and to
me ; and it has become more entangled by the great
latitude that has been taken on both fides at the bar s
for a great many things were openecd, a great many
things were ftated, and a great many things have
been gone into, that you muft forget as faft as you
can, for you mult try the caufe upon the evidence.

Gentlemen, there are two caufes before you, and
I am very glad they are both before youat the {fame
time. I think it was judicious in the Counfel to
agree that the verdi€ts in each of them (hould be at
the fathe time determined : they are abfolutely of
courfe. The firit is for the affault and battery.
There is no Juftification pleaded ; and yet, if the
fa&t was true, that the Plaintiff made an affault with

an intent to commit Sodomy, it micht have been
pleaded, and would have been a juftification for his

repelling that aflault: but there is no juftification
pleaded, Well; but, fuppofing it could have been
pleaded, yet it might have been given in mitigation
of damages ; but there 1s no evidence offered of any
fuch affault, even in mitigation of damages, there-
fore, as 1t ftands before you upon evidence here is
a grofs aflault without any provocation, without
any defence, without a word of evidence in mitiga-
tion of damages. But a vaft deal was thrown out, and
the world has heard a great deal of what paffed at
Epfom. I did therefore, in tendernefs to both par-
ties, and to get at the real truth if poffible, wifh to

kave both caufes tried before the firft verdict was

H
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gwven. 1 could have given that fhort diretion upon
the action for the affault; but there was an appli-
cation to have the other caule tried, to {hew the co-
lour of the matter, and to have your opinion asto
who was 1n the wrong, for the purpofe of increafing
damages upon the one fide, and diminifhing them
upon the other. There was no evidence for dimi«
nifhing ; none at all ; and, as 1 faid before, no jufti-
fication, no extenuation of damages—no f{tep taken
towards a profecution—nothing done; and I had 2
great mind the other action fhould come on, thg._t
you might f{ee the whole of it. The other attion 1s
an altion for words ; and the words that are proved
by the witnefs are very {trong ‘words indeed ; for
they are thefe ; ¢ He wanted to b-gg-r me.” Now,
if that is true, he might have juftified. That is not
juftified = bue fill an addrefs is made to you, defiring
you to confider, as if he really had attempted to com-
mit Sodomy with him ; and then his faying the truth,
or ftriking him for it, would not have intitled the
Plaintiff to any damages. We had no evidence of
what it was that induced him to think he wanted to
commit Sodomy with him—no evidence at all of itz
and under that impreffion, 1 own I thought you was
under vait difficulty how to get aproper line of con-
dué; and | wilbed there could have been a way of
putting it, fo that the evidence of the Defendant
might be received: but in the progrefs of the lait
caufe, the whole cafe came before you : and 1 think
it comes wvery clearly before you, and the whole
truth is before you, and you will do that which
in. your difcretion is right and juft. When I
fay the whole truth, you will judge from the
evidence of the Reverend Mr. Green, who faw the
blows given, who heard what was {aid when the
blows were given ; and when the blows were given,
there was no caufe affigned of any attempt to com-
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mit Sodomy, or any particular aét, by name leadisig
to 1it, but “ You fcoundrel ! you Ralcal! you ought
to be turned out.” It might have been thought to
proceed from that ; but the witnefs Mr. Green, with
great accuracy, when the Counfel interrupted him;
faid, I am telling ‘all that Mr. Dive faid to me.
The account that Dive gives of it to Green, is this’;
¢ ] went down to the room uader the leads ; I found
Mr. Howe at my elbow, looking me in the face in
a very odd manner: I went from that room under
the leads to make water ; I found Mr, Howe at my
¢lbow : Ireturned into the firft room I had gone into
from the leads; and I went up to the leads, and Mr.
Howe was at my elbow : he looked me in the face,
and ftroked my foot, and then I called-him fcoun-
drel, and ftruck him.” Now here 1s the whole ac-
count of what Dive fays in his own juftification : be
tells -his own ftory; he tells all the particalars;
and the Counfel for Mr. Howe has made that evi-
dence, for otherwife it would be no evidencé at all -
~but they have permitted that evidence to be given.
What does he fay were the grounds for his {peaking
of hum in this manner, and for his firiking him 2=
Why; thel¢ are all the grounds. Now, as thelc
grounds ftand, the Couniel, in anfwer to it, have
{fupplied the converfation; they have told you a
great many other things were {aid and done, and in-
troduced fi€tion into the caufe: for every thing is
fiction that is not proved : but this is the {tate of the
evidence. - Upon this ftate of the evidence, as it
ftands, there 1s no colour to lupport an: inditment
for an affault with intent to commit Sodomy. What
ground is there to fupport {fuch an indi¢tment? The
looking oddly in his face.-—All the witneffes {ay he
is a very odd-looking man: {ome fay he was a very

edd fellow; others fay he 1s an odd fox; others {ay
- he 1s aukward, ungainly ; and other e¢xpreffions of
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that kind. But looking oddly in Mr. Dive’s face,
and treading on his foot, without fomething or othet
befides to induce him tothink fo, is not a fufheient
ground for fuch an imputation: the Defendant took
it wrong ; he miftook appearances. This is a cruel

1njury done to the Plaintiff : and what ought to have
- been done 1mmediately fhould have been this;=—to
'have examined into all the particular circumftances,
and afterwards to have adapted them to the nature
and charafter: of the man, and to have made a re-
paration. ' That 1s the idea in the letter fromthe
Plaintiff: but that goes for nothing ; becaufe, though
the idea was right, yet there was a {ufficient ground
for droppingit, without affecting the Defendant -
but the Plaintiff was no way to blame, becaufe 'he
was told by the Defendant’s relations and brothet,
that he would not retratt ; and you have heard now
his Counfel fay, he could :not poflibiy retra&.
What ground:then was there to go before two gens
- tlemen on a fide, (as it appears upon the evidence;
was the offer made) for their opinion, when it was
contrary to his own feelings? He fays he cannét
retraCt, becaufe 1t was his judgment at the time,
That juftifies the ground upon which the Plaintiff
proceeded in his laft letter; for it was to no purs
pofe to go to- any reference to any particular gen-
tlemen: it would fignify nothing what any other
perfon fhould think of 1t.  But you have now;
which I am exceedingly glad of, you have the whole
of the grounds, as given by Mr. Dive himfelf]
why he faid he attempted to commit Sodomy, and
why he firuck him in thit manner: and with thofeé
‘grounds, of courfe, you muft find a verdi& for the
Plaintiff in both ations; and the damages ‘are in
‘every cale, but.moft emphatically fo in thefe caufes
where they are both put together, to-be determined
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by your found difcretion : you therefore will give
what damages you think proper ; but you muft give
damages 1n each.

The Fury brought in a verdict for the Plaintiff in the
firft Caufe ; Damages 50l. and Csfts of Suit.

In the [econd Caufe, 500l and Cofls of Suit.

Mr. Howe addrefled his Lordthip in the followe
ing words : ¢ I did not, my Lord, commence thele
~ actions for the fake of pecuniary fatisfaction. No
money can make me amends for the feelings I have
undergone. Thele verdits will, I hope, convince
even the malevolent of my innocence. The damages
therefore T wifth to give to any public Charity which
your Lordfhip will pleafe to direét.”

Earl of Mansfields You do very right: but the
appl_ication fhall be for the Jury’s confideration — "

Gentlemen of the Jury, you have heard what Mr.
Howe has faid, That no pecuniary fatisfaction was
an objeét, nor could be a compenfation to him:
therefore, whatever might be the damages, he
wifhed they might go to fuch charity as the Court
fhould diret. You are the propereft branch to
direct to what charity it fhould go.

The Jury then defired that the damages might be
divided between the Difpenfatory for the County of
Surry, and the Marine Society ; which Mr. Howe
promifed fthould be done, ‘

-
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