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TRIAL OF COBURN AND DALTON.

FOR MANSLAUGHTER.

MUNICIPAL COURT, BOSTON — CHIEF JUSTICE NELSON AND ASSOCIATE
i JUSTICE NASH, PRESIDING. |

Counsel for Government— District Attorney CooLEY.
Counsel for Defendants — S. D. PARKER, R. H. DaxA, Jr., and NATHAN MORSE.

THURSDAY, Jan. 24.—This morning, at 10
o’clock, Edward O. Coburn and Benjamin F.
Dalton—indicted for the manslaughter of
William Sumner, by beating him in house
No. 84 Shawmut avenue, on the 17th of No-
vember last, of which wounds it is alleged
that the said Sumner died on the 1lth of
December following—were arraigned for
trial.

Before empannelling the jury, Mr. Parker
stated that there were many unfounded ru-
mors in circulation in regard to the conduct
of the defendants, and as some prejudices
might exist among the minds of the jurors
injurious to the interests of the defe_ndants,
he asked the Court to propound certain ques-
tions to each juror, in order that the defend-
ants might have an opportunity to show, if
they could by legal evidence, that each or
any juror was biassed and had expressed an
opinion Iin the case. |

The Court acceded to the request of Mr.
Parker, and the following question was put
to each juror before being sworn :

Have you expressed, or have you formed
any opinion upon the subject matter now to
be tried, or are you sensible of any bias there-
in, or are you related to either of the par-
ties ? g
The following gentlemen were then em-
pannelled—Ezra t'orrestall, foreman; Wm.
Bacon, Reuben Balcom, Benj. Luckis, Chas.
W. Bowker, Wm. Buss, Samuel F. Carll,
Ralph 8. Cate, David Clapp, John R. Cope-
land, Sylvender Forrestall, Manly Howe.
The above gentlemen compose the second
traverse jury of the Court, regularly drawn
for the teem.- & -

The indietment was then read and the de-
fendants plead Not GuiLTy. |
- The District Attorney then opened with a
very able expositien of the case as expected
to be proved by the government. He said
that allusion had been made to thegpublic
feeling which existed against the prisoners,
and he thought that in such a case of sup-
posed crime it was material that the people
should express their opinions freely and em-
phatically. But he was glad to know that
within the minds of the jurors there was no
bias to 1mpair the calm deliberations of rea-
son and judgment. fe who comes into
Court arraigned as a criminal, is to be re-
garded as innocent. 'I'ne presumption of

the law is, that all parties are innocent until

found guilty. 'I'he goverminent has no in-
terest il any case except the fair administra-
tion of the law; and the jury have only to
see that the charge against these, or any de-
fendants, is established. Thisis the secur-
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ity which society has from a repetition of
offences like the one we have now to try. 1t
1Is my earnest desire that these defendants
should have the benefit of any presumption
of Innocence up to the moment when their
guilt shall be established ; and if found guil-
ty, then 1 look for a verdict without any re-
servation or partiality.

In regard to the different degrees of homi-
cide Mr. Cooly instructed the jury that the
crime of homicide 1s lawful and justifiable
when committed in self-detence. 1n all oth-
er cases homicide is unjustifiable, and it has

the degrees of murder and mans.aughter.
The distinetion between murder and man-
slaughter is the absence of any malice in the
latter. A man who kills another in a duel,
although the killing was intentional, is guil-
ty of manslaughter only, because the law al-
lows for the infirmity of men’s tempers, and
mitigates the crime, unless previous malice
1s proved. Several other illustrations of the
crime of manslaughter were given to the ju-
ry, to show them the various distinctions
which the law" makes in cases of homicide.
In cases where the Courtis satisfied that
death was not intended, the punishment is
in the discretion of the Court, and may be
but an hour’s imprisonmnent and a fine of one
dollar. Theextentofthe punishment for man-
slaughter is twenty years imprisonment. If
a man discovers another in the act- of adul-
tery with his wife, and he kills the adulterer
on the spot, the law ealls' the crime man-
slanghter. But if in the same case when the
man witnesses the act of shame, and subse- -
quently he prepares himself with weapons
and kills the adulterer,the law calls it a mur-
der. In the case to be tried) it appears that
the defendants eiiticed the deceased to their
house. T'he plan was concoetéd hours be-
fore, and they deliberately carried it out, in
the end infiicting great bodily injuries, the
conscquence of which was the death of the
party. 'This was a case Of manslaughter—
some think that it was a "higher erime. At
any rate, it is sufficiently lenient, and we
shall see that they have justice done them.
The death of Sumner is directly traceable to
the punishment infiicted by the defendants.
T'his was the primary cause, and it wiil be a
question whether the primary cause,as found
by the governmaent, was not the 'proximate
cause of the death. N

The District Attorney was oecupicd a lit-
tle more than an hour in his opening argu-
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ment, and his presentation of tie cu‘Beﬁif’ 28§

marked by candor,

perspicuity and log
reasoning. B b ke CRERTE




ernment were then ealled, and the examina-
tion commenced.

Agnes Keenan, called—In the month of
Nov. last I was employed in Mr. Fera’s
shop, in West street; saw the defendants in
the shop on the 17th of Nov., in the latter
part of the afternoon; cannot fix the time
with any aecuracy; saw a person there of the
name of Sumner; did not know him by name;
the defendants asked for Sumner, and I told
them I did not know him by name to distin-
guish him from any other person who came
there, but I might know him by his appear-
ance; they sat down and waited a little
while, when Mr. Sumner came in; soon after
there was an interview between the three

arties; I heard Mr. Coburn ask Sumner how
E}ng he had been acquainted with her; My,
Sumner replied, ‘““a very short time;”” I heard
nothing more saids by them at the time; I
know Mr. Porter; he had visited the shop

with Sumner several times during the
previous two weeks; they visited the
shop about twice a week; I did not

know Mr. Porter’s name at the time;
never saw Sumner come in with any other
man; did not know where Sumner resided
at the time. After the interview between
Coburn, Dalton and Sumner, Mr. Coburn
left the store, and Sumner and Dalton re
mained behind; they stood in the back part
of the shop, about thirty feet from the door;
Mr. Coburn returned in a few minutes, in a
carriage, and Dalton and Sumner went into
the carriage; Coburn remained in the car-
riage, and the other two passed out of the
store and got into it; I do not know who
drove the carriage, or where it went to; the
horses were headed towards Tremont street.

Cross-examined by Mr. Parker—Mr. Sum-
ner had been in the habit of visiting the shop
for three weeks prior fo the 17th November ;
I went to the shop about the last of October,
and staid until New Year’s; Coburn and
Dalton partook of refreshments when they
came in on the 17th November; they had
chocolate and dry toast; they set down at a
table; I was the only person in the store
when they came in; they were at the table
when Summner came in, and got up to meet
him; I saw one of the gentlemen shake hands
with Sumner; their conduct appeared to be
gentlemanly; 1 did not hear them ask Mr.
Sumner if he came there to meet some
person ; 1 did not hear all of the con-
versation; as soon as the carriage came
to the door Dalton and Sumner went out,
without any invitation, and got into it; Co-
burn paid for the refreshments before he went
for the carriage; Sumner and Ii'ﬂrter came to
the store about twice a weck with twe ladies,
they always came with the same ladies; the
doors of the saloon were always open; there
was no private saloon; the gentlemen and
ladies never came to the saloon together;
sometimes the ladies came first and some-
times the gentlemen; never saw them go
away in a carriage; they sometimes remained
half an hour in the saloon.

- Oliver Gregg, called.—1 keep a stable in
West street, about twenty rods from Fera’s
shop; I went to Fera’s shop with a carriage
in the month of November last; it was about
the middle of the month; the person who
spoke for the carriage went with me to the
shopj it was between 3 and 4 o’clock in the
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afternoon; two persons got into the carriage
when I arrived at the shop; I did not take
any notice of the persons who got into the
carriage; I drove them to Shawmut Avenue,
and arrived there in ten minutes after leav-
ing the shop; I left them at a house on
Shawmut Avenue; they all went into the
house; one of them paid me for the carriage,
but I do not recollect which one it was.

Cross-ex. by Mr. Parker—]1 do not recol-
lect the day of the week ; when I went to
Fera’s shop 1 did not see any person go in,
and I do not remember any eonversation; I
did : ot notice any thing unusual in the ap-
pearance of the parties at any time; I have
never driven for the same partieson any oth-
er occaasion ; did not hear any conversation
while the parties were in the carriage.

At the close of Mr. Parker’s examination
of the last witness, the Court took a recess
until 2 1-2 o’clock.

AFTERNOON.

The Court came in at 2 o’clock, and Dr.
Lewis was called, who testified that Mr. G. E.
Richardson, one of the government witnes-
ses, was confined to his bed by severe illness,
having recently undergone a surgical opera-
tion, and would not be able to leave his
house for several weeks. He thought that
Mr. R. was able to give his deposition in the
case.

Mr. Parker objected to a deposition, on
the ground that there was a discrepanecy be-
tween Mr. Richardson’s testimony and that
of other witnesses, and he therefore wanted
the witness to come before the jury.”

The Court decided that the deposition
could not be taken without consent of de-
fendant’s counsel; and the examination was
continued. |

Wim. Chadbourn called.—~I am a police
offlcer; was at the house of Mr. Coburn, 84
whawmut avenue, on the 17th of November
last; 1 arrived at the house between 4 1-2
and o P. M.; 1 went there ﬁ company with
Mr. Richardson; when I arrived there a
large company were assembled on the out-
side; heard no cries from the house; 1 rang
the bell, and it was answered by Mr. Coburn,
who admitted Mr. Richardson, Mr. Grant,
Mr. Whiton, and myself; I am not positive
that Mr. Grant. went in; Richardson asked
Coburn what the trouble was; this question
was asked at the door; Coburn said there
had been some trouble, and we went into the
front room, where I saw Dalton and another
gentleman whom I did not knoyw; Coburn said
that two men had taken improper liberties
with their wives, and that they Lad got the
two men to the hou.e that day and given
them a d—d thrashing; he then went on to
describe the manner in which he got Mr.
Porter there; [Conversation in regard to
Porter objected to and ruled out] after des-
cribing the manner in which he got Porter
there he said that he got Suymner there in
the same way and treated him in the same
manner; I cannot recollect the language he
used; he then spoke of giving the Herald an
account of the affair; he asked us to disperse
the crowd outside, and we done £0; he said
“We' got Sumner to the house; he referred
to Mr. Dalton as the other person; he men-
tioned Dalton’s name in connection with the
affair; cannot say it was before or after the
conversation about the flogging; he spoke of
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Dalton as his brother-in-law, and said the
affair was about their wives; this was the
substance of the conversation at that time; 1
- went to the house again about 9 o’clock in
the evening; 1 went there to get the names
of the parties they had flogged; at this inter-
view Mr. Coburn stated the same in regard
to flogging Porter, and said that ‘‘we got
Sumner up stairs in presence of the ladies,
and asked him some questions which he
could not clear up. We then took hinr down
stairs and flogged him, and gave ‘him the
benefit of the back yard.” Mr. Dalton, I
think, did not say any thing about the mat-
ter at either interview; Coburn gave me the
names of “J. Porter” and «“W. Sumner;’’ he
said Porter was a professional gentleman and
lived in Cambridge, but did not know where
Sumner lived. |

Cross-examined by Mr. Parker.—I think
that Dalton was in the front room when I
first went into the house; eh directed his at-
tention to the conversation between Coburn
and Richardson; he had a friend with him
whom I did not know; one of the police offi-
cers made the remark that “he guessed they
had served Porter and Sumner right enough,
and that he would have done the same
thing.”” This remark was made after we
had been in the room some twenty minutes ;
the remark was not made to any one in par-
ticular; I did not hear Dalton make any re-
mark; the second time that I visited the
house, a servant admitted me; I then saw
Coburn and Dalton; while I was there Mr.
Porter came in with two other gentlemen ;
the men who came in with Porter were offi-
cers; Coburn and Porter had some conversa-
tion about the affair; Mr. Dalton was present
but said nothing to Porter; Porter said that
he came to get some explanation of the cause
of the assault; I did not hear any explana-
tion given; did not see any proccss served at
this time; I heard Coburn say that they cow-
hided Sumner and gave him the benefit of
the back yard; did not hear him saythat they
assaulted Porter.

Mr. Henry Nutter, called.—I was in Shaw-
mut avenue on the 17th November last; I
was at work in the adjoining block, three
tenements from Coburn’s house; about five
o’clock I came out of the house, and heard
the cry of ‘“murder;” I went to the house of
Coburn, and heard the cry repeated; a fe-
male looked out of the third s ory window,
gzd said that somebody was killing some-

dy, but I could not hear the names; she
said something about bursting the door in;
I rang the bell once, and it was not answer-
ed; Lthen tried to break the door open, but
did not succeed; after this several persons
tried to burst the doors in, but could not; I
put my shoulder against the door; after I
tried upon the door, I stepped out into the
street, and could see the females at the third
story window; one of the females would pull
the curtain up and the other would pull it
down; I then went after Mr. Richardson,
who had passed the house a few moments

reviou,, and he eame up with another po-
iceman; he tried the door but could not get
in; he said that he did not want to break the
door in, and went after a posse of policemen,
who came and went into the house; when I
went to the door to get in, I heard a scufflin
in the floor above the front door landing; %
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also heard the ery of murder from the same
floor; it was a female voice that eried mur-
der; the sound of scufiling receded from the
tront landing and I heard it no more; after
the scuffle in the entry had ceased I heard
the exclamation of—¢“QOh, dont, you’ll kill
me;’” I did not go round to the back part of
the house; there was no answer to the bell,
and I did not hear any sounds that came
from the furnace-rorm; the scuffle in the
entry appeared to be a violent one.
Cross-examined by Mr. Parker.-~The ex-
clamation of ¢“Oh, don’t, you’ll kill me,’’ was
in a female voice; 1 could not see into the
entry when I went to the door; there was no
light in the entry until after the scuffle; I
did not hear a male voige in the house.
Jeremiah Donovan, called.—I was on
Shawmut Avenue on the 17th Nov. last, em-
ployed in moving lumber; I saw a carriage
drive up to No. 84, and three gentlemen got
out; Coburn, Dalton and another gentleman
went in; knew Coburn and Dalton by sight,
but did not know the other man; it was about

twenty minutes of 5 o’clock in the afternoon;

the carriage drove off after the parties got
out and entered the house; I cannot recog-
nize the man who drove the carriage; think
it was the witness on the stand this morning;
in about fifteen minutes after, a lady put her
head out of the window and called for assist-
ance; she wasa good deal excited; she called
for help, and I gave the alarm to some car-
penters near by; she opened the window a
second time and called for help; the alarm was
given from the third story window; after
this a lady made an attempt to get at the
window, and she was pulled back; I was then
told by somebody to go through the area,
leading from the front part of the house to
the back-yard, and see if I could not get into
the house; there is a door opening into the
furnace-room from the area, and I tried to
open it but could not; I then went into the
yard and tried to open the door of the wash-
room, but it was locked; I then tried to get
the windows of the wash-room open, but they
were also locked; I stayed in the back-yard
about five minutes, and heard a noise like
scuffing ; I also heard somebody groaning, as
if in pain; think it was a man; I looked in
through the windows of the wash-room, but
could not see anybody in the room; I did not
hear any noise when I tried the door of the
furnace-room; when I was at the front door
I heard some scuflling overhead; I also heard
some female moaning and taking on; I am
familiar with the lower part of the house; the
furnace-room extends under the whole of the
main part of the house; there ‘is a passage-
way between the furnace-room and the south-
erly wall of the house ; the door of the wash-
room opens into a passageway, and a door in
the passage opens into the furnace-room; the
passageway extends the whole length of the
house.

Cross-examined by Mr. Dana—The pas-
sageway is an archway leading from the
street to the back yard; the door opening
into the passageway was unlocked, and any
body might have gone through it; there are
two windows in the wash-room; there were
no curtains at these windows, and they fas-
tened in the usual manner; they are about
two feet from the ground; did not see any
body else go into the back yard; there isone

-:.



window opening into the furnace-room from
the yard; I do not recollect that I looked
into this window.

Wim. Wilson, called—I was on Shawmut
Avenue on the 17th Nov. last; saw a carriage
drive up to No. 84 and three persons got out;
I was close by the door of the house at the
time: did not know the persons who got out
of the carriage; they went into the house,
and in about ten minutes a lady threw up
the window, eried ““murder,’”’ and told me to
go in and take him away, that they would
kill him; I told her the door was locked, and
she told me to burst it open? I rang the bell
and nobedy came; while I was at the door I
heard a noise of pulling and hauling in the
third story; then itgseemed to come cown
stairs into the basement room on the ground
floor; I heard murder called down there; it
was a female voice that cried murder in the
basement; I heard. somebody say ‘“Don’t do
so, you’ll kill me.”” I heard this exclama-
tion a dozen times; thiswas the only ex-
clamation that I heard; I did not hear any

with them; saw no person come out while
the police were in the house. L &
Direet IEx—I1 have been into the furnace-
room; it extends under the main part of the
house; there is no doer opening from the

wash-room into the furnace-room; the doors.

of these rooms, inside the house, open into a
hall which extends the whole length of the
house; I think that the furnace room is in
the front part of the house, and a small cel-
lar adjoins it, separated by a brick par-
tition; there is no door in this ‘partition
opening from the furnace-room into the cel-
lar; there is a kitchen over the wash-room
in the L part of the house; the outside fence
in the back yard is about five feet high, and
the posts and rails are on the outside; the
side fence is also smooth on the inside; there
is a vacant space adjoining the back yard; if
a person got over the side fence he would be
in another person’s yard. | £

To Mr. Parker.—~The house adjoining, on
the northern side, has been occupied some
time; if a person gets over the southern or

 sound of blows; at times the exclamations# back fence, he vould be in a vacant lot; on

appeared to be nearer the front than the
back part of the building; it sounded to me
as if in different parts of the furnace room;
the sound continued five or six minutes; I

made several efforts to push in the door with

my shoulders and feet; no person came to
the door while I made these efforts; I heard
a struggle, like pushing and hauling, in the
front entry; this lasted a few minutes and re-
ceded down stairs; heard no words used in
the entry; 1 saw officer Riehardson there; 1
was trying to break in the door when he
came up with another officer; Mr. Richard-
son rang the bell, but it was not answered,
and he went for assistance, leaving the other
officer behind; while he was gone some per-
son came to the door and spoke to the officer
remaining behind; I asked him if the lady
was hurt, and he said that she was not hurt,
but excited about the cewhiding affair; he
then shut the door and went in; he was in
his shirt-sleeves when he came to the door; 1
am sure this was 1n the afternoon; about 12
o’clock the same day, I heard of the flogging
of another man in the house; I saw the cur-
tain pulled up and down in the third story
by two or three females who stood at the
window.

Cross Ex. by Mr. Parker—I am a carpen-
ter by trade, and reside in Dover place; I
had been at work in Shawmut avenue on the
17th November, in a building adjoining No.
 84; I had previously seen Coburn and Dal-
ton coming in and going out of the house;
the person who came to the door was in his
shirt-sleeves, but I did not recognize him; do
not know Dr. Blake; when I heard of the af-
fair, about 12 e’clock, I did not go to the
doory; and I did not see any body come out of
the house; the noise in the house had subsi-
ded when the person came to the door; no
one entered the house at the time; a few min-
utes after the other officers came and rang
the bell; I think that the door was unfast-
ened and they entered the house before any
body answered the bell; I think that the per-
son who eame to the door was either Coburn
or Dalton, but I will not swear that it was
either of them; did not hear a man’s voice
in the house before tlie police went in; I
stald until the police came out and went away

| —-—
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the eastern side there was rubbish piled up
nearly as high as the fence. .

To Mr. Cooley.—There was no gate in the
fence.

IHenry M. Flanders, called.—1 am a’ cous-
in of the defendant, Coburn, and reside in
Woburn; I was at Mr. Coburn’s house on the
17th Nov. last. Witness described the house
as follows: In the basement, the furnace
room extends the whole length of the main
part of the house; the wash-room is in the L
part of the house; the coal-hole is under the
sidewalk front of the house; the back part
of the furnace room is used for storage; there
are two doors in the furnaee room opening
into an entry-way which extends the whole

length of the house to the wash-room; the

entry-way is a continuation of the front stair
way leading from the floor above; there is no
back staircase leading to this entry-way;
there are two windows in the'wash-room look-
ing into the back yard; there is an archway
leading from the street to the back yard; the
fence around the back yard is three or four
feet high; the floor of the wash-room is on a
level with the yard; the back door of the
wash-room is close to the door of the furnace
room, so near that you can step from one
room to the other. On the first story, there
1s a dining room, sitting room and a kitchen
in the L part; there are two entries on this
floor, a front and back one, separated by a
door. On the second floor, there are Iwo
parlors. On the third floor, two chambers
and a wash-room. I went to the house
about ten o’clock on the 17th November;
saw Coburn and Dalton there and the
ladies; I staid there a short time, and then
walked down Washington to Dover street;

there I met Coburnand Daltony going home .

I turned round and went back to the house
with them ; Mr. Coburn invited me to return
to the house; on the way, Coburn told me
about the affair with Porter; when I got to
the house, I went up stairs to Mrs. Coburn’s
room with Mr. Coburn; this was a frornt

chamber in the third story; Dalton was in

the room with us; the affair with Porter was
mentioned, and Mr. Dalton said that there
was another man who had got to take some-
thing similar; 1 think Dalton said this while

F
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we were in the street; he did not mention the
man’s name ; he said that the man had been
intimate with his wife, but did not staté in
what way; 1 staid in the house some
time, and then we went out; after we got out
they said that they were going down to Vin-
ton’s to meet Sumner, and should try to get
him into the house; they said if they did not
get him into the house, they should whip him
wherever they did find him, as they meant to
whip him at any rate; think that they both
sald this; they did not say in what manner
they should flog hini, or how they should get
him to the house; they then went down town
and I went to Dr. Blake’s office; this was
about 3 o’clock in the afternoon; they spoke
of the Porter affair at the same time as of a
matter that had passed by; I did not hear
the ladies request them not to flog Sumner;
the only threat that I heard against Sumner
was from Dalton, who said that ‘“he was
ing to whip him;”’ Dr. Blake’s office is 136
Shawmut Avenue, in sight of No. 84; 1 staid
there till about 5 o’clock, and then went to
Coburn’s house 1n company with Dr. Blake;
I rang the bell and the cook let me in; 1
went into the sitting room, and Miss Adeline
Coburn and the nurse were in the room; I
had been there a few moments, wken I heard
a scuffle upon the stairs, and presently I saw
Coburn, Dalton and Sdmner coming down
stairs; I did not see them sufficiently to re-
cognize them, but Il knew that it was them;
Miss Adeline Coburn had told me that
Sumner was in the house, and I supposed
that it was him and = Coburn and
Dalton who came down stairs; they came
down together, and, I think, were abreast of
each other; did not hear them say anything ;
I was standing in the door-way of the sit-
ting-room; when they got to the foot of the
stairs, Mr. Sumner attempted to get out of
the front door; he went towards the door, and
Coburn and Dalton pulled him along the en-
try, and went down the basement stairs into
the basement; the scuflle in the entry lasted
three or four minutes; I cannot say where
they went into the basement; all I know is
that they told me they took him into the
wash-room; 1 went to the head of the base-
ment stairs and thought by the noise that
they were in the furnace room or entry; I
heard seufiling and loud talking down stairs;
I heard Mr. Dalton ask Sumner if he would
ever recognize or go with a married woman
again? he said he never would if they
wouldn’t hurt him; I cannot recollect wheth-
er he said ““if tehy wouldn’t hurt him,” or
““‘wouldn’t hurt him then;”’ think he said—
“if they wouldn’t hurt him;”’ I also thought
that I heard the sound of blows; cannot tell
how often I heard the sound of blows; think
1t Was not more than two or three times; they
were not down there more than five minutes;
the noise continued all the time that they
were in the basement; I thought that the
scufiling was 1n. the furnace room, and that
the parties went towards the back part of the
house; when Dalton came up from the base-
ment he was in his shirt sleeves; I was in the
front entry when he came up; he went up

stairs; L did not see him go to the front door

in his shirt sleeves; he might have done so,
but I think he did not. |

Before concluding the direct examination
of this witness, the Cnuri!; at 6 o’clock, ad-

T

journed until this (Friday) morning at 9

o’clock.
SECOND DAY.

FRrRipAY, Jan. 26.—The Court came in at
9 o’clock this morning, and the examination
of government witnesses was resumed.

Henry Flanders’ direct examination ve-
sumed.—I did not hear any exclamations
before the parties came down sfairs; they
were on the front stairs when I first heard an
outcry of women screaming and sereech-
ing ; I did not hear them wutter any words;
they were on the first flight when the cries
commenced; I do not recollect any words
spoken on the stairs ; did not hear any ex-
clamations from females down stairs; there
were no females in the basement to my
knowledge.

Question—Did you, at any time, hear the
words, ‘“oh don’t, you'll kill me ¢’

Objected to but overruled.
Answer—I do not recollect of hearing such

words used by any body in the basement.

Q.—Did you hear that cry up stairs ?

A.—1 did not. a sl

I heard people outside of the house while
the noise was going on up stairs; heard
somebody at the door; this was after the
parties had gone down stairs; I was in the
entry at the time; do not recollect that 1
heard the bell ring.

Q.—~Why did you not open the door ?

A.—1 didn’t think of it.

Q.—Did any person think of it ?

A.~—I1 think not; 1 did Eot hear any direc-

tion given by either of t efendants not to
have the door opened; have go knowledge of
the windows and doors being fastened espe-
cially for this occasion; there was a continual
outery from up stairs while I stood in the
entry; after the affair was over in the base-
ment I saw Coburn and Dalton come up; 1
saw no person in their shirt sleeves besides
Mr. Dalton; did not see any more of Sumner
after he went down stairs; Coburn and Dal-
ton went up stairs to Mrs. Coburn’s cham-
ber, and 1 went up with them; I saw no
blows inflicted in the basement; I did not
see either of the defendants inflict any blows
on Sumner; I did not see anything done in*
the basement; I only heard the nweise; Dr.
Blake, Miss Adeline Coburn, Mrs. Coburn,
Miss Adelaide, a cook and a nurse, whose
names I do not recollect, were in the house
at the time; the cook and nurse were in Court
yesterday ; 1 did not see any other male per-
sons in the house than the defendants, Sum-
ner, Dr. Blake and myself; if any person had
gone into the basement after the parties went
down, 1 should have seen them; 1 did not
see any person in the basement; I did not
see any person go into the basement before
they went down; Dr. Blake, the cook, the
nurse, Miss Adeline Coburn and myself were
the only persons on the first floor while the
parties were in the basement; Adeline went
up stairs after they ]gassed down, the nurse
stood in the entry; Dr. Blake went up stairs
when the noise gommenced up stairs; did not
see him after the parties came down stairs.
Q.—Did you hear, proceeding from any
room on the floor where you stood, the cry of
¢Oh, don’t! you’ll kill me 2"’ |
A.—Don’t think 1 did. When I went up.
to Mrs. Coburn’s room, Mrs. Dalton and
Coburn, Miss ‘Adeline Coburn, Dr. Blake



Mr. Coburn and the nurse were in the room;
think Mr. Dalton was there also; I followed
Coburn and Dalton into the chamber; the
above parties were all that I saw in the
room,

Q.—Was any thing said there about the
affair which had transpired in the basement ?

A.—I do not recollect what vas said; I
think they did not make any reference to
what they had done. I think Mrs. Dalton
said she thought ‘‘they had whipped him too
severe;’’ she addressed this language to Mr.
Dalton, and I think that she referred to him;
I do not recollect that Mr. Dalton made any
reply; think that no reply was made.

Q.—Did they make any answer that time
and allnde to it and to Mr. Porter?

A.—I1 do not recollect; think they did not.

Q.—~What did they say to you after they
came out of the basement?

A.—They said that they had given him a

good flogging; I think they said this while
on the way up stairs to Mrs. Coburn’s cham-
ber; think both of them said “we have given
hun a %md flogging.”

Q.—Did they say anything about the fence
in the back yard in this connection?

A.—I thing they told me afterwards that
they had put him over the fence of the back
yard; they said that they had put him out
the back way and made him jump over the
fence; they said that they pulled him back
while he was on the fence and struck him
again; both, I think, said this.

o Q.;--Did they st?e with what they flogged
im ;

A.~With their hands and fists; this had
- reference to all they had done; they said no-
thing about kicking him, or of having any
instruments in their hands; they said nothing
~about having pushed his head against a brick
wall; they said nothing about pushing his
head against any thing when he stooped
down to pick up his cap; 1 did not see any
implements or instruments in their hands
while I was in the house; I heard kicking at
the front door while they were in the base-
ment.

Cross-examined by Mr. Parker.—I have
been in the habit of coming to town once ‘a
week; I had no special business in town on
the 17th Nov.; I had no work, and so came
in; I usually called at my uncle’s when 1
came in town; 1 had a particular object in
calling at the house that day; it was about
money affairs; I called principally to see Mr.
and Mrs. Coburn; there was no particular
intimacy between myself and Miss Adelaide
Coburn; I usually inquired for Mr. Coburn
when I called at the house; when 1 went to
the house first I had some business, and not
finding Mr. Coburn, I started to go down in
town; I did notexpect to witness any trouble
at the house when I came in town; I first
heard of the trouble when I met Mr. Coburn
on Washington street; he told me about the
affair with Porter when we went back to the
house; 1 was not there by any design to meet
Sumuner; I did not atulp at Dr, Blake’s at the
request of anybody; stopped there of my
own accord; there was mo agreement to re-
turn to the house at 20’cloek; Dr. Blake and
myself returned to the house together; 1 be-
lieve that Dy, Blake had a professional ap-
pointment at § o’clock to visit the house; he
told me so afterwards; I made no agreement
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with Dr. Blake to go to the house at 8 o’el’k;
I think that it was my intention not to re-
turn; did not think of going back to the
house until after I left theoffice of Dr. Blake;
in going to the depot from Dr. Blake’s I was
obliged to pass the house of Coburn; I can-
not recollect when I first thought of return-
ing to the house; we went into the house to-
gether and passed into the sitting-room.

Q.—Was anything said by either of the
defendants to the effect that they did not in-
tend to whip Sumner so badly as they had
Porter ?

A.—Think they said that Porter had got
the worst whipping. 1 did not see any cow-
hide in the afternoon; they said that they had
whipped Summner with their hands; do not
recollect that they said Sumner, In getting
over the fence, fell among some rubbish on
the other side. |

To Mr. Dana.—1 was in the habit of spend-
ing Saturday and Sunday nights at the house
of Mr. Coburn; I had previously written to
Mr. Coburn about some money matters, as 1
expected shortly to be married. g

~—Did you come to town that day, In
pursuance of an appointment made in the
letter ?

Objeeted to, but overruled.

A.—I think I did; it was about borrowing
money; I first went to Coburn’s house, and
not finding him there, I started for his place

of business again, when I met both of the

defendants in the street; they were then
going to the house, and I went back with
them for the purpose of arranging my busi-
ness; I did not arrange my business; Mr. Co-
burn said he had received my letter; when
Dr. Blake left his office he was going to see
Mrs. Coburn on a professional visit.

Q. by Mr. Cooley—Had you any thing to
do with chastising Mr. Sumner ?

A.—No sir.

Q.—Were you asked by either of them to
participate in it ?

A.—No sir.

Q. by Mr. Parker—Did you intend to have
any thing to do with the flogging ?

A.—1 did not.

Samuel C. Blake, called.—I reside at No.
136 Shawmut avenue; my office is at the
same place; Mr. Coburn lives No. 84 same
avenue; I know the house; 1 was there on
the 17th Nov. last; I was there twice on that
day; the first-time, I think, was near one
o’clock; at that time I saw Murs. Coburn,
Mrs. Dalton and Miss Adeline Coburn; bes
fore I left the house,Mr. Coburn, Daltonand
Flanders came in; 1 went to the house pro-
fessionally; Mrs. Coburn was sick and con-
fined to her bed; she was in an excited state
and very nervous; I was informed that she
had fainted away during the excitement of
the Porter affair; she said that she had fallen
down and hurt her side; she complained of
her side very much; Coburn and Dalton
came into the chamber; I do not recollect
that I heard any conversation about Sumner
that time in the chamber; they spoke of
Sumner as 1 left the house; I cannot give
their exact words ; Coburn and Dalton were
conversing about Sumner, and gave me to
understand that they were going in pursuit
of him to chastise him for improper intimacy
with Mrs, Dalton ; they said that they should
get him to the house if they could, but they
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were not certain that they should find him,
as he lived out of town; they said that
they should chastise him if they got
him to the’house; if they did not get him to
the house they should chastise him wherever
they found him; ,they did not state in what
manner they should chastise him; this was all
that they said at the time; this was about 3
o’clock; I cannot say how long I was in the
house; there was a great deal of excitement
in the house about the Porter affair; Coburn
and Dalton, when they left  the house, went
down towards Dover street; Mr. . Flanders
was with me at the time; I went back to the
house between 5 and 6 o’clock to meet an
engagement with Mrs. Coburn; I am very
certain that it was after 6 o’clock; Mr.
Flanders went with me to the house;
when 1 got there 1 rang the bell, and
was admitted by one of the servants;
I stepped into the sitting-room, and saw the
nurse with a babe in her arms; a few mo-
ments after I heard violent screams from the
chamber overhead; do not remember any
particular exclamations, nothing but fright-
ful screams; 1 immediately went up stairs;
as I passed up three persons passed by me
very rapidly; I did not recognize these per-
sons; I could not say that they had hold of
each other; there was no light in the entry;
there was sufficient light to have recognised
them if I had stopped to look at them; they
passed by me very rapidly; the figures of two
of the persons corresponded very well with
those of Coburn and Dalton; I had not seen
Mr. Sumner previously; I did not know there
was such a man until that day when
they spoke of him to me; I cannot say that
Sumner was pulled down; I did not see them
after they passed down; when I got up stairs
I found Mrs. Coourn lying on the bath-
room floor, at the head of the stairs; she was
insensible; Mrs. Dalton stood in the door of
her own chamber; I took Mrs. Coburn up
and laid her in her own bed in the front
chamber; Miss Adeline Coburn stood in the
entry near her chamber door; she and Mrs.
Dalton were screaming; afterwards Coburn
and Dalton came up stairs into Mrs. Co-
burn’s chamber; Mr. Flanders, I think,
after them; he was in the room
saw him ; before they canfe
up, I was occupied in applying res-
toratives to Mrs. Coburn; she had
not recovered when they eame up; she
was not aware what she was about; I did not
hear any noise down stairs while administer-
ing to her relief; I did not hear the cry of
murder, nor any distinct exclamations at any
time; I did not see any body pull up the cur-
tains ; it might have been done while I was
attending to Mrs. Coburn; if anything had
been said in the chamber, I think I should
have heard_ it; Mrs., Dalton and Adeline Co-
burn were in the room with Mrs. Coburn and
myself, before the others came up; I think
that I saw Miss Adelaide Coburn in the
house some time after; I first saw Adeline
Coburn in the back chamber; she came into
Mrs. C.’s room, and was there most of the
time; she and Mrs. Dalton assisted me in
helping Mis. Coburn; Mrs. Dalton did not
do much of any thing but secream; she was
very much excited; when Mr. Dalton came
up stairs I think he was in his shirt sleeves;

. Coburn had his coat on; I think that the

when 1

three parties who passed me on the stairs
had their coats on; after Coburn and Dalton
came up stairs, one or both of them said
that they had chastised Sumner, but that
they had not flogged him so bodly as Porter,
because they thought he did not deserve itso
much; they said th? had used some i1nstru-
ment in chastising Porter, but had not done
so in Sumner’s case because he was not so
guilty; this was the reasan which they gave
for not using any instrument in flogging
Sumner,

Q.—Did they use any profane words in
connection with the thrashing of Sumner ?

A.—1 do not remember any particulax
words ; they seemed to be satisfied with the
result of the operation, or expressed them-
selves in general terms; they expressly
stated that they had not used anything but
nature’s weapons in flogging Sumner; they
did not say that they had pushed him against
any wall.

.—Did they say anything about his get-
ting over the fence ;

A.—They said that they gave him the exit
by the back way because they thought he
did not deserve te go out the front way;
they said that they pulled him back, and my
i:ﬁlpression is that they said they struck him
then.

Q.—Where did they say that they chas-
tised him ?

A.—I think that they said it was in the
basement, below the front entry.

To Mr. Parker—1 do not remember of
hearing them mention the wash-room.

To Mr. Cooley—I do not remember that
they said they gave him a severe flogging;
think they did not use any particular adjec-
tive, but said they had given him a severe
whipping; this was said in answer to a re-
mark made by Mrs. Dalton, who thought
they had flogged Sumner too severely for the
offence; I stayed in the room about an heur;
I think that Mr. Dalton asked me to go
down and speak to the crowd at the door; 1
went down and spoke to one or two persons,
and tried to persuade them to leave; 1 did not
go down in my shirt sleeves to the door, in
the evening, when I visited the house, Co-
burn and Daltor talked about the attack on
Sumner, and reiterated what they had said
before; 1 was present when the officers came
into the sitting-room; Coburn spoke to the
officers and alluded to both. Porter and Sum-
ner; Richardson conducted the conversation;
I think Coburn said that “two men had
taken improper liberties with their wives,
and they had given them a d—d thrashing;”
one officer said they had served them right;
in speaking of the affair to me, Mr. Coburn
spoke of spraining his thumb in the affray
with Sumner; cannot recollect that he said
he sprained his thumb in beating Sumner.

Cross Ex. by Mr. Parker—I1 have visited
the house frequently; there is a sky-light
over the stairs; think it was sundown when
I went into the house in the afternoon; did
not hear any exclamations when the persons
passed me on the stairs; I was at Mrs. Dal-
ton’s wedding in the menth of July previous;
Mrs. Coburn is the eldest sister, and has a
child, which was born last February; the in-
terval of time that elapsed after they passed me
on the stairs and came back to the chamber
was very short; it seemed tome as if they had
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just about time enough to go down stairs to
the back yard and come back again; I did
not see any instruments in the hands of the
parties; I did not see any coat on Mr. Dal-
ton when he returned up stairs; I heard no
screams by male voices; 1 was not there b
any design other than to sce Mrs. Coburn;
was not requested to go there for any other
purpose than professionally; I did not ex-
pect to meet Sumner in the house; 1 first
learned from the nurse that Sumner was in

the house; the first recollection that I have

of seeing Adeline Coburn was in the front
chamber; it is customary to have the front
door locked by a catch; I have been in the
basement of the house; I went to the Hospi-
tal on the 17th Nov. to witness surgical op-
erations.

Chas. B. Whiton, called.—I am of the firm
of John Gove & Co.; I know Mr. Dalton; he
is of the firm of W. 8. Mudgett & Co.; pre-
vious to the first of December I wasin a
store in Federal street, and Mr. Dalton came
in; he then mentioned that he thought of
bringing a suit against Mr. Sumner; [ told
him that Sumner could retaliate and bring a
suit against him; he said that Sumner could
only bring a suit for assault and battery, as
he only beat him with his fists.

[This witness was not cross-examined by
the defence.]

Margaret Weare, called.—On the 17th No-
vember last I lived with Mryr. Coburn, as a
cook, at No. 84 Shawmut avenue ; I remem-
ber the affair of Porter’s on that day; it took

lace between twelve and one o’clock ; after

orter left the house, Mr. Dalton came into
the kitchen and told me that if another young
man should come, to let him in; I cannot re-
member that he gave his name; he told me to
show him in when he come; I told him ‘“No,
1 would not, if they were going to beat him
as they did the other young man’’; Mr. Dal-
ton said ‘‘they were not going to beat him,
but give him a good -talking to”’; about an
hour or more after that a carriage came to
the door.

Q.—Was it after dinner?

A.—We had no dinner at all that day.
[Considerable laughter in Court.] |

When the carriage came, I saw Mr. Co-
burn, Mr. Dalton and another young gentle-
man come in at the door; I wasin the kitchen
at the time, and the door was open ; there 1s
a door midway of the entry, which divides it;
when it is shut, you cannot see from one
end to the other; it was open at the time
they came in; they went into the sitting-
room, and afterwards they went up stairs;
1 did not learn the name of Sumner while he
was there; I did after he left the house; I
was standing in the kitchen when they went
up stairs; they stopped in the sitting-room a
few minutes only; 1 could distinguish Sum-
ner from Coburn and Dalton because he was
so,much smaller;there was no lamp lighted in
the house; about five minutes after they went
up stairs I heard a screaming by the ladies
up stairs; I did not know whether it was Mrs
Coburn or Mrs. Dalton that’ sereamed; they
both ery alike; [smiling in Court] I remain-
~ed 1n the kitchen, and was not able to hear
any words; the next that I saw was three
gersons near the front entry door; these were

oburn, Dalton and Sumner; 1 did not see
anybody have hold of Sumner; they were

scuffling, but I did not see either of them try
to go out of the front door; 1 went backinto
the kitchen, not thinking that they were go=
ing to do anything to him; I closcd the kitch-
en door when I went back; I did not see
where they went after that; I next heard
some seuffling in the basement; when I heard
this noise I went to the dining room door,
and I judged that tne scufiling was in the
wash-room; the noise was quite loud; I heard
somebody down stairs ask forgiveness, and
say he would never do so again. i)

Q.—What did you hear about killing 2

Objected to and ruled out. |
V.—I did not hear any thing said by the
boy (Sumner.) 5

Mr. Cooley asked leeve to puta leading
question, as the witness had forgotten her
testimony given before the Grand Jury. Lhe
request was ruled to be improper.

Q.—Did you hear any expression indicat-
ing the injury done to the party ?

A.—No, sir. 1 cannot recellect any other
expression.

Q.—Do you recollect this boy telling any
person ‘‘not to kill him; his cousin had
brought him there ?”’

A.~No, sir. |

Q.—Do you remember having testified on
this subject before ?

A —Yes, sir. Witness deseribed the Grand
Jury room.

Q.—Do you recollect saying something
upon the subject of killing, at that time ?

A.—No, sir, I do not. The boy down
stairs asked their forgiveness, and said he
would not have been there if his cousin

Porter) had not broughthim into the scrape.

did not hear him use the word “kill ;" I
did not see any instrument in the hands of
the parties ; the scuffling down stairs lasted
about five minntes ; Mary, the nurse, was in
the sitting room at the time, and crying; I
cried myself and Lalloed that they were going
to kill him ; [this was ruled out.]

Q.—Did you use the expression *‘oh, don’t,
you’ll kill him 2 ”’

A.—I couldn’t say that I saidit. I did
not see Sumner taken into the back yard;
did not see Coburn and Dalton come up
stairs. : |

Q.—Did you hear the nurse or any body
on that floor say ‘*oh, dofi’t, you’ll kill me 2”

A .—I1 did not; about half an hour after-
wards Mr. Dalton came into the kitechen, and
I said to him, *“You beat him, after all;”’ he
replied, ‘e made more noise than he was .
hurt;”’ Mr. Dalton did not live in 'he house;
he came there with his wife the night previ-
ous; they went away on. Sunday, thfj 18th,
the day after the flogging; Dalton, Coburn,
Flanders, and Sumner, were all the male
persons that I saw in the house at the time;
Dalton had his coaton when he came into
the kitchen, after the affair with Sumner;
there .are two doors leading into the back
yard; the only way of getting into the back
yard is by the door from the street, the door
of the furnace-room opening into the arch-
way, and the door of the wash-room; 1 did
not go up stairs while Sumner was in the
house; I did not know where Adeline Coburn -
was when the scuffle took place down stairs..

Cross-examined by Mr. Dana.~The door .
of the wash-room is always fastened except
on washing days; the windows in the wash-
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room are always fastened; the door of the
archway is generally unlocked; the windows
of the furmace-room looking out into the
back yard are always fastened, also the door
of the furnace-room opening into the arch-
way; 1 had no orders to fasten the doors or
windows on that day; the regular way to get
into the back yard from the first floor is to go
down stairs, pass along the entry to the wash-
room and out of the wash-room door; when
the persons were scuffling down stairs, I did
not hear anybody say anything about beating
or killing; I heard one person say, ¢If you’ll
forgive me, I will not do so again—my cousin
led me into it’’; I might have made use of the
expression, ‘“You’ll kill him’’; if I said any-
thing, I said ‘“Oh, don’t! they are going to
kill him”’; I said this to Mary, because 1 was
frightened, and not because 1 really thought
or had heard that.they would kill him.

To Mr. Cooley—l had never seen Mr.
sumner before.

Dr. John D. Hill, called.—~1 knew Wm.
Sumner; he resided at Milton Upper Mills,
at a place called Brush Hill Turnpike; he
came to my oflice on Friday subsequent to
the 17th Nov. last; he came to my office at 2
P. M., and stayed about half an hour; he was
very warmly clad, and had his coat collar
turned up, so that I did not recognize him
when he first came in; when he came in he
appeared de{'ected, so much so that I noticed
it particularly; he laid down on my lounge
and put his hands up to his head; he appear-
ed to be suffering; I noticed a black and blue
mark under his left eye, and as 1 ap-
proached him 1 saw that the wounds ex-

tended back to his ear; I brushed
his hair back and mi hand touched the
soft part of his neck; he said that

the touch hurt him ; his neck was swollen
under his ear.; the bruise covered the pos-
teior half of the ear, and it appeared to have
been made by a direct blow which descended
to the neck, and could not have been given
by the fist; it was in a perfectly direct line
across the ear, and extended down two or
three inches ; there was more of a redness
on the neck than marks of any bruise; the
color of the mark under the ear was very
dark, the same as on the head; tke mark
under the left eye was circular in shape,
and the skin had been broken; the
extent of the blow was well defined
by the rupture of the skin; my impression is
that the eye itself was not swollen, but the
lower lid was so much swollen as to partly
cover the surface of the eye; raising my hand
by the' side of his head, I passed it over his
left shoulder, and ‘he complained of the ten-
d_ona hurting him; there was no discolora-
tion on: his left shoulder; I then passed
my hand over his chest, and he com-
plained of that hurting him, and of soreness
there; I then passed my hand over the re-
gion of the pit of his stomach, and he shrunk
from the touch immediately; he complained
of being unable to eat anything, and said he

could not keep his food in his stomach, and-

had vomited a great deal since, Saturday,the
17th; he also complained of a stiffness in his
lower jaw, and had to bear it down with his
fingers so ag to swallow; he said that he no-
ticed this on Saturday night (the 17th)
when he was drinking tea. These were
the only injuries that I noticed. I had

known him intimately for six months
previous, and he always appeared tu_epj?riy
excellent health; he attended the same acad-
emy that my office was in, and I saw him
very frequently; his general appearance de-
noted very good health; I might have seen
him on the 17th; I saw him immediately
preceding that day; his appearance then was
the same as always, and there were no signs
of injuries about him.

The Court here took a recess until 3 1-2
o’clock.]

AFTERNOON. |

The Court came in at 3 1-20’clock, and
the examination was resumed.

Dr. John D. Hill, re-called—1 did not see
Sumuner again until after his decease, on the
day he was buried ; 1 was at his funeral and
saw the body ; I observed that the mark un-
der the eye was about the same; the mark
on the ear was not so bad; there was a dis-
coloration on the neck ; I should thing that

a wound from an ordinary blow with the fist

would not remain discolored for so long a
time; a blow from the fist would not have made
so well defined a mark, it would be more dif-
fuse and have various shades of color; the
blow under the eye was very deep and ap-
peared to have been given by some instru-
ment; Mr. Sumner was not related to me.

Cross examined by Mr. Parker—Mr. Sum-
ner was never a patient of mine; he did not
ask me for a professional examination ; 1
made it voluntarily ; I was a witness in the
Police Court; I was the last witness examin-
ed ; I made a statement to Mr. Porter, and
he informed the District Attorney of my
statement, and I was called; 1 have been
a practiceing physician since 1850; I confined
myself to general practice until within a
year ; since then I have confined my practice
to diseases of the urinary organs, and have
advertised myself in the newspapers; I have
abandoned general practice in medicine.

Q.—Is this your advertisement in the Bee’
Objected to on the ground that the witness
had been called for the purpose of proving
the extent of the injuries on Sumner and not
their effects. The question was ruled in as
admissible.

A.—It is my advertisement. Mr. Parker
then read the advertisement in the Bee of
the 19th October, in which the Doctor an-
nounces that he has abandoned general prac-
tice and now confines himself to diseases of
the urinary organs.

I did not testify in the Police Court that
the skin under the eye was broken, for the
reason that I did not think of it; cannot say
that I remember when the thought first oc-
curred to me; when the skin was broken it
would have bled a little and left a scab; the
mark under the eye was apparent when the
body was in the coffin; cannot say that the
mark of the broken skin would be apparent
to the medical men who examined the body;
I am not intimately acquainted with Mr.
Porter; I spoke to him about the matter be-
cause he was the nearest person to me; I was
not invited to the funeral, but went as a friend;

I am acquainted with the brothers of Sums-

ner; my recollection has been refreshed since
I was examined in the Police Court; 1 have
not had any conversation with the family of
sSumner about the flogging.

To Mr. Dana—At the time I saw the
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wound under the eye, when Sumner called
at my office, the skin had united; there
might have been a scab under the eye then,
but I did not notice it; I think blood must
have passed from the wound; the cut was so
direct and straight that I think the blow was
severe enough to draw blood, perhaps very
slightly; the blow must have been given by
an instrument; it could not have been pro-
duced by a blow of the fist. ;

~ Mr. Cooley objected te-the last answer,and
it was ruled out.

To Mr. Dana—I think that a blow from
the fist would produce a more diffused dis-
coloration, and for this reason 1 think that
the blow was not given by the fist; the mark
on the ear was not so deep as under the eye;
the glands under the ear were marked by a
slight redness; he complained of a difficulty
in opening his mouth and in swallowing; 1
mean to say that he complained of a diffi-
culty in opening his mouth, and not any

difficulty in swallowing; I do not mean that.

he could not swallow except with difficulty;
he said he first felt the stiffness in his lower
jaw while taking tea on the night of the 17th

ovember; Mr. Sumner attended the Boston
Mercantile Academy; my acquaintance be-
gan the latter part of last winter, and I be-
came quite intimate with him; I first heard
of the flogging affair two or three hours be-
fore he called at my office on the 23d No-
vember; 1 might have seen him a week pre-
vious; I cannot tell whether I had seen him
at any interval between; the 23d was the
first time that I saw any injury upon him; on
tho 23d he said very little about the affair;
he alluded to it, spoke of the defendants,
and said, ‘I suppose you have heard of it.”

S. Henry Stone called.—1 am a merchant
in Kilby street; on the 17th November last I
met Mr. Sumner at Mr. Porter’s office about
2 o’clock; Porter’s office is 10 Railroad Ex-
change; I wentto the ofiice to see Mr. Porter
on business; Sumner was then writing at his
table; Mr. Porter was out; that evening Mr.
Porter came to me and mentioned his affair,
and in that way I fix the date; I had seen
Sumner before; at that time I saw no signs
of injuries on Sumner’s person; I had some
conversation with him, and had a full view
of his face; I cannot fix the day when I next
saw Sumner; it was after the examination of
Porter’s assault case; think it was on the
Thursday following, at Mr. Porter’s office; it
was some day of the week following Porter’s
agsault case in the Police Court; the lasttime
Isaw him in Porter’s office was in the latter
part of the afternoon; did not observe the
clothing he had on; he showed me some
bruises on his person; he had a mark under
his left eye, also his left ear; I know it was
his left ear from the position in which he
was standing; did not see the extent of the
discoloration on the ear because he turned
it over; he had a piece of court-plasteron
the mark under his eye; my attention was

not called to his neck; his eye was black; I

stayed in the ofiice fifteen minutes ; the
swelling behind the ear was of considerable
éxtent; I did not notice that he had any
difficulty in breathing, but he said that he
was troubled to get a long breath.

- Cross-examined by Mr. Parker.—-I saw
Sumner twice after the assault, at Mr. Por-
ter’s office; I do not know that he had any

business there ; Mr. Porter was present both
times; the assault was discussed, and more
or less said about making complaints against
Coburn and Dalton for the assault on Sum-
ner ; Sumner was advised by many people in
the office to prosecute, but I heard no deci-
sion upon the matter; a great many people
came in the office; his friends generally ad-
vised him to prosecute; I did not go to the
office by appointment, nor with the expecta-
tion of seeing Sumner; I am not acquainted
with Dr. Hill; after the interviews with Sum-
ner in Porter’s office, I did not see him alive;
I went to his funeral. .

To Mr. Cooley—I went to the funeral by
invitation § Mr. Porter is cousin to Mr.
Sumner.

Mary Hunter, called.—I lived with Mr.
Coburn, 84 Shawmut Avenue, in Nov. last;
I was employed to take care of Mrs. Coburn’s
child; I was in the house when Mr. Coburn,
Mr. Dalton and Mr. Sumner came in; 1 was
in the chamber where I generally sat when
they came in; I went out shortly after they
came in and went up stairs to my own room;
I did not see thém down stairs; I went down
stairs a-short time after; I stood in the front
entry when Coburn, Dalton and Sumner
came down stairs; I did not see them doinﬁ
any thing; they were so close together
could not see what they done; 1 heard scuf-
fling in the entry; I went into the kitchen
and cannot tell where they went to from the
entry; I did not hear any noise down below;
I returned to the entry in a few minutes to
see if I could observe what was going on;
when I got into the entry I heard a noise of
scuffling down stairs; I think that they were
in the wash-room and the entry down stairs;
the scuflling dewn stairs lasted three or four
minutes; I heard no sound of blows; did not
hear any person cry ‘‘oh, don’t, you’ll kill
me;”’ 1 did not say it myself.

Q.—Did you hear any person say “Don’t
do s0 ?”’ Objected to as a leading question
and ruled out.

I did not hear any body say ‘Oh don’t,”
or ““Don’t do so;”” 1 saw several persons on
that floor; I did not see Mrs. Coburn down
stairs while I was there; I did not see Ade-
laide Coburn in the house until evening; I
was not in the house all day; I heard cries
up stairs, but no words; I saw Mr. Flanders
in the house; I did not hear any kicking, but
heard a noise at the front door and outside of
the house. | ,

Cross-examiued by Mr. Danag.~Mrs. Co-
burn’s child will be one year old on the 17th
of next month; I was in the chamber with
Dalton, Coburn, Sumner and the ladies
about three minutes; when Mr. Sumner came
in he said, “How do you do, Nelly?”’ and
held out his hand. She made him no an-
swer, and gave his hand a slap; Nelly is Mrs.
Dalton; 1 went right out; afterwards I heard
Mr. Sumner say he was not the cause of 1t,
he was very.sorry for it, and his cousin had
drawn him into it; this was all I heard him
say; I went out to take care of the baby; I
did not hear any more words while they were
in the basement; the cries up stairs were
made by the women; I heard no other; I had
seen Mr. Sumner before in Mr. Coburn’s
house—about a week before; I opened the
door and let him in once, and at another time
I saw him going out; once was on a Satur-
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day, but I cannot tell what day the ether
was; he came in the forenoon, between break-
fast-time and dinner; I let him in at his sec-
ond visit; Mr. Coburn and Mr. Dalton were
not in the house; when I let him in he
asked if Mrs. Dalton was in, and I told
him she was, and showed him into the
. gitting-oom; 1 went up stairs and told Mrs.
Dalton that a gentleman wished to see her,
and she went down into the sitting-room; 1
knew Mr. Sumnor by name then; Mrs. Dal-
ton told me his name the first time that he
came to the house; Mrs. Dalton had a dress-
maker up stairs named Lucas when he came
the second time; at his first visit, I looked
out of the window and saw him, and then I
asked Mrs. Dalton who he was, and she told
me it was Mr. Sumner; Mr. Sumner stayed
in the house about an hour at each wvisit;
when he called the second time 1 told her
who it was; Mrs. Dalton did not live in the
house; the first time that he called Mrs. Dal-
ton had just come in the house to make a vis-
it; the front door has a catch-lock; the doors
and windows in the wash-room are generally
locked; I saw Sumner after®he got over the
fence; he was stooping down to pick up his
hat which, I thought, had fallen off when he
jumped over the fence; he was then in an
open space leading to Waltham street; 1 do
not know how he got over the fence, or whe-
ther he fell in getting over; I did not see
Coburn or Dalton in the back yard at the
time, and did not hear their voices there.

To Mr. Cooley—Sumner was standing on
the other side of the fence at the back side of
the yard.

[A plan of the house and fence was shown
to the witness, and she described the fence
that Summner got over as the one facing
Waltham street. ] |

To the Foreman of the Jury — In getting
over the fence he got into another man’s yard
and there was an alley way from this yard
leading to Waltham street.

To Mr. Cooley.~There is no fence around
the yard adjoining on the northerly side; it
leads right out into Waltham street; I can
see into this yard from the kitchen windows;
I do not know where Coburn and Dalton
were when 1 saw Sumner picking up his hat;
I looked out the kitchen side window when
I saw Sumner; nobody was there for him to
run away from after he got over the fence;
Coburn and Dalton were not in the yard; no-
body has talked with me about the matter;
the next day I told Mrs. Coburn and Mrs.
Dalton that I saw Sumner over the fence; 1
have had no conversation about the affair ex-
cept on that day to Mrs. Coburn and Mrs.
Dalton,

Q.—Did 1}'011 hear Sumner say, ‘“Oh, don’t
do so, you’ll kill me ?”’

A.—L did not hear any such thing.

The Court here adjourned until 9 1-4
o’clock daturday morning.

TIHRD DAY.

SATURDAY, Jan, 26.—The Court came in
at 9 1-4 o’clock, and in the absence ofsever-
al witnesses to prove the assault, Mr. Cooley
asked leave to introduce medical testimony in
regard to the autopsy on the body of Sum-
ner, and afterwards recall the witnesses for
the purpose of their opinions of the cause
of the death. o

Mr. Parker objected, and he was sustained
by the Court.

Josiah Porter, called—Il am an attorney—
reside in Cambridge; I was in the habit of
visiting Fera’s saloon in West street with
my cousin, Wm. Sumner; our first visitthere
was two or three weeks previousto the
17th November last ; my cousin was
precisely my height; he was shorter than
either of the defendants; he was fuller and
more rounded than Mr. Coburn, and perhaps
of about the same height; I never visited Fe-
ra’s saloon with any other person of the name
of Sumner; I wasat the house of Mr. Coburn
on the 17th November, about 1 o’clock in the
afternoon, and received severe injuries there.
Q.—From whom did you receive the inju-
ries ? [Objected to as irrelevant. Objection
overruled.] A

A.—By Coburn and Dalton, the defendants
here.

Q.—Did you see Sumner on the 17th No-
vember last ?

A.—Yes, sir. I did not see him the day
before, but within a day or two; he then ap-
peared to be in sound health, and I saw ne
signs of injuries upon him; I saw him on the

Thursday and Friday succeeding the
17th; Mr. Stone was at my office omn
Thursday following the 17th; Mr. Sumner

then had the mark alluded to under his left
eye, and he called my attention to the mark
on his ear, and complained of a pain in his
chest ; I saw nothing further on his head; I
merely noticed the discoloration on both of
his ears; I did not see any discoloration ex-
cepton the ears; there might have been some
behind the ear, but I did not notice any; he
was warmly clad for the season; had on a
winter overcoat and a felt hat; one day when
he came in he had a white handkerchief over
his left eye; he took it off when he came in;
I did not observe any swelling over the eye,
nor any behind the ear; I visited Fera’'s shop
once or twice a week for three weeks prior to
the 17th.

Cross-ex®mined by Mr, Dana.—I had
known Sumner for a long time, and since 1
had opened my office, last summer, he wasg
in the habit of calling quite regularly; before
that time he visited my house quite often,,
but not regularly; we had grown intimate
after I opened my office, and he made me a
confidant; we went to the saloon sometimes

by appointment with Mrs, Coburn and Mrs,
Dalton. |

Mr. Cooley objected to this line of inter-
rogating the witness. Mr. Dana thought
that the largest latitude should be allowed
the defence; and, as this witness was called
as an important one for the government, he
wished to show the peculiar complicity of the
witness and the decegsed in the affairs pre-
ceding the assaults. He wished to prove
that Porter was a biased witness. My. Par-
ker also stated that the defence wished to
shew by this witness the amount of provoca-.
tion.

The Court ruled that it is was immatenal,

to piro-v.e any provocation at this stage ef the
trial. .

Mr. Dana said they did not wish to ghow
what provocation was given by Porter, but
only to find out whether the witness had not
had a quarrel with the defendants. |

Mr. Cooley said that this question should:
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be met at the outset. Any evidence which
tends to establish inferentially the bias of a
witness, is inadmissible. In regard to this
matter, if such testimony is admitted the de-
fence can go into: an investigation of the
whole lives of the witness and the deceased,
and he therefore objected to it.

Mr. Dana thought that the jury could dis-
tinguish what evidence was pertinent to
prove the bias of the witness, and the Court
would see that the jury did not misapply
it.. We may show the amount of hostility
of the witness against the defendants, and
that he has already commenced a suit against
them for assault and battery. We have a
right to show how far the witness is biased
on account of the alleged fact that the as-
sault was made upon him and Sumner be-
cause they haditaken improper liberties with
the wives of the defendants. If we are al-
lowed to examine the witness upon this
point, we can show that the witness and
Sumner were equally involved in the mat-
ters which led to the assault upon them, and
further that the witness has strong reasons
to conceal as much as possible of the trans-
actions.

Mr. Cooley replied that the bias must be
guch as to prove that it has a connection
with the subject matter testified to. The
government had gone no further than to
prove by the witness the identification of
Sumner and his visits to Fera’s shop, and he
therefore objected to any further cross-ex-
amination than that which referred to the
subject matter introduced by the govern-
ment. Allother testimony would be illegal.
He then asked what possible bias could ex-
ist in the testimony of the witness that Sum-
ner went to Fera’s shop; that Sumner called
at his office and showed him his wounds?
There could not be any bias in this, and if
there was it would not influence the minds
of the jury. I have no right to yield the se-
curity of the law, as & public prosecutor. If
I was allowed to use my sympathies, it might
be another thing. Because the &efence im-
pute that a bias existed at the time of the
assault, they have no right to go into an ex-
amination of other matters.

The Court stated that there were two
streams of testimony running side by side,—
one legal and the other illegal. Great care
must be taken to prevent the mingling of
those streams together, because they could
not be separated thereafter. The Court then
ruled that the defence might show what con-
cert existed between the witness and the de-
ceased in all the ordinary affairs of life, but
not any thing relating to the intimacy exist-
ing between them in the matter now under
examination. The Court also ruled that the
defence could not go further than to show a
bias. |

Cross-examination continued.—I have been
to F'era’s shop quite a number of times by
appointment; -nearly every time I went by
appointment.

- Q.—At those times did you go with any
person besides Mr., Sumner? [Objected to,
and sustained. ] , o 33

- 1 went there with Mr. Sumner most every
time, but not by any appointment with Mr.
Sumner; I was not in Fera’s shop on the 17th
Nov.; 1 made no appointment to go there 6n
that day; I usua.lli)y visited the shop with

Sumner at about five o’clock in the afterhoott.
The Court here ruled out all testimony

which did not refer to joint .and concerted

action between the witness and Sumner.

Mr. Dana argued that, the fact that these
parties went to Fera’s shop together did
show a joint action. |

To the Court—We generally went to the
shop together.

Q.—Did you go there by an appointment
with Sumner, or by appointment with parties
who are not to be named ?

. A.~—I went there several times by an ars
rangement with Sumner, and sometimes by
appointment 'to meet other parties. We
sometimes met there by agreement in pursu-
ance of appointments to meet other parties.

Q.—Did you go there by common agree-
ment to meet other parties ? ; E

The Court ruled that this question had
been answered aflirmatively, and objected to
any further examination on this point.

Q.—Had you been to ride with Mr. Sum-
ner before this time ? Objected to and over-
ruled. ,

A.—I had b&n only once in a carriage
with him for some three months previous;
this was some time within one week of the
17th November; it may have been a day or
two before, but I think not; we started from
Court square; Mr. Sumner called for me at
my office; we went from there to Cambridge-
port and stopped; we went together there;
we stopped in the street about five minutes;
the stoppage was intentional. ~

Q.—What was the intention? Objected
to.

Q.—Was it in pursuance of any arrange-
ment ? Objected to.

Mr. Dana thought that the question went
to show one of the common-concerted ac-
tions between the parties, and was therefore
admissible under the previous ruling of the
Court. |

The Court said that the ,utmost latitude
would be allowed in the cross-examination,
but it was useless to waste time by going into
a geographical investigation of Cambridge-
port. Ruled out. | |
W.—We stopped in Cambridgeport about
five minutes, and then went to Brighton and
stopped at a hotel there about fitteen min-
utes; we then returned to Boston and stopped
near Shawmut avenue; it might have been
on the corner of Shawmut avenue; I gotout
of the carriage there, and did not get In
again; the coach then drove off with Mr.
Sumner. |

Q.—Did any body else get out of the car-
riage? [Ruled out.]

it was about six o’clock- when I got out at
Shawmut avenue; we left the city about 4
o’clock in the afternoon; during this ride
Sumner and myself conversed together; we
took some refreshments at the hotel in Bright-
on; I frequently rode with Sumner in the
omnibuses, but n{}t by any particular agree-
ment; we generally rode to the South-lnd;
we generally gut out in the vicinity of Dover
street; we had a particalar purpose in going
up there; I did not live in that vicinity, nor
did Sumner e

Q.—Did you have a common purpose In
going there to visit any body ? [Ruled out.]

Q.—Do you know where Waltham street
is? No. We used to get out near the park
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we generally walked together when we got
out of the omnibuses; we did not walk side
by side but in the vicinity of each other, so
near that we could speak together. we were
not alone.

Q.—Who were the persons with you??—
Ruled out. |

- Q.—Did you know about the movements
of Sumner on the 17th.

A.—No, sir. I am acquainted with Mr.
Stone; am not much acquainted with Dr.
Hill; did not know that Sumner was acquaint-
ed with him.

[ Witness was bere shown a letter which
he identified as being in his own hand-writ-
ing. 'This letter was not put into the case.]

Q.—Did Mr. Sumner show you his corres-
pondence ?

A.—Some of it. I do not recollect that
I ever showed him mine. I don’tremember
of his ever showing me a letter until one day
in a confectionary establishment; this was
about three weeks previous to the 17th; he
showed me a letter on one occasion after-
wards; I think it was on the day of the ride
or before the ride; I think that I met Sum-
ner at Parker’s, by appointment, after the
ride; I walked down town by going through
Shamut avenue and down Washington street;
this second letter was sent to him; he show-
ed me one letter that he had written, and 1
think more; the letter that he showed me was
in reply to one that he received first; the
letters which he sent all referred to one per-
son;l have seen Sumner’s hand-writing.

[ Witness was here shown a letter which
he thought was in Sumner’s hand-writing,
and was written in his office.]

[The letter shown consisted of an amatory
poem”f Moore’s, dedicated to ¢ Nelly,”” by
Sumner. |

W-—I furnished the poem to Sumner, but
did not assist him in getting it up; he did
not read it to me after he had copied it; I
think that I recollect he told me [witness
was here stopped by the Court.]

Q.—Did he write any other letters in your
office? Ruled out.

Q.—Was this correspondence alluded to of
a business character? Ruled out.

A\

Mr. Dana—Can we show that this corres-.

pondence was a confidential one between the
parties? The Court refused permission on
the ground that the contents of the letters
were irrelevant. _

Two letters were shown to witness, which
he read through with considerable interest,
and then asked for time to examine them.—
He finally stated that he had seen one dated
“Thursday, 15th,” November,”” which re-
sembled one of the letters now shown to and
read by him. We are sorry to say that the
witness did not read aloud. He thought that
he had not before seen the other one shown
him. The witness was about to make an
explanation In regard to one of the letters,
when Mr. Cooley put in a standing objection
to all questions about particular letters,

To the Court—I do not wish to correct any
of my testimony; I thought that an explana-
tion would make the answer in recard to the
letter better understood. e |

The Court then sustained the objection of
Mzr. Cooley,

Mr. Parker thought that they might go
far enough to identify the letters, and the
Court assented.

Another letter was put into the hands ot
the witness, and as it was not in the hand-
writing of witness, Mr. Cooley objected.

Mr. Dana stated that it was a letter which
no other person living but the witness could
identify, and it might be of service hereafter
in the case. | |

The Court thought that such a letter could
not be used in the case, but could not decide
until it was introduced as part of the testi-
mony. .

Mr. Dana gsaid it was the intention of the
defence to put the letter in‘hereafter, and he
assured the court that it did not refer to the
degree of intimacy existing between any par-
ties.

Mr. Parker further stated that the defence
might show by the letter that Mr. Sumner
had said he was but slightly injured.

The Court ruled that such wouid be here-
say evidence, and therefore not admissible.

r. Dana stated to the Court that it was
his present intention to offer the letter as
proof of something else which had not been
offered, and he only asked to have the letter
identified now by the witness. The ground
now stood upon, he said, was a very delicate
one in the relations of counsel to clients and
counsel to the Court. He wished to know if
it was required of the defence to state their
case, under the ruling of the Court, in order

to obtain the admission of the letter as evi-"

dence. He could not now tell what bearin
the letter may have in the case, and he di
not think it richt to his clients to develope
the case for the defence at the present stage
of the case, before the most material part of
the government evidence had been offered.

Mr. Cooley thought that the defence
should so far develope their case as to show
the materiality of the letter as evidence, or
else the letter should be ruled out. He had
no objection to thie defence proving that it
was a genuine signature of the person who
purports to write the letter; but he objected
to their proving anything further in regard
to the identity of the letter. 5

The Court decided that the defence might,
upon their assurances that they intended to
offer the letter as material evidence, now
prove its 1dentity.

Mr. Cooley renewed his cbjections, but

they were overruled.

Q.—Did you ever see that letter before?
Objected to, but overruled. |

i —I think that I have seen it before; on
looking over certain passages my impression
is that I have seen it before; I think that I
have seen the handwriting before.

Q.—Have you ever seen that letter in Mr.
Sumner’s possession ? Ruled out. |

Q.—In whese handwriting is the letter ?
Objected to.

T'o the Court.—I do not, of my own knowl-

edge, know the handwriting,

Q.—Has any person acknowledged to you

that they wrote the letter ? Objected to.
Q.—Were you an attesting witness to the

letter ? : |
A.—~—No, sir. . |

Q.—Is that the letter of the person by:

whom 1t purports to be signed ?
A.—The initials have a peculiar appear-
ance; one is a little scratched, but the other

looks natural; the letter is signed by two ini-

tials.

. .
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Q.—Do you know whose initials they are ?
[Objected to, and ruled out.

Q.—Have you ever seen that letter in the
possession of Sumner? [Ruled out.]

Q.—What do you mean by saying you
don’t know the hand-writing of your own
knowledge ?

A.—I have been told

The Court ruled that if a given person
adopted that as his letter, it could not be
admitted as the handwriting of the party
who adopted it.

Mr. Dana stated that he was instructed
that it was in the power of the defence to
show that it was a letter of Mr. Sumner’s,
but not in his handwriting, and they wished
to learn from the witness whether the initials
are in the handwriting of Sumner, or whether
he procured some person to write his initials.

Mr. Cooley objected, on the ground that
any declarations made by Sumner in regard
to his health could not be put in against the
government as competent testimony, for the
reason that they could not show under what
circumstances it was written.

Court—The law is well settled upon the
point of the admission of declarations, and it
allows them to go further than the declara-
tions to medical men by parties who decease.

The letter dated “Thursday, 15th Nov.,”
was then shown to witness, and he stated
that the signature and body of the letter was
in the same hand-writin%. |

Q.—Did any body whose signature is in
the letter tell you whether it was his letter
or not ? Ruled out.

Court—Did any body tell you that the let-
ter was his?

A.—No, sir.

Court—Did any body tell you that he got
the letter written and adopted it as his?

A.—No, sir, :

Q.—Did you ever see that letter in the
possession of a person whose initials it
bears?

A.—If 1 saw it at all it was in the hands
of the person whose signature it bears.

Q.—Who was that person?

A.—If I saw it at all it was in Mr. Sum-
ner's possession; my impression is that I
have seen it before.

Q.—What is your best recollection of hav-
seen it before? Objected to.

Jourt—Do you remember having seen that

letter before?

- A.—I think that I have; I recollect simi-

lar language; if I saw the letter before I did

no%read it through.

To Mr. Dana—I recollect language similar
to language in the letter.

Q.—Do you think, upon the whole, that
you saw that letter in Sumner’s possession?

- A.—I think I have seen a similar one; from
my recollection of the general language of
the letter and its character, my impression is
that I have seen it before in the possession of
Mr. Sumner.

Another letter was shown to the witness,
and he stated that he thought it was in the
same handwriting of the other.

Q.—Have g’ou seen 1t in the possession of
Mr. Sumner

A.—I don’t think I have.

Q.—Did Mr. Sumner ever show you any
gifts that he had ?

A.—IHe showed me a gold ring with a

in

whi% stone in it, and marked with the let-
ter D,

[The above question and answer were ob-
jected to and ruled out.]

Q.—Were you present at an interview
between Mr. Stone and Mr. Sumner, in your
office ?

A.—I was; the subject of prosecuting Co-
burn and Dalton for the assault on Sumner
was referred to; Mr. Buckingham and Mr.
Merrill were present; I have commenced a
suit against Coburn and Dalton.

Rufus P. Sumner called—l am father of
Wm. Sumner; reside at Milton Upper Mills;
I am a farmer; the age of William was 20
years ; he was 20 last September ; he died on
the 11th of December last; Mr. Porter was
present at his funeral; cannot say that Dr.
Hill was present, but I saw him looking at
the corpse in the tomb; the funeral took place
on the 13th Dee.; I do not recollect seeing
Mr. Stone at the funeral; I am not acqcaint-
ed with Dr. Hill er Mr. Stone ; my son came
home injured on the 17th November; he
came home at his usual hour in the eve-
ning; when he came into the house he
had the appearance of a person injured; 1
saw that he was injured in the eye; the eye
was inflamed, the skin was broken, and it
bled a little; he! had a handkerchief over it
tied round his head; do not recollect whether
his eye was swollen or not; there was a dis-
tinct mark on his eye; there was blood on his
eye, and I cannot tell the color of it; the
next morning the eye had swelled, and
was of a dark red color; it grew
darker in a few days, and appeared more
like a black and blue eye; 1 did not observe
any other injuries on his person on the night
of the 17th; I did not examine to find any;
I did not notice any other marks of injury;
afterwards I did not examine him particular-
ly, but some of the family . did; his
general appearance indicated that he was
injured more than I knew of; he show-
ed it by a loss of appetite and his spirits
were not so lively as usual; in bathing his
eye with camphor and other things every da
for the first week ; his mother and himself
made the application ; he made complaints
of his stomach, face and left.side of his neck;

he complained of soreness in these parts; I

do not know anything about his vomiting ;
I did not notice any mark behind his ear
the first week; he nursed himself
during that time; a week afterwards 1 saw a
mark under his left ear similar to the mark
under his eye; it was of a dark color like
that of a bruise; the mark was about as wide
as my finger, and an inch and a half in
length; the second week after he was injured
Isaw a faint mark on hisear; it wasa black
and blue spot and covered the back part of the
ear under his hair; I did not notice his neck
particularly; I saw him bathing his meck
at different times; after he was injured he
laid down in the day time on the sofa quite
frequently, and sometimes in the evening.

Two o’clock having arrived, the Court'ad-
journed until Monday morning at 9 o’clock.

FOURTH DAY.

MoNpAY, Jan. 28 —The Court came in at
nine o’clock, precisely~—and, after some econ-
sultation between the ceunsel, the examina-
tion of government witnesses was resumed.,
The second jury were dismisged for the term,
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Rufus P. Sumncr, called.—My occupation
keeps me about the house most of the time;
I have no knowledgze of my son taking cold
afrer he was injured; he usually went out well
clad, and he never went out in exireme wea-
ther; I.was at home all the time except one
dayy the 24'h, when I was in Boston until
three o’clock, P. M.; my work kept me about
the house most of the time, and I was not
away from my regular meals, except on the
24th ; I was in and out of the house; I was in
the house about three or four times each day,
between meals, for most of the time after he
was injured; my sOn never weat away a great
distance from the house, except once; he vis-
ited Boston once, on Thursday, the 224 Nov ;
he left the house late in the forenoon, and
went in the afternoon train, somewhere about
one o’clock; I am sure it was not any later, it
might have been the ten o’clock train in the
forenoon, but I think it was not; my impres-
sion is that he also visited Boston on Friday,
the 23d, but I did not know it at the time; the
first time that he came In he had his coat on,
and his mother tied a handkerchief about his
head s0 as to cover his left eye and ear; 1 saw
his mother tie the handkerchief to his head;
his other dress was woollen, and he had on
flannels; his coat had a velvet eollar, and

11 o’clock; I have no particular knowledge
of his geing out to kick football on Thaunks.
giving day; I think he went to his aunt’s in
the evening of that day; she lives about half
a mile from the house: 1 did not see in which
way he went from the house, I ohly sa=® him
preparing to go with one of his brothers; the
distance to his aunt’s is two miles by the
road and about half a mile across the flelds
and Neponset river; one of my sons went
round by the road in a carriage and took some
children with him; he returned home about
9140o’°cloeck; he was warmly clad that even-
ing; had en two costs and a woolen dress
throughout; I did not see him puta handker-
chief on; the roads were dry at the time.and
there was a good foot bridge over the river; 1
have no knewledge of his being out of doors
at other times; after he received his in-
juries his spirits fell off very rapidly; pre-
viously he was very cheerful and fond of
amusements and singing; after his injuaries
I do not recollect of his taking part in any
amusements; on Thanksgiving day he took
ne partin his brother’s amusements in the
house; 1 do not know of his joining in any
amusements made by others; he was not
particularly downeast, no more than appeared
by his not participating in any amusements ;

would cover his face and neck very well; its I cannot tell how often he laid down on the

was not turned up while fixing to come in;
the weather was pleasant but rather cold—not
uncomfortably so; it was a sunny day; he re-
turned home in the last train but ome, about
6 14 o’clock; the depot is about a mile from
the house, and I think that his youngest bro-
ther carried him down, but I cannot tell whe-
ther he brought him back or not; he ¥iad
bzen in the habit of riding in Mrs. Hollings-
worth’s carriage; [ don’t know whether he rode
from the depot home or not, on the 22d; I
Know frem eircumstances that he visited Bos-
ton on Fridas; he was dressed the same as
efore . I believe; when he returned he had
on his overcoat and handkerchief; I did not
notice that the collar of his coat was turned
up when he returned home; on Friday he
came home im the 6 o’clock train; I think
that on IFriday he left home inthe 10 o’clock
trair; I saw him at home at 8 o’clock in the
morning; at other times, after he was injured,
he took his gun and went a short distance
from the house to shoot some quails; I think
it was some day in the first week after he was
hurt; he was gone only a short time, perhaps
half an hour; on the 23d, when he came in
town, I teink it was a pleasant day; as near
a8 I can recollect, it was pleasant all that
week; tie 23d was, I think, a sunny day;
when he went out to shoot quails he had on a
sack coat and one under it, both of them
woolen; I don’t know of a day when he did
not have hiseye covered; on the day he went
out t shoot he had his eye covered;
he had thick boots and woolen stock-
ings on; he also went: out about
an hour on Thanksgiving day; that is all the
time that I recollect; he was well clad then,
and had {wo coats on and had a handkerchief
over his eye; he haﬂ on his brother’s thick
boots at that time; he bought a new pair of
calf-skin boots about a week before he was
ipjured, and wore them into the city on the
22d; 1 don’t know why he did not stay out
longer when he went a gunning; he went out
with his gun in the forenoon, between 10 and

2

sofa after he wasinjured ; before that he weuld
generally go where his legs could carry him ;
he was generally at homenights ; and I thing
that he was at home on the night preceding

the 17th; he has stayed at Mr. Porter’s a

few times, and at a brother’s in Cambridge ;
he was generally in town In the day time
when he was well; the probability is that he
was at home on the morning of the 17¢th; I
never saw any signs of external injsries upon
him before the night ofsthe 17th; 1 have no
knowledge of his having been injured after
the 17th, not even of cutting his finger, or in
any way—if he was ipjured it was unknown
to me ; his general health from his boyhood
?p to the 17th Nov. last was very good;
bout fourteen years ago he had the scarlatina
or throat distemper; he was about six
years of age then; I cannot recollect
how long he was confined, but think it was
not more than a fortnight; he had a physi-
cian at the time; there was nothing lett
after he got well to show any affection of
the throat, te my knowledge; on the second
week after his injuries he attempted to as-
sist his mother in putting down a carpet,
but left it before he got through; his mother
asked him why he dida’t finish it, and he
said it made his head feel bad, and he
couldn’t; I do not think that I saw him
vomiting after he received his injuries; he
had a lameness about four years ago; he had
no signs of it after a month had elapsed; I
do not recollect how it was caused.
Cross-examined by Mr. Parker.—I have
testified three or four times in regard to
these circumstancas; first before the coro-
ner’s jury, next before the Police Court, next
before the Grand Jury, and next in this
court; I am not sensible of any variance ex-
cept on one or two points; I may have stated
more at this examination, and I may have
omitted something which_I have testified to
before; if you will ask me questions [ will
answer them, |
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Parker.—~1 want you to tell me what you
bave omitted.

W.~If you will put it to me I will answer
you. |

Parker.—I want you to put it to me, and
tell me what is in your mind.

W.—I do not know what you want.

Parker.—1 want to know if you have not

leit out something that you testified to 1n the
Police Court.
. Mr. Cooley objected to this kind of cross-
examination. He wanted questions asked the
witness; and it was not the right of defence
to ask the witness for a declaration.

The Court informed the witness that in
making any declaration he must confine him.-
gelf within the rules of evidence.

W.—1 do not know of anything particular
that I have omitted; I am perfecily wiliing
to testify; I may not have used the same lan-
gouage, but I think that 1 told the saue
facts,

Mr. Parker then read the rules of evideace
from Greenleaf to the effect that declarations
of the deceased in regard to the extent of in-
Juries received, could be introduced, when it
was proved that the declarations were mnot
feigned, and had been once introduced as tes-
timony in a primary examination.

over his eye the first week; the second week
he had it off some of the time; I think he was
out about the farm with the bandage off: don’t
rereember that he had a bandage on Thanks-
giving day when he went out; cannot say
whether he did or not, but think not; I do
not know of any cause for the depression of
his spirits except his bedily Injuries; do not
recollect that he ever said whether his de-
pression of spirits was caused by mortification
of mind or bodily injuries; the cause of his
injuries was never a subject of discussion
with me; 1 found that it injured his feelings,
and did not make any allusion to it; after 1
found that something injured his feelings,
both mentally and bodily, I abstained from
speaking to him about the ipjuries; I bad
heard how he got injured.

Mr. Cooley ebjected to the line of cross-
examination, and Mr. Dana objected to any
interference by him. !

Mr. Cooley said he wanted to know wheth-
er the witness was giving- his opinions or
speaking of his knowledge, and hie therefore
objected to his giving any opinions.

Court.—The last answer is clearly inadmis-
sible. The law allows us but this week to
try the case, and the counsel must not waste
the time so much as has been done. Person-

Mr. Cooley said that if illegal testimony #ally,the Courtis perfectly willing to have as

was admitted in the court below, it did not
make it admissible in this court.

Court-——We must exclude all testimony that
is illegal, and are not te take illegal testimo-
ny because it was admitted in the court be-
low. - |
Mr. Parker—Did you caution your son
against taking cold?

W.—1I did, and also did his mother.

Q.—What did you say to him? Objected
to, but Qverruled. -

A.—When he went to Bo#ton I told him
that I thought he was not fit to go; he said
that he must go in, and I teld him to wrap
himself up well and. warmly; the handker-
ci:ief he wore over his eye was folded and
fastened by a pin; it was worn diagonally; he
had it on all the time during the first week;
bhe had no physician then; the physician was
gent for Dec. 4th, and came the next day;
the weather on Thanksgiving Day was not
particularly severe, but rather cold; it was
guite uncomfortable and raw; we dined at 2
o’clock on that day; I was about the house
nearly all day; the football game was, I think,
after dinner; I did not see the game plaved;
I understood that he rode home on the 17th
Nov. from the depol to the house; the cars
arrived between six and seven; the family
was eating supper when he came home; he
sat-down to the table; he went to bed a short
time after supper, about 8 o’clock; Mr. Hol-
lingsworth lives about a quarter of a mile
nearer the depot than I do; his first name
i8 Aymer; my son was at breakfast the next
morning; I don’t know of his going out to
ghoot but twice with his gun; I do net recol-
lect that he fired his gun; he went to shoot
some qualls on my cultivated land; my farm
embraces about fifty acres; I did not wateh
‘him particularly when he went out with his
gun the second time; one of his brothers went
out with him; they were out about an hour
And brought home a few birds; they had a dog
with them; he went alone the first time and [
saw him most of the time; he had a bandage

much time taken as counsel desire, but the
law limits the term, and the Court must be
ruled by the law. ;

Mr. Parker said that he wished and had
a right to show the state of mental depres-
gion.

Q.—What did you discover in regard to
yor son’s mental depression ?

A.—]1 did not discover anything parficu-
larly; Dr. Holmes preseribed for him when
he was lame; the carpet was about 16 by 11
feet, and was tacked down; he put down
about one-half of it; he had to stoop in do-
ing s0; this was before Thanksgiving Day;
his voice was always clear and good; I
knew of no difference in his voice.

Mr. Dana offered witness a letter to prove
its identity, and asked him if it was his son’s
handwriting. The witness said that he was
not familiar with his son’s handwriting, and
could not tell ; his handwriting had changed ;
my son weighed one hundred and fifty pounds
as I have understood; I do not recoliect of
having stated that there was any blood on my

son’s eye when he came home on the 17th;
I saw his mother bathe his neck some day
after he was ipjured; it was a dmy or two
after ; I know that he did not visit Boston
but twice after he was injured; if any body
told me that he was in on the 30th Nov, I
should very much doubt it; if he had been
away from the house for any length of time
I should have noticed it; I did not see him
when he came in the second time,

To Mr. Coeley—I1 think that he could not
have been in’'Boston on Thanksgiving day;
he was taken sick on Tuesday after Thanks-
giving; he might have set up part of that day;
he began to complain of his getting worse on
the 1st December; he had complained of his
eye previously, but at this time he complained
more; he complained of his eye, more or less,
after he got injured; I have reasons to sup -
pose that he was at home on the 30th, but I
may be mistaken; I was at home most of the
time myself, and think that I saw him there,
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Rufus W, Sumner, called.—1 reside at
Milton, Brush Hill; am a son of Rufus P.
Sumner; I noticed my brother William on
the night of the 17th, when he came home;
I saw his eye; it was dark all under the eye
and around it; the skin was very much
bruised, and the eye it-elf looked red; the
bruise extended from the cheek bome up to
the eye, and the skin was discolered over the
eve; 1 noticed that the left side of his face
was swollen, and also his neck; all of the
left side of his face appeared to be fuller than
the other; the eyelids were much swollen
compared with the other; there was a dis-
coloration on the side of his throat; the next
day I saw a mark on his ear; his lower jaw
was discolored, and also lower down on the
neck. [Witness described the mark as ex-
tending from the back of the ear under the
lower ieft jaw.] The mark was wide enough
to be secen, about the ‘width of a finger.

To a juror—The skin was not broken in
the neck.

On the Saturday following I notieced that
the whole rim of the ear and the back of
. it was discalored; it was of a dark-blue color?
be complained of his chest feeling sore, also
that he felt sore all over, but no other place
in particular; ‘his mother, I heard, bathed
his wounds; on the night of the 17:h I saw
that his eye was done up; I did notsee him
when he came home, but did immediatel
after; he was taken sick on Tuesday, and
complained very much, and laid down on
the sofa; he said that his eye pained
him very badly, and that he felt sick;
he took his bed on Wedne:day; he died on the
Tuesday fellowing, about five o’clock in the
morning; his gpirits were qnite different after
he got injured; before, he took partin every
thing that was going on; after, he did not
join in any thing; his general health previous
to the 17th was very good; I do not know
that he had any sickness for many years, ex-
cept a lame knee; this was caused by.a sprain,
and lasted about four weeks; he was in Bos-
ton most of the time; I recollect when the
children had the scarlatina; it was twelve or
fourteen years ago; I am not aware that he
had any affection of the throat after that
time; cannot say that he was at home on the
night of the 10th of November; 1 never
~Saw any signs of external injuries upon

him before the 17th Nov; do not know that
he was injured after the 17th; did not see any
blood on his head on the 17th, nor any skin
broken; on Thanksgiving day he went out to
kick fdotball; he went about ten rods from
the house; he run a shortdistance to kick the
ball, and I noticed that he stopped short,
turned round and gagged, his face looked
very red, and he then went into the house;
the bail was moving towards him at the time;
there were sides chosen in the game, but I do
not know that he was chosen on one side or
the other; he did not participate in the game
any more than I have stated; L saw him when
out and when he returned; I had noticed
some days previously that he’ put his hands
on his chest aud vomited; I do not know of
my own knowledge that he came in town
after he was hurt ; I heard that hedid ; in the
forenoon of Thauksgiving day, I saw him
coming towards the house with a gun; he
had not been absent from the heuse more
than a half hour; I did not hear him make

any complaints when he returned; he
wore a pair of jthick boots belonging
te me when he went out; was warm-
ly clad in woolen clothes; I did not see
him go over to my Aunt’s in the evening; I
acked himif he didn’t want to g0 over, and he
said that he did not feel able to go; I went
over in a carriage and took some children;
when I arrived he was there; this was about 8
o'clock; he attempted to play cards in the
evening, and I remarked that he did rot seem
to take apy interest in playing; there is a
short route to my aunt’s, about half a mile
long; I saw him at home about 7 o’clock that
evening; he returned from my aunt’s between
9 and 10 o’clock; he was dressed warmly, but
I did not notice whether he had a handker-
chief on or not; I have no knowledge of his
being away from home at any other time, ex-
cept once at my brother’s, on the Sunday
after he was hurt; my brother lives about a
quarter of a mile from the house; he staid
there about an hour and returned home with
me; he was well clothed at the time; he com-
plained of his eye on the night of the 17tk,
and every day afterwards; 1 saw no appear-
ance of his having any cold prior to or after
the 17th.

Cross-examined by Mr. Dana,— Cannot
distinguish my brother’s haundwriting sufii-
ciently to identify it. - [Witness shown a pa

Yy per, but could not identify it as in his broth-

er’s handwriting, he thought that it bore a
resemblance.] I lived at home most of the
time; so far as I know he did not come to
Boston after the 17th November; 1 do the
marketing for the farm; I did not go gunning
with him; think that he had the scarlatina
when he was young; all three of the younger
chi'dren had it, and William was one 0! the
youngest; caunot say that he was very sick,
or in what degree he had it; 1 think that
he was the sickest child; this is my impres-
sion; it has been mentioned in the family
since his death; I spoke of it to my
mother, and it has been a subject of
little conversation in the family; 1 am 33
years old; when I said my brother wore two
coats, I meant a dress coat and an overcoat;
I do not know whether he was at his brother
Gilbert’s on a Sundayevening; I donetknow
that he was at Gilbert’s the day before
Thanksgiving.

Q —Did you state, after the death of your
brother, that if he had made a confidant of
any of the family he would still be living?
Objected to as inadmissible, and the Court said
it was irrelevant, :

"Mr. Dana thought that the question was
relevant, as going to show the condition of

‘the witness’s brother after the injuries were

received.

The Court ruled it out.

To Mr. Parker—The carriage that' I rode
in Thanksgiving evening was a covered one.

To Mr. Cooley—There was not any snow
on the ground. e

Mr. Cooley asked leave to put in Mr,
Ham’s testimony as given before the Police
Court, Mr. Ham being absent from the city,
and his whereabouts not precisely- known,

The defence said that they would have no
objection, if the government would admit Dr.
Ware’s testimony in the same manner,
. The matter was postponed for considera-
tion, 3 g
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Dr. Chrisiopher C. Holmes, called.—I am
a physician ; 1 saw Williain Sumner on the
evening of Dec. oth, last; it was on Wednes-
day; he was gsieck in bed, and had severe in-
flammation on the left eyelids; they were so
swollen as to require counsiderabie eff>rt to
open s0 as to show the ball of the eye; a dark
discoloration covered the lawer lid the whole
extent; it was of a yellowish brown color; he
had inflammation on the left side of the neck,
juat below the lower jaw, also some on the
left cheek, about midway from the eye to the
neck; he complained of pains in the head,
eye, and soreness in the chest; he was very
feverish; under the usnal treatment for in
flammation, the next morning I found him
less feverish; the inflammation subsided; the
first day the inflammation subsided; the first
day the inflammation of the neck was consid-
erable; it covered about an inch in width and
an inch and a half long; the redness on the
neck was not much; I saw him each day and
thought him improving, up to Saturday; on
that day there was some evidence of inflamma-
tion back of the nostrils; Saturday afternoon,
I learned from his brother, whom I met acei-
dentally, that he had complained of sore
throat; on Sunday I found him with severe
inflammation of the throat, at times nearly
causing suffocation; he was also delirious; he
soon was somewhat relieved from the earlier
symptoms of danger from suffocation; he
passed a sleepless night in continual dels
rium, and through the day, on Monday, his
throat was less troublesome, but his sfrength
failed; another gentleman, in cousultation
with mae, Dr. Miller of Dorchester, saw him
on Monday night; he slept the first part of
the night on Monday; was then delirious un-
til a few moments before his death, which oc-
curred about 5 o’clock, Tuesday morning;
that is the history of the case up to his death.

Q —In your opinion, what was the cause of
his death ?

A.~Inflammation of the throat and air-
" vessels. I have heard the testimony in the
case, and consider the external injuries the
predisposing cause, and exposure the imme-
diately exciting cause of his death.

Q.—~What do you mean by saying that ex-
posure was the immediately exciting cause ?

A.—1 do not know of amny better means of
expressing it than to say that I should have
expected him to recover unless he had re-
ceived additional injuries from exposure, I
mean to express myself stronger than I did
before.

Q.—~What are your reasons for expressing a
stronger opinion? |

A.—Because I have heard rumors in cir-
culation in Milton which have given me a
better knowledge of the injuries he received.

Mr. Cooley—You are not to found your
opinion upon rumors,

Witness—My testimony before was that his
death was caused by external injuries, aggra-
vated by exposure. This was my opinion to
the best of my recollection.

Q.—Do you or do you not regard the inju-
ries the primary cause of his death ?

A.—1 consider the injuries the predispos-
ing cause, as I have stated, and I cannot an-
swer it in any language that would better ex-
press my meaning. 3

Q.—What was the cause of the inflamation

in the throat ?

A.—It arose from a morbid state of his sys-
tem, acted upon by inflammation in the
neizhboring parts, and affected by exposure.

Q.—Do I understand that the original
cause of inflammation in the throat was
caused by inflammation ef the other parts,
and t?ha.t those parts were afiected by expo-
sure |

A.—1 think that the inflammation in the
air passages was caused by the primary
cause of the inflammation in the throat, and
extended in consequence of the morbid state
of the system and exposure to the epld; I
consider the inflammation of the throat as
one of the first causes of death.

Q. —What relation did theinjury to the eye
sustain to the inflammaticn whica caused his
death ?

A.—1I should think that it had some rela-
tion to 1it, but not very much., I think that
the inflammation of the eye had great eftect
upcn the whole system. I wish to Jay great
8tress upon the morbid state of the system;
in my fermer testimony I did not make use

¢0f this expression, but I did before the Coro-

ner’s inquest; 1 did say before, in the Police
Court, that the system was in a very excitable
state.

Q —Do you not regard the primary ecause
which produced his death, the external inju
ries which he received, and the exposure to

the cecld the assisting cause?
A.—1 think that he would not have had the

1 flammation if he had mnot bad the beating.
I cannot say that the beating was the original
cause of his death, because it would imply
that it was a sufficient cause; I say that the
irflammation was one of the causes; it was
primary in peint of time.as one of the two
ciuses which produced death; it was an as-
sisting caute, bui I cannot limit the amount
of its assistanco. I wish to he understoed
that there were two causes for the inflamnma-
tion; the primary cauze was the beating.

Mr. Cooley—I understand you to say that
in consequence of the beating an i1nflamma-
tion began; that subsequently, from exposure,
the inflammation increased. Am I right?

A -] wish to have it understood that the
irflammation was getiing better before the
exposure, and the last attack came on.

Cooley—DBefore the last attack he was get.
ting better—and now where do you bring in
the exposure and morbid condition ?

A.—I consider his coming to Boston, and
walking so far on Thanksgiving day, as im-
prudent for a man in his condition, and that
the exposure was dangerous.

Q.—At what time did you thing that Sum.
ner was getting better? |

A.—The deceased told me, in answer to a

question which I put to him for the purpose
of understanding the treatment of his case—
[Objected to.]

Mr. Dana argued that declarations to medi-
cal gentlemen by thelr patients, in regard to
the condition of their health, had been admit-
ted as legal evidence, and cited 1st Philiips,
p. 191, and Greenleaf, sec. 122.

At this stage the Court adjourned wuntil
3 1-2 o’clock.

AFTERNOON.

The Court came in at 3 1-2 o’clock, and,
after overruling the class of evidence pertain-
ing to the declaratiens of deceased to his med-
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ical advisers, the examination of Dr. Holmes
was continued, by the government

Mr. Cooley first read the testimony of Dr.
Holmes already given, for the purpose of re-
vising it, if necessary. The witness objected
to the testimony as taken by Mr. Cooley, as
being mcorrect in some particulars.

I1st. Q.—What was the cause of the in-
flammation of Sumner?

A.—1 think that the inflammation was the
result of external injury, as a predisposing
cause, aggrava‘ed by expozure.

Q.—State whether you think that the ex-
posure of itself was the cause of the inflam-
mation which produced his death?

A.~—1 do not think that it would in & healthy
imnan.,

Q.—Would it in the case of Mr. Sumner?

A.—Not of itself.

Q.—Dbo you think that the exposure he was
subjected to would of itself produce any injury?

A.—Not in a healthy man. |

Q.—Do you think that it would have pro-
duced any inflammation in Mr. Sumner’s
case, were it not for the injuries he had re-
ceived on his hody?

A.—1 do not.

Q.—Do you think that infiammation had
arisen from these injuries before exposure to
the cold? |

A.—Some inflammation musthave followed
directly after the injuries were received.

Q —Was not that inflammation considera-
ble in this case, from what you have heard of
the testimony ? Objested to and sustained.

Q.—What was the extent of the inflamma-
ticn before the exposure? |
~ A.~—I have no means ¢f knowing acecu-
rately. |

Q. —What do youmean by a morbid con-
dition ? |

A.--1 mean a conditicn which renders the

system sensifive todisease.
" Q-—~What means have you of knowing
what his condition was before exposure to the
cold, snd what do you see in the medical his-
tory In the case that indicates that the sensi-
tive condition wa3 attributable to any other
cause than the Injuries which he received?

A.—Prior to the second attack, I know of
nothing to produce the morbid condition,
except the injuries which he received.

Q—On what day did the sccond attack
take place? S e

A.~—1 first saw him on the 6th Dec., and
then learned it.

Q.—Did exposure have any thing to do in
producing the morbid condition up to the
time of the second attack ?

A —Not that I am aware of.

Q —Wanaf ezposure was he subjected to
after his second attack, that made it an as-
sisting cause of the inflammation? °

A.~Ilis second attack I think commenced
the second week after he wasinjured; I formed
this opinion upon what I was told by Sumner
himself or his brother when I called to see
him on Wednesday, Dee, 5th.

Q.—What did he state? Objected to and
sustained. | |

Witness—]I then have no authoritly in stat-
ing that the second attack commicncedythe
second week afier he was injured, if I am to
throw out these statements; 1L have reasonsto
suppose that the inflammationt was aggravated
by recent exposuie befere the second attack.

The severe inflammation at the time was a
proof that there was a recent cause in addi-
tion to the predisposing cause of the inflam-
mation, viz: the external injuries. AN

Q.—What do you mean by a fresh inflam-
mation ? | R

A.—I mean that in some parts there may
or may not have been an increase of inflam-
mation; in other parts there was a fresh in-
flammation; the exposure which I have heard
testified to operated to produce the second
attack, in my ‘opinion; I meant to refer to
this as one of the causes of the gensitive con-
dition of the body; I say that this exposure
was the cause of the fresh inflavrmation on
Saturday, Dec. 1st; I do not pretend to say
that this exposure did not assist in produc-
ing the morbid condition, but I say that the
exterral injuries were the first cause.

- Q.—Do you mean to say that the exposure
contributed with the external injuries to pro-
duce the gensitive condition ?

A —Yes, sir. - |

Q.~—How is this an explanation of the an-
swer that you have before given?

A.—I have no answer to give, except that
I made a mistake; a man who 18 in the morbid
condition that Sumner was after his beating
was imprudently exposed in shooting, kick-
ing foot-ball, walking a half mile, and visit-
ing Bosten twice; these circumstances would
co-operate in producing the inflammation and
add to the morbid condition. ' -

Q —Was the primary cause of his inflam-
matien the external injuries, or the assisting
cause, the exposure? Objected to and sus-
tained. |

Q.—Was tke external injury the primary
cause which produc=d his death.

A.~—There was more than one cause of
the inflammation.

Q —Was the inflammation which pro-
duced his death anything more than an in-
crease of the inflammation caused by the
injuries. |

A.—I'think it was because for a certain
time he was recovering, and then. had a
fresh attack produced by exercise and ex-
posure that he was subject to; I refer to his
walking, and ride on Thanksgiving night;
from the fact of his taking this exercise I

‘judge that he was getting better befere the

gecond attack. j

Q —Do you gee anything that he did that
indicates that he was getting well, except
from testimony excluded by the Court?

A.~—1 cannot say that I do.

Q.—Have you anything to bace your opin.
ions upon that he was recovering before his
sceond attack?

A .1 attribute the sccond attzek to this
exposure, which bhas been testified to on the
stand. ‘I think that he would not have been
able to do what he did if he had not been
improving. Another reason I have for sup-
posing that he had been cxposed, was the
iresh inflammation that I saw on the neck, and

afterwards on the throat; 1 mean the exter-

nal inflamation. i
- Q. ~Can you say that you can tell that the
inflammation was freshy |
A.—Bupposing that the inflammation which
I saw on the 6tk Dec. had commericed on the
17th Nov., there would have been a suppur-
ation of the parts and a ciffcrent appearance
of them. | i
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Cross-Ex. by Mr, Parker.—1 was present
at the pgst moriem examination, and the
opinions which I have expressed were con-
firmed by that examination; Dr. J. B. S,
Jackson, of Boston, conducted the examina-
tion; I reside in the same town as the de-
ceased; there were some cases of scarlatina
about half a mile from Mr. Sumner’s in No-
vember last; people sometimes have this dis-
ease twige, but these cases are exeeptions; on
the post mortem examination the appearance
of the throat indicated that it was not =80
much affected as in cases of scarlatina; 1
think that 1 have known cases of sore throat,
similar to Sumner’s, produced by atmos-
vheric changes; I think that the'external
Lglj ulges of Sumner were not adequate to cause

eath.

Q.—Do you think that he would now be
living if he had not been beaten?

A.—1 do not think that he would now be
dead if he had not been beaten.

Q.—Was the beatiing a necessary and nat-
ural cause of the inflammation of whieh he
died? Objected to, but ruled admissible.

Al"—Nﬂl Eil’. .y

Q.—Was the beating a co-operation or es-
gential cause of his death? :

A.—1 cannot say which cause was the
strongest; on the right side of the neck,
downwards, the glands were in a diseased
state; 1 think that this was not the focus
which produced the inflammation, |

Q.—Might not this focus have predisposed
the inflammation of the throat?

Q.—Might not the upper glands of the
throat been inflamed from a simple sore
throat, without external violence?

A.—I answer this question as I have be-
fore, that the morbid condition and expo-
sure were the exisfing causes of the inflam-
mation. ,

Q.—If there had been bruises and exter-
nal injuries, other than those described, would
they have been apparent at the posi mortem
examination? ‘ |

A.—It would depend upon their severity;
mental depression. might have assisted in
causing his death.

Q.—If injuries which he received did not.

seem appsareut on the pos¢ mortem examina.
tion, might not mental and moral causes have
produced his death,

A.-~The mind has a great control over the
body, but I cannot judge of the effect of his
mental depression because I did not see
him funtil he was brought to his bed;
grief and moral depression would have a
great effect upon the body; the second
attack was a fresh one upon his condition at
that time; a slight bruise would leave a mark
for a tew days; a heavier bruise would last
longer ; I judged from the appearance of the
eye, that the bruise was not recent, and that
the discoloration was disappearing.

To Mr. D:ana.~—1 thing that if seven chil-
dren In E family have the gcarlatina, and
another should only have a sore throat at the
time, he has reason to suppose himself ex-
empt from the disease; if scarlatina prevails
in neighborhoods, we have reason to suppose
that throat distempers will prevail; we look
for such diseases then in the neighborhood;
as a medical man I am often obliged to ex-
amine the mental and moral condition of

patients; such affections of the mind might,
in the end, prove fatal if physical diseases
get in ; these might produce physical diseag-
es, such as loss of appetite and sleep; I can-
not state how much the morbid condition of
Sumner was the result of mental and moral
depression ; L think that the condition of his
diseased parts were not caused by mental
prostration. |

Q.—Upon your knowledge of the fact that
he was in low spirits for fourteen days before
his second attack, do you not think that this
affected his heal'h? -

A.—1 think that it did. It would be diffi-
cult to state the exact amount of causations;
I say that if the first injury made a strong im-
pression, it cannot be told with any certainty
how far the other causes operated; his brother
told me that he had had a sore throat some-
time previous to Dec. 1st.

Q —How far back was this time that he
spoke of ! Objected to, and sustained.

Q —Did you examine his throat before
death ?

A.—I did, and the post mortem examina-
tion disclosed an ulcerated sore throat; if a
man receives a blow on the throat, it does not
involve an ulcerated throat; a ran may re-
ceive a blow on the body and ulcera’ion will
ensue in a short time; if a severe blowis given
on the cheek, or eye, or ear, suppuration
might not ensue, it might produce a chronic
inflammation, lasting several days; if suppu-
sation ensued, it would be within ten days; I
am not sure but that there was a discharge
from the eye in this case; I saw no signs of
chronic inflammation or suppuration in the
bruises on Sumner; in the absence of other
causes testified to, I should have been satis-
fied that the deathh was caused by an ulcer-
ated sore throat; by exposure.

To Mr. Cooley—I should not think thatthe
wounds he received would have alone pro-
duced the depression of spirits; if he had come
by the bruises in some other manner, I
should not think that mental depression
would have followed; the circumstances cone
nected with the receiving of the injuries, de-
tailed on the stand, I think would produce
the depression of spirits, and I think would
be enough to depress the spirits of any man;
I do not pretend to judge the case, but the
meére fact of nis going through the ordeal
which he did, impresses me that it must have
been a powerful cause in depressing his
spirits; 1 believe I stated that at the time I
was called to him, I was not competent to
judge of the effects of his m=ntal depression;
I say that this depression had some influence
in producing the inflammation, but 1 say thag
it had its effects as a cause, but not as
a prineipal cause; 1t Wwas important
in its action upon a moivid condition of the
body; I think that I mentioned his mental
depression and its effects, in the Police Court;
I restified there “‘that the inflammatibn, act-
ing upon a mind much wrought up, and upon
a body in a weakened state, produced a de-
lirium which caused death;”” the Inflamma-
tion arising from blows depends upon their
severity and the condition of the system; 1
ha%e made somg inquiries in regard to Swm-
ner within a few days. |

Q.—By Mr, Dana.—Supposing Mr. Sum-
ner to have been carried before the wives of
two men, charged with having taken im-
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proper liberties with them, and then taken
down stairs and whipped, would not such oc-
currences produce mental depression in a
young man, especially if the particulars were
published to the world, and would not such
glien;ﬂl depression operate unfayorably upon

A —I think it would.

The examination of Dr. Holmes was oon-
cluded at half past six o’clock, when the
Court adjourned until 9 o’clock Tuesday
morning,.

. FIFTH DAY.

TUrsDAY, Jan. 29.—The Court came in at
9 o’clock, and His Honor stated that there
was but four and a hzlf more working days
of the term, and he wanted the counsel to
govern themselves accordingly. The case
must be tried this term, and if it exceeds a
minute beyond that time it is all lost, and
there will have to be a new trial,

Mr. Parker said that it would not be a fair
trial if the District Attorney oceupied nearly
the whole time in the examination of wit-
nesses, |

Mzr. Cooley replied that he had taken no
more time than was necessary, and if the
Court would take the respensibility of leav-
ing out witnesses, he had no objection to let

the case go.
‘The Court said that unless the examina-

tion progressed faster there would be a ne-
cessity of holding night sessions.

Mrs, Sumner, called.—I am the wife of
Rufus P. Sumner, and mother of Wm. Sum-
ner, recently deceased; he died Dec. 11th, at
Milton, Brush Hill; his general health for
3everal years prior to the 17th Nov. last was
good; he had complaints like other children
in his infancy, as measles, whooping cough,
&c.; he did not have any sickness which left
a serious “injury, to my knowledge, prior to
* the 17th Nov,; he came home on the evening
of the 17th Nov. last, and his eye was then
very much bruised underneath; the skin was
., broken and it was swollen; I thinke hat it was

his Icft eye. | Witness here made the remark
“*that a mother who hathed his poor eye so
much could not help knowing how it was,”’
and then she burst into a violent fit of weep-
ing.] I bathed and bound wup his eye that
night; L also noticed that his threat was swol-
len, but 1 did not ngtice on which side it was,
as his eye was so bad; I noticed a red mark
on his throat, but not much; I bathed or pre-
pared things for him to do every day until he
died; I think that I bathed it every day, and
told him to do so; I did notsee any particular
mark upon him except his eye; 1 noticed that
he did not sing or talk much, and he com-
plained of his stomach; 1 noticed that his ear
had a dark spot on it; it was blue flesh; 1 did
not 100k baek of his ear: when I touched his
aead he pulled away, and said that the back
and top of his head was sore; he gaid that his
chest was sore, and I laid poultices on his
stomach; he came in one day, and I saw him
at the sink and he gagged; he then went up
stairs, and 1 went to the sink and saw some
blocd there that he had thrown up; I saw him
do this several times; when he vomited he
placed his hand upon his chest; he used to do
the same when he walked across the floor; he
came to Boston the next Thursday after he
was injured; he did not come into Boston the
day after he was injured, to my knowledge; I

‘think he did not come into Boston Thanks.

giving day; I should not think that he was
absent from the house long enough to visit
Boston, but once ; he was aoeut the house on
Thanksgiving day; 1 do not know of his re-
ceiving any injury after the 17th November;
I have no reason to suppose that he took any
cold after the 17th Nov.; he always went out
warmly clad; he had the scarlatina about four.
teen years ago, and I was not aware that it
left any injury on or about his throat; [here
the witness sobbed violentiy] he never ex-
pressed any grief or mortification at having
been concerned in any.transaction; he did not
before me; I read a little something about the
atfair the day hefore Thanksgiving; this was
the firet that I'knew of it; it was not a matter
that was talked of in the family; there was no
reproof or harsh words uttered to him to my
knowledge; I did not hear him complain of a
sore throat until he was confined to his cham-
ber; this was on Sunday, Dec. 2d; I can’t say
but that he came down stairs on Monday; 1
am not aware of any exposure that he was
subject to that made him liable to take cold ;
he practiced bathing.in cold water, and was
not liable to colds. *

Cross-examined by Mr. Dana.—He did nog
complain of a sore throat to me until Sun-
day, Dee. 2; he did to some of the family; I
did not know at the time that he went out to
play at foot-ball; he was not gene from the
house Jong at any time; I cautibned him
about going out, lest he should take cold.

To Mr. Parker.—He did not state to ma
how he received his injuries; he did not, to
m¥ recollection, make use of any penitential
expressions in my hearing.

Question by Mr. Coocley.—~What quantify
of biood was thrown up by him in the sink ?

Court.—You need no: answer that ques-
tlon.

Luther A, Ham called.—I arrested Me.
Dalton on the morning of the death 6f Sum-
ner; [ took him to my office at 10 o’cloek; I
found him at his stere in Congress street,
and said (o him; *‘I shall be under the ne-
cessity of arresting you; Mr. Sumner is dead;”’
“You don’t say; it can’t be possible; he hasg
been out gunning;”’ he put on bis cvat and
came out of the store Wit me; on our way to
the police office he szid all that was doae to
him was done with their hands; I don’t
know how he happened to say so; I told hum
that I had understood Sumner had been
kicked in his privates; he said that he did not

_kick him, and that alli he done was with his

hands; he said it was a very unfortunate af-
fair by the course they took in getting him
at the house; that if they had flogged nim in
the street the public would have sustained
them; he said that Samner lived in Milton, on
Brush Hill; in the conversation ke said taat
I or any other man wouid have done the
same in like cireumstances; that is all that I
recoilect new; he said, “We made a greai
mistake in decoying him to the house,’”’
Crosswexamined by Mr, Parker.~1 bad no
process to arrest him at the time; the com-
plaint, by consent of hig counsel, Was made
the next day; I waited until after 1 knew the
result of the coroner’s inquest before the come
plaint was made; they were put 1n jail on that
night; 1 think he said to me that the publie
would have sustained them if they had met
Sumner in the street and degged him,
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To Me. Dana.~Dalton either used the word
entice or decoy ; I think that he used the
word decoy. | |

George M. King, called,~1 went to Mr.
Coburn’s house on the 1lth Dec. last, and
arrested him ; I told him that Sumuer was
dead ; he said he saw something of the kind
in the papers the day be ore, and thought of
calling on the Chief of Police; he asked if
Dalton was arrested, and I told he was; he
said “‘thls affair belongs to Dalton more than
it does to me.”’ *

J. B. S. Jackson, called.—I am a physi-
cian and have practiced 24 years; I conduct-
ed the post mortems examination on the body
of Wm. Sumner, on the day of his death;
I think that 1 saw his father thére at the time;
the examination took place 8 1-4 hours after
his death ; externally the surface of the body
was exceedingly livid ; such lividity as would
not be seen after death from natural causes,
excepting in a degree; it was the same kind
of lividity ; below the left eye was a mark
that I was to.d was the result of his bruises
[Court ruled out what he was told] and there
may have been asslight mark below the right
eye; the head was first examined. On turn-
iug off the scalp there was found what might
be called a slight bruise on the upper azd
front part of the head, between the scalp and
the bone ; on taking off the top part of the
skull there was founrd an unusual adhesion
between It and the parts beneath ; I mean
cune of the membranes that overlies the sur-
face of the brain; the brain was rather maore
congested than usual ; the blood vessels con-
tained rather more blood than is usual, some
of them more and some of them less; the
gize of the brain on the head was
es large as a finger nail, and look-
ed as if one or two drops of blood were
there; it was avery slight affair; about the
lower part of the right lung there was an ad-
besion to the parts beneath, the results of
some former pleurisy; the lungs were some-
what congested, but showed no disease; the
heart contaluned blood that was quite dark
and livid; the muoscles exposed on the outs
side of the chest were qaite dark; at the low-
er part of the windpipe, on the the right side,
there was a mass of disease, situated, I pre-
sume, in the glands, and what would be calied
tubercular by the physicians, and popularly a
scrofulous affection—a disease that may have
existed from infaney, undoubtedly for many
years; the throat was nrext examined; at the
upper and back part—the very upper part,
there was found an extensive ulceralics, the
result of an acute inflammation, and below
this principal ulceration there was found
some quite smuall ulcerations leading from the
principal ulceration; the whole inside of the
thxoat was covered over with a transparent
afld very viscid musous—-thie result, I think,
of 2 certain degree of inflammation; but, ex-
cept for this, and the ulccration, and the ea-
largement of the glands or the soft palate, the
throat appeared healthy; along the windpipe,
in the interior, there was also found a consid-
erable quantity of very viscid mucous, but it
was somewhat opaque; the great divisions
of the, windpipes, as they passed into the
lungs, also coniained viscid and trausparent
mucous, and I suppose that it would have
been found to have extended into the
air passage if they had been opened,

but they were not opened; the glands
upon the left side of the mneck were in-
flamed, as I supposed at the time, 1n conse-
quence of theinflammation of the throat, but
1_have heard since, here upon the stand, so
much evidence of tenderness and swelling on
the left side of the neck, that I have thought
that the inflammation of the glands might
have been a part, more or less, connected
with the original bruiscs, aggravated by the
disease in the threat. The abdomen was
next examined; the stomach contained seve
eral ounces of fluid colored by bile; the lin-
ing membrane, to a considerable extent, was
of a deep red eclor; 1 felt no reason for a
doubt, at the time, that it was 1n a state of
ecchymosis, as we eall it; by this 1 mean that
the blood is effused into the tissues, the re-
sult of a blow; the parts may be red. but if it
is not caused by an extravasation of theblood
from the vessels into the tissues, it is notina
state of ecchymosis; the spleen was large,
very dark colored and soft; it was more than
double its natural size, in a condiiion which
we find it in cases of typhoid fever; some of
the other organs of the abdomen were exam-
ined, but nothing unusual was found in their
condition; these were all of the essential or-
gans; the examination cccupled about 2 1-2
hours.

Q.—What is your opinion of the cause of
his death?

A.—Isflammation ef the throat and air
passages. -

Q —Judging from the testimony introduced
iu the case, and from the post moriem exam-
ination, what was the cause of the inflam-
mation? | :

A.—From the post mortem examination if
was impossible to tell the cause of the iuilems
mation. From what I have heard testified to
I believe that we must look back to the inju-
ries which he received as the cause 0f his
death. These injuries were severe, external
and infernal. There was also a mentai as
well as bggily injury; but from such injuries, .
one would have expected, in the natural
course of things, that he would have recov-
ered. It is not impossible, hewever, that
disease may have arizen sportaneously, sO
far as we could see and know of the cause
and effect of his injuries. This 1s not im-
possible.. I have heard gauses, however, tes-
tified to—the guuning, kicking fooiball, and
the visits to the aunt's,—and though they
were slight, I don’t doubt that they would
have assisted in inducing inflammation er
disease. The gunningand visit to his auut’s
showed that he was not in a coudition to do
either. The evidence shows that in kicking
football he tried it as an experiment, and
failed. He also wentto bhis auat's zgainst
his will. I agree with Dr. Holwmes, that if he
had not been beaten he would still be alive.
I believe that his. exposure assisied in pro -
ducing hisdeath. '

Q.—Was the bealing the first cause of the
inflammation, o¢ ounly primary in point of
¢ime? Ruled out.

Q.—Which was the original cause of the
inflanamation?

. A.—The beating was the original cause, in-
poiut of time. The left eyelid was very bad=
ly bruised, and he bore the mark of it to his
dea'h. At the end of a fornizht that eyelid
became inflamed, and then, or very shorily
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after, the cheek and neck on the same side,
He was getting better of this inflammation,
when a further inflammation of the throat
showed itself, and it was that which imme-
diately caused his death.

Q --Would this party have had anyinflam-
mation except for the external injuries? Ob-
jeeted to and ruled out.

Mr. Cooley read from Greenleaf that *in
gome cases leading questions may be asked
in a direct examination, and so, when from
the nature of the case the witness cannot re-
member without a particular specification of
the subject matter.”” Mr. Cooley thought
that, under this authority, the above ques-
tion should be admitted. He wanted to know
whether Dr. Jackseon thought that tkere
would have been any inflammaticn if there
had not been any beating ?

The Court said it was perfectly easy to
reach the matter in the usual way, and with-
out putting leading questions,

Q.—~Suppose there had been no beating, is
there any evidence that inflammation woald

have existed ?

* A.—I have said already that from what I
saw at the post mortem examiuation, it was
not possible to trace the cause back to any
external smjury. I may say further that it
could not have been traced back to any expo-
sure by the post moriem examination. In
regard to the causes of the diseases which
have been testified to, 1 do not think thatany
evidence of his exposure would have produced
dangerous inflammation,

Q.—What do . you think the mozbid condi:
tion of his body was caused by, other than the
exposure ?

A.—By the beating.

Cross-examined by Mr. Parker.—I mzde a
record of the autopsy [a copy of the record
was introduced for identification, and :ts ad-
missibility, as evidence, was rescrved as a
question for discussion when it was offered, if
offered as evidence in the cazse. The Doclor
said it was a fair copy of his regord. and no
objections were made to its identification].

Q.—Were any statements made to you by
any of the family while you were making the
examination ? _

A.—1 think that none of the family were
present. Dr. Holmes, when he came in for
me to make the exax»ination, gave me a gen-
eral summary of théase. The examination
was made for the purpose of ascertaining the
condition of the body and i's morbid appear-
ances ; 1 did not testify before the Coroner’s
Jury; I made an informal statemnent before the
inquest was organized. The cause of death
was ulceration of-the throat and the air pas-
sages, as I have testified to before; the appear-
ances in individual cases of what we call the
same diseases, differ much; I don’t remember
that I ever examined a case where the throat
;Igresien-'ed the same appearance as in this case;

think that I never saw just the same ap-
pearances; the adhesion of the lower part of
the right lung was of no account; he had
entirely recovered from the cause of it; the
. disease of the glands he might have had in
his infancy, and he probably would never
have had any trouble from it; the mark un-
der the scalp was of no importance; the
mark on the ear showed that he had received
a severe blow, but wasrecoveriaog from it; the
same may be said of the mark on the neck,

behind the ear. Thre mark under the eve de-
pended upon the severity of the blow and
the condition of the body, as regards its dis-
appearance, If the skin had not been bruised,
I sheuld have thought that the mark would
have disappeared before; I judge, from the
evidence in the case, that the second attack of
the inflammation under the eye began on Sat-
urday, Dec. 1st, and increaszed, more than
was apparent externally, until the fol-

lowing Wednesday; it might have
arisen spontaneously, but we presume
very often that atmospheric changes

are the causes, when we can find no other.
The appearance of an cld standing disease of
the throat did not indicate that it would act as
a focas for the tubercular affection of the
throat, if irritated by exposure.

Q.— What effect did the mental and moral
causeshavein causing his death? :

A.—They operated in producing 1f, but In
what proportion I cannot say.

Q.—1f physical wounds found at the autop-
sy were not sufficient to connect the beating
with the sore throat of the 26th November,
may the cause not be atiributed to mental and
moral causes ? : g

A.—1 would answer that hewasinjured in
some other way than was cbvious externally;
but undoubtedly moral causes had their influ-
ence. M ral gauses certainly have a great
influence on diseases and in producing them.

To Mr. Dana.—My opinion in regard to
tlie cauce of his death is founded upon the
history of the case. If it should appear that
there was more exposure than has been tes-
tified to, it would alter my testimony. 1f it
appeared that he stocd in the cold with his
hat and coat off for a half hour, and the time
that he done 8o, it might change my opiaion.
The eye, at the time of Lis death, must have
become much better than it was as disclosed
by his mother’s testicaony. If I was called
to see a body in which I found an ulcerated
sore throat, and inflammation of the air passa-
ges, I should not look further for a cause of
death in an ordinary case. In an ordinary
case I should expect a patient to recover
from such injuries as have been disclosed in
this case. 1 do not think that the Injuries
which Sumner received, were of themselves
sufficient to produce death, in my opinion.
I do not understand he ever recovered from
his iffjuries; but his death might be ex-
pl?,ined upon another hypothesis than the
evidence of external injuries; extravasation

‘of the blood occars from other caus:s than

external violence; it oftem results from con-
gestion produced by excitement; mental ex.
citement will cause congestion of the brain
and apoplexy; I am not prepared to say
what the cofadition of the spleen iudicated;
it is an organ that varies much in ordinag

cases; it is an organ that we know very It~
tle of, but I considered it of importance in
the case; I don’t think from the co: dition of
the spleen that one would have been led to
suppose’ that it was causecd by external vio-

lence. |
- To Mr. Cooley—1 attribute his death to
violent injuries and other causes. The ex.

ternal injuries, assisted by, but not to any
great extent, the exposure, causex his death.
~ Q —Do you see any other causes for the
luflammagion but those Wwhich you have
named ? '
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A.-=No, sir. :

Q.—Do you know any reason for suppos-
ing, in this pacticular case, that the inflam-
mation was caused by atmospheric changes ?

A.—I do not see that atmospheric changes
had any great influence in causing his death,

Q —Do you mean to say that this death, as
produced, was attributable to any thing else
but violent injuries and exposure?

A.~-No--30 far as I have heard the testi-
mony. IfI may be allowed to make a state-
raent, I say that the inflammation may have
been produced by exposure, and if hereatter
evidence of greater exposure is introduced, I
may alter my opinion and think that the in-
flammation was the effect of exposure, and
not the beating. I have not yet heard any
evidence to make me believe that the inflam-
mation was more than slightly assisted by
exposure to the cold.

The Digtrist Attorney here announced that
the Government had offered all of its testi-
mony for the present, and Mr. Parker opened
the case for the defence: | _

Mr. Parker said that he felt thankful that
Mr. Dana was to make the closing argument
for the defence, as he believed that the youn-
ger men should do the work. He, like the
Distriet Attorney, hoped that the jurors would
judge thg case impartially. The grossestand
basest calumnies have been cirenlated by the
press in regard to the conduct of the clients.
The columns of the press are not a legal tris
bunal, and ex
are not to be taken by the-jury as evidence.
Kven now the jury had not heard the case for
the defence, and it is very important that the
jury should have no bias. He belicved that
- the jury was an impartial one, and he was
willing to entrust the case to them.

In regard to the press, the public had a

morbid appetite to hear every thing connected
with a case like this; but the press should not

administer to this prurient curiosity. Sums
of money may have been paid to show false
ex parte statements in the columns of the
press, and it is therefore extremely necessary
that the jury should not be biassed by any
statements made by the press.

The parties were arrested without any pro-
cess; taken before a Court where it was stated
that the Court could not ldistinguish between
manslaughter and murder. They nex} went
before a Grand Jury, and there the crime was
proved not to be a malicious one, and they
were admitied to bail, and have now come to
trial, .

- We now expect to show that letters were
. written by the ladies, and sent at the same
time to Porter and Sumner, and it was ex-
pected that both would arrive at the house at
the same time, when it was the object of the
dgfendants to confront them with their wives
and demand an explanation of their conduct,
and with some reproof it was the intention of
the defendants to let them go. Butitso hap-
pened that Sumner did not receive his note,
and the defendants went in search of him, and
found him in the saloon, from which he went
to the house without the wuse of any force.
Mrz. Dalton did not know Semner when he
met him in this saloon. Afterthey took him
to the house and brought him into the pres-
ence Of the ladies, it was found that Sumner
had a ringon his finger which, six months be-
fore, had been placed on the finger ot Mrs.

parte statements by the préss.

Dalton, at her wedding, by her hushand.
Other circumstances of guilt were revealed,
unexpectedly, to Mr. Dalton, and these so en-
raged him that he attempted to whip Sumner
inthe room, but his resistance and that of the
females prevented him from ecarrying out his
purpese, and Sumner was therefore taken
down stairs and chastised, and then made to
leave the premises by the fence of the back
yard. If you are hushands or brothers, you
can understand the feelings of these young
men, whose wives had disappointed them,
and as the Court has ruled that we cannot
show the amouunt of the provoeecation, we must
appeal to you to place yourselvesin the situ-
ation of the defendants when they. chastizsed
Sumner, :
- In this ease the evidence shows that it was
an involuntary homicide. The defendants
expressly stated that they should oniy use
their hands, as they thought Sumner was not
g0 much to blame as Porter. If they intend-
ed to murder him they might have taken him
out ot town and beaten him to death, and no
mortal arm could have prevented them. But
they did not wish to chastize him severely,
and we are prepared to prove that Sumner
himself said that he got a slight beating for
his improper intrigue, and that it was not so
bad as Porter had received. There is no
proof that any instrament, or cow hide was
used. There is a great difference in the tes-
timony in regard to the expression “Oh
don’t, you'll kill me or Aim,”” baut it is most
probable to suppose that the exclamation was
made by #ne of the females, and that sh
said “‘Oh don’t, you'll kill him.”” ;
We contend, in view of the testimony in
regard to the amount of fogzirg, and the ex-
posure afterwards. that the defendants are not
guilty of any homicide. Mr. Parker then
read several extracts from Greenleaf in ex-
planation of the several degrees of evidence
which sustain a charge of manslaughter. He
contended that the Government must prove
that the death was the natural, usual and .
probable result of the beating. The District
Attorney had asked Dr. Jackson if the death
of Sumner was the natural and probable re-
sult of the beating, and he gave a negative
answer, When the evidence only proves
that the death was accelerated by the besating,
it does mot sustain “He charge of man-
slaughter. Iftwo causéd co-operate to pro-
duce death, and the defendants were only
guilty ef one cause, then the charge is not
sustained. It is testified by Dis. Jagkson
and Holmes that Sumner was recovering
until he ex:sosed himself; and this was the
second cause. He would have recovered
from the beating had he not exposed him.
self: and therefore the defendants cannot be
held responsible for his death ; and so the
court will rule to you. A mere predisposition
to disease, caused by beating, is not sufficient
to sustain the charge. The . physicians
testify that the beating was net suf-
sufficient to produce the death. Because he
exposed himself and his mental depression
brought about a second attack of the inflam-
mation, and the beating enly accelerated the
disease, then the death ought not to be at-
tributed to the beating, We have physicians
who have examined the record of Dr. Jack-
son’s autopsy, and who differ from him en-
tirely in regard to the cause of Sumners
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death, Medical testimony has great effect,
but medical men are very apt to form contra-
Ty opinions, and none of them are infallible.
In regard to mental depression, it may be
caused by a fear of an exposure of the dis-
grace that a man brought upon himself by an
improper eourse of life. We expect to prove

to you by the evidence that Sumner took a

ride alcne with Mrs. Dalton on Friday, Nov.
10th; that when Mrs. Dalton returned, her
conduct was exposed and the matter discus-
sed, and a resolution made to invite Port

and Sumner to the house the next da?;
when an interview was to be held between
the two husbands, the two wives, and the
two lovers, and an opportunity was to be
2iven the two lovers to explain their counduct.
The interview was sought for to obtain ex-
planations, and circumstances revealed in re-
gard to the marriage ring and other matters,
which I cannot reveal, were of such a char-
acter that Mr. Dalton was justly outraged
and attempted to chastise Snmner on the spot.
He took refuge behind one of the females,
and had to be taken from the room.
We can show that he got away and
run to the fence, and fell over it. We
have also proof that he was in town on
th- 30th of November, and pawned his watch
and done some other business, and gave an
account of his flogging. We have a letter to
show that Sumner was sent for on Safurday,
at 11 o’cloeck, which letter he did not receive.
It was then found out that he.had made an
appointment to fheet Mrs. Daltop at Fera’s
szloon in the afterooon, and the defendants
went there after him. When they got him
to th» house he went to Mrs, Dalton’s roem
with Mr. Dalton; Mr. Coburn did not go in at
at first. Thescene with the women and the
flogging followed. Now, if he had a good
character betore, the public exposure which
followed ruined it, and must have caused s
great mental depression. The compunctions
of his conscience must have created a great
mental depression, and his sufferings were
mental and not corporeal. His father says
that the family avoided all allusions te the af-
fair, because heseemed to be mortified when
the subject was mentioned. This greatmen-
tal agony must havemade him extremely sen—
Bitive to atmospheric changes. He impru-

dently exposed himseif, and was the cause
of his own death,
at the

It wiil be enough for us fo show
wounds which he received were not ®equate
to cause death. We shall show that the
wound which he received in the eye would
have got well in a fortnight, had not mental
and other causes supervened. - The interven-
ing cause was the sore throaf, produced by
hiz imprudent exposure, and therefore the
beating was not the cause of his death, We
have some medical testimony to offer which
will show that the beating had no connec-
tion with the cause of his death.

1f the beating is disconnected with- the
cause of death, then the defendants must be
a:éuitted. If doctors of equal ability and
trutn disagree, who shall decide? You are
not medical experts, and must have it proved
to your entire satisfaction that the beating
was the cause of death.

We may show many things to alter the
opinions of the physicians who have testified
for the government; and until all of the testi-

mony is in, an opinion should not be formed
upon the medical testimony. The jury must
be satisfied that the death of Sumner cannot
be explained upon any ethor hypothesis than
the evidence of his injuries received, before
they can find the defendants guilty of his
death. |

Mr. Parker closed by stating that the de-
fence would not prolong the case more than
could be helped, as he nor the jury would
like to spend the Sabbath in the Court
House.

At the conclusion of Mr. Parker’s open-
ing the Court adjourned until 3 1-4 o’clock. -

AFTERNOON SESSION, |

The Court came in at 38 1-2 o’clock, and
the examiuation of witnesses for the defénce
was commenced, conducted by Mr. Morse.

J. 0. Mason called—I am 2 builder, and
have examined the premises of Mr. Coburn,.
84 Shawmut avenue, and made a plan of the
same. The plan was in troduced and shown
to the Court and jury as a correct one. Af~
ter an explanation to the jury of the rooms,
and the purposes for which they are used, the
dimensions of the back yard and the height of
the fence was given. The witness testified
that the back fence is seven feet in height, and
has rails on both sides. The fence facing
Waltham street is five feet in height. The
wash-reom floor is six inches above the level
of the yard. The stairs which lead down to
the basement are light and open ones. A
person wishing to go from the house to the
back yard would go through the wash-rcom.
The water-closet, down stairs, is 2 1-2 feet
gquare.

To Mr, Cooley—I do not know that there
i3 a water-closet down stairs, but there is one
drawn in the origical plan. A man can stand
in the front entry and look down into the
basement entry#and see nearly the whole
length of it. The basement stairs are about
eight feet from the front door; I mean to say
that a person standing at the banuisters around
the basement staircase can see as far as the
wash room in the basement; he could also see
direc:ly into the coalhole; the door of the coal
hole is at the fcot of the stairs, I took this
plan last week; 1 was in the house before the
17th November, and during the whole time
toat the house was building 1 was all over if;
the partition between the furnace reom and’
theentry isa wooden one covered with plas-
ter; Ithink that the back fence wasraised bs-
fore the 17th November —in fact, I am sure of
it; the fence on the side of the yard is not
more than four feet eight inches from the
round.

J. W. Payson, called.—1I reside in Boston
and keep a Mercantile Academy in Summer
street; it was formerly in Winter street, I was

‘acquainted with Wm. Sumner; he attended

my school, commencing about the first of last
May and left in November; for three or four
weeks, or two months prior to his leaving, he
was mnot so constant as usual at school; I
taught him writing lessons. [Witness wad
shown a signature which he identified as in
Sumner’s hand writing. He was also shown
a letter dated ‘*Thursday, Nov. 15th,” which-
he did not recognize except In the signature;
a second letter was shown him which he did
not identify.] % vk

J. S. Ellis, called.—1I am a specie broker
in State street. [Witness was shown & paper
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which he said he had seen before.] I bought
a watch, and that paper is the bill of sale
written by me, with the exception of the sig-
natore; it is dated Nov. 31st, but I supposze
that it was written on the last day of Nov. or
the first day of Dec.; the mistake in the date
was not made intentionally; the transaction
took place in my office and was signed in my
presence; I did not know Summner at the time,
and have never seen the man who sigoed the
instrument since the time it was signed; the
man who signed it was a yourg one about 19
years of age; about that time a young man
came into my office who had a mark under
his eye; [witaess produced the watch which
he bought at the time the paper offered was
signed;| a person has been to my office gince
to get the watch,

Q.—Who was that man ? Ruled out.

. Cross-examined by Mr. Cooley—My atten-
tion was first called to this transaction about
the time the first trial was held.

Mr. Cooley was going on to cross examine
upon the identity of the paper, when the
Court suggested thai if he done this, the pa-
per must be considered as admissible evi-
dence.

Mz, Dana said that the paper was put in to
show that the person who wrote the signature
upon it was in the city at the time, and as the
paper bears the sigaature of Wm. Sumner,
he thought that they ought to be allowed to
prove that he was in Boston atthe time, by
such evidence as they could command, vizi—
the paper, the watch and the description of
the party who signed the paper and sold the
watch.

The Court said that if the paper went in it
would amount to a declaration of Sumner’s,
and was therefore inadmisgible.

Mr. Dana said that he did not want to put
it In as a declaration, but aggan act of Wm.
Sumner’s, The governmefit may object to
the evidence ofthe act, but they did not wish
to prove the declaration in the receipt.

The Court said, that looked at in this light,
it presented a different point, and the signa-
ture might be proved.

Mr. Cooley said that if the signature was
proved, ard not the date, the paper proved
nothing in regard to Sumner’s being in town
at any time. The simple fact of it being

« proved his signature did not prove that he
was In town at any time,

The Court ruled that the signature might
be proved. |

dward Summner, called.—[Withess was
shown a watch.] I am a brother of William
Sumeuer, who is now déad; he used to wear a
watch similar to the one now shown to me; 1
should judge that it was his watch; he did not
have that watch about hima during the last
week that he lived; my brother said it was
sold before the 17:th November; I never saw
the watch on him after he told me; 1 fix the
date only from the fact that Le stayed at the
Parker House that night; it was before the
17th that he stayed at the Parker House; I
have been to see Myr. Ellis about the wateh; 1
went there afier my brother died; within a day
or two after his death; I am not familiar witn
my brother’'s handwriting since he went to

‘writing school ; I testificd in the Police Court

~on the examination of Coburn and Dalton; I
do not remember the date of it; I testified
there on the subjcet of kicking foot-ball; I

have been in this Court every day since the
trial commenced; I was engaged in the games
of foot-ball; I cannot tell how many games
were played, I think three or four, we chose
sides, and my brother William was chosen on
the side that 1 was; it was after dinner; we
might have played a gnarter of an hour or
more ; my brother Willard, two of the neigh-
bors’ boys, and my younger brother George,
were engagzed in the gamer; 1 do not remem
ber whether I went out of the bouse-with
William, or whether I found him there; Wil-
Im was there, but went into the house be-
fore I did; I played five minutes after he left
the field; we all went out to play about he
same time, and we all got in the field
about the same time; 1 only saw
William participating in the game onee,
when he run down the hill adjoining the
house; I saw him come back, put his hands
on his side, turn red and then go into the
house; he dined with me that day; think that
he went into the house about 4 o’clock, but
cannot etate exactly; I cannot state what
time it was when we went out; my recollec-
tion of the time is as good pow as when I
testified in the Pollce Court; I am 17 years
old; we dined about 2 o’clock, and went out
in about an hour or three-quarters alter-
wards; think the weather was pleasant that

. afternoon, but cannot state whether it was
‘warm or cold; I was told that my brother

went gunning, but did not see him; 1 went
to my auunt’s that pight with Frederick, Gil-
bert, and Hediry; we walkeggd over across the
fields; I “rolte back with ‘my brother Wil-
liam; we played cards at my aunt’s, and
William took a hand at cards; think that he
did not play checkers; I don’t remember
that I was at my brother Giibert's the d
previous; I was there with my brother Wi
liam one evening; my brother lives a short
distance from father’s; do not recollect what
date it was; he came to Boston on Uhursday
following the day h» was hur!; I saw him in
Porteér’s office that day; I am a messenger 1n
the Maverick Bank; leave home at8 A. M.,
and return at 6 P, M.; except holiday: I am
in town every day; I was in Beston Thanks-
giving  Day, and retarned home in the 2
o’clock train; my brother was not at home
when I got back, but came ia a few miautes
afterwards; he told.ma that he had been
gunning. |

Cross examined. —1 was at the Parker
Houselibout the first of Nov.; 1 entered my
name on the register, and so did my brother ;
I know that it was the last day of October;
I never stopped there at any other time With
him ; I cannot remember who entered the
names on the register; 1 mer my brother on
the steps ef the Merchauvs Kxchonge; he
exhibited some money to me that day, but I
do not know the amount, :
. Q.—Did he state to you how he got the
money ! - |

This question was ohjscled to, and the Dis-
trict Atierney said that he wauted to prove
that the money was the procesds of a watch
sold by Sumner on that day, and ne thought
that it was admissible as evidence of an act
alreidy consummated. ;

The Court said it would be a declaration,
and as such it would be ruled out.

W.—I did not go with hin t) any shop on
that day; he used w wear his watch with a
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silk gnard; I saw him have a watch whenhe
got up that morning; I slept with him the
night hefore; in the morning I asked him
what time it was, and he took up his watch
and gpld me; he had worn the watch for two
or three nzfnntha previous; he was at home
nights daring most of the time; he boarded
at home when he attended school in the city;
I did notsee the watch after the 31st of Octo-
ber until I saw it in the broker’s office afrer
the death of my brother; the watch was asked
for after he died, and I told the folks I knew
where it was and could get it; 1 knew when
he bonght the watch and when he sold it; I
went to the place where he bought it after
he died; after the 3lst of October I did
not have any information from anybedy
as to where the watch was; when I did go to
the shop where it was bought I did not see
the watch; 1 did not hear where the watch
was until after my brother died; afrer I went
where the watch was bought, I went to ano-
ther place and saw Mr. Ellis, the witness who
was on the stand; he did not show me the
watch the first time that I saw him, but told
me to call again; the second time that I went
*Mr. Ellis showed me the wateh; I moved in
town on the morning of the 30th Nov.; my
bro'her did not visit Boston on Friday or

Saturday after Thanksgiving, to my know-
ledge; I was not at home on the 1st Dee.; 1

did not see him in town after I moved in, and
I have no knowledge of his having been 1in
town after Thauksgiving; when we were play-
ing football my brother ran down the hill a
few rods; he kicked the football as it came to
his side, to throw it back; this was all I saw
him do in the game; if he had done more I
think I should have seen him; he was in the
field when we chose sides in the game; we
dined about quarter after two o’clock, and 1
think we set at the table an hour; after din-
der we set in the parlor aboutthree-quarters of
an hour; I do not think that we were out play-
ing ball more than fifteen minuates; I think
that we went to my brother Gilbert’s on Sun-
day the 25th November; he was warmly
clstzed at the time and stayed in a warm
room while he was in the house ; my brother
Wm. went to school, and had been employ-
ed in my brother’s store; I know nothing
about his having cut up pigs; I saw that the
back of his ear was black and blue ; he called
my atfen'isn to it in Porter’s office; the
mark extended down the neck underreath
the j-'i'&v-

o Mr. Dana—Mr. Porter was present
when the mark on the ear was shown to me,
but do not know that he saw it, as he was in
another part of the room.

Q.—Did you not state in the Palice Court
that you went out to kick foot-ball about three
o'cloek, and returned to the house about five
o'clock?

Mr. Cooley objected; and Mr. Dana said
that tae great variation in the testimony of
the winess and that of his brother in regard
to the game of foot.-ball, made it an ebject for
the guvernment to keep him out, and there-
fore he was not called. Mr. Cooley admitted
this as his reason for not calling the witness.

The Court ruled out the question.

J. Andrews, Reporter of TimEes, called.—
I saw Wm Sumner at Mr. Porter’s office on
Thursday, Nov. 22d; I noticed nothing buta
mark under his eye; it had the appearance

of a common black eye about reeovering; the
mark was on the lower eyelid, extending
downwards about an inch, and was covered
with a piece of transparent court platster or
gold beater’s skin; I did not see any bruise
or scar under 1he eye; he appeared cheerful;
some person asked him how he felt, and I
think his reply was, I feel preity well;”’ I
did not hear him make any complaints about *
his injuries; I was with him about half an
hour; it was between two and three
o'clock; I went there to obtain informa-
tion in relation to the Shawmut avenue affair:
I asked as many questions as I thought he
would be likely to answer; he was chatting
and laughing most of the time; his general ap-
pearance was that of a pergon in good health,
with theexception of the mark under his eye;
he conversed aboutthe manner in which he
had bren treated in Shawmut avenue, aad
some matters preceding the*assault; I went to
Mr. Porter’s a second time, in the afternoon,
between five and six o’clock; I then saw Sum-
ner standing in the hall outside of Mr. Peor-
ter’s office; the weather was quite chilly, and
Mr. Sumner was standing with his head un-
covered, and, I think, he did not have any
overcoal on; I wore an overcoat my-
self, and felt somewhat chilly while
standing there; I remained about filteen min-
utes, and then returned to the office; Sum-
ner went into Porter's office when I left
kim; 1 reported the testimony given at the
examination in the Police Court, but do not
distinctiy recollect the testimony of Sum-
ner’s father in regard to his son’s exposure
aiter he was injured; I could refresh my
memory by referring to the report.

Mr. Cooley objected to having the witness
refresh his memory by reading the report,
and tie court reserved its ruling until the
cl se of the examinati n of witness.

W.—~Sumnuer said nothing about his condi-
tion of health, the second time when I saw
him. --

Qestions in regard to the notoriety of the
Shawmut Avenue affair at the time and the
probability that Sumner had read accounts of
it as published in the newspapers, were ob-
jected to and ruled out.

Pending the cross-examination of witness,
at 6 1-2 o’clock the Court adjourned until 9
o’clock Wednesday morning.

SIXTH DAY. |

WEDNESDAY, Jan. 30.— The Court came in
at 9 o’clock, and the examination of witness-
es was resumed, * :

J. Andrews, cross-examined, — Stated
last night that he had seen Sumner stand-
ing in the hall of Mr. Porter’s office, en
his second visit, but wished to correct
his statement; Sumner was npot in the
hall when 1 went there, baut was dn the
office, and afterwards we went out together,
accompanied by Sumner’s brother; conversed
there fifteen minutes; do not think the door
was open during the conversation; am pretty
certain that it was about fifteen minutes In
length; Mr. Porter was in his effice at the
time; cannot recollectthe names of any othersg
there at the time; it was on Fhursday at
nearly dark; have leoked over the minutes of
my report since yesterday, and can testify to
the substance in question both from recollec-
tion and from the minutes; the minutes were
made by myself at the Coroner’s inquest; the
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substance "of Mr. Sumner’s testimony was
that he thought he had taken c¢old; nothing
was said as to the time he had taken cold.

At the clos: of this cross-examination, Mr.
Parker rose and corrected his statement in
regard to the ring found upon the finger of
Sumner. He said that it was not the wed-
ding ring, but one given Mrs. Dalton by a

schoolmate,

" Isaac W. Hart, called.—1 reside in Dor-
chester and am acquainted with Mr. Sum-
ner’s family; I was acquainted with Wm.
Sumuner, and saw him on Thursday, 22d
November, in the forenoon; he came to my
bouse, and I went with him to Dorchester
Lower Mills; we rode about five miles; I
saw him again next week in the field near his
father’s house; i1t was in the ferenoon and he
had a gun; I was with him about ten minutes,
and perhaps mnot more than five; his father
lives on an elevatgd spot, on the south side
of the hill; 1 saw him on Thanksgiving day
and his brother Edward was with him; 1 saw
him the next Sunday in his father’s house;
when I went to ride with him he appeared to
be rather low spirited ; we rode in a covered
buggy. :

Cross-examined=-I saw him aboat 10 1-2
o’clock in the forenoon of Thursday fellowing
the 17th November; we got back from the
ride about 11 1-4 o’clock; it was about 11
o’clock when I saw him on Thanksgiving
day; I was a gunning when 1 saw him; I
did mnot hunt any other day that week ;. I
spoke to his brother Edward at the time and
we counted our game; he had his father’s
horse and carriage when we rode out; after
he leit me I suppose he went to his father’s
house; he said that he was going to Boston
that aftern-on.

To Mr. Dana—He had a mark upon his
face when he rode out; the mark was under
the lefr eye.

To Mr, Cooley=-I did not sce any other
mark.

Wilder Broad, called.—I reside in Milton,
within a quarter of a mile of Rufus P. Sum-
ner; I knew William Sumner, and used to
see him frequently, but not very often after
the 17th November; 1 saw him at my house
the night before 'hanksgiving; I cannot say
what time it was, but it was after dark; it was
between seven and eight o’clock when I got
home, and Sumner came there after I got
home; he came with his brother, and helped
cut up a pig; William Sum=er had worked in
his brother’s provision store, in Bromfield
street Boston; 1 have seen him there; the pig
was cut up in the shop where I do carpenter’s
work and keep some of my carriages; he
stayed there about an hour, and took an active
partin eutting up the pig; the weather was
not very cold; he went home about twelve
o’cloek that night; there was no amusement
in the house after the pig was cut up; his
brother Gilbert assisted in cutting up the pig,
and I held the light; there was no fire in the
room when the pig was cut up; 1 did not see
William Sumnper again after that night,

Cross-examined.—I meant to state that I
did not see him after the nightbefore Thanks-
giving; I made a mistake in the date when I
said it was the 17th of November; there was
not any fire in the shop when the pig was
cut up; the room was not cold; itis what I
call a warm shop in the wint:r; ahout oue:

half of the reom is under the ground; I felt
comfertable enough while I was there, and I
was in my shirt-sleeves at the time; we went
into the shop from the house without going
out of doors; 1 only held the light; William
understood the business, and gave dirgetions
how to cut up the pig; he as:isted in cutting
up the fresh meat, but his brother doae the
lifting and most of the cutting up; I do not
think that Willlam Sumner tcok any cold at
the time; I didn’t; he wore no gloves while
he was cutting up the pig; I cannot tell how
he was dressed; there is a sftove in the room,
but I know that there wag no fire in it,

Q.—How do you know it ?

A.—Decause 1 know it.

I think that we were not over an hLour in
cutting up the pig; perhaps not more than
half an hour; I cannot say how he came or
how he went away; I think thathe attéempt-
ed to sing while he was at my house, but he
did not go through with it; I did not hear him
make any complaints, I saw a mark on his
person.

To Mr. Morse.—Thereis an outside and an
inside entrance to the shop; Iam accustomed
to work in my shirt sleeves at that season of
the year.

Horace Broad, called.~I reside with my
father, Wilder Brogd;' I knew Wm. Sumner,
and saw him at his house om Thanksgiving
Day, about 7 o’clock A. M..; I saw him in the
shed at the time; I saw him again that day in
the shed, about 12 1-2 o’clock; I turned a
grindstone for him to sharpen a knife; I turn-
ed the stone about 20 minutes; he used wa-
ter on the stone; there was no fire in the
shed; I saw him again a little before 2 o’clk,
and I kicked a football towards him and he
kicked it back again: he then went into the
house, but came outagain after 2 o’clk, while
we were kicking football in the field; he did
not kick the ball then,but he was there; James,
Willard and George Sumuer and myself chose
sides; William kicked the football once; he
ran about five rods and hit the ball first; I

also ran after the ball, and had a little tussle

with him to get the ball; he finally got it from
me; I should think we ran together about six
rods; 1 was engaged in playing ball about an
hour and o half; William was out in the field
about five minutes after Willard came out of
the house; some of them went in the hduse,
but James stayed out most of the time; I
think William was ot! aboat half an hour in
the afternoon; 1 think that he had but one
coat on when he first came out and kicked
the ball; the second time that he came out
he had on two coats; he was out about five
minutes the second time; I did not see him
again that day nor afterwards.

Cross-Ex.—I saw Mr. Morse last night,
also another gentleman, about my testimony;
William was only out twice; the first time he
only kicked the ball once and ran back; he
was out twice after that; it was afier dinner
when he came out; he was oust in the field
kicking the ball, the second iime that he came
out; the third and last time he was out about
20 minutes; I dined abouat half past twelve
o'clock; I think Mr. Sumner’s family dined
about 11-2 o’clock; 1 saw them at the table;
I could see them fromn the shed where I was
slanding, . |

To Mr. Dana—I think that William was
out about half an bour.
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Gridley Coburn, called.—I am brother of
the defendant, Edward O. Coburn, and live
with my father, Joseph W. Coburn, at 68
Shawmut Avenue; I was there on the 17th
Nov, last, and reeollect the affairs which
transpired that day; on that day I carried a
message to Mr. Porter and also to Mr. Sum-
ner, from my brother. [{his last answer
was ebjected to, and the jury were dizmissed
ten minutes, while the counsel argued upon
the admissibility of the answer objected to |

Mr. Dana argued that the evidence in re-
gard to sending these letters to Porter and
Sumner at the same time, went to show that
they were not decoyed there to be beaten sep-
arately, or that the defendants intended to
take any unfair advantage of them. He
thought that the letters went to show the state
¢f mind under which the parties acted.

The Court replied that the only material
evidence in the ease is that which describes
the assault and its effects. - It is not material
to show whether malice existed or not.

Mr. Dana said he thought that every thing
which did not refer to malice aforethought
had a tendency to show the minds of the de-
fendants and he amount and kind of beating
which th-y inflicted on Sumner. He contend-
ed that legal malice existed in cases of man=~
slaughter, or else there was no criminality;
therefore the amount of legal malice or erim-
inality is allowed to be shown by the defence
under the ruling of Judge Story.

The Court ruled that interrogatories in re-
gard to the leiters referred to and their char-

Mr. Dana said that he had an infirmity in
not being able to make himself understood,

Court.—I do not krdow that the Court hag
shown any infirmity inits ruling, and the fivo
last questions are ruled out—for the present,
at least, -

Ex. resumed.—I was at the houte when
Mr. Sumner came there; I was in the front
room in the third story; Mrs. Dalton was
there at, the time, but she did not live there;
she boarded at a house in Summer street;

Mrs. Coburn, Mrs. Daltonand myself were in

the 10 )m; I knew that Mr. Sumner was com-
ing; I was at the window when the carriage
came; I had never seen Mr. Sumner before;
when he camein I wentout of the roomand
down the front stairs to the story below; I
then went back to my chamber, before the
gentlemen came up srairs; Mr. Daltonand Mr,
Samner came into the room where Mrs, Co~
burn, Mrs. Dalton and myself were; Mrs,
Coburn did not enfer the cha uber with the
gentlemen.

Q —Will you now state all that took place
in the chambper? [Objected to,andruled out.
Exceptions taken by Mr. Dana.]

Q —Whatdid Mr. Dalton do when he came
into the room? |

A.—He introduced Mr. Sumner to his wife;
Mr. Sumner offered his hand, aud said “How
do you do, Nelly ?”” The parties then sat
down; there was some conversation then be-
tween Mr, and Mrg. Dalton and Mr. Sumner;
inquiries were made by Mr. Dalton of Mr.
Sumner, and Sumner made replies; I saw

acter were clearly inadmissible. In cases of
assault and battery, no words are adequate as
a provocation te justify the assault; no mzn
has a right to execute his own wild notions of
justice when he is .provoked by words. His
Honor also ruled that it was immaterial to
show for what purpose Sumner was taken to
the house, or whether he was decoyed there
or not.

~Mr. Dana requested the Court to make a

record of its ruling, as he intended to take
exceptions to it,

Miss Adeline Coburn, ealled.—1 am sister
to Edward O. Ceburn; I live at 68 Shawmut

avenue, at my father’s house; I know the
wives of the defendants; Mrs. Coburn is called

“Fanny,” and Mrs. Dalton, “Nelly;’’ Mrs.
Dalton is about 18 years of age, and was mar-
ried last Summer; I pasat No. 84s8hawmut
avenue ¢n the 17th November last.

Q —State how you happened to be there.
Ruled ont, _

Witness—I went to the house about nine
o’clock in the morning.

Q —When uid you first know about any
difficulty between Mr, and Mrs. Dalton?
Ruled out.

Q.—When did you first know of any diffi-
culty between Mr. Dalton and Mr, Sumner ?
Objected to.

Mr. Dana said he purposed to show that
witness knew nothing about the affair until
that morning, and that she was called in to
assist in bringing about a recenciliation.

Court.—Mr. Dana, 1 will not aliow any
questions of the kind to be asked. I will not
allow the forms of law to be played with any
longer. Mr. Dana was about to explain,
when the court peremptorily ordered him to
stop, and said, <I do not wish to have you,
Mr. Dana, ask questions for the purpose of
arguing them to the court.”’

something done respecting a ring.

Q.—What was it? Ruled out as immate-
terial, unless there was something in it con-
nected with the actual assault.

Q.—What was the next thing you saw
done, afrer the transaction about the ring ?

A.—Other questions were asked and an-
swered; I then left the room and was abzent
a few minutes; I returned and found the two
ladies and three gentlemen in the room; when
I went in the ladies were screaming; Mr. Co-
burn and Mr. Dalton were not then doing
any thing to Mr. Sumner; he was standing
in the front part of the room; Mr. Coburn
and Mr, Dalton were mnot near him; Mrs.
Dalton screamed murder, and opened the
window; I shut down the window; at that time
nothing had been done to Mr. Sumner; I
closed the window because I did not wish to
have the neighbors hear her cry; I saw no
reason for her making the outery of “mur-
der.” [The witness bezan to weep, and her
examination was suspended for a few min-
utes.] Mr. Sumner was then asked several
times to go out of the room; he went out with
Mr, Coburn and Mr, Dalton; before this Mrs.
Coburn fainted and I went after some water
for her; when I returned the gentlemen were
in the room; Mr. Sumner did not make any
outcry in the room; no blows were struck nor
any force used in the room; I did not see in
what manner the gentlemen went out of the
room,

[Mr. Dana asked if he could inquire whe-
ther Sumner was ordered to leave the room.
Mr. Cooley objected to the question. The
Court said that 2 man’s housze is his castle
and he has a right to order a person out of jt-
but, in this case, the fact would not pe ver}
m&ager%al, but still admissable, and it was rul-
ed in, -

Q.—Was Mr. Sumner ordered from the
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room, or was anything said to him in the na-
ture of an order?

A.—They told him to leave the room; at
the time he was standing in the front of the
room, by the third window, which is over the
front door; Sumner was about twelve feet
from the door of the room: the room is the
whole width of the front of the house; the bed
stands in a recess which is over the front door;
he did not leave the room, nor go towards the
door ; Coburn and Dalton were at the dyor ;
they had no weapdhs in their hands, and had
not threatened him with any violence at the
time; they told him to leave the room several
times; there 1s aspace hetween the foot of the
bed and the window; he did not leave the
room at any time he was ordered out; he did
not make »ny motion to go towards the door
at any time when he was ordered to leave the

room ; the last that 1 saw of him he was stand-

ing at the foot of the bed; I went to the back
wart of the room to get the water, and when
I turned round to face the gentlemen they
had left in the room; my back was towards
the gentlemen while going after the water;
Mrs. Dalton has lived in the house ever since
the 17th of November; Mr. Dalton has not
bzen there since.

[Mr. Dana asked leave to interrogate the
witness In rezard to the questions and an-

gwers which she heard in the chamber re- .

gpecting the punishment to bz inflicted, as
tending to show the mindsof the defendants
and the probable amount of punishment they
would infliet, and whether they did not use
more violence than they otherwise would if
Sumner had left the room when he was or-
dered out.

The couart said that the jury would be in-
structed what amount of foree a man ¢an ucse
in-expelling a person from his house, if the
person refuses to go until force is used. If
the defence wished to show that what was
done in the room was éxcusable, and a friend-
ly or amiable state of mind existed between
the parties while in the room, such evidenecs
might receive some consideration. But as
nothing of the kind had been mentioned in
the opening argument of the defence, or was
now propoged to bz shown, it was not a perti-
nent inquiry. .

Mr. Dana said he did not wish to show
that the partics were in a judicious state of
mind at the time of making the assault, as it
would imply that they had a precenceived
‘determivation to make the assault. He only
wished to show tha:, from the frame of mind
that the defendants were in they had no
avowed purpose in making the assault

The ¢ourt ruled that the testimoay in re-
gard to the state of mind existing when the
avsault was made did not mitigate the force
of the assault, and was therefore immaterial
and inadmissible,

Miss Coburn, re-called and cross examined
—Mr. Dalton was not in Mr. Coburn’s house
after the 17th November, to my knowledge;
on the night of the 17¢th, I stayed at my fath-
er’s; I went home about half-past six o’clock;
Mrs. Dalton was there when I left; Mr. Dal-
tonn was not there when I left, to my knowl-
edge; he might have been in the hiuse with-
out my knowing 1t. |

Q —Was it after Mrs. Coburn was brought
in from the bath-room, when you handed her

the water?

‘defendawts.

A.~-1 cannot say whether it was before or
after; I cannot say whether Dr. Blake was
there at the time I got the water or not; I
think that I gave Mrs. Coburn water only
ence; I started for the water when Sumner
was ordered to leave the room; when I came
back he had gone, also Mr. Coburn and Mr.
Dalton; I got the water from a sink in the
chamber, where they wash; Mrs. Coburn
fainted onee before, in the morning, just after
the Porter affsir; it was half past 12 o’clock;
I do not know that she fainted in the bathing
room; she fainted in the afternoon.in herownn
room.

Q —Do you remember saying any thing
ahout the orders when you testified in the Po-
lice Court?

A.—I1 don’t remember.

Q.—Were you down stairs after Coburn
and Dalton went down until they came back
again ? |

A.~-I think I was not.

W.—So far as I know, BMrs. Dalton has
lived at Mr. Coburn’s since the 17:h Nov; I
was there a week after the 17th, and she was
not there at the time; 1 did not visit her in
Summer street; I do not know of her living
at any place except Mr. Dalton’s after the
17th Nov.; I did not see Mr. and Mrs. Dalton
together in the house after the 17:h Nov; I
koew nothing about the eccurrences which
took place down stairs at the time; 1 was at-
tending to Mrs. Coburn while the gentlemen
were down stairs; I did not go into the back
chamber until after Mr. Coburn and Dalton
returned up stairs; I went out of the chamber
once and left Mr. Sumner in the roem.

To Mr. Dana.—I testified in the Police
Court, aud was very much excited at the
time; I fainted away several times; my best
judgment js that Dr. Blake was not in the
chamber shen I gof the water; the last oraer
given to Snmner. ') lerve the room was when
I got the water

Dr. F' S Ainrwo-th exlled.—1 am a prac-
tising physician ant suigesn in Boston; I
have been a demon !t-tor Of ana omy for
gseveral years at the caileze in this city; my
atiention has been c:iizd » good deal to med-
ical jurisprudence; I have artended this trial
and have heard the whole of the te timony;
I have read the autopsy of D:. Jac:son; [ ar-
tended the trial at the rsquea;t: of ccuasel fir
S |

Mr. Cooley. objected to the admi-sion of
the copy of Dr. Jackson’s record of the au-
topsy. He also made further objections to it
as being merely the minutes of the autopsy,
without any opinions expressed; and as Dr.
Jackson was present at the autopsy he was

more competent to express a correct opinion

than Dr. Ainsworth, who was not present.
Mr. Parker said it was a proper document
to hase a scientific opinion upon, as it is
asual in such cases. |
Court—I think it desirable to exclude the
document, if possible. It is a partial docu-
ment, by whomsoever made, and it has been
passed round among the hands of experts,
who would be likely to draw partial inferences
from it, as they could not have seen what Dr.
Jackson did. I never heard of a ecase in
which a record of an autopsey was admitted
as evidence, and great care should be taken

in establishing a precedent.
Mr, Parker said it had been identified by
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Dr: Jackson as correct, and it was now intro-
duced as memorasd#upon which the opin.
ions of Dr. Jackson were based.

Coart —It appears to be nothing but a
memoranda, and might be used by Dr Jack-
son to refresh his memory. I do not see how
it can be used by an expert to bise his opin-
ions upon. The testimony of an expertmust
be based upon the legal evidence in the case,
a.mtl the record of the autopsy must be ruled
out.

Q.— After having heard all the testimony
in the case, what, in your opinion, was the
cause of the death of Mr. Sumner? Objec-
ted to, and ruled out,.

Q. —From all the testimony affecting the
medical questions, what do you think was the
cause of death? Onjected to and sustained.

Q —Assuming the testimony in the case to
be trae, what in your judgmen' as a medical
man. was the eause of thedeath of Wm, Sum-
ner? Objected to as a general question, in-
volving all the facts in the case, and the law
prohibits a medical man from giving his opin-
ion on all facrs except those which appertain
to medical testimony in the case.

Mr. Parker replied that the Courts had al-
lowed medical experts to give their opinions
in cases of insanity after hearing all of the
facts in the case, both medical and otherwise.

Mr. Cooley illustrated the case, by suppos-
ing thatif one person testifies that a party had
a cold and another person that the party
hed not a cold, the jury are to decide whether
the party had a coid or not. If a medical
expert is to give his opinion in the case, 1L 18
taking it from the jury who should decide
upon the fact. The opinion of the witne:s
should ve called to particular diseases testifi-
ed ro 1n the case.

Mr. Dana conteuded that it was both legal
and proper to ask a witness for his opinln,
suppusing certain facts to be true. It is
proper to put a hypothetical question, and
the jury were left to judge upon the facts 1n
the case before them, "

Mr. Cooley cited authority to show that
when scleniitic men are called they can only
give thetr opinion upon the facts proved.

I'be courc desired time to consult authori-
{ies before giving any decision upon the gues-
tion, aud an ¢djouroment was taken uatil 3
e’'clock. | .

AFTERNOON SESSION.

The Court camein at 3 o’clock.

His Honor stited that ia regard to the
points raised in the forenoon, it is undoubt-
ediy true that the rule is that an expert need
not particalsrize upon the facts. ;

Dr. aiusworth, recalled —Q.—Supposing
the facts testitied to by the medical gentle-
men 1o be true, what, in your opinion, was
ihe cause of Wm, Sumner’s deata?

A.~ He died of an inflamation of the throat
and of the air passages lexding from the
throat 10 taelungs,

Q —>upposmg the same facts to be true,
dig or did not the inflammation of the throat
and lungs furnish an adequate cause of
death ? g

A —I1 thick it did,

Q.—Suppusing all th? testimony to be true
respectiug external Injuries, acd taking all
the evidenc:s of appearances before and after
dealh, in your judgment was, Or was nor, tne
external 1njuries the usual, oxrdinary o prob-

3

able cause of death? Objected to, but not
sustained. | - ,

A.—]I think it was not. I think you eould -
not predicate death uponthe injuries he re-
ceived.

Q —If vyou had been called to a patient
like the one described to have been in the
evidence, ard no suggestion bad been made
of external injary, would or woald you not
have thought it necessary to inquire about
external iujury?

A.—]I think that if I had been called Dee.
8th or afterwards, the symptoms of inflamma-
tion then wauld not have attracted my atten-
tion to external injuries; I mean the inflam-
mation of the throat,

Q.—What amouat of delirium would at-
tend such a condition of the throa?

A.—Delirium may attend any case of
violent inflammartion. Whenever there
is any fever caused by inflammation
delirium may attend it; in this case I think
there was inflammation emough to produce
deliriom ; I judge from the description of the
throat after deatnh as given by Dr. Jackson;
I think no vi‘al part was affected by external
injuries in this case; the testim-ny of Dr,
Jackson does not disclose any ivflammation
of the parts said to be originally injured;
when false membrane is in the throat, that
appearauce generally indicates a natural dis-
ease, as croup in children ; it is the effect of
disease well knm&l as croup among physi-
cian:; 1o Judging Of the degree of violence in
a blow we look at its effec's; when a blow on
the heid produces insensioility, it is a severe
blow; when the skinis broken & severe blow
must be given; I have seen nothing of the
kind in this case; anotheretfect of the blow
following 1nseusioiiity or abrasion of the skin,
is an inflammation of the part where
the blow was received ; this would pe either
an inflammation of the tissues or erysip-
elas; tne latter would exiend to parts
adjacent; when ery~ipelas does not intervene.
inflammation tends te create ulceraion and
abscesses; I have seen nothing ef the kind in
this case; in young people, in full uealin,
ulceration would follow rapidly; the process
would begin within a weck and might be
longer, without the iatervention of other
causes; in this case I hive made up my miod
that the 'pﬂ.TiEI‘lt was rECUﬂﬂﬂug; there 1s no
pause ia nature, the paltient must eiither get
better or w.rse; there is no evidence in this
cise that the patient was any worse a week
alter he received the injiries, and 1 iofer
from the f&{.}tu that he walged and rode out,
he was getuilng beter; while this process of
recove’y was golug on he exposed himself to
great victssitudes of climate, and yuder such.
circum«tances 1118 not improbable (o suppase
that even a well man might «uffer; his expo-
sure on Lhanksgwiog day and tne day afier
was such as to produce the results deserised
by Dr. Holmes as having been scen Dee Hih
this exposure atl=cied the parts weakened by
previous injuries, from the effeets ot which
he was recovering; [ see mo immediate or
adequa’e cause fur the state of his healtp
Dec. oih, except the exposure; L 82e no ciyse
to have prevented his recovering before leg
o h except the exposurey Linciude buih men.
tal and pnysical injuries operated upoy p
exposure; I cannoc give the proporngy be',
tween the mental and physteal injuries which
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produced his state of system; I think mental
causes operated in producing his state of sys-
tem; his mental depression, if assumed to be
true, would operate upon the body in such a
way as to render it more susceptible to the in-
vagion of any disease from without; added to
the invasion of dizease it would depress the
powers of nature so much as to render a2 fa-
tal termination of the disease more prebable;
I should think it of importance in this case
to examine the mental condition before ad-
ministering to the causes of the disease; in
investigating any case to determine the causes
which produced its effects I should consider
the state of the mind a very important item;
1 think, from the evidence of Dr. Holmes,
that he would have recovered from the sec-
ond attack of inflamation; this is strength-.
ened from the fact that Dr. Jackson found
no traces of inflammation about the eye, al-
though Dr. Holmes says the eye was swollen
and inflamed on Dec. 6th; the attack of in-
flammation in the throat 1 think was a third
and distinct attack; I think that there is no
.evidence in the case to explain the access
and moving cause of this third attack
on December 8th, except the gen-
eral cause of -=atmospheric influence;
there is nothing peculiar in this case, as being
any thing more than what might have hap-
pened to any body; the inflammation of the
throat and air-passages might have arisen
from general causes; a Spgntaneous cause,
means a cause that medical men are not able
to frace to any particular act of the patient;
it i8 often the case that we can date an attack
of inflammation in the throat from exposure,
and verv often we cannot, but include it as
one of the causes; the same exposure would
not opera‘e alike upon different states of the
system; tne causes of death n this case seem
to be remote from the external injuries; I
mean to say that in measuring the space of
time the diseases of which he died were far
remote from the effects of the injuries which
" he received; by remote, I mean that the inju-
ries received being of the skin, and cellular
tissues underneath it, were different and un-
connected with the disease of the mucous tis-
sue, of which he died; the remote point of
time when the injuries were received dimin-

ishes the probability of their eflect in
causing the death; 1t 1s a common
circumstance when persons have sore

throat that they expectorate blood; the ap-
pearance and amouut of the blood as describ-
ed by the mother, makes it impossible for me
‘to tell where it came from, and from my
knowledge of the case 1 should not look be-
yond the sore throat as the cause of it; \it is
not unusual for persons who have a cold to
have pains in the chest and a difficulty of
breathing; the scrofulous glands found show
a scrofulous tendency, but as there was no
apparentor recent disease found, I think he
did not have a strong scrofulous tendency.

Cross-examined —I think that the scrofu-
Jous appearances described by Dr. Jackson
show that he had what is known popularly to
be a scrofulous affection, according to Dr,
Jacksen’s own statement; a scrofulous dis-
4 eage isapplied to a very extensive class of
diseases; the mere fact of expectorating b ood
does not enable me to state the cause of it,
unless I could see the blood; from the mere
fact of a person having received an injury I

could not tell that the probable result would
be an expectoration of blood; I do not see ev-
idence enough in this case to render it proba-
ble that there would have been any expecto-
ration of blood after the injuries were receiv-
ed; it is a common circumstance to expeecto-
rate blood in severe cases of sore throat; 1n
Sumuner’s case expectoration of blood might
have taken place at any time after he had a
sore throat; a simple expectoration of blood
may follow from a sore throat go slight as not
to excite the attention of the sufferer; I have
never seen any effect of a violent injury that
could not be traced from the time the injury
was received to it8 results; the effects of Sum-
ner’s injuries were in process of recovery the
first fortnight, and then they retrogated in
consequence of his exposure; the most prob-
able effects of the injuries were to enfeeble
those portions injured, and determine an in

flammation arising from other causes, Or any
d'sease, to those parts; inflammation from a
blow is caused by an effect of nature to re-
store what is destroyed by the blow; the inflam-
mation of the throat was only caused by an ef-
fort of nature to restore thethroatto a state of
health; aninflammation of thethroat weuld be
produced by a directinjuryorlaceration of the
mucous membrane; one inflammation cannot
be traced to another unless it makes a contin-
nuous disease from one part to the other; a
blow on the throat might produce a sensitive
condition which atmospheric influences would
operate upon more readily than upon any
other part; im this case three causes operat-
ed upon thesystem, viz : the original injuries,
the mental condition and the exposure ; these
three causes produced the disease 1n the
throat; I cainnot say that the inflammation of
the throat was not produced alone by expo-
sure; I think it possible for any person to
have an inflammation of the throat by expo-
sure ; in a hundred cases of throat inflamma-
mation fifty might be produced by mno
greater amount of exposure than is tes-
tified to in this case; a person’s liabil-
ity to take cold depends upon the con-
ditions of the mind and body; as a general
rule an inflammatory fever or . violent sore
throat can be traced to exposure; the third
and efficient cause of Summner’s death was
the suffocation; I attribute his death to the
three causes named, and ene of which I am not
now cognizant; I cannot say that Sumner
would probably pe alive to-day, if he had not
received any external injuries; he would have
been much less likely to have suffered from
exposure if he had not been beaten; 1 see no
cause for his condition Dec. 6tn except the
exposure acting upon the effect of the inju-
ries received on the 17th; there must have
been some intervening cause to produce the
state he was in Dec. 8th; the external inju-
ries were an assisting cause of his death; I
cannot say that the external injuries were a
necessary cause, a8 I have not formed my
opinion.

The cross-examination of Dr. Ainsworth
closed here with the understanding that it
might be resumed to-morrow. _

To Mr. Dana.—There is no evidence in
this case that the inflammation of the throat
is traceable to any injury on the neek.

To the Court—Inflammation in one tissue
may extend itself to a similar tissue in anc-
ther part of the body; In this case . should
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say that there might have been an inflamma-
tion of the lungs; I should say that a disease
of the brain would not affect the throat; a dis-
eased part will affect another part in sympa-
thy with it.

Dr. J. B. S. Jackson, called. =The au-
topsey contains a correct account of the post
mortem examination.

Mr. Cooley objected to all testimony in re
gard to the autopsey.

Mr. Dana wished to use the record of the
autopsey to base hypothetical questions upon,
in interrogating the witnesses, '

The testimony was ruled out by the Court.

Dr. H. G. Clark, called.—1 have not heard

all of the testimony in the case; I did not hear
Dr. Jackson’s testimony, and only a part of
Dr. Holmes’, on his cress-examination; in a
neighborhood where fever and inflammation of
the throat existed, I should find them an ade-
quate cause of death; external injuries are not
the common causes of such diseases, and I
should not look for them; the common causes
are exposure 10 the weather, scarlet fever, and
spontanecusly; inflammation of the threat
most ofien arises from exposure to the cold; I
should not think that it would arise from ex-
ternal injury; so far as I have heard this case,
1.think external injuries did not produce the
effects described ; there is most always more
or less expectoration of blood in cases o' ul-
cerated sore throat; exgpectoration of blood
may occur in any ca~e of sore throat; without
a sore throat, I should not be able to assign
any cause for expectoration of blood, unless 1
was told of some cause; unless a blow ex-
ternally was very violent I should expect the
part to recover with or without treatment. In
cases of external injury the blond may be ef-
fused into the tissues arouhd the part struck.
The effects of a blow would be first, a swelling,
next a discoloration, going through several
degrees of color until it disappeared. I
should not think that a blow producing a
swelling and discoloration under the eye
would extend so as to preduce an inflamma-
tion of the taroat, except in cases of erysipe-
lag; 1t 1s not unusual in cases of severe in-
flammation to have delirium accompany it.
Severe inflammation of the lungs is often ae-

compaaied with delirium, Diseases of the
throat are very common; a person scrofu-

lous or having large tonsils would be likely
to have diseases of the throat; exposure to
the cold, or exposure to any atmospheric
cnanges which produced a chill might pro-
duce a disease of the throat. I suppose that
anything which diminishes the vitality ren-
ders a person more likely to .be attacked by
diseases. Depression of mind diminishes
the power of resistance against external inju-
ries. The causes of mentsl depression are
also among the causes which invite disease.
Mental depression cperates to affect the pow-
ers ol digestion and 1o cause loss of sieep.
These effects vary in different cases,

Mr. Dana then supposed a case like that

of Sumner’s, and asked what would be cause
of death.

W.--I think that the death would be caus-

ed by the inflammation of the throat; the ex-
ternal injuries would have -0 1mmediate con-
nection with the sore throat, and ouly so far
as they made the party liable to the attack,
by prostrating and debilitating the constitu-
tion; if there was no great evidence of pnysi-

4
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caﬁ’mstration, but of mental depression.
some time af.er the injuries were received, I
think that the effect of the mental depression
would have some effect, but what amount [
cannot tell; if there was no evidence from
the autopsy of any inflammation of the parts
originally injured, I should look for other
causes of a sore threat than the injuries.

Cross-examined.—Mental depression may
result from external injuries alone; the moral
effects of injuries differ very much in individ-
uals; I should nBot give so much importance
to the evidence of mental depression, 80 far as
I have heard if, as to the physic.:l effects of
the ipjuries, the exposure and the sponra-
neous cause of death; ‘the mental efiect of
injuries depends very much upon the consti-
tutional sensibility of the person who receives
them.

Mr. Cooley supposed «a case similar to that
of Sumner’s, and asked whether the external
injuries were net the most important cause in
rendering the party liable to the disease of
which he died ? '

W.—1 think the physical injuries would
make him liable to disease from exposure 10
the cold; the external injuries were not the
most important agency In producing death ;
I think that the sore throat arose from ex-
posure, and was, by ne means, the result of
physical injuries; I don’t think any body
knows the cause of Sumner's sore throa ; it
arose while he was recovering from his exter-
nal injuries; judging from tne evidence in
the case, and assuming that Sumner was a
healthy man before the 17th November, the
probability is that he would not have had a
sore throat if he had not been injured exter-
nally ; but for the injuries he received I think
that he might be alive now.

Lo Mr.Dana.—The external injuries put
him in the range of the attacks of sore tarocat;
mental depression would operate to produce
a state of system that would make him liable
to an attack by disease.

To the Court.—If severe external imjuries
produced a loss of appetite, the spirits would
be depressed.

The examination of Dr. Clark was coaclu-
ded at a quarter vefore seven o'clock, when
the Court adjourned until 9 o’clock Thursday
morning.

SEVENTH DAY, . ank

THURSDAY, Jau. 3l—T1he Court ecame in
at 9 o’clock and the attendance of spectators
was as large as usual. |

Dr. C. H. Stedman, called.—I have prac-
ticed many years in this city at the U. 8.
Hospital, the City Hospital, and the Institu-
tion for the Insaae; I have heard very little
of the evidence in this case.

Mr. Dana then put toe case of a young
man with an ulcerated sore theoat, inflamma-
tion of tone air passages, and a delirium, and
asked if 1t was not aan adequate cause of
death? |

A.—I should think it was, sir; in jsuch a
case I should think death would not be unu-
sual or extraordinary; it would be & severe
state and attended wih danger to lite; deli-
rium would not be an infrequent result; deli-
rium arises from a fever produced by any
cause; it is not a disease SWl generis, but
would result from disease of any sort, more
especially from un ulcerated sore throat, be-
cause it 1s an acute disease of the air pas-
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sages, which are a vital part; I should look
for mental disturbances; delirnum would
more quickly ensue when the throat isin-
flamned, because 1t throws the arterial circu-
lation to the head; eXpecroration ot blood is
not unusual in cases of sore throat; In a case
like the one described. I think the disea-e
would account for the expestoraticn of blood,
mere especially if the blood was in swall
quauntities; I thould no' lcok for external io-
juries; if here 1s much fever at'ended with
the sure throat descnbed. I should expect to
find the :tomach quick irritable,

To the Court—{ he throat s» mpathises with'

the stomach ; in a case of ccchymosis of the
stomach the sore throat woula affect it in a

degree.
To Mr. Dana.—An irflamed sore throat

might affect the stomach, and I should not
be surprised o find it producing an irritsble
grate, and vomiting would not be unusual;
vomiting is caused by a nervous disturbance
of the system; [ should think vumitirg an
extraoroluary pheucmena in cases of ulcerat-
ed sore throat; some persons aré more sub-
ject 10 vomiting than others; ucless vYomit-
ing wag violent and coutinuous [ should not
look for remote causex; the causes which
produce ulcerated and sore throas are ex-
posure, atmospheric charges, malaria, and
vitated states of i‘he atwosphere; scariet
fever mmdicates the existence of malaria in the
neighborhood ; such a case of inflammation of
the rthroar as described 1 have never known to
be caused by external injuries ; in ca-es of cold
aud the liapilnty to take 1t, something depends
upon the mentdl state of the sysiem, bur |
cannot tesl huow much without some data;
the effect of mental causes wpon the system,
80 far as I have sten, would be highly opera-
tive in mauny cases to a severe degree aud of
much importauce ; «motions may be depres-
sing or exciting. "

Q.—In a case of mortification producing a
depres»ed state of the spirits what would pe
the eflect.

[Mr. Cooley oFjec'ed to all questions which
weie not based upoon fagts put inro the case,
and the Court sustained the ot jection. ]

Witness.— A mortfication of the mind
would cepress the viral epergies and exhau-t
the nerveous systea; ic1s dithcult to ray how
it depresses the netrvous system, but such is
the tac'; 1t depresses the circulatton,and there
probaoly are some ehemical changes under-
gone, according to wedlcsl authoritier; the
amount ot sensible perspiration is fouvd to
be affccted by such depression; there also ap-
pears to be a change 10 'he coustituent elg
ments of the blooa: pleasing sensatious re-
move the caroon from the blowd; depressing
sepsatlons allow the carbon to accumulare;
he venous blood is increased in quantity un-
der a depression of miud. and this teiuy in
preponderance canyot be so reacily actrau -
ou by tne Iungs, ~0 that congestion might tol-
low such a :tate Of things; fe<bieness is
caused by venous blood and tne dige-tion and
appeilre suffers under a depressed state
of mind; the appttite suffers, the stvm-
ach becumes more Or less rritabie. con-
stipation is lhikely to follow, :nd se
cretions and excretiops are ll.bie to be gis-
turbed; it is al:o supposed 10 effectthe inu g
membyrane of the s omach, as Was tound
the case recorded by D:. Beaumont, In Cana-

da, where a person had a perforation in the
8 omach, and experiments were 1ried upon
the digestive organs; very few hours are suf-
ficient to prcdace an effect upon the body by
a depression of the mino; grief and fright are
causes which produce these changes; the
case of the ““Priscner of Chillon"’ is one in-
stance that occurs to me.

Q - Supprse tre ~temach to be in a state
of «cchymasis; should ou trace the cause of
dea h to exierral violence ?

A —I shouldnot. An ulcerated sore throat
ofien arises spon'aneuusly, or without any
visinle caure; this 1s nothing miraculous, but
the csuse caunot be foend out; it may occur
when a pers: n Keeps within doors.

Q —Suppose the eye to be affected by a
blow, at d also the ear. and there is no evi-
derxce of ¢ mnge tion immediately after, and
the persen rides :nd walks cut a few days
afterwarcs; would you not expect the person
to recover ?

A — I should, under such circumstances.

Q —Supp se a cite of wfl.mmanen eght-
een days afer irjuries are received, ard
meantime the persen ivjured ¢Xposes him-
selt by walking, gunniug a d 1uoniug, would
the exter: al injuries be tnhe reasona le, origi-
nal and probable cau-e of death, if the party
was Jecovening from the injuries before the
exposure? ,

A —1 should think not. If, on a post
mortem examination, the ph siclans sawv no
reasons to attribute the unmediate cau e of
death to external njuries, I should agree
with them; if a post mortem examivation dis-
closed no effects of exreroal 1 juries, 1t would
cnbirm my op'nion; discolora 1on or livldlty
after death 1s a meghanical action of the at-
mos, here; 1l the:e weXe no ludications of in=-
flatnmarion afrer death of the parts irjured,
it 1ends to show tha® _those parts were 1n a
process of recovery; if the post mortem ex-
amiva’lon rhows no transwsission of 1wtam-
matlun trom the parts 1 jured. through the
mucous mwembrane to the throat. it would
¢iunfirm my opiliivn that the external inju-
ries had no eff ¢t in producing death; [ never
heard of a2 case where flunmation 1s trans-

auitted from cne part 10 another by the wue-

cous membvrane; 1 sheouid not oe anle te cone
Ctlve of sucn a case where the iflammaton
Of the eye could be transmit ed to the mucous
mewmwbrage ot the throar, uuless the throat wasg
c:usted, and then death would be likely to
eusue. : |
Cruss-Ex.—In a case of ulcerated sore
the at I should think 1t sufficiert to cause
aecatn, without lovking fur any other Causes:
it wouid te the u-ual ¢« ffect of such an ivflam-
mati n of the throat as 1o th= care described
by Mr. Dana: delirium way arise from any
acu'e di-ease 1n any part of the bodv: there
is a di-tinctivn beiween eXpectorstoa and
vomiing ot ol ooy expectoreanion of blocd
would comme from the wiun.hi1 or the lungs:
venitng of bivod would ¢ me trom an éc-
chymose state of the iinir g membrane of the
stumach, but it Goes Lot alwa: s avd 1 the
abse:ce vl aiy other cau ¢ 1 shoula think it
cau.e from this st-te: i1 a persob h:d been
violen:ly teaten on tre it of the Stomach I
shouid Lot e surpiised to S:€ vYomiiung of
blo. d, but it would ve 1Kely 10 Oliow 1o me-
diatety alier the beatirz; 1! Wouuld not ve so
likely to e cape from an ecchymosis state of
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the stomach, asthe blood is then coagulated;
a sore throat would be an adequate cause for
the spitting of bleod: if a person had been
bea‘en on the head, in the region of the eye,
and the ear. and the chest, I should not losk
for an expectoration of blood from the throat,
but an etfusion of bloed from the parts in-
flamed: if I was sati-fied of the amount of in-
flammation in the throar, I shou!d not think
that the vomiting of blood was ennnected with
any violence us:=d upon the stomach weeks
before, ana of which nosigns were then visi-
ble ex'ernally; three days would be
a lor g in'erval after injuries are received on
the stomach, to expect there would be an ex-
pectoration of blood; if the blood raised was
of a small quantity, [ should expect it to be
raised immediately after the injuries were re-
ceived ; if blood was vomited in small quanti-
ties for several days, I should think the inju-
ries received were more severe ; if the vomit-
ing commenced before the sore throat, it
would be trace.bie to the injuries received, if
no ether cause existed; the vomiting might be
traceable to other causes than the sore throat,
even afier the sore throat commenced, but the
gore throat would b@ the most likely cause; I
never knew of a case of sore throat, like the
one described, produced by external icjuries ;
it is much mere likely to proceed from atmos-
pheric changes; I should consider external
violence, that weakened the system, a predis-
posing cause, and exposure the exciting and
proximate cause of the sore throat; I do not
regard_external violence as a cause for depres-
sion of spirits, any more than from any dis-
ease ; moral causes are difficult to estimate in
their effects; in a case like Sumner’s, [ do not
see sufficient physical cause to depress the
gpirits, but I do see a sufficient mental cause;
a man may come off victorious in a melee,
and yet have caase to be ashamed of himself;
in a case like the one supposed, I should not
consider the external ipjasies sufficient to
produce any delirium.

To Mr, Dana.—The external injuries,with-
out the digsease in the throat, were not suffi-
cient to produce death; the great mischief
was 1n the taroat; there is a technical differ-
ence between expectopation and vomiting
of blood; it is of entimes difficult for physi-
cians to tell where the blood comes from;
phlegm in the throat oftentimes produces
nausea, and causes vomiting; expectoration
of blond is the most common,

To the Court. -1 should not look for a
transmission of inflammation from one tissue
to another in a different part of the bedy.

Cross-examination,resumed —I never knew
of the transmission of inflammation except
in cases of ‘gout and rheumatism
At the conclusion of Dr. Stedman’s exam-
ination Mr. Dana rose and said that one fea-
ture of the case to be argued to the jury would
be the médieal ques'ion whether the sore
throat was not the immediate cause of the
death, aad whether this sore throat was not
caused by exposure and the morbid conduion
of the body produced by mental sutfering.
He wi-hed to show that the morbid condition
was caused by the mental and not the physi-
cal conduion of Sumner, The government
have attempted to prove that the morbid con-
diticn was caused by the physical injuries.
The detence contended that the morbid con-
dition was caused by mental depression, and

while in this morbid condition, produced by
mental depression, his exposure produced
the sore throat, of which he died. He
thougnt that rhe defence had a right to show
how far the mental depression acred as a co-
operating cause; and for this purpose he
wi-hed to introduce testimony to prove that
the mental depression must have been very
great. The government had contended that
there is an adequate physical cause for dearh,
supposing there was no mental depression,
The defence wished to show that mental de-
pression must have been a powerful co-oper-
a'iug #gent in weakeniag the syrt:m: and to
prove tnis they wished to introduce evidence
of what transpired in the chamber at Coburn’s
house—letters, and other facts of equal force
and pertinency.

Mr. Cooley said that this evidence had been

ruled out several times, and still it is brought

up again. Itisnot to be offered to prove that
the charge against the defendants is true or
false. It is only put in to show that it might
have a tendency to establish a state of mind.
Such speculative evidence is no: admissible.
Unless they ean show the deepest mortifica-
tion of mind, like that of a person who loses
the accumulations of years at one blow, then
the evidence is only inferential in regard to
the amount of grief or shame which was pro-
duced and existed. This much is a clearly
settled principle of law that if a party is as-
sumed to be guilty of adultery, and heis
killed, the provocation is no justification of
the Killing. The testimony is therefore not
admissible,

Mr. Dana said that Mr. Cooley’s obiection
was only to the amount of mental depression
to be proved, and he therefore yielded the
whole question as presented by the defence.
In Greenleaf, sec 102, the same principle i8
laid down that itis competent to prove the
amount of mental depression which co-ope-
rated to produce a state of the system which
predisposes a party to contract a fatal disease.
The evidence which he wisbhed to introduce
would tend to prove that the mental condi-
tion of Sumner did operate to produce a phys-
ical prostranon and invited the disease of
which he died. Because the government had
the first chance to prove the physical condi-
tion, they have no right to shut out other tes-
timony in regard to the mental condition. Be-
cause they say the death was caused by phys-
ical violence, they have no right to prevent
us from showing that mental depre -sion had
its effects in causing death, Mental depres-
sion is a legitimate cause of physical pros-
tration, and because the District Attorney says
that if a man’s honor is destroyed, and he af-
terwards receives a slight blow, and subse-
queantly dies, the man who struck the: blow
should be hung fur murder. he did not hold it
to be the law of auny civilized nation. ¢

The Court stated that 1n view of the vari-
ous aspects under which such testimony
would preseat itself, the modes of rebuttingit,
by newspapers and the conduct of the fe-
males, and of sustaming it by a theusaund
things. perhaps some of them as remote as
the fail of Sebastopol, he could not allew it
to beintroduced. It would be too difficult te
distinguish what effect the Various causes
had in producing the morbid condition of the
body, and the testimony was thereforg ruled
out,
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Mr. Dana took exceptions
reduced them to writing,

The Court took a recess of five minutes,
and at the expiration of the intermission Mr.
Dana asked leave to prove that the flogging
of Sumner was a publie romor at the time or
soon after it was committed. The Courtruled
it out, and excep'ions were taken.

Mr. Dana then asked if he could be allow-
ed to show Sumner’s statement, not written
by himself, but published as his statements of
the transaction in Shawmut Avenue. He did
not wish to show what he stated, bume ar-
ticle which was written upon the statéments
made by him. The Court ruled it out as in-
admissible. Mr. Dana then stated that he
had no other evidence to offer.

Mr. Cooley called the following

REBUTTING TESTIMONY.

Dr. J. B S. Jackson. called.—I would
chaunge my testimony so far as this, that the
amount of expnsure is greater than I suppos-
ed, and that he would be more liable to be
attacked by disease in the condition that he
then was ; my opinion i8 the same, that the
injuries were the predisposing cause of death,
and that he would be alive now but for the
external injuries; Dr. Stedman, [ think, was
in error in supposing that the ecchymosis
was under the lining of the stomach, it wasin
the lining ; if the ecchymosis had been under
the lining, 1 should not have thought that
any blood would have been vomited from the
tomach,

Waillivam Wilson, called.—1 was before the
Grand Jury, and heard the examination of
Mrs. Hunter, the nurse.

[ Mr. Dana objected to the admission’of tes-
timony given Wefore the Grand Jury, to con-
tradict a witness called by the government,
because that evidence went against the gov-
ernment  The ohjection wus reserved for
ruling |

Margaret Waier called —Mr. Dalton has
been at Mr. Ceburn’s twice since the 17th of
November: on the night of the 17th Novem-
ber they stopped at Mr. Coburn’s house and
occupied ore room together: they lived to-
gether where they boarded until he was ar-
rested; Mr. and Mrs. Coburn lived together
about a fortnight after Nov. 17th.

Cross-examined.—1 have not seen Mr,
Dalton at Mr. Coburn’s since he was arrest-
ed; Mrs. Dalton has lived there since her
husband was arrested, but he has not been
nere to my knowledge; she has seen him
since, but not 1n the house, to my knowledge;
I am in the house most of the time:; don’t
think a person could come to the house at
night and go away in the morning without
my knowing i’; Mrs. Dalton has been there
every night since she came to live there; Mrs.
Dalton saw her husband at the jail after he
was arrested, but [ have not known him to
call npon her since he was first arrested,

W. H. Richardson, called —1 know the
defendants ; Mr. and Mrs. Palton lived to-
gether three or four weeks after the 17th
November.

Cross-examined.—1 do not know that he
has or has not seen his wife for the last five
or*six weeks; during the last five or six
weeks, I cannot tell where Mrs. D.
has lived, but think she has lived at
her father’s most of the time; she has beeu

the ruling,and

last arrest; I married a sister of Mrs. Dal-
ton’s; I think Mrs. . has lived most of the
time at her father's Mr. Gove, 814 Shawmut
Avenue; I have the impression that Mr. D.
has not seen his wife since his release from
imprisonment, |

Mr. Cooley here announced that he had ne
more testimony to offer in the case, and the
defence also announced that they had con-
cluded the examination of witnesses.

Afcer a short eonsultation of counsel on
both sides with the Court, it was announced
that an adjournment would be taken until 9
o’clock to-morrow morning, in erder to give
counsel time to prepare theirjarguments.

EIGHTH DAY.

FrIiDAY, Feb. 1 —The Court came in =zg 9
o’clock, and the attendance of spectators was
larger than usual. '

The District Attorney, preceded the closing
argument of Mr. Dana, by the citation'of
several legal authorities in regard to the vari-
ous degrees of homicide and the amount of
proof required to sustain an indictment for
murder or manslaughter; also the relation
which provocatron has in extenuating the
crime of homicide, and reducing it from mur-
der to manslaughter. : '

At ten o’clock, Mr. Dana eommenced his

CLOSING ARGUMENT FOR THE DEFENCE.

In the gospel according to St. John, it is
written, ‘‘Judge not according to the appear-
ances, but judge righteous judgment.” Time
was when arrests, trials, sentences and execu-
tions took place between the rising and setting
of the sun, and it was only in cities of refuge
and in the sanctuaries of the church that per-
sons had an opportunity of defemce. DButin
our days, Justice sits in her own temple and
pronounces righteous judgment. 1 do not
know of a case that demonstrates the differ-
ence between ancient and modern trials more
forcibly than the case now befere us. In an.
cient times such a case as the one before us
would have been settled summarily, on
the appearances ef the moment. Now, the
case has been delayed until every person has
had a sufficient time to calmly review the
facts in the case and form a proper judgment.
We have not been allowed to present certain
evidence which proves the amount of prove-
cation 1n this case, but you, gentlemen, are
not to suppose that there was none. And
on the other hand, you are not to sup-
pose that the deceased was decoyed to
the house, or were intentionally separated,
because we have not been allowed toO
prove that it was otherwise. Only one
witness has stated that the defendants did use
tue werd decoy, but we could, if allowed, show
that the intention was to have the deceased at
the house at the same time with Mr. Porter.

You are not to assume either that the de-
fendants inflicted a severe chastisement for a
very slight cause, because the newspapers,
and even a higher authority, has called it a
mere flirtation between a giddy woman and a
boy. We could, if allowed, show a different
state of facts, and therefore you must not as-
sume that the provocation was slight. You
are not to assume that the acts committed
were done after deliberation. My clients
have not had a hearing upon this question,
and I know you will not do them the 1njustice
te suppose that that they proceeded calmly

at my house one or two nigats since Mr. D.’s and coolly in the infliction of chuistisemen
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upon the deceased. If, in the case of Sum-
ner, they called him to a room, and then the
developements of his acts and the infatuation
of both Sumner and the woman, made them
suddenly resclve to punish him, they cannot
be presumed to have had any deliberate mal-
ice.

Mr. Dana then recapitulated the acts and
the appearance of Sumner from the time of
the assault up to Dec. 5th, as presented by
the evidence, and asked if his death could bé
attributed to the assanlt upon him. Even
the physicians, and they the most skillful,
have said thac the injuries were not the cause
of death. Kad all thee facts which have been
presented during this trial been spread before
the public through the columns of the press
before the trial, public opinion would have
been much changed, and perhaps the arrest
and trial of my clients would never have oc-
curred. The deceased, as shown, never in-
tended to prosecute the defendants for any
assault, although some of his friends advised
him to do so. Had the press published these
facts instead of catering curiosity and passion,
who can say how much the aspect of affairs
would be changed? But we arenot to suppose
what would be the condition of things under
different circumstances, but take the facts as
they are presented, and upon them found our
indgments; and therefore I shall confine my-
self to the testimony.
¢2In the early summer of 1850 Mr. Frank
Dalton, then a very young man of 22, was
united in marriage with Nelly Gove, then of
the age of about 18. Dalton was a man of
unimpeachable character, engaged In busi-
ness, looking forward to the building up of a
character in the community by temperance,
by chastity, by fidelity, by business capacity,
by attention to, and the faithful discharge of,
the duties of life, hoping for peace, comfort
and happiness, where young men place that
hope, in their domestic relations. He prom-
ised fidelity, leaving all others to- adhere to
her alone 10 comfort and cherish her to his
life’s end; and that promise on his part he
has keptand performed. |

In less than five months thereafter, a cloud
is cast across his way of life, He finds him-
gelf in the cell of a felon, charged with th
crime of murder; arrested while engaged i
business, with no more idea of escaping jus-
tice than justice had of escaping him ; before
any complaint had been made, before the post
mortem examination had taken place, which
would have shown the cause of the death, he
was arrested by an officer and dragged to
prisen, and fog weeks not bailed—the _law not
providing bail until he could be eéxamined by
a grand jury, among the worst of criminals
and murderers.

Not only so, but the press was seized upon
by those who were opposed t» him, to influence
the public, excited by that prurient curiosity
which seeks to pry into that which may grat-
ify a morbid fancy or taste. Every thing op-
erated against him, while he was ‘advised by
counsel to wait till public epihion could sub-
side to its {’rc-.per level. But there wasasome-
thing still harder to bear. A person may
bear confinement In a prison, but to be a
mark for *¢the hand of scorn to point its
slow unmoving finger at”’—all this he had to
bear in silence and with patience. He has
ooked forward to an hour like this.

*Heis disappointed, to be sure, in the de-
gree of the investigation; but still, to its ex-
tent, he is satisfied. The time may yet come,
when o further vindication may take place
than the rulings of the law admit here. Why,
gentlemen, has this taken placer Death, gen-
tiemen of the Jury, is common. 1o the re-
flecting mind, death would seem to be the
rule and life the exception. Of those who
are born into the world, how few survive in-
fancy, and of those how few reach manhood,
and how very small the proportion of .those
who reach old age.

This frame of the human body, through
which all the work of a world is to be done,
which helds thé mind, the intellect, and the
spirit—which governs creation, and has do-
minion over the animals, and over the world,
—is the frailest and the most uncertain of all
things—mom@frail, even, than any work of
man. Onlya miracle carriesitbeyond a cer-
tain period, and it may break at any time.
One single cause may produce death: it re-
quires a combination of causes to preserve
life. lnstead of its being extraordinary that
a man shouid die, it is more extraordinary
that he should live.

Well, here, among the hundreds of thou-
sands who die daily, from various causes, in
Milton, on the 11th day of December, died
Wm. Sumner. He died, as every physician
has said, from an ulcerated sore throat and
inflamed passages. Every physician called
by th.: government, or called by us, has tes-
tified that that was the cause of the death.
That testimony, uncontradicted, is, that it was
the natural, commen, and adequate cause of
death. Not only so, but the physicians have
all said that they never knew such a state of
things as existed im this case to follow from
external violence, Never, never. If that
state of things was produced by external vio-
lence, itis the first case ever known, says Dr.
Stedman, and it cannot thus be accounted for.
Since the world began was it not heard that a
man died of the disease of which Wm Sumner
died, resulting from violence. Inour climate,
the most fickle of any in the world perhaps,
diseases of this kind, on the sea board of
New England are commuon, and death is a
common result. In such a climate and at a
season when the weather was most changea-
ble, with the warmth of summerand the cold
of winter in a single day, at a time when the
place where Wm Sumner lived was visited by a
miasma, producing scarlatina, he was taken
sick and died. He died of that cause.

Well, gentlemen, what is that to us? No
persons have more éause to regret that death
to-day than my clients. For had Wm. Sum-
ner been living to day mno complaint of any
kind would have been brought against these
defendants. Not even in his dying declara-
tions did he utter a word implicating these
defendants. And even in his last moments,
he did not authorise nor would he tolerate his
name to be used against these defendants.
They are the real sufferers by his death.

There is another operation of his death
which is unfortunate to my clients. Death
gives a retroactive effect to the memory and
the imagination. How differently do we
judge of the acts of a man who is deceased
from what we/did in his life.

S0 true is it that epitaphs are

Ir'o 1
false. How natural itis that B

the father and
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the mother and the neighbors of this young
man should have their memories and their im-
aginations affected by the spectral and unreal
light which death has cast over the acts of Wm
Sumner. They heard nothing from his lips
to condemn my clients, but from the newspa-
gers, some of which were taken possession eof
y the enemies of my clients. How natural,
but how unreliable then is the memory of per.
sons in such a situation. But jrom these
persons the government produces those who,
are affected the most and who know the least,
as witnesses in the case.
William Sumner died. We are charged

factorily; and he says, ‘“from such injuries as
have been detailed by the government, one
would have expected him to recover; I should
not have expected any bad consequences from
the external irjuries which were indicated,
peither that to the neck, nor to the ear ner to
the eye. From all that the post mortem ex-
amination showed, I should not have expected
anv serious consequences.”

Nothing can be more satisfactory than that.
The same question was putto Dr. Ainsworth,
He rays external injuries were not the usual,
natural probable causes of the death. There
were no indications that any vital parts were

with having killed him. The government _affected. Allthe physicians testify that none

says he died *‘of a mortal wound,”” i flicted
by us Not instantly, but, ef this wouud,
gradually languishing from day to day,
he of that expired. How is the fact? Let
me ask attention to the media}l testimony in
the case. We have the test¥mony of Drs.
Jackson, Clarke, Ainsworth, Stedman, and
Holmes. What do they all say of the cause
of the death ?

In the first place, Dr. Holmes, the family
physician of Wm Sumner, and a popular and
successful practitioner in Milton, says, *in
my judgment the cause of death was inflam-
mation of the throat and air passages.”” He
gays if he had not known of external viclence
he would not have looked beyond the sore
throat and exposure for causes of death. These
were adequate and sufficient.

Then Dr. Jack:on, at the head of the pro-
fession in the department of morbid an-
atomy, says, ‘“in my opinion the cause
of death was ivflammation of the throat
and of the air passages. He also says that
in ordinary cases he would not have thought
of looking beyond the inflammation and ul-
ceration for causes of the death. . His death
might be fairly and reasonably accounted for
on other hypotheses than that of violence.”

Dr. Ainsworth, a distinguished demonstra-
tor, says, “he died from inflammation of the
throat and air passages leading from the
lungs.” This, he says, did furnish a suffi-
cient and adequate cause of death.

Dr. Clark, known te all this community for
his skill and good sense, says, ‘1 shoula call
that state of things described 1 the throat an
adequate mode of accounting for his death.Itis
very often fatal. Ishould nothave had Ty at-
tention called to the subject of any externalin-
juries. Ishould never think of external in-
juries as the cause of such a state of things.
I never heard of external injuries as the cause
of such a state of things.”

Then we produce DPr. Stedman, a very
skillful physician, haviog had charge of some
of the Institniions of Boston in a medical
capacity for many years, and a man in
active professional practice at the present
time. Xe says that the inflammation of the
throat and the air passages was an adequate
cause of death. Delirium is not unusual in
those cases. ke would not have had his at-
tention called to any other cause.

Then, we have the medical opinion as
to that state of facts ; we have the concurrent
opinion of all the physicians that there was
an adequate cause of deqth in the inflamma-
tion of the throat and air passages, nad that
it was the immediate, operating cause.

They all say that the external injuries were
not a natural, adequate Or probable cause of
death. This they say distinctly, every one of
them. Dr. Jackson anstvers this most satis-

fm—

of the vital organs were affected.

Again, Dr. Ainsworth says, the injuries
were not the foundation of the causes of death.
Dr. Clark says, ‘‘by no means would I con-
sider the beating as an operative cause of the
inflammation ef the throat. The ordinary
and usual result of such injuries would be
that he would recoaver.

Dr. Holmes says, ‘I mean that I should
have expected him to recover from any inju-
ries he had received if no other cause had in-
tervened.”” This is stated in answer to a
question on the part of the government. Dr
Holmes would not say that the beating was the
original cause of the death, for that would be
to say it was a sufficient cause. He says it
was not a natural and probable cause of the
inflammation of which he died.

Further testimony to the same effect was
cited from Dr. Stedman, who sald in answer
to a question on the part of the government,
“my opinion is confirmed that external inju-
ries were not a cause of the death.”

Then we have the actual post mortem ex-
amination. Then for the first time science
came to our aid. Whenthe excited passions
and the inflamed imaginations and memories
of parents and neighbors were operating
against us, then the clear light ofscience came
to] show that the death was the result of natural
causes. The reportof Dr Jackson was the first
stay to the sea of public opinion which was bear
ing down my clients and overwhelming, in its
course, not only the peace, the happiness, but
the reputatien, and perhaps the reason, of at
least ene of them.

The testimony of Dr. Jackson was again
referred to, and also that of Dr. Stedman,
who said, *‘I cannot by any conceivable mode
trace the passage of inflammation from the
parts injured to these parts from the inflam-
mation of which he died.”” So all the physi-
cians say they could not trace any inflamma-
tion transmitted from the external ipjuries to
the sore throat fromm which *he died. They
not only say this, but they say they never
heard of such a case.

The inflammation could not cress from the
injured parts mflamed. The maker of our
bodies has placed there guards, thin, transpa-
rent, almost invisible, but more absolute pro-
tections than walls ef brass or iren. |

Again, all the medical testimony. goes to
show that up to the time of the prevailing
miasma In Milton, William Sumner was re-
covering, Dr. Holmes says there was a fresh
attack of inflammation., He says the inflam-
mation was violent and acute.

One fact important to be noticed is the man-
ner in which the evidence has been brought
forward in the case. Those who knew the
most about the conduct of William Sumner
were not called to testify, but those were
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Called who knew the least about Rufus
Willard Sumner, the brother who was
with William a short Lime when they were
playing ball, is called; and James, George
and Edward, who were in the field a long
time, were not called. Gilbert Sumner was
gitting in Court, and he knew that the tes-
timony on the part of government would be
likely to show that Wm. was ecarcely ever
out of the heuse, He knew that this was
not s», that Wm. was with him and assisted
in cutting up a pig en Thanksgiving evening,
that he sat up till after midnight with him.—
He knew that he was up early next morning,
that he was out gunning that forenoon. Was
he cilled? No. He sat here in tilence, per-
miting the case to go to the jury with the
knowledge on his conscience that they did
not know half the truth. -

Edward, who slept with him everv night,
to ihe first of December, was not called. If
there was pain or dis'ress, he knows it. When
the jury see that thereissomething to be con-
cealed, and that those who arestrugghing for
truth have to go to rather hostile sources to
procure it, they are zlways ready to believe
that there is even more behind. ;

The testimony of Rufus P. Sumner was
then recited: that William had no bandage on
his eye for the first week; that he bad not on
Thanksgiving day; that he was ‘‘taken sick’’
on l'uesday after the first of December.

But according to the indictmear, we had
inflicted a mortal wounnd 22 days before he
died and he was all the time ¢ languishing ”’
and expiring of a ¢ mortal wound.” —
How absurd to attritute his death to such a
source. 1he exnosures account for the sore
throat of which he died. Wilder Broad says,
that William cameto uis hou:e aftzr 3 o’clock
on the eveniog before Thanksgiving; that
he walked from thzie to his tather’s; that in
the evening he assisted to cut up a pig.—
William did not do the easy work of holding
the light. but took hold and helped to cut the
pig. Llhey stiyed there an hour, aud then
went 10 'he h use and stayed tiil midoight.

Was he then an invaud? Was he sick ?
Was he conscius of any sickness? Was he
languishing of a mortal wound? Thi« was
tnelve daysalter the atfair ia Shaiwmut ave-
nue. Why did not Gilbert Sumner say to
him, **You are not fit to be here¢: you are ian-
guishing of a mortal wuund: you have
but a iew hoars to live - go iuto the
house.!”” Noneof them saw theslightestrca-
son why he should not cuc up as m=uy pigs as
‘he pleased, nor why he should not sit up as
late as he pleased.

The tes imony of Mr. Broad and of Mr.
Hart was then commented upon, 1o show that
the rea-on why William did not sing a scng
that he commenced was bzcause of his rore
thioar,auvd 10 show that he was outgununing
on Lhanksgivingday, f om eleven o’clock 1n
the forenoou till t+0 nthe atiernoon.

Herace Broad says thaut he was out kicking
football. and Wm. Sumner was out there, and
when the ball came tuwards him he Kicked it
in a most natural manner, the same as any
body would, In this connexin, it should be
rememocred that the footoall game was after
dinuner, ard as it 18 most pronable 'hat Mr.
Sumner .ad eaten rather hearuly,ir is not im-
pro:.able that his vvereating cauced his sick-
ness when he ran after the ball. He ran five

.
rods down hill and struggled for the ball, but
Horace Broad says nnthing about the gag-
ging. Only one member of the family testi-
fies to the gageing, while another brother savs
that he oniy saw him puthis hand to vis side
and tura red in the face. Now, afrer the foat.
ball game, he ¢at aheaity supper, and after
that he walked to his auut's, half a mile dis-
tant, in the evewing. This:hows agood day’s
work, even for a well wian, and does not look
like the labor of a person who is languishing
f a mortal wound Before Thnanksgiviug,
his actions do, not resemble those of a
person who is languishing aud expiring from
the «ffects of a moartal wound. KEven the
whole amount of his exposure is not shown,
as it cannot be supposed that, if he was able
to do all that I have mentioned as facts 1n the
case, he did not do more. It is alse shown
by witnesses that on the Tnursday afrer the
a»sault, Sumner did not complain of his inju-
ries, but said he felt pretcy well, and showed
no marks upon his persou except under his
eye, and this was covercd by a plece of court
plaster. His exposure in the hall on this
occasion may not have veen material, if he
was in a condi'i n to walk and talk with his
friends alt the af'erncon in Mr. Port-r’s offize,
It is evident that Sumuver himself felt weilgs
and did not apprehend any dangerous results.
Inregard to the public reports thar Sumner
was taken into a coal hole and brurally
whipped, these have been disproved by this
exam nation, ard so has the more fr:ghtful
rumor that 1they atiacked 'he private
sources «f life itelt, KEviry ph.s-cian
has testified tnat he was recuvering from
his physical injuries when he was attacked
with '‘he 1.flammation in toe throar He
would not have.died of the exterval injuries,
and science proves it But it is ne-dle:s 10
pursue this p-int. The opinion on which the
pub i¢ mind will finally settie 1s this: 1hattne
young men received a pre ty tevere (h wsuse-
ment, which they1ichly deserved, when the
defendants naturally, but, w lsw, uogju.titia-
bly inflicted upon them, but hatthey did not
kill t:e deceased. Here »e see a *oung mis-
leader of the young. by the confession of the
decrased; this was partly kuowa by those who
chastised hm. They knew acd rawd -hat 1hey
did notcoasider him the m st culpable, and
it 1s theretore supposablethat they d.d notic-
ﬂhrct a chastisement of equal severity upun
im.,
El‘}_ie Court took a recess of five minutes.]
tis highly proper that everythimy¢ ~hould
bz investiga‘ed to show whether the defends
aitsdid er d d not kl” Sumnpr_ The exame-
ination of the body showvs that the inflamma-
tion arising from tue physical injuries was
not communicated to the soie throat, and it
has been fully and coucl.sively proved that
Sumner died ofan inflamed sore tdevat. Hom-
icide is the killing of a mwan, aud it may be
cryminal or not, aceording 1o circumstaunces,
and the law only takes cogniziuce of 1t when
it is eriminal. If a maa kiuls auotaer erimi-
pally, the law divides the criminalicy
into several degrees. If the killing is done

without premeditation, it is called man-

slaughter; if with malice aforethought, it is
called murder. Manslaughter, again, is sub-
divided 1nto two classes. If itis intended, it
is called volunitary; as where a man finds

another man with his wife, in the very act of



-

46 :

adultery, and kills him instantly, itis volun-

tary

manslaughter, because he intends to

kill, although the intent is not deliberate.
Involuntary manslaughter is where a person
dies from the effect of wounds which were not
given with any intent to kill. The govern-
ment have called this a case of involuntary
manslaughter, which is a great remove from
the original charge of murder. We say it will
result in a still further remove from murder,
and end only in a case of assault and battery.
The government has evidently been disap-
pointed in the testimony brought forward to
sustain the charges ofinvoluntary manslaugh-

ter. I's only hope is in
cause.” D
tute homicide.

a ‘‘predisposing

»»  PBut there is not enough to consti-
1f a man unlawfully knocks

off the hat of another, and he takes cold,

and so being ‘‘predisposed’

’ takes a mortal

] and dies, it is not manslaughter.
i -dlslgis ?lackaon ﬂzﬂs asked if he d_id not think
" that Sumner would now be alive 1f_he had
not received the injuries, and he replied that
he did, but he dia hot say that he believed
so without any reasonable doubt. Dr. Jack-
son testified'that physical and mental causes

co-operated 1n producing the weakened sys-
tem. We are not responsible for the effects

of mental depression, and the law in cases of

nomicide obliges the testimony to prove the
cause and its direct effects, and none othe_r.
There must not be a reasonable hypothesis

that ti

the on :
ment is founded.

ny that Sumner died of
throat mus

lere is any other cause of death except
e alleged and upon which the indict-
In this view, the testimo-

an inflamed sore

t be thrown out, and you must be

satisfied beyond a reasonable doubt that the

physical injurie
person receives d,
consequence ofits unskilful

son dies, then the law does not hold the party

who gave the wound guillty
1f death is not traced to a
supervening accident whi
the .origina
hold the party W
guilty of
the mere
ges of the blow
you strike a man and
then you cannot escape by
died of congestion aund nov

s alone caused his death. 1fa
a wound, not mortal, and in

treatmentthe jer-

of manslaughter.
wound, butto a
ch operated upon

| wound, then the law cannot
ho gave the original wound
manslaughter. On the other hand,
developements and necessary sta-
, you are answerable fnr._ 1f
it causes congestion,

saying the man
of the blow. But

:¢ the wound given is not mortal, but inde-

penael ‘
chen the party who gave
guilty.
18 neeessaly
the natural, pro.a
the death.

it sapervening causes make 1t so,

the wound 1is not

o make a case of manslaughter 1t
to prove that the blow given was
ble and adequate cause of

If you inflict a wound upon a man and it
Kkills him, it makes no difference in what con-

dition of health the person
he was SLIUCK. 1f & man

was at the time
is injured, and

while in proGess of recovery he is injured

ifiicted U
proved that
injuries until a sect
tervened, and he died.

ond and

injuri .xposure
injuries were the ©X} ’
J and these were not caused by the de-

ls it showi that sumner, or his

throat,

fendants. |
parents or friends, ever tho

and while recovering rrom the two in-

’ ° is again injured, and dies, the only
e is agaln injured, and ’

1ty ol manslaughter 13 the one _Wh_u

he last injury. In this case 1t 18

Sumner was recovering from his

a third cause in-

The second and third

and the sore

ught of caliing a

physician until the 4th of Dec., seventeen
days after the assault. There 1s no evidence
that even Dr. Hill was asked for advice,
and Mr. Sumner’s own mother did not
have her attention called to the markson
the neck and behind the ear. Sumner did
not complain to her of injuries on the neck.
Porter, wlc was his confidential friend, did
not notice any discoloration over the eye or
marks upon the neck. Mr. Andrews, who
went to see Mzx. Sumner in his capacity: as
reporter, and would have been likely to have
exaggerated, says that Sumner looked very
well while he was in Porter’s offlce. I mean
that if Porter’s"influence could have had any
effect, the condition of Sumner would have
been represented at 1ts worst. SI do not re-
fer to the reports in the TiMEs, for I am told
that its report of this trial are full and aceu-
rate.) I shall not allude to the testimony of
the genito-urinary Dr. Hill, the ‘“no cure,
no pay’’ practitioner, who has left gen-

-eral practice, or, more likely, general prac-

tice has left him, and now confines himself
to diseases of the genital organs. I
do not believe him capable of givina a
reliable statement of Sumner’s state of health
and physical injuries, when he saw him, -
Some testimony is introduced to show that
Summner’s stomach was injured, and one or
two witnesses say that he vomited. His
father and the brother who slept with him
did not know anything ' about his vomiting.
His mother saw hin? vomit blood once, and
in this connexion the physicians say that in
ordinary cases of sore throat expectoration of
blood is very frequent. None of them con-
nect the vomiting of blood with the external
injuries, but all conecur in one opinion, that
the blood most probably came from the sore
throat, and that vomiting was caused by the
suffocating effects of the ulceration.

Dr. Jackson says that in his post mortem
examination of the stomach he could not see
that the ecchymose state was caused by ex-
ternal violence. The defendants instruct
me to say that they did not touch Sumner
except with their hands, and that they did
not strike him on any part of his stomach.
I have no doubt of this, but you can only say
whether it has been proved by the evidence.

Dr. Stedman describes the effect of the
mind upon its slave and servant, the body.
It is absurd to suppose that the mind does
not affect the body, and we could show, if
allowed, that Sumner was, as he should have
been, great depressed in mind. Cheerful
men are healthy; and, on the contrary, grief,
care, anguish, sorrow and shame, destroy
life. I take a pride in feeling that the mind
controls the body. A man of noble spirit
may contend against the effects of an honor-
able wound, and recover. The spirit of a
man sustains his infirmity, but a wounded
spirit who can bear.” Do you suppose that
this young man Sumner, who did not con-
sider his injuries severe enough to call a
physician, was reduced to a morbid condition
by his injuries which were recovering? There
was a disease that the physicians could not
find on examining the body. There was a
disease wherein ‘‘the patient must minister
to himself”’-—the mind diseased. A young
man in the prime of life, is misled into dis-
grace and exposure and shame, is arrested
in his career and has time to reflect upon
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his conduct, is there notenough in this to
produce a morbid condition? The chain of
moral causes in this case goes to prove that
the mental condition did co-operateinreduc-
ing Sumner to a morbid state, but te what
. extent we cannot tell,—it may have been the
greater or the lesser cause, it was a cause.
We justify no assault and battery, the law
does notallow it ; nor can public opinion take
thelawinto its hands and make the parties
guilty of a manslaughter which has not
been committed. Mr. Dalton has done
wrong, but he is more sinned against
than :sinned. The manner of getting
Sumner to the house 1is shown to
have been a quiet and natural one. There
was no force used. Sumner knew Mr. Co-
burn when he saw him in the saloon, and he
knew that the carriage was to be driven to
No. 84 Shawmut Avenue, where he
had been before to meet Mrs. Dalton, without
her husband’s knowledge. IHedid nothesitate
in going, there was no decoying and no
force used. When he arrived at the house,
he was not decoyed up stairs, but entered the
chamber in which Mrs. Dalton was, and ad-
dressed her with the familiar title of ‘*Nelly,”
in presence of the injured husband. They
all took seats. After questions had been
asked and answered, which we have not
been allowed to put in, he was ordered to
leave the house. What did he do? e got
behind the bed, when Mrs. Dalton shielded
him, and proclaimed her love for him in
presence of her husband. Was noi this
enough to require the husband to see that
those eyes, those heads never met again—
the infatuated lover and the infatuated wife.
They took him down stairs. On their way
they inflicted such punishment as indigna-
tion, pity, contempt, wounded honor, with
no plan or settled purpose, would inflict,
and then ejected ignominiously from

hi
the house. Nor waﬁis done to astripling,
but to a man larger than themselves, for Por-

ter testified that Sumner weighed 150 pounds,
and was round and robust in his person.
AFTERNOON SESSION.

The Court came in at a quarter past three
o’cloc ¢, and after waiting some little time for
the District Attorney, Mr. Dana continued
his closing argument for the defence, by re-
ferring to the pI‘EJllCllCB which has been pro-
duced against Mr. Flanders and Dr. Blake,
from the impression that they were at the
house of Coburn by agreement, to assist 1n
chastising Porter and Sumner. ‘1he testi-
nony in the case, which would go to prove
that this was not so, was recited. Dr. Blake
was at the Medical College attending a lec-
ture when he was sent for 10 attend Mrs.
Coburn, who had fainted in consequence of
the affair with Porter, previous. He was

eir family physician.
1:hI:]'.e furth]érpreiited the testimony of the per-
sons who were present at the t1me of the af-
fair, to show that there was no plan on the
part of Coburn and Dalton, further than to
confront the defendants with their wives.
There was no cry of any one but of women.
The door at the front of the house Wwas not
fastened. Nothing but the common latch
closed it. On this subject there has been
great misapprehension. It has been said
that they were decoyed into a secret place
out of the sight and sound of any one.

In closing the case, Mr. Dana said the jury
were entitled to return a verdict of guilty of
assault and battery. They were not required
to do it; but if the government ask it you are
entitled to give it.

-Mr. Dana closed by stating that he had
treated the case from the beginning as he
would a civil case, as though it depended up-
on the preponderance of testimony; and up-
on that he claimed they had shownd that no
homicide had been committed, within the
meaning of the law. The question for the

jury was whether it had been established be-

yond a reasonable doubt that a homi-
cide had been committed. By acquitting of
homicide, no stain would be put upon the
character of the defendants, and no imputa-
tion would rest upon any person living or
dead. They would simply say that what wag
done then did not kill Sumner. that other
causes intervened.

The defendants may have done wrong in
attacking him—they did. But under what
provocation the jury do not know; the de-
fendants do know. 'There is a little danger
from the sympathy of the jury here.
they should regard the character and the fu-
ture of the living, whose character and efforts
have been clouded and broken.

I cannot ask the jury to consider any
of these things. You are only to pronounce
yvour verdict upon the facts. If you find
the defendants guilty of assault, say so.
But from blood guiltiness deliver them.

Mr. Dana concluded his argument at quar-
ter-past four o’clock, having spoken five
hours, and making one of the most ingen-

ious, elegant and forcible arguments that we
ever listened to.

The District Attorney then commenced the
CLOSING ARGUMENT FOR GOVERNMENT.
Gentlemen of the Jury —When you were
called upon in this case, you were also called
upon to make your solemn attestations be-
fore Heaven that your minds were not, and
would not be, prejudiced by a public feeling,
in judging of the case. I should not have
required this of you, for I have seen you dur-
ing the whole term, and know that you were
men of sterling principles, and would not set
upon the jury had you felt any bias. 1 came
here, at the commencement of this trial, with
no prejudices against the defendants, so help
me high Heaven. If I had seen any admis-
sion of an influence formed by public opinion
to operate against the defendants, I would
have pushed it back, though I stood alone in.
doing so. I have no p ejudices in the case
and many eminent legal gentlemen have ex.
pressed the ‘opinion that the indictment
against the defendants is not sufliciently
commensurate with the offence. Whatever
the claim of public opinion may be, whether
for or against the defendants, it should not
enter the Court House, if I could prevent it.
If it was my last public act, I would not do
the defendants an injury-—not if public opin-
ion surged agaimnst the foundations of the
Court House. Trusting the character of the
jury, 1 would not have required an oath of
you that you were free from prejudice in this
case. 1 have the utmost confidence in you
as gentlemen of honor and principle, Many
persons look upon the prosecuting officer ns
hard and inflexible in his efferts to convict
all who are brought before him. As a prose-

ut . #
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cuting officer, I have only adesire to see that
the law is administered justly in all cases.
In this case I only desire to have the law
faithfully and impartially applied, and I fully
believe that you do so, even if you have read
the newspapers. I do not believe that you
will form your verdict upon public opinion,
but upon the conscientious conviction of
your own minds.

With these preliminary remarks, let me
pass to another point, that in this case is pre-
sented by the defence. Mr. Dalton alone
was singled out as the greatest sufferer. 1
will not allude to the reason why this is done,
and I hope it will not atfect your minds. It
has been said that the defendants had hopes
in life which have been blasted by the acts of
their wives and the young men who were
chastised. Does the conduct of Dalton, af-
ter the assault, show this? It has been
. proved that on the same night, after the as-

sault upon the young man who mnow lies in.

his grave, Mr. Dalton slept by the side of his
wife; and would he have done so if she had
been very guilty, or if Sumner had commit-
‘ted any criminal otfence with her. And the
same may be said of Mr. Coburn.

1f I have any professional discernment, 1
say that this charge against the defendants
carries with it no imputation that they de-
signed to kill Summner; but, looking at the in-
juries, I can see no cause for any apology in
bringing the indictment of manslaughter
against them, and if you think that there is
not evidence enough to support the 1indict-
meut, I hope you will acquit them. If the
verdict should be one of assault and battery,
and the counsel for the defendants wish to
show the amount of justification in mitiga-
tion of the crime, 1 will myself ask the
Court to be infiuenced by it. I do not ask
for a verdict of assault and battery. I behe:*ye
that if you look at the case as I do you will
find the deiendants guilty of manslaughter.
Under our law, manslaughter is a felony and
puuishnble in the-Sgate prison. ‘Lhe indict-
ment contains four counts, an:':l we are to find
if the defendants ars guilty of one or-all of
them. We know that W . Sumner was a
heaithy person up to the 17th oi November;
that he then received violent external inju-
ries, and that he died on the 11th ot .Deeem-
ber. ke received mno other injurles except
those of the 17th of November; he had no
chronic dise .ses, to shorten life; and yet, I
have heard something about a spontaneous
cause of deatih. 1t seenis to me that the meck
ical men have run this ‘‘spontaneous cause
a littie hard. I refer more particularly to the
testimony of Dr. Ainsworth, who has stood
by the defendants, and assisted them to the
extent of his ability. Dr. Ainsworth.com-
mands my respect, and 1 do not believe that
he would try to sustain a theory upon false
reasoning; but 1 think that he did run the
¢sgpontalevus cause’’ rather har@. £

it is also Intended by the defence to give
you the lmpression that dDumner HsltE:i
Yera’s saloon on the 17th Nov. to meet Mrs.
D lton by appointment, but thE)f_ have nrﬂt
offered auy evidence to prove it. 1t may
have been so, but it has not been proved;
perhaps 1t will be. We see that Porter was
fogged that mor Ny by the defendants, gnd
subsequently we see ULEI leaving the house
in company with klanders and Dr, Blake.

In this connection I would say that we went

“into a reluctant camp to obtain testimony.

I do not believe that we have got too much
of our evidence from this reluctant camp. I
am inclined to think that we have not got
half of the story of what transpired in the
house in Shawmut Avenue. I am inclined
to believe, and I do think, that Dr. Blake
and Mr. Flanders were in no manner con-
nected with the flogging. 1 believe what
they say was their object in going to the
house. If the argument is true that Porter
and Sumner were sent for at the same timey
and that a Joint meeting at the house was in-
tended for the purpese of talkiug over mat-
ters with them in a friendly way, it is a little
unfortunate that the cow-hide was so near at
hand when Porter arrived. It is also a little
unfortunate that they expressed their deter-
mination, after they had whipped Porter, to
flog Sumner wherever they should meet him.
These facts, admitted by the defendants
themselves, 'do not show a very friendly in-
tention, and negative the ideaof an intended
joint and friendly meeting. KEvenif this had
been shown, it would not have had any legal
or justifiable significance. It might go to

prove the amount of ferocity used.

If it be true that the letters were sent to
Porter and Sumner at the same time, 1 do
not see that there was any friendly intent. I
remember that Dalton said to Margaret Wier
that he should not flog Sumner, and when
he left the house a few minutes afterwards
he said that he should flog Sumner wherever
he found him. These circumstances remove
the supposition that the intentions of the de-
fendants were friendly towards Sumner and
Porter. But even if they did intend to get
them to the house to admonish them, and
themeafier finding affairs were much worse
than'was expecied, they ordered Sumner
from the house, and because he did not go, it
was not necessary to g him down stairs
and violently assaul him in the basement.
It is therefore 1mmaterial whether the pur-
poses of the defendants were friendly or not.
It is also something new in-my experience
to hear that a woman can leave her dress-
maker and go down stairs and remain an
hour with a gentleman. A wowan will not
leave her furbelows for the contents of an
East India vessel. And yet the nurse says
that-Sumner did call at the house before the
17th Nov., and this is about the first we hear
of the intimacy between him and Mrs. Dal-
ton—and Mrs. D. left her furbelows and
spent an hour with Sumner. She was mar-
vellously willing to accommodate him, if she
did so. :

I have heard nobody raise a voice for these
women, but who was it that suggested thes
statement that one of them had parted with
her wedding ring, and afterwards retracted
it, and the counsel was obliged to raise and
correct his statement to you? The defend-
ants, 1t 1s shown, did not believe them to be
false to their marriage vows, for they lived
with them in the marriage r-lation, after
they had flogged their alleged lovers.
May it not then be possible that the women
have been unjustly aceused? It is a marvel-
lous fact that the defendants dad live with
their wives and slept with them up to the
time of their arrest; but after their arrest it
is shown that they did not live with them.
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Was not this latter act done to create an im-
pression against the women and in favor of

the defendants? But was it not done too
late? The testimony in regard to the intro-
duction of Sumner to Mrs. Dalton in the
chamber, and his familiar remark, “How do
you do, Nelly?”’*was most ingeniously offer-
ad to prove the identity of some letters,
which were sought to be put in as evidence,
and which were probably addressed to Nelly
and not to Mr. Dalton. The amorous poetry
of Moore’s was addressed to “Nelly.”
The whole conduct of the defendants leads
to but one supposition, that they had a sus-
picion that there was an improper flirtation
between their wives and Porter and Sumner,
but not that the latter had taken improper
liberties. Accepting the supposition that
there was only a flirtation, it would have
been more proper for the defendants to have
reasoned with their wives and admonished
them that it was wrong. They should not
have flogged the young men and then have
gone to the newspapers and had the affair
published as something to boast of, and spoke
of it to others as a brave and manly act.
They toek Sumner to the house on a declared
purpose to flog him for having taken im-
proper liberties, which 1 tl_nnk means simply
a flirtation. They took him to the chamber
and after he had been ordered out, 1t 1s pre-
tended that he lingered about the bed of

Fanny or Nelly, allured by the charms of
the females. This is quite poetical, but
what a different aspect do the facts present
to the judgment. Were not the defendants
standing at the door with their purpose
gleaming in their eyes, the women screaming
and fainting, and was not Sumner prevented
from %oing out through fear of a chastise-
ment? Were their purposes friendly in
dragging him down stairs, and when he at-
tempted to go out of the front door, in pul-
ling him down into the basement, where, as
Fhey stated, they gave him “‘a d——d thrash-
ing.” ‘What is t%e meaning of ‘‘a d—-—-d,
thrashing?”  Does it mean a tap on the hat,
or a scratch on the finger from which lock-

jaw ensues? The people on the outside of
the house heard cries and scuffling in the en-

try, which some testify receded to the back
part of the hour_.se, and others say they seem-
ed to go up stairs. It is said that the cry of
«“«Oh don’t, you’ll kill Zim, or me,” was in a
female voice, but might it not have been the
voice of such a young man as Sumner, in the
position he was in at the time. Whether he
made the cry or not, it goes to show that the
assault was severe, and alarmed those who
were in the house. Flanders says that while
he was standing at the head of the basement
stairs he heard blows struck. The cook says
that she heard scuffling down stairs about
five minutes. Two men can give one man
¢¢g d——d thrashing’ in five minutes. It is
said that the doors and windows down stairs
were usually locked.

This of course was known to the defend-
ants. But why did not the cook, who told
them not to beat Sumner, open the front
dodr when the people outside rung tl:g‘e bell ?
Was she forbidden to doit? That Sumner
was beaten while getting over the fence is
proved by the eonfession of the defendants to

Flanders. Now take the autop_asir, and does
it not show that Sumner was violently beat-

en, and that his injuries predisposed him to
take the disease of which he died.

[An intermission of five minutes was taken
here. ]

Mr. Cooley resumed—I have not thought
it necessary to go over all the details in re-
gard to the partieular bruises and the num-
ber of them on the person of Sumner. The
aggregate resultis thé question which the
jury will determine upon. The character of
the bruises 1s well shown by the marks which
Sumner bore upon his body when he died.
Dr. Hill’s testimony is important and the
defence have tried to dispose of it by stigma-
tising his reputation as a physician. There
was no effort made to impeach his testimo-
ny, but he must be got rid of by an attack
upon his medical practice. I think he has
done no more in this case than some of our
most eminent surgeons. He may be of
humbler character and his practice less hon-
orable, but his testimony appears as honest
and fair as any given during the trial. It
was not necessary that he should be a phy-
sician to enable him to testify to the appear-
anee of the wounds on Sumner. A person
who never saw a medical work might have
given the same testimony.

It is said that the government did not call
upon Gilbert Sumner who knew that his
brother had exposed himself to cold by assist-
ing in cutting up a pig. Gilbert’s testimony
was of no consequence if his brother died of
disease which had a spontaneous cause. It
is said that the family did not think of pros-
ecuting the defendants for their assault upon
William Sumner. That family had some-
thing else to think of besides rushing into
litigation. = One of their most cherished
members, whose cheerful music and happy
flow of spirit made the family circle pleasant,
had suddenly becomg almost dumb, and they
looked to his injuries and their treatment,
rather than to litigation, |

In regard to the sensitiveness of Sumner
after the 17th of Nov. which produced, it is
said, mortification and grief, how is it that the
had nerve enongh to plan the seduction of
another man’s wife. It is not the person of
a sensitive mind who plans the seduction of
awoman, And yet Sumner is represented
to have been extremely sensitive, after the
17th of November, and his spirits were de-
pressed by mortification and shame. Is it
not more likely that his depression of spirits
was caused by the 'injuries which he re-
ceived. |

Great stress is laid upon his exposure; but
if Sumner was a healthy man before the 17th
of November, and the injuries which he re-
ceived on that day were but slight, as it has
been attempted to prove, then 1s the amount
of exposure testified to a sufficient cause for
his weakened state of system. Sumner was
fortified against cold by his habit of bathing
in cold water. Oneveryoccasion when Sum-
ner exposed himself to the weather, none of
his companions contracted a cold. The ef-
fect of the argument in regard to his expo-
sure goes to show that he must have been in
a very weak state, and what caused this but
the injuries which he received.

It is stated that scarlet fever prevailed in
the nellghbﬂrhood; but Sumner had the sea;-
latina fourteen years previous, and was not
likely to be affected by the same disease
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again. If there was a malaria in the air,
why did not some other member of the fam-
ily become aflected by it? They were not in
a weakened state; they had not received any
severe external injuries. A spontaneous
cause for death must be looked for, if the
malaria fails to produce the inflammed sore
throat. This, the physicians tell us. With
all due. respect for -medical gentlemen, I
think the physicians are mistaken in their
opinion in regard to the cause of the
inflamed sore throat, and I am glad that
the rights of the government and the
defendants are to be determined by men of
common sense, and I thiuk the(i'ury and my-
self are as competent as any body to pass up-
on the question of the cause of Sumner’s
death. I do not mean to say that the medi-
cal gentlemen who have testified to sponta-
neous causes, are not men of common sense,
but 1 think that plain matter-of-fact men who
have the evidence in this case presented to
them can find some other than a spontaneous
cause for death. The great error ef the de-
fence, if I may speak of it as an error, is the
argument that the injuries were not the in-
mediate cause of death, andif a cause at all,
a remote one. In law, the cause, however
remote, of the proximate cause, is the im-
mediate cause.

[At this point, while the learned District
Attorney was going on to illustrate, His
Honor adjourned the Court until 9 o’clock
Saturday morning. Mr. Cooley spoke un-
til 8 o’cloc’z, four hours. |

NINTH DAY.

SATURDAY, Feb. 2.—The court came in at
9 o'clock and the attendance of spectators
was very large. After a delay of half an
hour, Mr. Cooley coneluded his

CLOSING ARGUMENT OR GOVERNMENT.

In the position which the counsel for the
defence have taken, they place great stress
upon the spontaneous cause of death. They
g0 behind the post mortem examination,
which revealed a proximate cause and an
immediate cause of death, and they take up
the spontaneous cause. The physicians all
say that although the external violence was
not sufficient to produce death, in their opin-
ions the death would not have occurred ex-
cept for the external violence. The super-
vening causes, exposure and mental depres-
sion, would have had no effect unless the
external violence had been administered.—
The tendency of the injuries was to weaken
the system, and if this weakened system cre-
ated a spontaneous cause for death, then
the injuries were a proximate cause. Take
the case of Daniel Webster, who was thrown
from his carriage, and some weeks after he
was attacked a disease which science
traced directly to the injuries, although the
injuries were not to be seen externally. The
medical men did not look for a spontancous
cause; they saw in the injuries an adequate
cause for the weakened state of the system.
In this case, the calm and tranquil mind of
Dr. Jackson has seen that the injuries were
the predisposing cause of death. And yet,
on his post mortem exXamination he did not
see any connection of the external violence
with the disease of which he died. But he
and every one of the medical men, say if it

F

had not been for the injuries of the 17th No

vember, Sumner might have been alive and
well. They also say that a well man might
have been attacked by the disease of
which Sumner died. Thig might have hap-
Eened, I grant, and so might Sumner have
seen Killed on a railroad, or Re stabbed to the
heart. But because he did not receive any
other injuries after the. 17th of November,
and these were not sufficient to kill him out-
right, are we to look for a spontaneous cause?
If sciecnce could not find any other cause for
the inflamed sore throat, it did,_not throw
much light or radiance in favor of the defend-
ants. ‘The same science which finds an as-
signable cause In the injuries and mental
depression, merely says that the inflamation

might have had a spontaneous cause. Ithere-

fore will dismiss the spontaneous cause as
worth nothing. Let us take the injuries, the
exposure and slight mental cause, and the
bridge is made upon which we can saefly
walk from the external violence to the infla-
mation and death, Assuming the theory to
be true,that inflamation cannot be transferred
from one tissue to another, I would ask the
light of medical science how inflamation can
be transferred from the interior of the neck
to the exterior, if it cannot be transferred .
from the exterior to the interior of the neck.
Dr. Jackson says that the exterior inflama-
tion on the neck, was caused partly by the
external violence and partly by the interior
inflamation of the throat .of which he died.
This opinion sets the matter at rest, that the
external injuries were the predisposing cause
of the inflamation of which he died.

In regard to the effects of exposure in pro
ducing the inflamation, what is its relative
influence ? To ride into Boston, to walk about
the farm, to kick a football, to cut up a pig,
to ride five miles in half an hour, to stand in
a hall fifteen minutes, to ride to his aunt’s,
these are all dangerous to a system fortified
by good health., And itis even said that it
was Hazardous for Sumner to lay down in the
house, lest some spontaneous cause should
play the old Harry with him. 'This is ab-
surd. All the physicians have testified that
the system was in a morbid condition, or
rather they said that the system was prostra-
ted by the influences of external violence,
exposure and mental causes. What are the
influences of the assigned, compared with
the original cause, the external violence?
There was no mental anxiety on the 17th of
Nov., but we are told that it commenced im-
mediately after. Have we seen any physical
changes in the ydefendants, who have been
arrested for a crime, and who believe their
wives to have been false, a thing which ig
tended to wrench a man’s mind most ter-
ribly ?

The effects of mental depression, under
various circumstances, were reviewed by the
Distlzict Attorney, and by his reasoning he
said it appeared that not more than one man
in a hundred sink under the effect of moral
causes. Depressing emotions may produce
most disastrous effects, according to the testi-
mony of Dr. Clark, but he also says that up-
on the evidence in this case he cannot think
that moral causes operated very strongly in
producing the weakened state (% the system.
And if he was depressed mentally, was not
the cause of it the external influence?
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There is no proof that he had any great and
heavy sorrow on his heart. ‘

We may dispose of the spontaneous cause
the influences of the exposure and severai
causes operating upon the system, and see
that the great primary and appreciable cause
of death was the external violence. If he
had not been beaten he would now be living.
The defence contend that it is necessary to
prove that the probable, reasonable and ori-

inal cause of death was the external vio-
ence. They contend that the consequences
sapervening have no connection with their
responsibility. They say that they are only
accountable for the natural result of the vio-
lence used. If this is so, there is no distinc-
tion between manslaughter and murder.
Murder is when death is directly traced to a
blow given. If there cannot be an involun-
tary homicide there is no such thing as man-
slaughter. If we are to trace death to the
direct blow, and not to its natural, probable
and reasonable result, then we cannot make
a caselof manslaughter. You are to judge
of the natural fconsequences which followed
the injuries, and if they placed Sumner in a
condition to contract a fatal disease, then the
dp&‘end&nts are guilty of an involuntary homi-
cide.

I have stated that whatever your verdict
is, I will, if requested, ask for a mitigation of
sentence from the Court. If you wish, you
can bring in a verdict with a recommenda-
tion to mercy, and I am contented. Butl do
not wish to see a repetition of somnambulism
in this Commonwealth. Let it rest as the
infellectual idosyncracy of that great man
who we all like to honor. I ask to have your
opinions founded upon your own judgments,
without being swayed by prejudices from any
source. I have discharged my duty. If you
think that you ought not to go higher than a
verdict of assault and battery,then you should
return such a verdiet, and no other. DBut re-
member your responsibility to society, and
think whether your verdict will be one that
will not take a single security from the
guards around society. I fully rely upon
your judgments; and now, thanking you most
cordially for 171'011{‘ kind aftention in listenin
to me through this trying and difficult case,

commit the case to your hands under the in-
struction of the Court. |

The District Attorney closed at 11 o’clock,

making his argument six hours in length.
The Court then took an intermission of five

minutes, after which Judge Nash delivered

E CHARGE,

TH
Gentlemen of the Jury :—The qefendants stand ar-

raigned before this tribunal - . %
slaughter of Wm. Sumnyer, e -i%inw{th tltfl T
ries upon his ¥er3nn on the 17th da g tl_iﬂfﬁ' mI!_)e;
last, of which ntLuriea he died on thg lﬁ;h Rl “vef b
cember. Under this indictment, if youd %J;i Dd tli;a -
main charge sustained, it is ﬂjﬂmpeteni? ?0 - te
render a ?if‘dift for a.ssda.ult and b&tber{ or you to
During this long and labori i B
of inadmissible testimony has beer oD SoiIPDi
the side of the legitimate current of invest; gti 1 ‘;’i
the Court has strenuously endeavored t%a on, an
the dividing fembankmentand keep pure ﬂferef?':g‘_’
tains and channels of the administration of eriminal
justice. Nothing can be more foreign to the true
procedure in this case than to go aside from the main
issue into extrapeous investigation. Whether the
deceased has been a party to a foolish flirtation
between a thoughtless woman and a thoughtlesg 1,
or stood amena%le to a charge of a graver chamﬂg’
is beyord the ?rnvince of your present inquiry.
Another tribunal, another occasion, would have beeq
the proper place for its consideration. ,

-~

Carefully banish and eliminate from your minds
all disturbing biases and discoloring impressions,
whether existing before this trial, or caught up in the
shifting phases and side insinuations of this hearing.
Let the “dry light”’ of abstract intellect and passion-
less intelligence be brought to the determination of
their issue, with the calmiand equable th onght that
works out a mathematical problem. '

The consideration that the defendants are liable to
be sentenced to an imprisonment of twenty yvears in
the State Prison—let it not operate in their favor, to
induce a verdict of acquittal, And do not render a
verdict against them any readier because they may
only be only punighed by a fine of one dollar or cop-
finement in jail for one day ; such being the extremes
of the gtatutory penalty for manslaughter.

Let not any alleged provocation operate in their
favor. Inlaw it i8 no justification. Society iz un- -
dermined, law and justiee a deluslon, and the great
work of human government, with its array of legis-
lation, tribunals, armies and municipal law, a fail-
ure, if a person deeming himself wronged is permitted
to “take the law into his own hands,’’ instead of re-
sorting to the regular tribunals of the land. The
popular sympathy with the “wild justice’” sometimes
executed by private vengeance, i3 not sanctioned by
the sober reason of a civilized society, and has 1ts
foundation in barbarous instincts, not fully tamed
out of the human heart. Lynch law justice is the
justice of savage life, The grandeur nf] human gov-
ernment culminates when pure law, purely adminis-
tered, pervades and controls a community more by
its inherent reason than ils penalties, and human in-
stitutions then approximate the repose and equity of

secular Christianity, that perfeet type of a perfect
civilized society { ook "

Neither let the manner of the assault oparate againss
these defendants. W hatever revolt ofh E;nan feglrl'nga
may follow a dastardly deed ; however human nature
may cry for fair play, and against unequal odds, so
that statesmen sometimes boast of it as characteristie
of a people to be proud of ; however covent the maxim
never to strike a man that is down, which constitutes
the chivalry of mobs, and gedeems the brutalities of
the ring; all this is foreign to the matter before you.
Banish it from your minds; it is a discoloring ray in
the white light of a fair judicial investigation.

Nor does the popular opinion enter within thesp
walls. Listening, as you do, under the sanctions of
your oaths, to the testimony, face to face with the
witnesses; {udgillg, from their appearance, of the
credibility due to each; waiching the shifting aspects
of the casc, and the ebb and flow of testimony upon
points as they rise and recede; you see much that
cannot be reported to the community at large,—and
it is your prerogative to form, not to follow, public
opinion—to rectify it, if wrong ; to confirm and estab-
lish it, if right. $

The charge against the defendants is for what the
law terms involuntary manslaughter. Involuntary
manslaughter is where it arpea,rs that.death was not
intended, but is accidentally caused by some unlaw-
ful act, or act not strictly unlawful in itself, but done
in an unlawful manner and without due caution.
Involuntary manslaughter is where death is acciden-
tally caused by one in doing an unlawful act.

The reagon why a person perpetrating one crime,
and therein accidentally killing another person, is re-
sponsible for the resultant homicide, is, “that a
wrong-doer cannot apportion his own wrongs ?’—can
not halve his criminality—cannot be allowed to say
“I went somewhat further than I meant to in the per-
petration of one crime and committed another;” “I
set fire to the house in the night time, but did not
propose to burn the ifmates >—I intended to stun
with the slung—a_hﬂt, but not to murder.” Were such
Pleas to be admitted, human life and property would

ye unprotected and human society disorganized; for
the allegations could hardly ever be disproved, and
it would be 1mpossible for jnries to determine at
what point the less eriminal intention stopped and
the more atrocious begun. The wrong-doer muss
abide the consequences.

Was there an unjustifiable assault committed by
the defendants upon the person of William Sumner ?
There seems to be no evidence in the case tending to
establish a justification—an order to quit the house—
a man’s castle—only justifying a reasonable and ade
equate force; a finger’s weight beyond it constituting
an assault. 1st, Did the defendants inflict on Wil-
liam Sumner fgrea.t bodily inj?unea ? 24, Did William
Sumner die of those injuries? The mass of the ma-
terial testimony in this case will gather round these
two tg)ﬂiﬂtﬂ, and some Bubsetiuﬁﬂt subdivisions un-

e

der the latter. [The evidence bearing upon these two _
points was recapitulated bj’! His H%HDI‘; in ab
and comprehengive manner. 5
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Before proczeding to lay down the specific princi-
ples of law I conceive applicable to this case, 1 will
refer, by way of illustration, to some general prinei-
ples and recorded cages, tending to elucidate the law

and medical jurisprudence, which is to govern your
91 Arch. Crim. Pr. and Pl. 221-6,

{nvestigations:—
- 9217, %1-15 to 261-21, 262, 209, 213; 1st Hale, P. C.
498 ; Commissioners Rep. Cr. Code Mass. “ Homi-
cide” pp. 13, 14, 15,

From theze citations the following general princi-
ples may be collected:—If, in the course of doing an
unlawful act, an accidental homicide 18 committed,
or death is accidentally caused by said unlawful act,
It i= manslaughter, :

If a,wvound, given in the course of doing an unlaw-
ful act though not in itself mortal, (for want of proper
application or from neglect) turn to a gangrene or fe-
ver, and the gangrene or fever is the immediate cause
of death, the party 8o giving said wound is guilty of
manslauzhter, (1 Hale, 428.) for the wound is the
eause of the disease. -

If the intervening disease (say inflammation or
fever) is traced directly to the injury, and the injury
is done in the course of doing an unlawful act, itis
manslaughter. The injury must generate the disease
in the ordinary course of life and nature.

From the general principles, and from the record-
ed cases, I deduee the following specific rules to guide
you in arranging the facts in this case, and forming
thereon your verdict,

The injuries inflicted must necegsarily not excep-
tionally, proximately not merely remotely, be con-
nected with the death; and may be connected either
immediately, or mediately by their direct devolve-
ment of results, or progress and stages of resulting
diseases ;—or if the injuries cause an inflammation,
and the inflammation mechanically suffocates, or
the inflamed parts suppurate or ulcerate so malig-
nantly as to cause death. |

If the death was caused ?’Y the gross negligence of
the deceased, or of his physician, and you are con-
vineed that the deceased would, in all probability,
have recovered from the injury,except for such gross
negligence, the defendan# are not guilty.

If the injuries caused the death,and were ade-

uate to such a result, it is no answer or excuse for
the defendants, that, under other circumstances, with
more care and prudence, or by sooner calling in a
physician, or by employing greater medical skill,
death might have been averted.

What did Sumner die of ?

Dr. Holmes says—“The cause of his death was in-
flammation of the throat and air passages.”’

Dr. Jackson says—“The cause of death was in-
flammation of the throatand air passages.’ :

Dr. Ainsworth says—“My opinion is, that he died
of inflammation of the throat and ¢f the air passa-
ges leading from the throat into the lungs.”

Drs. Clark and Stedman give substantially the
game opinion on a supposed case, not having heard
the testimony. g o e

The medical testimony thus agrecing upon the im-
mediate cause, the inquiry follows, as to the cause
of this inflammation, causa causati. And the gener-
al principle running through the whole investization
is that—It is only material that it be shown that the
deceased died of the injuries inflicted, as their natu-
ral, usual, and probabie consequence. )

As to mental depression—Was it dependent, 1. e,
resultant from the bodily injuries and the shock to
the system ? or ir dependent, i. e., resultant from ex-
traneous and other influences?

So far as mental depression was the direct and
natural consequence of the irg‘uries inflicted by the
defendants, if it conjributed t& the death directly, or
mediately by rendering the system more morbid and
gensitive, and destroying 1ts rﬂcu{)erative power, in
necessary connection with physical pain and bodily
suffering from the same cause, it may be weighed by
the jury in determining upon the cause or connected
causes of death ; and to these considerations the gov-
ernment are entitled.

But the defendants are entitled to have weighed in
their favor any independent mental depression; in-
dependent, that is, not resultant from or caused by
the battery, but from and by other and extrancous
events; and if it was the substantive operating cause
of death, or one of two or three substantive operating
causes of death, which cannot be reasonably appor-
tioned, so that the jury cannot say that the alleged
cause was the true cause, the defendants avre entitled
to have this fact weighed and considered in deter-
mining the real cauge of the death. And before reca-
pitulating the evidence upon this point it is necessary
to consider the dectrine as 10 co-operating causes.

If two causes co-operate to produce death, each in-
dependent, one not growing out of the other naturally

and by necessary sequence, the one caused by the
defendants, the other not, the law does not permit the
death to be predicated upon the one alone. Two in-
dependent causes of death co-operating, the law attrib-
utes death to the latter, whether the latter agency is a
person or a disease; as, for example, and speak
somewhat mathematically, if a man one-half d

by previous disease receives what may be termed a
semi-mortal blow by a person, and both the half-
mortal agencies, co-operating,produce full death,the
latter agency is the culpable one, and the person is
guilty of the homicide. On the other hand, if a per-
son receive a half-mortal wound, and an independ-
ent, half-mortal disease sets it ALIUNDE, jointly pro-
ducing full death, the law predicates the death upon
the agency of tthe disease, and the inflictor of the
wound ig*not amenable, -

All severe injuries, such as wounds, bruises, and
shocks to the system generally, produce disease,such
ag inflammation, general debility, and sometimes
¢radual decline and sinking of the vital powers; and
when heterogeneous diseases, diseases of a radically
different character supervene, it is comparatively
easy to trace up and compare therespective agencies ;
as when a person has a chronic or acute inflamma-
tion in consequence of wounds, a slower or more
rapid inflammation, in the course of fhe treatment
or otherwise catches the small pox, or the yellow fe-
ver, or falls from his bed, or happens to take poison,
or his physician maltreats the case; here there is no
complication or difficulty in severing and distin-
ruighing the respective agencies. The great difficulty
g, where a homogeneous or similar disease super-
venes upon another; as where a fever caused by
bruises is followed by a fever from independent
gourcee: where an inflammation from wounds is
followed by, or complicated with, an inflammation
from atmospheric causes; or where injuries eausing
a general feverish state of the system are found near-
ly contemporaneous with local fever; or especially,
where inflammation caused by injuries to one part of
the system, is followed by, or complicated with, an
inflammation in closely continuous parts, parts ad-
jacent to the injured parte. When there are such
joint and entirely independent causes of death, it is
considered beyond the jurisdiction of the law, Itis
deemed hazarlous to allow a too minute balan
cing of the weight of conjoint agencies. The criminal
procedure cannot add or substract, diyide and
subdivide, in such cases; its province being to ad-
minister law, not arithmetic; jurizprudence, not
comparafive anatomy.

The test question, in such cases, will be—Was i
(1) a new and independent disease setting in, and
causing death or (2), was it the natural and ordinary
growth, development, and progress of the diseasef
caused by the original injury and shock to the sys-
tem? If the former, the defendants are not guity.
If the latter, guilty.

(1). Was it a new and independent disease super-
vening? In considering this question it is necessary
to recapitulate the testimony as to actual exposures
a8 causing or not causing a new and independent
diseasze, and also the ...edical evidence,

[His Honor. fully and clearly recapitulated the ev-
idence bearing upon this question, but for want of
space, we must refer the reader to the report of the
testimony. ]

Such being the substance of the evidence as to the'
actual exposure, and of the testimony of the experts,
as to itﬁz ﬁﬁucts, to it is to be applied the test befors
suggested.

as William Summner recovering from the origin-
al injuries? The defendants contend that he was,
pointing to the positive testimony of the physicians
to that effect—and also alleging that it s prﬂ?e_del‘}jy
the facts that if the old inflammation had subsided ;
that if it continued, it must long before have

suppurated or ulcerated ; that there was a new and
acute inflammation, which all medical science pro-,
nounces not generated from the previous inflamma-
tion or the in%red condition of the system sbut abso-
lutely demanding a fresh and distinctive cause; that
the primary inflammation as well as the secondary,
was acute, and no medical thzory can connect the
two, so far severed were ,they in point of time;—that
the inflammation of the neck from the original in-
jury, though locally near, was anatomically remote
from the final and fatal inflammation in the throat;
and that all this is demonstrated, on the post
mortem examination of the body, physiologically
by laws as unerring as those according to which the
structure of the earth, geologically, reveals its his-
tor%_and convulsions. ¥
This theory the prosecution coniroverts, and al-
leges that there was a continuous sinking and debil-
itation of the bodily encrgies from the original in-
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juries, the loss of appetite, and bruises on the stom-
ach That Sumner’s inability to sing showed a per-
manent lesion of the throat and air-passages, of
which the inflammation was only the natural and le-
gitimate developement and consequence, and that his
corporeal frame—*“fearfully and wonderfully made »
—was so broken down and disorganized that his food
turned to poison, and the atmosphere of heaven was
to him malaria. .

" If, however, you are convinced that Sumner was
actually recovering, and a new and independent dis-
ease—an inflammation not substantially generated
from the original injuries—supervened, which inflam-
mation was the substantive cause of death, the de-
fendants are not guilty.

(2) On the other hand, the government contends,
that the severe injuries—the bruises upon the eye,
the ear, the skull, the great reservoir of nervous en-
ergy,—on the jaw and neck and throat, delicate or-
gans, with important vital functiong,—upon the
chest, at the pit of the stomach—the unnatural en-
largement of the spleen,—the extravasated blood of
the lining membrane of the stomach, so important
an organ in the digestive and restorative powers of
the body—the general shock to the system, the shat-
tering of the harp of a thousand strings, whose daily
harmonious action is a daily miracle—the depress-
ion of the vital spirits from the injuries and the
shock, deadening the recuperative powers of nature,
destroying the vis vivipa of life, poisoning the blood
wherein is the life of man,—the glow, morbid, and sul-
len progress of inflammations, chronic or acute,
more rapid or more retarded, in a system of low vi-
tal action,—inflammation developing inflammation
—one stage of morbid affection gliding into another
—the stomach sympathizing with the brain—and
each depressing and weakening the vital action of
the other—thatall these together consittute A CAUSE oF
DEATH predominant over, and exclusive of, all minor
influences, and being directltv traceable to the inju-
ries inflicted, sustain the allegation of the indict-
ment, that the defendants gave William Sumner
mortal injurieg, of which he continously languished,
and languighing did die. G

Gentlenten, the cardinal point of the case is here.
The testimony is before you. The law has been pre-
sented to you as drawn from the best established au-
thorities, The eminent thoroughness and fidelity, as
well to the Commonwealth as to these defendants,with
which this protracted investigation has been conduct-
ed, have leﬁ no pertinent evidence unproduced, and
no produced evidence unsifted ; and the toil has been
relieved by the impressive oratory of the Common-
wealth’s Attorney, and the scholarly eloquence and
culture of the counsel for the defendants.

The protecting shield of their presumed 1nnocence,
in obedience to the great maxim of the criminal law,
the Court has advanced before these defendants, up
to the present stage of the trial, and now transfers
the same to you to be in like manner upheld to the
moment of your last and decisive ballot. Certainty,
moreover, beyond a reasonable doubt, must test eve-
ry link in the chain of eriminality to bedrawn around
the respondents,—not a mathematical certain-
ty, impracticable and impossible in human trans-
actions, but that abiding conviction upon which
you would act in your own grave and important
affairs, And this vital and operative maxim of ton-
viction beyond reasonable doubt is not merely of

eat consequence to the defendants, but of decided
E;Jpnrtance to the general theory and operation of the
administration of criminal justice; for nothing is so
fatal to the essential reverence for law and respect
for its administration, as that there should be the
reality or even the suspicion that the guiltless have
been pronounced guilty. But if a great wrong has
been done to a former member of society, and through
him to the rights and interests of society in general,
its vindication is committed to you. 'Those rights of
society, and the fate of theze defendantg, are In your

nds. Consider of your verdict,

His Honor concluded his charge at a quarter before
one o’clock, having occupied one hour and three
quarters in its delivery. The charge was a most im-
partial and Comprehensive one, and must have
catisfied all parties.

The Jury retired to their room at the conclusion of

the charge.
After waiting an hour for the verdict, and it not

being returned, the Court was adjourned until 4

ﬂ’ﬂlﬂﬂk- &
At 4 o’clock the Court room was again thrown

open, and the public soon filled every part of it, all

anxious to hear the final result of the trial. Ag the
J. udge did not make his appearance it was soon be-
lieved that the jury had not agreed; and all sorts of
opinions were éxpressed upon the question whether
the majority of the jurors were in favor of a verdics
of manslaughter or one for assault and battery,

The Court came in at 4 1-2 o’clock ; and after wait-
ing about fifteen minutes His Honor announeced that
no communication had been received from 'the-Jt'lry
and therefore the Court would stand adjourned unﬁ;
further notice. | ' |

The immense concourse of spectators slowly de-
parted from the room, exhibiting much disappoint-
ment at the protracted deliberations of the jury.

At 7}4 o’cloek the Court came in again, accompa-
nied by a goodly number of Mistinguished members
of the bar, physicians, and other gpectators. - After
patiently waiting an hour, without receiving any
communication from the jury, His Honor adjourned
the Court until 112 o’clock, and the gpectators once
more departed with the general impression that there
would be no agreement in the jury room.

THE VERDICT.

Punctual to the time, at 1124 o’clock His Honor
Judge Nash came in with the counsel on both sides
and the defendants, Coburn and Dalton. About one
hundred spectators were present. In a few minutes
the Jury came in and took their seats, and by their
appearance it was judged that a verdict favorable to
the defendants had been found. Unfortunately for
the anxious ones, the efficient Clerk of the Court,
Mr. Phillips, was not present, and it being necessary
to have him present to récord the verdict, he was gent
for, and arrived in about an hour.

The utmost gilence reigned when the Clerk rosa
and asked the foreman if the Jury had agreed. The
affirmative answer being given, the Clerk then put
the momentous question:—“What say you, arethe
prisoners at the bar, Edward O. Coburn and Benj.
F. Dalton, guilty or not guilty, on the charges al-
leged in the indictment 77’

Foreman of the Jury:—NOT GUILTY on the
charges in the indictment—but GUILTY OF ASSAULT

ANDP BATTERY.”’
The verdict was then recorded, and after compli-

‘menting the jurors for their promptness in perform-

ing their arduous duties during the whole term, Hig
Honor dismissed them, and the Court was adjourned
sine die. As soon as the adjournment took place,
Messrs Coburn and Dalton received the congratula-
tions of many friends, and they manifested much
emotion at being relieved from all suspicion of hav-
ing shed the blood of a fellow creature, and in being,
as Mr. Dana expressed it, “delivered from blood-
guiltiness.,”’

The crime under which they now stand convicted,
is one that can be punished severely, but in view of
the amount of provocation and justification, and
the well-known humanity of the Disirict Attorney,
we think that Judge Nash will temper his sentence
with the god like attribute of mercy. We feel assur-
ed that whatever the senteace may be, it will be bas
ed upon the great principles of Justice.

As there is some curiosity to learn the opinions of
the jurors while they were deliberating upon the case,
we have made inquiries, and ascertained that, on the
first ballots a majority were in favor of a verdict of
manslaughter. After they had been out about 5 hours
they were equally divided upon manslaughter
and assault and battery. Subsequently a major-

ity were in favor of a verdict of assault and hattery,

which finally became unanimous. Those who were
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most anxious to find a verdict of manslaughter were
the meekest looking men on the panel, who hung
their heads down and looked very doleful as they
passed into the jury room.

1In cloging up our report of this protracted, hut in-
teresting and exciting trial. we feel it a duty to speak
of the able and impartial manner in which Judge
Nagh has presided, and we but repeat the opinion of
all who were engaged in the frial in saying that he
has proved himself to be eminently qualified for the
judicial beneh, and will confer honor upon the Court
in which he has been appointed to a Judge’s office.
As a last word, we tender our most grateful thanks
to all of the officers attached to the Municipal

Court, for the man‘ourtesles which they have

J

=

extended to the Reportorial corps during the trial,
and they are also [entitled to great credit for
the admirable order and stillness preserved in Court
throughout the nine days (and nights) ef the trial.
We do not hesitate to state that the officers in this
Court are more gentlemanly, efficient and capable
than in any other Court in this County or State, and
weTare only sorry that there are not more like them.

[We have, most unintentionally and accidentally,
made Chief Justice Nelson the presiding Judge dur-
ing the foregoing trial, whereas, in point of fact and
of justice, Judge S. G. NASH alone presided, and is
entitled to the honor as well as the responsibility at-
tached to the interesting and important trial.—RE-
PORTER.]
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DAX Rice, THE Crrous CLOWN AXD MAX-
AGER.—There are at the present time, and al-
ways have been, in all ages and professionss
eertain individuals, who may most appropri-
ately be entitled * universal men;” persons
who, though they may not have been seen,
are ‘ known of all men,” the favorite of no

etion, but the favorite and the honored of
the whole country, whose reputation goes
before, and whose coming, bodily, verifies
Scripture in its definition of faith as “ the sub-
stance of things hoped for, and the evidence
of things unseen.” Such a person is DAN
RICE, who is at present performing at the
Circus in the National Theatre, in this city.
It is the first time he ever appeared here pro-
fessionally, and hardly any ;other way; but
when the announcement was made that he
was to come, it would in fact have been in-

reason guides beasts as well as mankind.

We learn that Mr. Rice is shortly to proceed
to the eastward, to give a series of perform-
ances, with his unrivalled cﬂmpanf{' of eques-
trians: and we are much mistaken if the

THE .
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which none are genuine,
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No. 8 State Street, Boston.

inhabitants of our own and neighboring States
will not endorse the above remarks most
fully. To dispute his talent, would be the
same as’to dispute the statesmanship of a
Webster, the oratory of a Clay, the genius of
a Shakspeare, and the veracity of the Bible.
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8 ~40 Brocadt K- Dresgens. /...t s AR LA SRR R/ e L 15 00 600 00
9 <RG0 Pl I HE B TORBER L1 AR L Ll f it s e v s n e e Py 15 00 600 00
10 — % BIRCKSLRE: IreMsogy .« ¢ o5 Vit bt v b ai . o o dv e b v Sy SRS . 15 00 7560 00
11 =30 Bitiped SHir: DresseB; =. v, cxwdis oo cs coiiviévdes ons AP AI P RE 12 00 600 00
12 — 100 SilE Skirt Patterns, ...... AT B ST S P n s ... 10 00 1000 00
13 — 100.Wool Plaid Dress Patterns, ................. e s S i 6 00 600 00
14 — 20 Moire Antique Dress Patterns, .....i . ciieoniiesiorsasns 80 00 §00 00
BBt AT EIORKERL o' (.. 2 oo s e b v bl B S Sl « syfiors 20 00 200 00
16 — 500 Rich Printed Satin ScarfB, .......c.ccievmiiieviiririeaeen g 00 1500 00
11 — 800 Rich Printed Satin ' Scarfll, .....i. . sicdic diiiiwavevdoia 200 -~ 1000 00
18 — 2000 Fine Linen Cambri¢ Handkerchiefs, ............ ...ty 315 160 00
19 —80 Dozen Efnen Napkins, oo oo PR R o 00 600 00
20 — Embroidened- SOmrtl, - 5 -0 AT TVEARI A Co il s % o, 300 600 00
21 ~=-240-Erint Dreéss Dattorns, .~ ovif -ve buspe vl vocenvimeshanv s o 1 28 400 00
22 i U0 LIS I TR LI I R sty i csdb o o3 ¢ + ob o v snis o B ke v ST S o s 2 50 500 00
28 — 400 . Cashroere, IIresS. Patlerna. ..o vcoibc tiow ov owied &L iGN 3 00 1200 00
S =200 "ATE WOUL ERIITCRL OTMWIES Tk« vt s sore vdnt Feoiybio vl sbbieh s 500 1000 00
IR [ i da, Wt 6 (hn B O 60 817y s SRR BRI TS e S Sy 2 00 4000 00
DELE-1000 'Embroldcred COIME, S cvo. o sl iadisd'io T0b il 00N 100 1000 00
27 — 500 Silk Aprons, ....... W BV B T o S s e s S e R s 100 50000
G S s L Ty R i DRSS e s e S 150 1500 00
29 — 500 De Bege Dresses, ...........00..... HEN G DR S £ T S 150 750 00
SR e T R gl T A B T SR R s i Gl S PO St 500 400 00
$24,000 00

5" If any one doubts the fact that these Gifts are distributed just as we
here state, if they will call at our Store we will show them a LONG LIST pf
LADIES’ NAMES and RESIDENCES, who received Gifts in our last Gift

Enterprise, varying in value from Five Dollars to Fifty Dollars !

K" Ladies will please bear in mind that we were the originators of this mode

of disposing of larce quantities of DRY GOODS at such UNPRECEDENTED
LLOW PRICES|® ~ .

4 e w A

REMEMBER THE PLACE!
No. 2 COURT STREET,

Directly Opposite t__he Head of Hanover Street,
And No. 10 Howard Street, Boston.

LOCKE & CO.




MEERSCHAUM PIPES,
STEM

> AND CIGAR TUBENS.

BA FULL ASSORMENT RECEIVED PER STEAMER ASIA.

25 da 18 O

TURKISH SMOKING TOBAGEO,

SMOIEING CAPS.
RECEIVED PER BARK MINOSA.

ALSO, JUST RECEIVED A LARGE INVOICE OF

PRIME HAVANA CIGARS.

FOR SALE, WHOLESALE AND RETAIL, BY

FRED'K BROWN,

APOTIEECARY, s
Corner Ntate and "'ir'as.hiﬂmlf~ Nis,

L ]

= oy ¢

1856, | 1856.
MOST DIRECT ROUTES

FROM

BOSTON TO CHICAGO.

Via the Ameriean Lake Shore and Michigan Southern Railroads, in con-
nection with the different lines of Railroads from Boston to the West, via
Niagara Falls or Buffalo, to Cleveland, Columbus, Cincinnati, via Columbus
g §andusky, Louisville, Jeffersonville, Indianapolis, Terra Haute, Toledo,

hicago, Galena, Dubuque, Janesville, Madison, Rock Island, Towa City,
Muscatine, St. Louis, St. Paul, Kansas City, and all points in the Great West
and South West.

[~ Passengers will bear in mind that this is the only route by which Pas-
sengers are taken direct to Niagara Falls, and from thence to Buffalo and the
Great West, thereby avoiding the dangers of Ferries and Transits of danger-
ous Rivers. /

7= No Night Changes — no Ferrying — by this Route !

To Merchants, Shippers and Forwarders of Freight, this Route offers great
inducements. Freight taken at low rates, thereby saving Insurance.

For THROUGH TICKETS or Freight Contracts, apply at the Com-

+ pany’s Office,
No. 5 STATE STREET, Times Building,
JAMES JONES, Agt, Bostor.




JAMES & CO’S

Corner of Winter and Washington Streets, Boston..

JAMES & CO.

Invariably take two Pictures of each Patron, in order to secure a perfect one.
PICTURES TAKEN FROM LIFE SIZE TO A MINIATURE FOR 25 CENTS.

(27 Particular attention given to Copying Old Daguerreotypes, &c¢. £

S T ——— A

TRORINS BXIRACTS,
Parina Cologne and Lavender Water,

— A LSO —

A LABGE ASSORTMENT OF
PORTE-MON INA- 1 H .S
Buckskin Purses, Pocket Books,

CIGAR CASES & CIGAR STANDS,

FRED'K BROWN’S,

DRUGCCIST,

Corner STATE and WASHINGTON STREETS,

. BOSTOIN.
¥

>



