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for appellec, he had to have a deed.  So that
a deed was made, and the moncy was ad-
vanced to appellant and he paid up the debts.
Appellee 'in person did not reccive any. of
the money. * But he testified that the agree-
ment was that he should repay the money
when he could, and have the land back.

‘This was a valid agreement, and contain-
ed no clement of uncertainty or invalidity.
Dantzler v. Scheuer, 203 Ala. 89, 82 So.
103; Torry v. Krauss, 149 Ala. 200, 43 So.
184; 94 ALR. 721; Shaddix v. Bilbro,
220 Ala, 657,127 So. 227,

[2]) Appellant denied that there was
such an agreement, and contends that he
bought the land as an investment, but agreed
to give appellee one-half of the rents as long
as he should live. The land was worth two
or three times the amount advanced by ap-
pellant.

. Within a year, appellee asked for infor-
mation as to the amount necessary to re-
deem and was told that it was $14,000. The
bill to redeem followed shortly.

Appcllant offered to divide the amount of
rents equally with appellee, but this was
refused; he also sold about three hundred
acres and some timber, offering to divide
the proceeds in excess of $1,000 equally
with appellee.

There is corroborative evidence of each
contention. But we are in agreement with
the trial court that the transaction was in-
tended as a loan, and should be so declared
by a court of equity. The court proceeded
to state the account as to which no com-
plaint is here made. He allowed appellee
thny@aysinwhichmpaythemountm
ascertained, making provision for the cur-
rent rent, as was proper. The amount so
decreed was paid within the time thus speci-
fied. We think the decree is based on sound
principles of .law and a proper interpreta-
tion of the evidence. We have repeated the
legal principles so often, it is not necessary
to do so again. See our most recent case of

"Lindsey v. Hamlet, 179 So. 234, where we

reiterated the legal status with citation of
many of the cases.

The decree is affirmed.
Affirmed.

ANDERSON, C. J., and THOMAS and
BOULDIN, JJ., concur.
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1. Removal of causes €70
Refusal to remove prosccution of negro
defendant for rape to federal court on

ground that equal civil rights were denled
to defendant held mot error under clreurfi-

stances. Jud.Code §§ 31, 32, 28 UBCA. §§
74, 6.

2. Criminal law &>1134(10)

Under statute requiring reviewing court
to review entire record to ascertain errors,
court would consider whether overruling pe-
tition for removal to federal court was er-
ror, though appecllant did not argue any
question connected with such ruling. Code
1923, § 3208.

8. Criminal law €=406(6)

Where evidence in rape prosecution tend-
ed to show conspiracy by defendant and
others to commit rape, defendant’s statement
that he had not raped woman, but that the
others had raped her, was admissible after
laying of proper predicate by proof that
statement was not obtained by inducements
or coercion.

4. Criminal law €=730(9)

Statement of prosecuting attorney to
jury that “I know he is guilty and I think
[counsel for defense] knows he is gullty”
did not require entry of mistrial where pros-
ecuting attorney modified statement to say
that “in my opinlon” defendant was guilty,
court told jury that original statement had
been withdrawn, and further instructions
were not sought.

5. Criminal law &=1124(4)

Though motion for new trial and judg-
ment thereon as found in the record prop-
er need not be incorporated in bill of ex-
ceptions in order to make overruling of
such motion reviewable, bill of exceptions
must show the making of such motion, rul-
ing thereon and exception thereto.

Appeal from Circuit Court, Morgan
County; W. W. Callahan, Judge.

Clarence Norris was convicted of rape,
and he appeals. :

Affirmed.

1235 Ala. 335.
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Osmond K. Fracnkel and Samuel S.
Leibowitz, both of New York City, for ap-
pellant.

The appellate courts will set aside ver-
dicts and grant new trials where in the in-
terest of justice it is necessary to do so.
Vinson v. State, 22 Ala.App. 112, 113 So.
86; Mayes v. State, 22 Ala.App. 316, 115
So. 291; Skinner v. State, 22 Ala.App. 457,
116 So. 806; Hubbard v. State, 23 Ala.
App. 537, 128 So. 587; Culbert v. State, 23
Ala.App. 557, 129 So. 315; McKenzie v.
State, 25 Ala.App. 586, 151 So. 619; Brad-
ley v. State, 21 Ala.App. 539, 110 So. 157;
Patterson v. State, 224 Ala. 531, 141 So.-
195. This trial was under a new indictment
naming appellant alone, and testimony ad-
mitted over objection, as to a conversation
by Simmons with this appellant while he
was in jail in which appellant accused
others of the crime, was inadmissible for
any purpose. It was error to overrule ob-
jection to the argument of the solicitor.
Taylor v. State, 22 Ala.App. 428, 116 So.
415; People v. Edgar, 34 Cal.App. 459, 167
P. 891; State v. Pierson, 331 Mo. 636,
56 S.W.2d 120; State v. Webb, 254 Mo.
414, 162 SW. 622; State v. Hess, 240 Mo.
147, 144 S.W. 489; State v. Goodwin, Mo.
Sup., 217 S.W. 264; State v. Susan, 152
Wash. 365, 278 P. 149.

A. A. Carmichael, Atty. Gen., and Thos.
S. Lawson, Asst. Atty. Gen., for the State.

The trial court properly denied defend-
ant’s motion to remove the case to the
federal court. Patterson v. State, 234
Ala. 342, 175 So. 371; Patterson v. Ala.,
302 U.S. 733, 58 S.Ct. 121, 82 L.Ed. 567.
Since the bill of exceptions contains no
reference to the motion for new trial nor
an exception to the ruling thereon, this
court will not review the ruling refusing a
new trial. Stover v. State, 204 Ala. 311,
85 So. 393; Dukes v. State, 210 Ala, 442,
98 So. 368; Grace v. Old Dominion Gar-
ment Co., 213 Ala. 550, 105 So. 707; Pel-
ham v. State, 24 Ala.App. 330, 134 So.
888; 1d., 223 Ala. 155, 134 So. 890; Hull
v. State, 232 Ala. 281, 167 So. 553; Dod-
son v. State, 27 Ala.App. 286, 171 So. 384;
Campbell v. State, 27 Ala.App. 389, 173 So.
96; Pruett v. State, 27 Ala.App. 386, 172
So. 911. There was no error in admitting
testimony as to statement made by appel-
Jant to witness Simmons. Norris v. State,
229 Ala. 226, 156 So. 556; Waters v. State,
117 Ala. 108, 22 So. 490; Garrett v. State,
215 Ala. 224, 110 So. 23. The argument of
the solicitor did not constitute reversible er-

ror. Griggs v. State, 21 Ala.App. 530, 109
So. 611; Dunn v. State, 19 Ala.App. 576,
99 So. 154; DBruce v. State, 22 Ala.App,
440, 116 So. 511; Bynum v. State, 231 Ala,
491, 165 So. 581. -

KNIGHT, Justice. ‘

This is the third appeal by this defend-
ant from judgments of conviction in the
trial courts. In each instance, or rather
upon cach trial, the defendant was con-
victed of rape and his punishment fixed by
the jury at dcath. Weems et al. v. State,
224 Ala. 524, 141 So. 215; Norris v.
State, 229 Ala. 226, 156 So. 556.

The record before us shows indictment
in due form of law, properly authenticat-
ed, and filed in open court by the Grand
Jury of Jackson County, Alabama, on No-
vember 13, 1935,

Upon this indictment the defendant was
duly and legally arraigned, and pleaded
not guilty. Of course, the arraignment
was had in the Circuit Court of Morgan
County, after the cause had been trans-
ferred, on change of venue duly moved
for by the defendant, to said county for
trial.

It appears that after the arraignment in
the Circuit Court of Morgan County, Ala-
bama, the defendant filed his petition to
remove the cause from the Circuit Court
of Morgan County to the United States
District Court for the Northern District
of Alabama. This removal was sought un-
der the provisions of Section 31 of the
United States Judicial Code, 28 U.S.CA.
§ 74, and Section 32 of the United States
Judicial Code, 28 U.S.CA. § 75, upon the
asserted ground that, for the reasons stat-
ed, “equal civil rights” were denied to the
defendant, or could not be enforced in the
state courts.

The petition for removal in the instant
case to the United States’ Dist-ict Court,
it appears, is the same as that presented
in the case of Patterson v. State, 234 Ala.
342, 175 So. 371

This Court in the Patterson Case held
that the petitioner was not entitled to the
removal prayed for, and from the judg-
ment of the court affirming the trial court’s
rulings, the appellant sought a review of
our opinion in the Supreme Court of the
United States. However, the Supreme
Court of the United States refused to
review the decision of this Court, and

dismissed the proceedings. Counsel for ap- |

_pellant, in oral argument at the Bar, on
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this appeal, ‘concedes that this question of
removal is “legally dead,” having been
concluded by the decision of this Court in
the Patterson Casc, supra, and the refusal
of the Supreme Court of the United States
to review that decision. Patierson v. State
of Alabama, 302 U.S. 733, 58 S.Ct. 121,
82 L.Ed. 567.

(1] The Circuit Court of Morgan
County, following our ruling in the Pat-
terson Case, overruled this defendant’s pe-
tition for removal to the Federal Court.
In this there was no error. Patterson v.
State, supra.

[2] The appellant in brief now before
us has not argued any question growing
out of, or involved in the motion ‘or peti-
tion for removal, but we have, in obedience
to the statute which requires us to re-
view the entire record to ascertain wheth-
er any errors were committed on the trial,
further considered the question as to
whether there was error in overruling
the appellant’s petition. A reconsideration
of the question but convinces us of the
correctness of our conclusion on the identi-
cal question presented in the Patterson
Case, supra. .

It appears from the bill of exceptions
that on July 6, 1937, immediately after the
court had denied the defendant’s renewed
motion to remove the cause to the Federal
Court, “the Court in open Court announced
to counsel for the defense, that if they de-
sired to make application for a change of
venue, it would be entertained and would
be allowed to support his application by
affidavits, or by testimony of witnesses tak-
en in open court in the case.”

The bill of exceptions then recites that
“No application for a change of venue
was applied for as suggested.”

The cause thereupon proceeded to trial,
without objection, upon the merits, on the
indictment and the defendant’s plea of not
guilty. '

[8] It is insisted by counsel for appel-
lant that thé court committed error to re-
versal in allowing the solicitor to prove
by the deputy sheriff Simmons a conver-
sation he had with the defendant in the
presence of Mr. Woodall Before the
court permitted this proof to be made, the
solicitor offered evidence to show that
no reward or inducements were held out
to the defendant to make the statement,
nor were any threats made to coerce him

into making the same. The evidence thus
shows that a proper predicate was laid for
the introduction of this testimony. There-

the court permitted the solicitor to
prove that the defendant in this conversa-
tion with the deputy denied having raped
anyone, “but pointed out the rest of the
cight boys and accused them of it but de-
nied it himself.”

Unquestionably this evidence was com-
petent. There was evidence in the case
tending to show, not only that the defend-

ant had assaulted Victoria Price, but that

therc ‘was a conspiracy in which the de-
fendant had entered with the other cight
boys to rape this woman. Under these cir-
cumstances, the statement of defendant to
the cffect that he had not raped any
woman, but that the other eight boys had,
was clearly admissible. Norris v. State,
229 Ala. 226, 156 So. 556.

It is insisted also, that the court com-
mitted error in not declaring a mistrial, up-
on defendant's motion, when the solicitor
in making his argument to the jury Said:
“I know he is guilty, and I think Mr. Lei-
bowitz knows he is guilty.”

We excerpt from the record what ap-
pears with reference to this exception:

“Mr. Hutson: I know he is guilty, and
1 think Mr. Leibowitz knows he is guilty.

“Mr. Leibowitz: The solicitor just said
to the jury that I know the defendant is
guilty.

“Mr. Hutson: I will say in my opinion
he is. )

“Mr, Leibowitz: In view of that state-
ment that he said to this jury that I know
the defendant is guilty, I move for the
_declmtion of a mistrial.

“The Court: Gentlemen of the jury,
Mr. Leibowitz says that Mr. Hutson said
he knew the defendant was guilty. The
solicitor says he withdraws that state-
ment from you and says in his opinion he
is guilty.

“Gentlemen, he has a right to his opin-
jon, and has a right to express his opin-
jon. Of course, he couldn't say anything
as a fact, and lawyers in discussing cases,
of course, express opinions, and they have
.a right to express them from the evidence
in the case, and I overrule the motion for
2 mistrial. 1 see nothing in that that
would indicate any reason for a mew
trial.”
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[4] While the quoted rcmarks of the
solicitor, made in the course of his argu-
ment to the jury, cven after the retrac-
tion and modification, might well have been
omitted, they were evidently intended as
being based upon the solicitor’s conception
of the evidence then before the jury, and
were not such as to require a reversal of
the cause. Juries can and do, no doubt,
properly evaluate such arguments. It
seems to be gencrally held by the authori-
ties that prosecuting attorneys are entitled
to make argumecntative deductions from
the evidence without transgressing bounds
of legitimate argument. We cannot affirm
error in this ruling of the court. Handley
v. State, 214 Ala. 172, 106 So. 692; 1

" Thompson on Trials, Section 980; Cren-

shaw v. State, 153 Ala. 5, 45 So. 631; Bell
v. State, 227 Ala. 254, 149 So. 687; State
v. Thayer, 124 Ohio St. 1, 176 N.E. 656, 75
ALR. 53,

It will also be noticed that the ruling
sought by the defendant was. not limited
to an exclusion of the argument, and an
instruction from the court to the jury to
disregard it as being improper, but would
require the withdrawal of the case from
the jury, and the entering of a mistrial.
The defendant was not entitled to ‘such
an order. Even if the argument, as modi-
fied, could be said to be improper, which
we do not hold, no doubt the jury, on prop-
er instructions from the court, would have
disregarded the same.

After the verdict of the jury was re-
turned into court, the defendant filed mo-
tion for a mew trial, which was thereafter
overruled. This action on the part of the
court is here insisted was error to re-
versal. X

[S] The bill of exceptions nowhere
shows an exception was reserved by the
defendant to the overruling of his motion
for a new trial. In fact, the bill of ex-
ceptions nowhere refers to this motion.
While it is not necessary, in bringing up
for review the ruling of the lower court
overruling a motion for a new trial, to in-
corporate the motion and the judgment
thereon, as found in the record . proper,
in the bill of exceptions, but the bill of
exceptions must contain a sufficient recital
to show the making of such motion, the
ruling thereon, and an exception thereto.

In this state of the record, we cannot
review the court’s ‘action in overruling the
defendant’s motion for a new trial. Stover
v. State, 204 Ala. 311, 85 So. 393; Dukes

v. State, 210 Ala. 442, 98 So. 368; Grace
v. Old Dominion Garment Co.,, 213 Ala.
550, 105 So. 707,

Counsel for appellant have filed in this
cause a carcfully prepared printed brief,
arguing, we take it, such rulings of the
court as they thought were erroncous, and
to these rulings we have given attention
and consideration in the foregoing opinion.
However, in obedicnce to the mandate of
the statute, Scction 3258, Code, we have
considered “all questions apparent on the
record or reserved by bill of exceptions,”
and have found no errors. The questions,
other than those argued by counsel in
brief, and orally on submission, are so
manifestly without merit as to require no
detail discussion, and we forego the same.

‘We are, therefore, at the conclusion that
the record discloses no reversible errors,
and the judgment of the trial court must
be affirmed. .

‘And it appearing that the day hereto-
fore set by the Circuit Court of Morgan
County for the execution of the sentence
of death pronounced upon the defendant
has passed pending this appeal, it is or-
dered that Friday, the 19th day 6f August,
1938, be and the same is hereby fixed and
set for the execution of the defendant.

Afirmed. Friday, 19th day of August,
1938, set for the execution of defendant.

All the Justices concur,

Ex parte STATE ex rel. TUCKER.
6 Div. 338.

Supreme Court of Alabama,
May 26, 1938,

Rehearing Denied June 16, 1838.

1. Constitutional law &=68(1)

An election is a political matter with
which courts of equity have nothing to do.
Code 1928, § 549.

2. Injunction =80 .

Injunction will not Issue, as a general
rule, for the purpose of restraining holding
of election, or of directing or controlling
the mode in which, or determining the rules
in pursuance of which, election shall be
held.
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