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OF THE STATE OF ALABAMA.

\\ Crarence Nognss,
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against
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..\.L/;‘.
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Appellant,
against
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Appellant,
against
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APPELLANTS’ BRIEF.

These three appeals present another phase of
theSoottnbommuwhiehhaveuvaralﬁms
been before this Court. As this Court recently
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affirmed the conviction of one of the other‘)def?lt:-
ants in these cases (Patterson v. Sta-te,h..34 .nts.
342), we will not again discuss any of the ;:'o:l%1
involved on that appeal, however much co:; peel
mav remain unreconciled to the views there ta
; this Court. .
b\'IE}}::&:-e( are, however, certain important constl;li-
erations which apply to the cases NOwW befolll-e (i
Court which were not invo;ved in any of the ap
sretofore considered.
l)e?)’;:oh(;m[)ort.atlt respect in which the preseint
cases differ from the last Patterson case and &233
from the earlier Patterson and Norris cases ( :
Ala. 226, 270) is that in each of the three pellll -
ing cases motions for new trial'were filed w1.t ;:1
the time allowed by law (Norris, p. 46; Wright,
. Weems, p. 48). .
. 4Tsl;e:z motio?ls presented to thc? Tna'l Co.urt
and now present to this Court a unique mtuatlfm.
As this Court will remember, orl.gma.lly nine
Negroes were charged with the crime here tm-
volved. These defendants were -Haywood Pat Rzr-
son, Eugene Williams, (.Jh-arlle Weems, F, dy
Wright, Ozie Powell, Willie Roberson, ndy
Wright, Olen Montgomery and Clarence Norn:.
Subsequent to the conviction of the defepdan 3
now appealing, the State o.f _Alabama relea&;e
four of the defendants, Willie Robersor&, .O en
Montgomery, Roy Wright and Eugene Wllhan;]s,
and dismissed the charges aga_.mst them. The
ostensible reason for dismissing the c.har.ges
against the two last named was th!.lt at the time
of the alleged commission of the crime they were
so young that they should not be h_eld responsible.
However, the reason for dismissing the charges
against Willie Roberson and Olen Montgomery
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was that Victoria Price’s identification of these

two defendants was erroneous. It is expressly
alleged in paragraph ‘“3’’ of the various motions
for a new trial that the prosecuting attorney in
requesting the dismissal of the indictments in
these two cases conceded that the testimony of
Victoria Price ‘““in that regard was not worthy
of belief.”” The motions for a new trial further
stated that by reason of this admission the weight
to be given to any of the testimony of Viectoria
Price had been materially weakened, if not en-
tirely destroved, and that the defendants, there-
fore, were entitled to new trials so that they might
call these facts to the attention of a jury.

The significance of the events subsequent to
the conviction of these defendants cannot be min-
imized. Since Victoria Price was equally positive
in her identification of all of the nine defendants,
there can be no doubt that the release of these
four defendants casts such doubt upon the valid-
ity of the prosecution’s case that in the interests
of justice a new trial should be had of all those
convicted upen her testimony.

Appellants also raise ceftain questions arising
upon rulings made by the Trial Court. These
will be dealt with separately hereafter.

Before discussing these legal points, however,
it may help the Court for us briefly to summarize
the testimony at each of these three trials. In
order not to burden the Court with undue repeti-
tion, counsel respectfully refer to the brief which
was submitted on behalf of Haywood Patterson
on his last appeal where, on pages 4 to 13, the
facts were outlined as they had been developed

at the trial then under review and at the earlier
trials. We shall here confine ourselves to such
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facts as were differently developed at the trials

y review.
mail;]e]fe;'ho had at one time at.temp:‘,ed to cor-
roborate Victoria Price, did not testify at ar;y
of the three trials. The State was unf).ble h‘o
produce any testimony of alleged confessronsl 5;
the defendants such as it produced at the a;
Patterson trial. However, an attgmgt was made
in two of the three trials to prejudice the casf
of the defendant by testimony.to the effect tlm;l ';
although denying his own guilt, }.1e hz_a:d so%i-
to implicate the others arrested with him. i8
will be more fully discussed hereaf-ter.

The trials now under review differ a.lso fron;
the earlier trials with regard to tl}e tes?lmony 0
Dr. Bridges. He, as at the earl.ler trials, com-
pletely contradicted Victoria Price’s conter.ltlon
that she had sustained injuries. I-.Iowetrer, neither
the State nor the defense read in efn_dence any
of the testimony which had Prevmusly bei?n
brought out relating t; 1ihe finding of semen in

ina of Victoria Price. .
th;ﬁ:g ltlt:gtimony was offered by !:he prose?utlon
in an endeavor to refute contentions prevmu.sly
made by the defense based upon the' physical
measurements of the Paint Rock station arez..
This subject was discussed at length on the
Patterson appeal (see brief, pp. 10 to 12. See
also brief in the earlier cases, pp- 28 to 3-5. The
difference in the measurementsf in the dla_grams
in the two briefs is due to dlﬂ’er_ent testimony
given at the two trials; the conclusions, however,
are not affected by those differences).

The testimony of Russo and Brannan, as ap-
pears on the diagram on page 11 of fzhe Patterson
brief, taken together with the testimony of the
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Station Master, Hill, completely contradicted Vie-
toria Price’s testimony as to the car out of which
she descended when she arrived at Paint Rock.
This testimony was of vital importance, because
of Victoria Price’s insistence that she had at all
times been in the last of the gondolas in the string
of gondolas. Naturally, if the girls were riding
in this last car the Negroes in jumping over the
gondola from the box cars must necessarily have
seen them. It has been throughout the conten-
tion of the defense that the girls were riding in
one of the middle cars in the string, that the fight
between the white boys and the Negroes took
place in the gondola just behind the one in which
the girls were riding, and that the Negroes never
knew there were girls on the train. This version
of the case was confirmed by Carter.

The prosecution undoubtedly recognized the
force of these arguments and, therefore, at the
trials now under review deliberately withheld the
testimony of Russo and Brannan and, for the first
time in any of the many trials which have been
held, put on the witness stand two sons of the
station master, H. C. Hill and Lucian Hill. H. C.
Hill testified in substance that he saw Viectoria
Price on the train in the gondola immediately in
front of the box ecar (Norris, p. 75; Wright, p.
62; Weems, p. 68). The other brother, Lucian
Hill, testified that he took a Negro off the train
from the second gondola from the back but he
did not identify the Negro (Norris, p. 84 ; Wright,
p. 65; Weems, p. 69). No excuse was given for
the failure of the State to produce these witnesses
at any of the earlier trials. It is significant, how-
ever, that H. C. Hill testified that the gondola
car in which he claimed to have seen Victoria

"\
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Price was approximately opposite the water tank
when the train stopped (Norris, p. 76). An in-
spection of the diagram on page 11 of the previ-
ous brief indicates that the last of these gondola
cars did not stop anywhere near the water tank.

Another new witness appeared in the last two
of these trials, Oscar Burton, who claimed to have
worked for the railroad and to have seen a white
woman in the car from which the boys were
thrown off (Wright, p. 69; Weems, p. 70). He
also gave no excuse for not having previously
testified and showed such lack of familiarity with
railroad matters as to have been thoroughly dis-
credited (Wright, p. 70).

Essentially, therefore, no corroboration of the
prosecuting witness was offered at any of these
trials. Her own testimony became progressively
more confused and incredible. The Court is
asked to read the cross examination of the prose-
cutrix in these three cases (Norris, pp. 51-69;
Wright, pp. 54-60; Weems, pp. 56-66). A reading
of this testimony leads to the conclusion expressed
by Judge Horton when he set aside the second
conviction of Patterson, namely, that ‘It bears
on its face indications of improbability and is
contradicted by other evidence.”’ The analysis
of the basic elements in the prosecutrix’s story
made by Judge Horton applies to the records now
before the Court as aptly as to the record then
before him. None of the weaknesses and improb-
abilities in her story which he pointed out have
been cured. On the contrary, the prosecutrix has
involved herself in such a mass of contradictions
and inconsistencies as to be uiterly unworthy of

belief.
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POINT L

The Court i
_ g erred in not granting the motions for

As a_lready pointed out, timely motions for a
new trial were made in each of.these cai;es and
?;:lej}; 115[‘11&9:3 }r:mtions rested on four gfounds

all not here argue the fir | .
gl:ounds because in substance thf;sz:r; rid:fli?lﬁ
with mat.ters urged on previous appeals .

The third ground relates to the event; sub

quent to the convictions, namely, the ’frt;ein soe;‘
‘the four other boys. The fourth ground felgt

to the weight of the evidence. -
. The Court of Appeals has repeatedly asserted
1ts': power to set aside convictions and ;g'rant neiv
trials when, in the interests of justice it is n .

sary to do so. , EN
See:

Vimson v. State, 22 Ala. App. 112;
ng;es v. State, 22 Ala. App. 3]6-,
Skinmer v. State, 22 Ala. App 457:
Hubbard v. State, 23 Ala. App. 537;
Culbert v. State, 23 Ala. App. 557
McKenzie v. State, 25 Ala. App. 58('5.

This Court has approved that doctri

affirming Bradley v. State, 21 Ala. Ag(;)t.rg;% l:z
215 Ala. 140. The rule is also recognized b ’the
first appeal in the Patterson case (224 Ala 35’31)
Under these anthorities and in the light of the

facts of the i
wasehe] se cases new trials should have been
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POINT IL

The Court erred in rulings on evidence.

1. In the Norris case Deputy Sheriff Simmons
was permitted, over objection and exception, to
testify to a conversation with defendant in jail
after his arrest. He stated that defendant denied
having raped anyone but accused the other eight
boys of having done so (p. 83). The Trial Court
based its ruling on the decision of this Court in
the earlier Norris case (229 Ala. 226). At the
trial then under review the reception of similar
evidence was justified on the ground that it re-
lated to the conduct of persons with whom de-
fendant had been jointly indicted. That trial was
based on such a joint indictment (old Norris rec-
ord, p. 6), which was held void by the Supreme
Court of the United States (294 U. 8. 587). Con-
sequently new indictments were found against the
various defendants. Such indictments were, how-
ever, not joint indictments. Only Norris himself
is named in the indictment upon which this con-
viction is based (p. 7). Consequently the basis
for this Court’s earlier decision no longer ap-
plies. No other possible basis for the reception
of such evidence can be suggested. The natural
offect of the evidence was to prejudice the de-
fendant. It has no probative value on the subject

of his own guilt.

Similar testimony was given in the Wright case
(p. T1).

9. In the Wright case Simmons testified, over
objection and exception, that a knife was taken
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from one of the boys in the jail at Scottshoro
(pp. 70, 7'1). As there was no contention by the
prosecutrix that Wright had a knife, it was im-

proper to bring the subject of the knife into the
trial against him. |

POINT III

The Court erred in overruling objecti
jections to the
summation of the prosecuting attorney.

1. In the Norris case Mr. Hutson, during the
course of his argument, said: ~“‘F know he is
gwflty, and I think Mr. Leibowitz kmows k(; 18
guwilty.”’ Thereupon Mr. Leibowitz objected and
mov?d for a mistrial. Mr. Hutson sai(i: “T will
say In my opinion he is,”’ presumabl i
to the defendant’s guilt. Tﬁis was cofmrt(:'fifert; llﬁg
the Court to be a withdrawal of the original state;-
ment. The Court went on to state to the jury
fchat Mr. Hutson had a right to express his opin-
1on and, therefore, overruled the motion for a

mistrial, to whi i '
Y o which exception was noted (pp. 110,

The Trial Court erred in its ruling. It should
ha\fe rebuked the prosecutor for the remarks
which he made. Indeed it is questionable whether
even & rebuke could erase the harm done by such
rel:mrks. It is well settled that a prosecutor may
not express his personal opinions as t i
of the defendant. -t e

Such is the rule in this state

. In Taylor v.
State, 22 Ala. .'App. 428, the Solicitor was rebuked
because he said that the case would have been
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nol prossed if he had not thought it a good one.
Presiding Judge Bricken said:

«The office of Solicitor is of the highest
importance, he is the representative of the
State, and as a result of the important func-
tions devolving upon him as such officer nec-
essarily holds and wields great power and
influence, and as a consequence erroneous in-
consistencies and prejudicial conduct on his
part tend to unduly prejudice and bias the
jury against the defendant. This without
reference to the instructions of the Court.
The test in matters of this kind is not neces-
sarily that the conduct of the Solicitor com-
plained of did have such effect upon the jury,
but might it have done so?”’

The Judge said further:

«But however guilty the defendant may
appear to be from the evidence, he is never-
theless entitled to a fair and impartial trial,
and before a judgment of conviction can be
permitted to stand, upon appeal, it must
affirmatively appear that the trial below pro-
ceeded throughout without prejudicial and
substantial error.”

Recent cases in other jurisdictions are to the
same effect:

People v. Edgar, 34 Calif. App. 459;
State v. Pierson, 331 Mo. 636;

State v. Webb, 254 Mo. 414;

State v. Hess, 240 Mo. 147;

State v. Goodwin, 217 8. W. 264 (Mo.);
State v. Susam, 152 Wash. 365.
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- The reason for such holdings is well expressed
in the last of these cases. It is there point(;d
out tha? to permit a prosecuting attorney to e:lr-
press his own views concerning the guili of the
fmcused throws ‘‘into the scales the weight anfi
influence of the personal character of counsel for
the s-;tate, and, to some extent at least, calls upon
the jury to support his judgment.’’ ’ P
It is one thing to argue that the evidence indi-
cates the guilt of the accused, it is entirelj' dif-
ferent and improper for the prosecuting attorney
to argue that he knows that the accused is guilt.v
;)'r elveil that he believes him to be guilty Par
icularly is such cond jiidiotal in & ¢ ;
s ot uct prejudicial in a case so

2.'In th.e Weems case Mr. Hutson in his sum-
mation said: “‘How would you like to have your
dau_{{?’:ter on that train with nine Negroes in a
car? An objection to that statemént on the
ground that it was inflammatory was overruled
and exception noted (p. 78). '

There can be no doubt that the purpose of these
rema_u-ks was to inflame the jury and to induce
the jurors to render a verdict for reasons extra-
neous to the case. Such practice has been uni-
VTersally condemned by the Courts of this state.

hfe .Courts of Alabama have been conspicnousl
solicitous in their regard for the right of defendy
ants.charged with serious crimes to be tried ae:
eordlpg to the evidence alone, and on innumerable
t})lt;casmns t.hey have reversed convictions as per-
angspg:;?:g;lc;:.ont of improper appeals to passion
- One of .the leading cases reaching this result
18 Tannehill v. State, 159 Ala. 51. A Negro de-
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fendant sought by Negro witnesses to prove ‘Bi::
alibi. The Solicitor pointed out .that th?, alllil
was set up ‘‘by a lot of Negro witnesses. 1:;
emphasized in his argument that Negroes wou

stick to each other and would perjqre themselves
to come to the aid of one of their people.. In
reversing the conviction for murder Judge Simp-
son of this Court said:

«Tt is the duty of the Court to see that
defendant is tried according to the law a?ld
the evidence, free from any appeal tolpre;ju-
dice or other improper motive, and 1.:h13 duts’
is emphasized when a colored man i8 plar;;
upon trial before a jury‘of.w?nte men. lde
courts in some other jurisdictions have held,
on what seems to be good reason, that the
injury done by such remarks cannqt even be
atoned by the retraction or the ruling out of

the remarks.”’

A few years later a conviction was :"e.veri;leci
because the Solicitor had argued that if t at
Negro was taken out of court there would 1;(;
be much left.”” See James v. State, .170 Ala. 72

And perhaps the most frequently cited case o;
the subject is Moulton v. State, 199 Ala. 4;11.1].t
Negro was convicted for the murder of a whi i
man and the Solicitor argued, “Ff _you (?o no
hang this Negro, you will have a similar _cnm;a m.
this country in six months.” Hfa said la ;{o.
¢«‘Unless yon hang this Negro our white people n;l-
ing out in the country won_’t be safe;.to lejc sn:;-;
Negroes go unpunished will cause riots in g
lands.’”” The conviction was revers.ed,_ al!;hn:m?l
the trial Judge had sustained an objection to the
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last of the two remarks, and had excluded from
the consideration of the jury remarks about white
and black races. After pointing out that the gen-
eral atmosphere of the case required a summation
free from prejudicial remarks and emphasizing
the fact that there was evidence more favorable
to the defendant than the jury’s verdict indicated,
this Court said:

“‘Considering the general conditions sur-
rounding the trial, all of which had before
that appeared in this cause, and the menace
of it all to a calm and dispassionate applica-
tion of a just and humane law, the Court
is of opinion that the matter here brought
in review involved an appeal to race preju-
dice, and should have been so recognized and
treated at ‘the time of the ruling upon it.”’

The Court pointed out further that a general
statement by the trial Judge in his charge did
not constitute a sufficient cure for error of this
sort.

In another case, Johnson v. State, 212 Ala. -464,
in whicll the question did not need to be decided,
this Court, by Judge Gardner, went out of its
way to say:

‘It may not be amiss to suggest, however,
that particularly in trials of this character,
the Solicitor in argument should be careful
to refrain from any remarks calculated to
arouse race prejudice, or other remarks as
to local conditions, not shown by the proof
or that could not properly be so shown.’’



See also:

Richardson v. State, 204 Ala. 124,

and
Bridges v. State, 225 Ala. 81.

The same rule has been universally followed
in the Court of Appeals. See Chambers v. State,
17 Ala. App. 178. It was held not enough for a
Solicitor to take back an objectionable remark,
particularly where the audience by its laughter
showed a hostility to the defendant. The Court
reversed the conviction in this instance, even
though no exception had been taken at the time,

stating:

«‘The unrebuked laughter by the spectators
was calculated to create ‘a general atmos-
phere of the cause’ highly prejudicial to the
interests of the defendant and calculated to

influence the jury.”

In Perdue v. State, 17 Ala. App. 500, a convic-
tion was reversed because a Solicitor argued that
Negroes would swear lies to help each other, de-
fendant having offered an alibi by geveral unim-
peached Negro witnesses. In Jones v. State, 21
Ala. App. 234, the Solicitor had argued that de-
fendant was trying to save ‘‘his own yellow head
and that of his black mammy.”’ The Court sus-
tained an objection by the defendant’s counsel to
any references to color. The Solicitor then main-
tained that the jury had a right to look at the
color of the witness and to determine his credi-
bility. The Court refused an instruction that
these remarks were highly improper and the con-
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“It may well be doubted that even prompt
and positive action on the part of the (“-mﬁ-t
would have cured the injury already dm;]e to
the. defendant, and certainly the pe;"functorv
ruling of the Court in excluding remarks a;n
to the color of the defendant did not have
that eff'ect. It is the first and one of the high-
est duties of a Trial Judge to see that a de-
fendfmf on trial in a eriminal case has a fai.r
and fmpartia] trial, and to prevent, as far as
possible, all improper, extraneous inﬂuence:'-;
from finding their way to the jury. One 'suclnl
fzxtraneous influence, well kn(')wn'l to all.men
is race prejudice, and when such is ingenuj
ously injected into the trial of the case by
the Prosecutor in his closing argument t:t)
thfz jury, the Court ex mero metu, and cer-
tainly on motion of defendant, sirmuld uﬁe
prompt and vigorous methods in letting the
Jury know that such arguments will not be
tolerated by the courts.”’

See also:
Fisher v. State, 23 Ala. App. 544 ;

Bl{mft v. State, 23 Ala. App. 549;
Williams v. State, 25 Ala. App. ‘342.

CONCLUSION.

New trials should be gran
defendants. fod. to each of the

OSMOND K. FRAENKEL,
SAMUEL S. LEIBOWITZ,
Attorneys for Defendants.
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