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Defendant's rights under the Fourteenth Amendment

to the United States Constitution have not been violated
vty the exclusion of Negroes from the grand jury which
indicted them,

We respectfully submit that the defendant at the
wur has not been deprived of any constitutional right,

The means of preparation of jury rolls, of ap-
virting the members of the Jury and the quelifications
of jurors are fixed by an Act of the Legislature of Ala=-
vane, 1931, approved February 20, 1931 (General Acts 1931,
page 56),

Section 14 of the abova cited act 1s.identical
th “ection 8603, Code of Alabema, 1923, and 1s as follows:

"The jury board shall place on the jury roll
and in the jury box the names of all male
citizens of the county who are generally
reputed to be honest and intelligent men

and are esteemed in the community for their
integrity, good character and sound judg-
méent; but no person must be selected who is
under twenty-one or over sixty-five years

of agen or who is an habitual drunkard, or
who being afflicted with a permanent disease
or physical weakness is unfit to discharge
the duties of a Juror; or cannot read English
or who has ever been convicted of any offense
involving moral turpitude., If a person
cannot read English and has all the other
qualifications preseribed: herein and is a
freeholder or householder his name may be
placed on the jury roll and in the jury box."

Under the decisions of the Supreme Court of the




Inited States it cannot be c ontended that the above quoted

statute 1n and of 1itself denies to a Negro defendant the

¢cnal protection of the laws.

In the case of Franklin vs. South Carolina, 218

l.oe 161, 54 Lawyers'! Edition 980,

state law fixing the qualifications of jurors, which qualifi-

ictions were practically the same as the Alabama statutes now

that court held that a

mier consideration was not uncenstitutional,

The court said;

"We do not think there is anything in |
this provision of the statute having the
effect to deny rights aecured bythe
Federal Constitution., It glves to the

Jury commissioners the right to select
electors of good moral character, such

as they may deem qualified to serve as
Jurors, being persons of sound judgment
and free from all legal exceptions. There
1s nothing in this statute which dis=-
criminates against individusls on account
of race or color or previous condition

or which subjects such persons to any other
or different treatment than other electors
who may be qualified for an exercise of
Judgment in attempting to secure competent
Jurors of proper qualifications," -

The South Carolina pﬂ%vision above discussed was

etion 2 of Act No. 578, Acts s.C. 1902, papge 1066, which

ttion 18 as follows:

"That the said County Auditor, County
Treasurer, and the Clerk of the Court or
Common Pleas of each County shall im-
mediately after the passage of this act,
and thereafter in the month of December,

of this and each succeeding year, prepare

a 1list of such gqualified electors, under
the provisions of the Constitution, between
the ages of twenty-one and sixty-five years
and of good moral character, of their
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respective Counties, as they may deem
otherwise well qualified to serve as Jjurors,
being persons of sound judgment and free
from all legal exceptions, which 1ist shall
include not less than one from every three
of such qualified electors under the pro=-
visions of the Constitution, between the ages
of twenty-one and sixty-five years, and of
good moral character to be selected without
regard to whether such persons live within
five miles or more than five miles from the
Court House,"

Under the ‘above cited cases and cases hereafter
ited, 1t must be admitted that Section 8603 is not uncon-
titutional as violative of the 14th Amendment to the
fnited States Constitution.

Murray vs. Louisiana, 163 U,S, 101, 108;

Gibson vs, Mississippi, 162 U.S. 568;

Tarrance vs. State, 183 U,S, 519;

Williams vs, Mississippi, 170 U.S. 213;

Rives vs. Virginia, 100 U,S, 313,

4 Appellant, however, does not rely so much on the
constitutionality of saiq Jury law as upon the proposition
pat the jury commissioners have not complied with the law
4 have arbitrarily excluded Negroes because of their race

color., In their motion tQ quash the indictment they

lloge as follows:

"6, All of the above defendants are Negroes
of the African race.

"7. Each and every indictment heretofore
referred to found against all the defendants
jointly and severally was and is null and
vold and without legal effect, and was

found and made in a manner and by methods
contrary to law, and in that persons of

the negro race, duly qualified under the laws
of the State of Alabama to serve as members
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of the grand jury that found the said in-
dictments hereinabove referred to were
excluded from the list from which the said
grand’ jury was drawn and from the said grand
Jury, solely by reason of their race and
color as will appear more particularly here-
af'ter.

"8, That in the year 1930 or 1931, the duly
constituted authorities of Jackson County
prepared a rol of male citizens in Jackson
County, from which rol the panel of the
Grand Jury, and finally, the Grand Jury

~ which found the indictments against your }/"

defendants hereinabove referred to were
selected. That said roll above referred to
consisted wholly of white persons and con-
tained the name of no negro citizen who 1is
qualified by law to serve on grand juries
solely by reason of the fact that all
qualified negroes were arbitrarily and
systematically excluded for many years from
the rolls of grand juries by the authorities
designated by law to make up said roll
solely because of their race or color.

"9, Therefore the panel from which was drawn
the grand jury which found the indictments
against your defendants, and the said grand
Jury contal ned the name of no negro citizen
qualified by law to serve on aforesaid

grand jury.

"10. That at the time when the said roll
above referred to was prepared and when the
panel of the aforesaid grand jury and the
sald grand jury were drawn, there were ap-
proximately 36,000 persons who were citizens
of Jackson County, of whom approximately
34,000 were white and approximately 2,000
were negro.

"11, That at the said time when the afore-

sald roll was prepared and when the panel of the
aforesaid grand jury and the grand jury were
drawn, there were approximately 18,000 male
cltizens of Yackson County, of whom approxi -
matly 16,700 were white and approximately

1,300 were negro.




"12, That at the said time when the aforesaid
roll was prepared and when the panel of the
aforesaid grand jury and the said grand jury
were drawn, there were approximately 8,000
male citizens of Jackson County over the age
of twenty-one and under the age of sixty-five
years who were qualified under the laws of

the State of Alabama to serve as grand jurors
in Jackson County., That of this number
approximately 7,400 were white and approximately
600 were negro,

"13. That at the :aid time when this aforesaid
roll was prepared and when the aforesaid panel
of the said grand Jury and the saig grand jury
were drawn there were approximately 600 male
cltizens of Jackson County of the negro race
who were duly qualified to serve as grand jurors
and to be enrolled on the aforesaid grand

Jury roll, and who were eligible for such
enrollment and possessed all the requirements
set forth in the laws of the State of Alabams
for services as jurors.

"15. That at the time when the said roll was
prepared and when said penel of the aforesaid
grand jury and the grand Jjury were drawn, there

- Were approximately 600 negro citizens of Jackson

County who were male citizens over the age

of twenty-One years and under the age of sixty-
five years and who were generally reputed to

be honest and intelligent men, and who were
esteemed in the community for their integrity,
good character and sound Judgment, and who

were not afflicted with a permanent disease

or physical weakness rendering them unfit to
discharge the duties of grand jurors and who
have never been convicted of any offense in-
volving moral turpitude. Among the aforesaid
600 negro citizens there may have been some who
"eould not read English but who notwith-
standing possessed all the other aforesaid
qualifications and were freeholders or
householders of Jackson County.

"16. That members of the negro race, duly
qualified by the laws of the State of Alabama
to serve on grand Juries and petit juries in
the State of Alabama and in Jackson County
have been and are systematically, arbitrarily
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and in violation of law excluded from serving

as Jjurors as aforesaid solely because they

are members of the negro race, that is, by reason
of their race and color.

"17. That for the last twenty-five years or
more the duly constituted authorities or
Jackson County having charge of the preparation
of the grand and petit Jury rolls, and the
selection of panels of grand juries and petit
juries in Jackson County, and generally of

the laws and regulations pertaining to jury
service in Jackson County, have systematically,
arbitrarily and invariably refused, neglected
and omitted to place the names of negro '
€itizens of Jackson County on the aforesaid
Jury 1ists although the said negro citizens
Wwere and are qu:lified under the laws of the
State of Alabama to serve as such jurors and
grand jurors; and said refusal, neglect,
omission and exclusion were due solely to

the race and color of the aforesald quelified
negro citizens,

"18. Upon information and belief, no negro
has served on any grand jury or petit Jury
in Jackson County for more than twenty-five
years,

"19. That the arbitrary refusal, omission

and neglect to place the names of qualified
negroes on sald roll and rolls, as hereinabove
more fully set forth were and are to the
detriment, pre judice and damage of the
defendants above named, and each of them and

in violation of the laws and Constitution

of the United States and the Amendments thereto,
and their rights thereunder. -

"20, That the arbitrary refusal, omission and
neglect to place the names of qualified negroes
on sald rqll and rolls, as hereinabove more
fully set forth were and are to the detriment,
prejudice and damage of the defendants above
named, and each of them and in violation of
the laws and Constitution of the United States
.and the Amendments thereto and their rights .
“""thereunder,"

The State denled in writing each and every one of
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the above alleg#tién;.

If the defendant has been deprived of any of his
gonstitutional rights, such deprivation must have been brought
soout through administrative officers of the state, in this
netance, the jury commissioners of Jackson County, as there
{e no questlon about the constitutionality of the statute
ir ict under which they operate.

The 14th Amendment to the United States Constitu-
ion does not guarantee to a Negro defendant the right to
pvo Negroes, members of his own race, on the grand jury
iich indicts him or on the petit jury which tries him,

e mere fact that there were no members of the Negro race
n the jury which indicted appellant or on the pe tit jury
ich tried him avails him nothing.

Martin vs, Texas, 200 U,S., 316;
Franklin vs., 8.C., 218 U,S, 161.

The inhibition placed against the states by the
th Amendment is to insure that no state by statute or by
ts of 1its exécutive, Judicial or administrative officers,
iies to members of a particular race the rights which are
loyed by other citizens, beeapse of their race or color,
'positive action at all i1s required as a performance of the
7 imposed by the Constitution; it requires purely a
gative, the abstaining from exclusion of Negroes from the
Petition of qualifications for selection of jurors, and

chance of gainins places on paneli. ‘/Inifed, any
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selection of ; Hﬁggb_because-h; 1s-a_Neé¥;,_of any special
conslderation given to’his race, would be a violation of the
law for selecting jurors.

The sole guestion presented under this phase of
the case 1s whether there has been exclusion because of race
or color, and the determination of this query is a question

of fact, and the challenger bears the burden of proof:

Martin vs, Texas; 200 U,S, 316;
Virginif vs. Rives, 100 U,S, 313.

We feel safe in saying that the Supreme Court of
the United States has never dealt with the question as here
alsed. The cases which have been decided by that court

pave been cases where the trial court refused to allow the

pe 1

titioner to offer proof in support of his motion or where
fie State by demurrer or similar Pleading has admitted the
fruthfulness of the charges made in the petition or motion.
¢ have carefully examined the following cases and in our
jignent none of them have any particular bearing on the
¢stion at hand, -

Strauder vs. West Virginia, 100 U.S. 303;
Ex parte Virgimia, 100 U,S, 3393

Virginia vs. Rives, 100 U.S. 313, 323;

Neal vs. Delaware, 103 U,S, 370, 397;
Gibson vs, Mississippi, 162 U,s, 565;

Smith vs, Mississippi, 162 U,S, 592;

Carter vs, Texas, 177 U,S. 442;

Tarrance vs, State, 188 U,S. 519;
Brownfield vs, South Carolina, 189 U,S, 426;
Rogers vs. Alabama, 192 U,S, 228,

In Strauder vi. West Virginia, supra, it appears

't the laws of the State of West Vinginia denied to
] * 2 :
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colored éit:,i;ens_f.ﬁe rizht and _pfiv_llegé o.i' pa-rtiéi_l.pating in
the administration of the laws as Jurors because of their
¢olor though qualified in all other respects, Strauder, a
tolored man, was indic ted for murder and upon trial was
convicted and sentenced. Appeal was taken to the Supreme
fourt of that state and the Judgment of the Circuit Court

as affirmed. The case came to the Supreme Court of the
inited States on writ of error from the Supreme Court of

est Virginla wherein it was affimmed that in the state

ourt the defendant (Strauder) was denied rights to which

6 was entitled under the Constitution and laws of the

hited States. Prior to going to trial in the Circuit

ourt, the defendant filed a petition praying for the re-
oval of the cause to the Circuit Court of the United States
isigning his grounds therefor that in the state courts he

s denied certain constitutional pr;ivileges due to the fact
et members of his race were systematically and arbitrarily
fcluded from the juries. Sald petition was denied by the

ete court and the trial was proceeded with, the outcome of
tich we have heretofore mentioned. After denial of the peti- .
o0 for removal, the defendant filed & challenge to the array
the jury assigning in support thereof the same grounds as
8igned in support of his petition for removal to the Federal
irt. The Supreme Court of the United States held that the
tute, in and of itself; denied to the defendant his consti-




umional righta and thnrerore the court not only erred in
overruling the challenge to the array but also erred in deny=-
ing the petition for motion fo; removal,

With this decision we have no argument. However,
it 1s totally inapplicable to the case at bar. Insofar as
ve have been able to determine, this case is perhaps the
first case dealing with this phase of the 14th Ame ndment
to the Constitution in a criminal case,

In the case of Virginia vs. Rives, supra, it
swpears that two colored men were Jointly indicted for
mrder, The defendants moved the court that the venire
wiich was composed entirely of white men be modified, one-
third thereof to be composed of colored men., This motion
és overruled. Thereupon the defendants before the trial,
filed their petition Praying for removal bf the case to the
federal Court., Petition was not based on the unconstitution-
ity of any jury law of the State of Virginia but was based
tirely on the question of s denial of their constitutional
ghts by adm;niatrative orficers; The petition was denied.
I an appeal, the verdicts ané judgments of conviction were
¢t aside. On the second trial one of the defendants was agaip
mvictad and a mistrial ordered in tﬁe other case. At this
8ce of the proceedings the cases were, upon petition, or- f

r9d to be docketed on the Circuit Court of the United Stnt.a
M & writ of habeas corpus cum causa was issued, by vi?t!. of

fich defendants were taken from un:tnd;_n£_§§.+.g.¢.h.pg‘.g_gf
=-10= .
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ities and delivered into the hands of the Federal authorities.

The case at hand through an application filed by the State of
Virginla with the Supreme Court of the United States for a
rule to show cause why a writ of mandamus should not 1issue
comanding the judge of the Federal Court (Rives) to cause to
be redelivered the prisoner by the Federal authorities to the
state authorittes, The court held that a petition for the re-
movel flled under Section 641, Revised Statutes, must show that |
the rights which the petitioner claims to have been denied him
were denied him by the Constitution or statutes of the and not
by the administration of the laws of the state. In other wordsp, |
1t nust appear that the, things alleged to have been denied him
hmw denied prior to the trial and not during the trial., 1In
Mew of the fact that the statutes of Virginia, in and of
frenselves, did not exclude colored citizens from service on
urles, that the petition for removal was correctl& denied.

o court further held, however, in answer to that part of the
ise where the defendants had asked that the venire be modi-

¢d so as to include Negroes, that a mixed jury in a particu-
' case 1s not essential to the equal protection of the laws.
t1s a right to which any colored man is entitled, that, in

® selection of the jurors to pass on his life, liberty or
"oerty, there shall be no exclusion of his race and no dis-

“uination against him because of his color. But that 1s a

Hferent thing from that which was claimed as of right and

<950 71 ed in the state court, vis: -a right to have the jury com-|
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poscessed all the other quaslifications prescribed by statute.

3y an Act of March 1, 1885 such action was declared illegal.

e
posed in part of colored men. Thus it appears that this case
hss no particular bearing upon the qestion here involved
other than the assertion that a Negro defendant is not en=-
titled as a matter of right to be tried by a jury composed
partly or wholly of members of his own race.

In ex parte Virginia, supra, it appears that one,
Jo D. Coles, Judge of 'a County Court of that state, was ar-
rested and charged with having excluded and failed to select

es ;rand and petit jurors certain citizens of African race

solely because of their race and color although said citizens

loles filed a petition for writ of habeas corpus in the Supre
(ourt of the United States and a similar petition was filed by
the State of Virginia, the Court considering the two cases as
me., Petitions were based on the fact that Coles acted as
Wge of the State of Virginia in his capaclty as Judge and
tat the inhibition prescribsd by the Constitution was aga;nat
f'e state in its own capacity. The court held that the writ
'ould be denied on the ground that the inhibition contained ih
te 14th Amendment means that no agency of the state, or of
® officers or agents by whom her powers are exerted shall
Ny to any parsoﬁ within her jurisdiction equal protecfion

‘ the laws; that whoever by virtue of his public position |

vér a state government deprives another of his life, liberty|

A,
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;m1property without due process of law, or denies or takes
way the equal protection of the laws, violates that 1nhibi-l
ticn; and 1f he acts in the name of and for the state and

s clothed with the state's power, his act 1s the act of the
state.

We likewise have no argument with the Propositions
of law but respectfully submit that the evidence in the case
it Dar does not show an arbltrary and systematic denial of
igusl protection of the law to any person or class of persons,

In Neal vs. Delaware, supra, the defendant, Neal,

citizen of African descent, was charged with the crime of
fare, an offense punishable by the laws of Delaware by death,
efore trial the defendant filed a petition seeking a removal
f the cause to the Federal Court assigning as grounds there-
or that the administrative officers of that state charged
ith the duty of aelectiﬁg jurors arbitrarily and systematicall
&'e § 5xcluded members of the African race. The court denied the
tition, Thereupon the defendant, before arraignme nt, moved
f quash the indictment and the list of empaneled grand jurors
¥hom 1t was found on the same ground as alleged in his mo-
(3] M for petition for removal, It was then agreed between
o EN Y Attornsy General on behalf of the state and defendant,
& ©7 " Sough his counsel, with the consent of the court that the

i

tements and allegations of the defendant in his petition

the removal of the indictment and prosecution for trial
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ptit jurors because although no person of African race and

into the Circuit Court and their verification by oath should
be taken andtrecated and glven the same force and effect in
the consideration and decision of the motions to quash the
hﬂictment and the 1ists and panels of grand and ﬁétit Jurors
4s 1f the statements and allegations were made and verified
ty him in a separate and distince affidavit; the court there-

won overruled and refused to grant the motion of the defendant

F quash the indictment and the 1ists or panels of grand and

olor was upon either panel, no evidence had been produced or
iffered by the defendant to prove his statements and allega~-
tions in his petition and affidavit thereto, upon which the
oition to quash was founded, that the exclusion by the t rial

wrt from the grand and pe tit Juries of all persons of Africa

—

ice and color was because of thelr race or color and that the

vurt could not aceept such fact of exclusion because of race

color to be established by the circumstance that no persons
{ .frican race or color were in fact on the said lists, or
f ills mere unaided affidavit that the same should have been
*sented affirmatively by compat;ﬁt testimony outside of his

i affidavit before the motion could be granted.

.Thereupon before the defendant was arraigned and

fore he had pleaded thersto and after the motion of the de~

Kant to quash tho indictment and 1ists had been overruled,

® defendant moved the court that he be permitted to produce




as witnesses in support of his motion fo quash the commissionp
¢ ¢, clerk and bailiff of the court. The court overruled
said motlon,

The court held that the trial court did not err in
refusing to order a removal to the Federal Court because of
the fact that Section 641 of the Revised Statutes does not
suthorize the removal except in cases where the denial re-
sults from the Constitution or laws of the state rather than
the denial first made manifest at the trial of the case. The
court held, however, that the trial court erred in refusing
to quash the indictment and in overruling the motion to al=-
low the defendant to introduce evidence in support of the
motion. The court held that the affidavit offered in support
of the motion as a_reed to by counsel of the parties litigant)

0 .mm sufficient evidence to warrant the trial court in granting
| the motions to quash, The state filed no denial nor did it
| offer any evidence tending to cohtradict the statements al-
|16;0d in the petition and affidavit in support thereof. It

.y is to be noted, however, in later cases the Supreme Court of

faiha the United States has held that the mere affidavit of peti-
si1- @ toner alone is inmffielent, but disti nguishes the case at

bar on the ground that the Attorney General in entering into
s the agreement admitted the allegations of the p tition. In
o T the case at bar no such condition exists. The state

e v "igorously and vehemently denied gach and every allegation
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of the petition and thereupon the burden shifted to the
movant. It might be contended that that part of the
decision of the Supreme Court of the United States in the
case of Neal vs, Delaware, which we have just discussed,
dealing with the presumptions of the state court are here
applicable. In this we can not agree. On page 397, supra,
the Supreme Court sald that the showing made, including as
it 41d the fact that no colored citizen had even been
suuioned as a Juror of the state, presented a primﬁ/facio
cise of denial by the of ficers charged with the selec;ign
of ‘rand and p tit jurors, of that equality of protection

t has been secured by the Constitution and laws of the
nited States. It further held it was, we think, uﬂder
:ﬂﬂ the circumstances, a violent presumption which the
state court indulged that such uniform exclusion from
lﬁmies was solely because, in the Judgment of those officers
fairly exercised, the black race in Delaware was utterly
quualified by want of intelligence, —experience and moral
Integrity to sit on jurles. We think from a casual reading
of that part of the opinion last referred to, it is mis-
leading, In our opinion the reference to the, "violent
fresumption which the state court indulged," was to a
ttatement made by the Supreme Court of the State of Dela=-
“ire and not by the trial court. In the case at bar the
*iience does not disclose that there has been any

"




exclusion of a single, solitary Negro citizen because of
the fact that he 1s a Ne:ro or because hew;a_black or

ost certalnly does 1t not show any execlusion of the Negro
race as ; whole. The evidence discloses that the Jury
commissioners had submitted to them a 1ist drawn up by the
clerk of the jury board in compliance with law which 1list
contained the names of every male citizen between the ages
of twenty-one and sixty-five who were known to the sald
jury board clerk, that on this 118t were names of Negroes,

jury commissioners testified that they did not know

(Wsther or not any Negroes were placed on the Jury roll |
mich was selected from the 1ist presented to them by

the clerk. They testified that if the name of any colored
citizen whose name was on the 1ist presented to them by

the clerk was omitted from the Jury roll, it was because
of the fact that in their opinion said citizen did not
(Possess the qualifications prescribed by statute., The
comnissioners further stated that they did not excludé

iny person because of race or color. They testified that‘
the names of those persons comprising the jury roll were
Placed thereon because of the fact that in their opinion
they were competent to serve as jurors. However, if
‘tpears that on the jury roll from which the jury.box

"as filled that contained the namas'bb_the men who served

‘ the grand jury which returned the indictments against

< -1'?- :

-
-




after an examination of the original jury rolls which
|27 been brought into this court by the clerk, that thay
1] readily agree that the trial court did not err in

the defendants at bar, contained'the names of several
lepyro eltizens of Jackson County. This fact i1s contro-
vted by the defendants to the extent that these names were
rlaced thereon aubsequent-to thé time that sald grand jury
+ drawn and that the names of no Negroes were on said
lury roll prior to the time the indic tments were returned
sg;uinst the defendants, The defendants! ownw itness testi-
‘1,4 that he was! clerk of the jury board prior to 1931,
that he was clerk at the time that the indictments were
found agalnst the defendants, that the names of Negroes
csomed to be in his handwriting and that in his opinion he
laced them there and that he knew those parties to be Negroar
or some of them. The defendant conﬁends that they called
the so=-called handwriting expert who attempted to uphold

defendant's contention but we respectfully submit that

1olding that the defendants had not proven to him the
Izmes of the Negroes placed on the Jury rolls were placed
there subsequent to the time of the finding of the .
iniictments, In our opinion the testimony of the expert
"tness shows conclusively that the evidence given by

iin was nothing more than a series of incorrect guesses,

The case of Gibson vs, Mississippi, supra,

), AR -18-
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| deals with exactly the same question as was considered in

‘he case of Virginia vs. Rives, supra.

The case of Smith vs, Miasiasi%pi, supfa, states
that Smith was charged and indicated with first degree
mirder, Smith filed a motion to quash the indictment
1leging that those persns charged by law with the duty
of selecting jurors had arbitrarily and systematically
¢x¢cluded members of the Afriecan race because of their
rice or color even thqugh there were many members of said
rice who possessed all the qualifications prescribed by
“latute. He also filed a petition seeking a removal of
the case into the Cirecuit Court of the United States_for
the Western Division of the Southern District of Mississippi,
The court refused to grant either of the motions. The
lupreme Court held the action of the court below in over-
ruling the application for removal was not error under
tuthority of Gibson vs, Mississippi, supra, 1In regard
to the motion to quash the indictment, it appears that
the defendant offered no evidence in support of his
iotion other than what purportgd.to be an affidavit
'rended to the motion., The Bupreme Court of the United
tates held that a motion to quash the indictment against
! perSon of African descent on the ground that 1t was
found by a grand Jury from which was eicluded, because

f their race, all persons of the race to which the

L




accused belonged, can be sustained only by evidence
independent of the facts statedin the motion to quash,

ne court distinguishes this case from the case of Neal

+ Delaware in that in the latter case the court construed
an agreement of the Attorney General of Delaware as being
a1 admission of the allegations in the motion,

In Carter vs., Texas, 177 U,s. 442, 1t appears

that one, Seth Carter, was convicted of the crime of murder.
Jefore arralgrment or plea to the indictment the defendant
presented to the court a motion to quush the indictment on
the ground that members of the African race were excludgd
from the Jjury rolls and jury lists because of their race or
color although many members of the said race possessed the
m«lifications prescribed by statute., ‘'he defendant asked

leave of the court to introduce witnesses and of fered to

introduce and to prove and sustain the allegations therein

sade but the court refused to hear any evidence in support

|0f sald motion and thereupon overruled same. 'he Supreme

fourt of the United States held that the defendant having
’ffered to introduce evidence in support of his motion, the
rfefusal of the court to allow such evidence to be offered
‘onsti tuted reversible error, defendant having been denied
to constitutional rights under the 14th Amendment, This
4¢6 has no particular bearing on the ca;e at bar in view
of the fact that fho appellant was permitted to introduce
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any and all evidence which he desired to offer in support
| of his motion to quash,

In Tarrance vs. Florida, supra, the court held,
"sn actual discrimination by the officers charged with the
administration of statutes, unob jectionable in themselves,
against the race of a Negro on trial for a crime by
rurposely excluding Negroes i'rom the grand and petit juries
of the county will not be presumed but must be proved.
wn affidavit of persons under indictment and annexed to a
motlon to quash the indictment on the ground of such
discrimination stating that the facts set up in the motion
are true 'to their best knowledge and information and
"!belief! 1s not evidence of the facts stated," This
case followed the case of Smith vs. Mississippi, supra,
and 1s distinguishable from the case of Carter vs, Texas
in that in this case the defendant offered no evidence in
| suoport of his motion nor did he dttampt to offer any such
evidence while in the Carter case it appeared that the
Fhﬁal court refused to allow the defendant to substantuate

his claim by proof,

In Brownfield vs. South Carolina, supra, the
Stme situation existed as in the case of Tarrance vs,
Florida, supra.
In Rogers vs. Alabama, supra, it appears that the
‘efondant was indicted for murder and in due time filed

}_ R
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a motion to quash the indictment because the jury commis-

loners appointed to select the grand juries excluded
from the 1list of persons to serve as grand jurors all
colored persons although largely in majority of the
population of the county and although otherwise qualified
to serve as grand jurors, and on the further ground that
they were disfranchised and divested of all rights as
clectors in the State of Alabama by the provisions of the
constitution of Alabama, 1901, - On motion of the state,
t/ie motion to quash was stricken from the files. Defendant
excepted but his exceptions were overruled by the Supremse
Court of Alabama dn the ground that prolixity was suf ficient
to justify the action of the court below, The court held
that this action of the trial court in striking the motion
to"quash was error, However, the Supreme Court held that
‘here was no merit in that part of the motion to quash
tich referred to the Constitution of 1901, Evidently, the
Inited States Supreme Court decided that the Pleading was
ot prolix and therefore the state, not having denied the
illegations of the motion, the defendant was entitled to
lave his motion to quash sustained,

We especlally refer the court to the case of

dartin vs, Texas, 200 U,s, 516, wherein the court held as

fMJowa' "While an accused person of African descent on

brin] in a state court is entitled ‘under the Conatitution

the unitadJMuuuuhta41ulsnd—the#—&n—organ&atng—a—;rtn!-—;—*'
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jury and empaneling a ps tit jury there shail be no exclusion
of his race on account of race and color, such discrimina-
ion cannot baastablished that no one of his race was on
elther of the juries and motions to quash based on alleged
discriminations of that nsure must be supported by evidence

b

introduced or by an actual offer of proof in regard thereto.

The court further held that an accused person cannot of

right demand a mixed jury some of which shall be of his
race, nor 1s a jury of that kind guaranteed to any race.

We have to the best of our abllity exhausted the
renorts in the Supreme Court of the United States in an
effort to find a case wherein a question somewhat similar
to the one &t hand has been decided. Ve are frank to state
that in our opinion none of the above. cited cases have

any definlte bearing on the final determination by this

court of the one prevailing question in this case. Defendant

nnthq case at bar filed his motion to quesh the Indictment
raturned by the grand jury of Jackson County in 1931 on the
ground that he had been deprived of certain constitutional
guarantees 1n that certain members of his race who possessed
ill the requirements prescribed by statute for Jurors had
beon execluded from the Juries of Jackson County because or
their race or color. He asked leave’ of the court to
introduce evidence in support of sdid motion. This request

"as granted him. The State of Alabama did not demur or

v

.

r“,..'

-23=~

o T




file any motion as to the form of or correctness of the
-plaa&ing but on the other hand filed in writing a denial

of the allegations contained in the defendant's motion to
quash. Under the authoritiess above cited we respectfully
insist that tﬁe burden of proof was then upon the movant
(appellant) to prove that members of the African race had
vzen excluded from the jury rolls and jury boxes because

of their race, color or previous condition of servitude,
This they have not dore. In the first place, there appeared
upon sald jury rolls of Jackson County the names of several
h@;roes. The trial court who had before him the witnesaea
ﬁna saw their conduct and demeandr came to the conclusion
that these names had been on the said jury roll prior to

the time that the indictment against the defendant at bar

ves returned. The defendant'a own witness, Kelley Morgan,
|te-fifled that in his opinion the names of the colored
(ersons appearing on the Jury roll were in his handwriting
jand that he had not written in that book since he went -out
of office as clerk of the Jackson County Jury Board in 1931,
Bt even 1if it could be assumed that the names of the

tolored persons were fraudulently placed upon the jury rolls

f Jackson County, we respectfully submit that the defendant

f2s not met his burden of proof. The jury rolls were brought

ito the courtroom, They were examined and the defendant

%uld not prove that there were no Negroes on that jury liit.

-
"
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[he memberg of the jury rolls testified that they had not
excluded any person because of his race or color, that they
fad tried to comply with the law to the ﬁary best of their
20111ty, that from the 1list submitted to them by the clerk
they had selected thosemen who, in their opinion, possessed
tha queiifications prescribed by statute.

The defendant relies largely on the case of Euel

Les vs, Maryland, 161 At1, 284, but we respectfully insist

trat this case does not decide the question here involved.,

In that case 1t was practically proven that the persons

charged with the duty of filling the jury boxes had never
considered & colored man., In the case at bar, the case
dircloses that any number of colored men were considered and
for aught that appears -from the testimony, there were any
mmber of them on the jury roll.

Appellants, by various means and traps, tried with
all their power to bring this case within the rule laid

town in Carter vs, Texas, supra. They attempted in every

ey possible to force the trial court to err by cutting

of

-

I thelr proof. However this is so obvious as not to
fequire argument, The trial court offered to give them
tttachments for their witnesses, this they declined. Then,
t the last mimute they asked for a econtinuance, after the
urt had already informed them to have all of their proof.
%ady as he was anxious to expedite the trial as much as
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possible. These same tactics were employed in both cases.
The trial judge certainly has the power to protect the
iignity of his court and to prevent counsel from employing
such 1llegal met hods as they attempted to use in this
connection, A continuance or ad journment pending trial,
ls a matter of discretion with the trial court and in this
c256 we respectfully submit that this discretion was not
abused but that on the contrary he displayed the greatest
of patience in view of the obvious effort on the part of
icfense counsel, who were grasping at straws while'aeeking
to force the court into error.

"Motion for postponement to allow defendant

time to get witnesses is so0 largely in

-, sound discretion of court that in the ab-
sence of abuse appellate court will not

interfere," .

Brown vs., State, 75 So. 174, 16 Al%,
App. 24, €fert., den. Ex parte Brown,
76 So. 995, 200 Ala. 697,

"Refusal to hold case open until defendant

could procure witness from 8 nother city

for corroboration or rebuttal held not

error in absence of timely service of or
" request for compulsory process."

' Bill vs. State, 149 So. 687,

These cases had been tried Previously, the same
tounsel conducting the former trial, they well knew the
leture of the case and every step thereof."'They knew that
i@ state denled the allegations of their motions. They

6w that the burden was on them and that this burden could

4 TPAT uly be met by witnesses. They knew several weeks ahead of
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time when the cases would be tried and the order in which
‘he various motions would be dealt witﬁ. However, in the
sinion of the writer of this brief, they did not wish the
sttendance of the additional withesses. They wanted to
cve their motion for ad journment overruled. The court

‘i1 not err in this respect.

Point 2

Alleged exclusion of negroes from
trial venire.

The authorities and argument assigned to Point 1
re llkewise assigned in support of the court's action in

v'erruling appellants' motion to quash the trial venire.

O

Point 3
Application forda change of venue,

Appellants next contend that the trial court erred
in overruling their motions for a change of venue. 1In sup=-
vort of said motion, appellants offered no parole testimony
it did introduce into evidence as exhibits to sald motions
Soveral affidavits, all of which were made by non-residents
ioi‘i.-'.organ County. It appears that the affiants were
euployees of the defense counsel and were sent into Morgan
Imulty for the purpose of securing the feeling of the people
. M liorgan County towards the so-called "Scottsboro Defandants

| i¢ affidavits contained statements alleged to have been.

ad e by numerous residents _of Horgan_Qgnn;x_:n_zhg_.ngag;_____
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that the defendants could not get a fair and impartial
trial within said county,

The state introduced a number of affidavits to the
effect that in the.opinion of the affiants the defendants
'onld get a fair and impartial trial in their county., 1In
aliition to the affidavits introduced, the state, in the
short time in which it had to answer sald affidavits, put

on the stand a number of men whose names were contained in

1

@

affidavits introduced by the appellants wherein it

w

alleged that these persons had made statements to the
effect that the defendants could not get a fair and im-
partial trial. Every single person whom we could find

denied that he had made any such statement or that he had
ti

@

en interviewed by any of the persons who made the
affidavits introduced by the appellants. In addition to
this, the state introduced testimony to the effect that at
least five of the persons who were alleged to have made
statements to the appellants!’ investigators had been dead
for a number of years prior to the time the statement$s were
elleged to have beén mgde. In other words, the state pre=
%nted evidence to the trial court which proved beyond any
fuestion of a doubt that the affidavits were false and
fontained nothing but per jured testimony. The mere fact

hat they had 1isted dead men as having come from their

iraves and made statements to them destroyed theirtestimony

-28~
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of any probative force whatsoever.

We respectfully submit that under the authorities
of this court, the trial court correctly overruled appel-
lints' motions for a change of venue.

McClein vs, State, 182 Ala, 67, 62 So. 241;

Maloy vs. State, 209 Ala, 219, 96 So., 57;

Owens vs. State, 215 Ala, 42, 109 So. 109;

Hendry vs. State, 215 Ala. 635, 112 So., 212;

Terry vs. State, 120 Ala, 286, 25 So., 176;

Rains vs. State, 88 Ala, 91, 7 So. 315;

Godau vs., State, 179 Ala. 27, 60 So, 908;

Rlley vs. State, 209 Ala, 505, 96 So. 599.

Point 4
The court did not err in refusing
to exclude for cause certain
Jurors chalenged by the
defendants,

Appellants contend that the trial court erred in
refusing to sustain appellants’ challenge for cause of the
following prospective jurors, viz: Phil Humphrey (Fatterson
transeript, p. 503), A, T, Shropshire (Patterson transeript,
P. 506), Phil Humphrey (Norris transeript, p. 509), Mr,
fatson (Norris transeript, p. 506), Mr, 8ivley (Norris
franseript, p. 510).

On page 503 of the Patterson transcript the fol-
loving question was asked Mr. Humphrey: -

"Mr. Humphrey, you stated that you had an

opinion without stating that opinion,

whether 1t was concerning the guilt or

innocence of the defendant, since you have
that opinion, is it your opinion, Mr,
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"Humphrey, that more evidence would be re-
quired on the part of the defense than
would be reguired, than if you had not

had such an opinion?"

BT Humphrey answered ss follows:

"I suppose it would take more evidence, It
is hard to form an opinion until you hear
the evidence."

"he appellants challenged for cause. The court overruled

the challenge and appellants excepted. The counsel for
anpellants then asked the witness the following question:

"Mr, Humphrey, you know the defendant as
he sits there now, would it take some
evidence on the part of the defendant to
remove the opinion you now have?"

m

'he answer was:
"Yes, sir,"
ippellants renewed their challenge for ccuse, the court over-
ruled the challenge but no exception was taken to the
court's ruling., The court then -asked the witness the fol- -

lowing question:’

"Let me ask the juror another question,
Mr. Humphrey, in your Judgment, whatever
Jou may have heard or any opinion that
you may have had, would that prevent you
from fairly and honestly receiving and
welghing and considering the evidence
that is offered in this case, and giving
the defendant a fair and impartial trialﬁ
and the benefit of all reasonable doubt?

The witness answered:
HNO, air."

later the court recalled Mr, Humphrey and asked him the
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following question:

"Have you such an opinion, either fixed

or otherwise, that would prevent you from
finding a verdict in favor of this de-
fendant when the state closes its evidence,
and the defendant had not put on any, if
from that evidence you did not believe
beyond a reasonable doubt in his guilt --
would you follow that provision of law?"

The wltness answered:
"Yes, sip.,"
‘ie answer was, of course, to that part of the court's

qestion: "Would you follow that provision of law,"

On m ge 506 of the Patterson transcript, during the

examination of Mr. Shropshire, he testified that he had
éxpressed an opinion on the subject but that he would not
hold to that opinion and that his opinion could be changed
by the evidence. Upon bel ng asked by the court whether or
not he had a fixed opinion, he answered in the negative.

On page 499 of the Norris transeript, appellant
thallenged for cause Phil Humphrey, On what ground, we
do not know as he testified that he did not have a fixed
tpinion and that he could givo.the defendant a fair and
Impartial trial based on the evidance.

On pages 504, 505 and 506 of the Norris transeript,
‘pears the testimony of Mr. Watson. Appellant challenged
118 juror for cause although he testified that he had no
fixed opinion and that if the state's evidence did not -

fove to him beyond all reasonable doubt that defendant was
_ B




| guilty that he would acquit him and thathe had no opinion

as to the guilt or innocence of the defendant.

On page 511 of the Norris transcript it appears
that counsel for appellant challenged for cause Mr. Sivley,
a prospective juror, although said Jjuror had stated that if
the state's evidence did not satisfy him beyond all reasonab
doubt of the defendant's guilt, or if defendant did not
offer any evidence at all, he would fing him not guilty,

Section 8610, Code of Alabama, 1923, among other
grounds for challenge for cause, contains thé following:

"If the juror has a fixed opinion as to the

guilt or innocence of the defendant which

would bias his verdict.,"

In dealing with this question the courts have
wnanimously held that an opinion which would disqualify
¢ juror must be such an opinion that would influence his
verdict or such a fixed opinion that would cause him to
lgnore the evidence in the case,

"To disqualify a petit' juror from service

in a eriminal trial he must, under this

clause, have more than a biased or fixed

opinion as to the guilt or innocence of

the accused, That opinion must be so

fixed as that it would bias the verdict

he would be required to render,"

Hammil vs. State, 90 Ala, 577, 8 So., 380,

"If the juror states that despite his fixed

opinion he will be controlled by the

evidence, the cases are uniform in holding

that he may qualify," ¥
Thomas vs. State, 150 Ala. 31, 43 So. 3713

¥
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Ragsdale vs. State, 134 Ala. 24, 32 So. 674;
Jackson vs, State, 77 Ala. 18;

Godau vs. State, 179 Ala. 27, 60 So, 908;

Pope vs, State, 174 Ala, 63, 57 So. 245;

Jarvis vs, State, 138 Ala, 17, 34 So, 125;
Punderburk vs, State, 145 Ala, 661, 39 So., 672;
Walker vs., State, 146 Ala. 45, 41 So, 878;
Peterson vs, State, 150 So., 156,

Point 5
Conduct of trial court,

We do not think it necessary to deal at length

vith the question of the trial court's conduct in these
|

cases, This court, after examining the records and reading
the testimony as it is required by law to do, will im-
mediately come to the conclusion that the judge who pre-
sided at these trials showed patience beyond that of the
@verage person. On every hand he was harassed by certain
persons during the trial of the cases. He endeavored in
fvery way possible to conduct the trial in an orderly manner,
fo attempted to protect the witnesses for both the state and
the defense from unfair and misleading cross-examination,

Watson vs. State, 155 Ala. 9, 46 So, 232;

Myers vs. Town of Guntersville, 21 Ala, App. -

559, 110 So. 52;

Odom vs. State, 172 Ala. 383, 55 So. 820;

Carmichael vs, State, 197 Ala. 185, 72 So, 405;

Gurley vs. State, 216 Ala. 342, 118 So, 391;

Davis vs, State, 216 Ala, 475, 113 So. 393;

Key vs, State, 8 Ala. App. 2, 62 So, 335;

Bandes vs, State, 17 Ala, App. 39Q, 85 So., 824;
Snoddy vs., State, 20 Ala, App. 168, 101 So, 303.




Point 6

The appellant next contends that the trial court

'red in sustaining the state's objections to certain

cuestions propounded by counsel for appellant during cross-
examination of the prosecutrix Victoria Price. All of

the questions had for their purpose the discrediting of

the witness by showing that she had previously been

charged with or convicted of the crime of adultery.

fectlon 7722, Code of Alabama, 1923 is as follows:

"7722, No objection must be allowed to

the competency of a witness because of

his conviction for any crime, except

per jury or subornation of per jury; but

if he has been convicted of a crime in-

volving moral turpitude, the objection

goes to his credibility,"

Question No. 1 was as follows: "Were you éver con=-

LY
victed of any crime, Mrs, Price?" This question was
palpably i1llegal in that it did not designate the crime
involving moral turpitude nor did it ask vhether or not the
tonviction was in a court of competent jurisdiction. -
arwell vs, State, 11 Ala. App. 188, 65 So. 702,

The next question: "Have you ever been convicted
0f any trime and served a term in the penitentiary for "
"es plainly 1llegal in that it included all crimes and the
itness! credibility can only be affected by a conviction

fvolving moral turpitude. If the question had been
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 vorded: "Have you ever been convicted of any crime and
sentenced to the penltentiary therefor," it is possible
| that the sustaining of the state's obéaction might consti-
!tute error, but there are all kinds of erimes and all
‘dinds of prisons and there is nothing in this question to
indicate whether or not the crime involved moral turpitude.
!'e are familiar with the case of Moore vs, State, 67 So.
789 but insist that the question there propounded was
ientirely different from the one here under discussion,

The question in the Moore case was as follows: " State
iwhether or not you have been convicted in this court ang
;entenced to the penitentiary for a term." The Qestion,
liself, deals with a conviction in a court of competent
|jurisdiction and also deals with the penitentiary as
%istinguished from a prison. However, under the recent
rulings o{ this court to the effect that a conviction of
istilling, even though requiring a penitentiary sentence,
lo¢s not involve moral turpitude, we seriously doubt

other the question discussed in the Moore case, supra,
ould now be held to be correctly framed or worded., We
fespectfully submit that the court d4ig not err in sustaining
fhe objection of the state 1ﬁ this instance.

The third question: "Have you ever been convicted

of any crime involving moral turpitude.”" It is plainly
“own that the witness did not comprehend the meaning of
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' these highly technical words, the meaning of which has

| long been a question of discussion by many members of the

legal profession,

The next guestion was: "Have you ever been con-
victed of the crime of adultery?" We réspectfully insist
that the sustaining of the state's objection in this
particular was not erroneous. Even if we assume that the
crime of adultery is an of fense involving moral turpitude,
which we do not concede, Qtill the question was not
properly fram;d in that it should have included the words:
'In a court of competent jurisdiction." Tn fact, from -

8 careful reading of the record, it will appear that it

vas the purpose of defendant's counsel to inject into the
record evidence of a conviction of adultery or fornication
In a police court in Huntsville. This court has many times
held that a conviction in a municipal court cannot be

shown as affecting the credibility of a witness., I refer
jou to the case of Swope vs. State, 58 So. 809, from which

e quote: "On the cross-examination of the witness Sherman
7 the defendant, he was asked if he had not been charged
0 the 'courts of Huntsville' for selling liquor and if he
f2d not been fined in such courts for that offense.” The
fourt properly sustained the objJection made by the atate_

¢ defendant was seeking to show a tonviction for the

fo these questions. For aught that appeared from the quastioT,
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viclation of the municipal ordinance in the mayor's court
at Huntsville; and the competency of the evidence showing
¢ conviction of the crime going to the credibility of the
itness contemplates only convictions for violation of

of state laws, - Cheatham vs. State, 59 Ala. 40,

The above citation also disposes of the next
question: "Have you ever served time in prison in Hunts-
ville for a crime involving moral turpitude?"

The other 4hree questions which are as follows:
(1) "Have you ever been convicted of lewdness," (2) "Have
jou ever been convicted of being drunk," (3) "Have you
cver been convicted of vagrancy or fornieation," are all.
covered by the authorities heretofore clted.

Bryan vs, State, 89 So. 894;

Smith vs, State, 49 So, 1029-
Sweatt vs. State, 47 So. 194,

C
Point 7

Evidence of prior acts
of intercourse.

Appellant next contends that the trial court
¢rred in sustaining state's objections ﬁo certain ques-
tions propounded by counsel for defense which quesfions
called for evidence of prior acts of 1ntercourae~ﬁetweon
the prosecutinsfiitneaa and other men,

‘We respectfully submit that the court did not j
orr in this respect. .The rule in this state has long been

- .
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' admissible;

settled that in rape prosecutions the general character

of a prosecutrix for chastity may be impeached; but

this must be by general evidence, and not by particular
instances, nor as to criminal intimacy with any other person,

Green vs, State, 19 Ala.

App. 239, 96 So, 651;
Story vs. State, 178 Ala.

98, 59 So. 480,

| It 18 true that specific acts with the defendant are

but not specific acts with thirgd persons,

Herring vs. State, 20 Ala,
Ex parte Herring, 212 Ala,
McQuirk vs, State, 84 Ala,

App. 304, 101 So. 634;
1, 101 So, 636;

435, 4 So, 775,

The appellants contend, however, that inasmuch as thQ;e
was evidence of semen having been found on the clothing

of the prosecutrix and in her private parts that the
defendant should have been allowed to show that she had
intercourse with persons other than the defendant a short
time prior to the date of the alleged attack,

The State of Alabama, in making out its case, did
ot introduce any testimony whatsoever tending to show the
frosence of semen in the vagina of the Prosecutrix or on
her clothes. The defendant on Eross-oxaminstion of the
frosecutrix, however, did elicit testimony to that effect,

oy also put on medical equrts who had examined the
frosecutrix a short time after the alleged rape was com-
tted and who testified as to the-preéenco of semen in

fhe vagina of the prosecutrix,

e —

We submit that they could not _put up a straw man
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. and then knock him down, Appellant relies on the case of

L;qgant vs, State, 18 Ala. App. 521, The Nugent case has

t no application here, In that case the defendant was

' charged with the abuse of a child under ten years of age,

in an attempt to carnally know her., It appeared from the

| ovidence offered on the part of the state that the child's

private parts were inflamed,'which condition one physician

 testified was caused (rom pressure and bleeding, but

another physician t?ftified the cause to be venereal

disease,

Defense counsel offered to prove particular acts

J
|of intercourse between the child and other persons before

and near the time of the alleged commission of tqe offense,

vhich evidence was not allowed.. 'There was evidence that

the defendant was not diseased. The court held:

"We think the court clearly mistook the
law in refusing to permit the agcused to

Erove that before and hear the time of

comunitting the alleged offense, other

persons had carnal knowledge of the
girl, upon whom the offense is charged
to have been commnitted, inasmuch as the
State had previously proved that she
was infected with venereal disease,"

In other words, the court held that the testimony offered

0y the state in rogard to the venereal disease created a

fresumption of guilt against the defendant and he should

fave been allowed to rebut such presumption. We have no

frgument with this prineiple of law, But we do insist
fat sald principle has no application in this case. To
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" allow the appellants in this case to show specific acts
of intercourse between the prosecutrix and third parties
on the theory of rebutting or explaining facts and
icircumatancea brought out by them would be to open the
flood gates and in practically every rape case, as in
thls one, this strategy would be resorted to for the
purpose of discregiting the prosecutrix, not by proving
| her general reputation but by specific acts.

In owr opinion, the rule stated in the case of

ctate vs, Manard, 169 La, 1197, cited in appellants!

brief 1s decisive of the question here raised. We quote
from that case.

"Counsel, however, say that the evidence I
was admissible in view of the fact that

the prosecuting witness was in a state of
pregnancy at least eight months; that her
condition was easily discernable by the

Jury. He cites the Gibbs and Willlams

cases, supra, and to which we may add

State vs. Holland, 169 La. 149, 124 So,

675, 676, decided November 4, 1929,

"The cases cited are readily distinguishable
from the present case. In the Gibbs case
the child imputed to the defendant was
offered in evidence by the state and was
exhibited in the arms of its mother to the
Jury, and the mother was called upon to
declare the child's g;ternity, and she

named the defendant Gibbs,

"As the state hal opened the door it was
he e defendant ha e right to
introduce evidence of the mother's acts
of intercourse with other men than the
defendant,

e T—————————
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"In the Williams case it appears that the
state again opened the door and caused the
prosecutrix on direct examination in chief
to testify that the defendant had sexual
intercourse with her and in support thereof
testified that as a re:=ult she became
pregnant or gave birth to a child, and it
was held that, in order to overcome the
effect of the corroborative circumstance

of pregnancy testified by the prosecutrix
in chief, the defendant had the right to
show that about the time the child was con-
celved the prosecutrix had 111icit inter-
course with a person other than the defendant,

"In the Holland case, noted supra, the
prosecutrix was asked on her direct e xam-
ination if she had given birth to a child,
and she answered in the affirmative. She
was then asked who was the father of the
child, and she replied that he was the
defendant,

"She was asked on cross-examination if she
had not had sexual intercourse with several
men whose names were mentioned,

"This testimony was excluded and the ruling
was held to be error, the court making use
of the following language:
'The statement of the prosecuting witness
that the defendant was the father of her
1llegitimate child was elicited for the
purpose, and it could have no bther -
purpose, of corroborating her testimony
that the defendant had sexual intercourse
with her,

'Defendant's object in seeking to
introduce the excluded testimony was to
rebut his paternity of the child as a
corroborating circumstance and to affect
the credibility of the witness,' °

"The case here presented is entirely dif-
ferent from the three cases referred to.

"The district attorney followed the rule as
laid down in these cases, and scrupulously
avoided going into the question of the

regnancy of the prosecuting witnes ]
ghg paternity of Eho unborgachild¢ :.???.to
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"It would be otherwise had the state offered
proof of conception of the birth of a child
as a result of the intercourse with defendant
and had claimed that defendant was the father
"of the child, for the purpose of corrob-
orating the prosecutrix witness! t estimony

as to the fact of intercourse with defendant.,

"The case obviously does not come under the
ruling in the three cases cited, supra.

"A defendant who opens up the question of
pPregnancy and the birth of a child and
himself puts at issue the paternity of

the child cannot attack the chastity of the
prosecuting witness, either as to her general
reputation in that respect or by showing
particular acts of 1llicit intercourse nor
can he introduce such svidence in order to
impeach the witness under such circumstances,"

Point 8
The court did not err in refusing to allow
the detailed account of the actions
of the prosecuting witness
while in Chattanooga

Appellants next contend that the trial court erred

to a reversal in not allowing them to prove a detaileqd

iccount of the actions and movements of the prosecuting

vitness while she was 4in Chattanooga on the day and night

prior to the day on which the rape was alleged to have
been committed. We respectfully submit that the court did

0t err in this regard,

The court refused to allow the witness to answer

fuch questions as:

(1) "ihen you got off the train where did you
go?" (Patterson Transeript, p. 518)
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| (2) "Did you stay at a rooming house in
Chattanooga kept by a woman called Callie
Brochie that night?" (Patterson Transcript
p. 518)

(3) "Did you look for work in Chattanooga?"
(Patterson Transeript, p. 521)

(4) "Mrs, Price did you speak to any person
in Chattanooga, just yes or no please."
(Norris Transcript, p. 521)

(56) "Did Gilley bring you some food in
Chattanooga?”" (Norris Transcript, p. 521)

he scope and extent of a cross-examina tion rests largely
in the trial cowrt.
Treadwill vs. State, 168 Ala, 96, 53 So. 290,
| The testimony or answers which appellants attempted to elicit
;?rom the witness in this connection, of course, had no
i;earing on the question of guilt or innocence of the

appellants. The only purpose which they could have had was

to test the blas or credibility or accuracy of the witness.

"The extent of cross-examination on

irrelevant facts for the purpose of testing

bias or credibllity or accuracy of a

witness' statements rests langely in the

discretion of the trial court,"

Birmingham Ry. Light & Power €o. vs.
Lipscomb, 198 Ala, 653, 73 So, 962,

on a trial for assault and battery to extend
the cross-examination of the prosecuting
witness to inquiries on immaterial matters,

; or to refuaa to allow questions fully

| answered,"
Wray vs, State, 2 Ala., App. 139, 57 So, 144,

! "It is not error to refuse to allow accused,

"The scope of the cross-examinatioh of
witnesses as to irrelevant matters to test

"'ﬂ'-;:-.. e g TS

the accuracy of their testimony 1s a matten
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largely within the enlightened discretion of
the trial court,"
Allsup vs. State, 15 Ala. App. 121, 72 So. 599,

"Where witness has been fully cross-examined,
court will not be put in error for sustaining
objection to irrelevant questions,"

Grayham vs, State, 22 Ala. App. 170, 113 So. 646,

"In a criminal case court did not err in
refusing to permit defendant's counsel to
inquire into the details of former trans-
actions and of former relations between the
witnesses for the state and witnesses for
defendant."

Vaugh vs., State, 17 Ala. App. 383, 84 So, 879,

"On a trial under an indictment for murder, a
questlion calling upon a witness to state a
conversation he testified that he had with the
deceased the morningbefore the killing, without
1ts being shown that the conversation called
for had any relevancy with any of the issues
envolved, 1s properly disallowed upon objection
on the part of the state,"

Wilson vs, State, 128 Ala. 17, 29 So. 569.

"Evidence is not relevant, when it has no
tendency to prove or disprove any 1issue
involved in the trial,"

Powell vs. State, 5 Ala. App. 75, 59 So. 530,

The evidence attempted to be. introduced by de-

fendant €alled for matters entirely foreign to the one

issue in this case - "Did the appellants foreibly ravish

|Victoria Price?" It dealt with issues wholly collateral

to the main inquiry and had no bearing on the question of

gullt or innocence. We raapaqtfully insist that the court

did not err in this regard.
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_Point 9

Argument of Attorney General in the
Patterson Case was not an ap-
peal to passion or

| pre judice.

found on
ful readi

does not

!his conte

[vas an ap

have been

The proceedings on which this point 1s based are
page 730 of the Patterson transcript. Upon care-
ng, 1t will be discovered that appellants' brief
truly and fairly show the exact circumstances.

Mr. Leibowitz: "We object to the statement
by the solicitor that if you cannot avenge
the assault on Victoria Price, you cannot
stop the attacks on our womanhood. We
object to it because it is an appeal to

the passion and prejudice of the jury. And
I therefore now move for a mistrial. It
was not shown what state's counsel said.

Court: "I overrule the motion."

Mr. Leibowitz: "Exception."

Mr, Knight then stated: "We have a passion
for protecting our womanhood of the State of
Alabam . »

Mr. Leibowitz: "He has repeated the state-
ment, and we objectto it,"

Mr, Knight: "I did not repeat all of it, I
sald 'We do have a passion for protecting

the womanhood of the State of Alabama,'"
Appellant cites a nmumber of cases in support of
ntion that the argument of the Attorney General
peal to passion and prejudice and thus should

excluded and the jury 1natruotgd not to consider

it., We have examined the cited authorities and we submit

that 4in p

ractically every instance where this court re-

-45-
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versed the trial court on the argument of the aolicitor,'

it was a case where the solicitor injected racial issues.
This question does not appear in the instant case.

"In prosecution for murder, statement by

» solicitor in argument that if jury let
accused go, there would be more still,
cold forms in cemeteries, held not so
objectionable as to constitute reversible
error,"

Davidson vs. State, 211 Ala., 471, 100 So. 641.
"The prosecuting attorney may properly
argue that if accused was guilty he ought
to be convicted and that it is dangerous
to soclety to turn a guilty man loose.,"

James vs. State, 72 So. 294, 14 Ala, App. 652.
"In a prosecution for murder, refusal to
exclude a statement of solicitor that, if
the jury would convict accused, it would
be a long time before another similar crime
would be committed, was not error, it being
merely statement of opinion," '

Snoddy vs. State, 20 Ala. App. 168, 101 So. 303.
| T

| The statement of the Attorney General contains no

reference to race. It is merely an appeal to the jury that
‘Ml the State of Alabama does not sanction the crime of raﬁe
but on the contrary does all in its power to protedt the
womanhood of the state from suffering insult and humiliation
&t the hands of a lustful male regardless of his race or
color. It was nothing more than an appeal to the jury to
conviet the defendant and put upon him the severest penalty
of the law if they should believe him guilty of the offense,
Olden vs, State, 176 Ala, 6, 58 So. 307.

It 1s also to be noted that counsel for appellant
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114 not move to exclude the remarks of the Attorney Ceneral,
"Objections to remarks of the prosecuting
attorney in his argument to the Jury may
be first raised by a request for a charge
to disregard such remarks,"
Ethridge vs. State, 124 Ala, 106, 27 So. 320,
"Objection to improper argument of counsel
must be proper and timely."
Anderson vs. State, 209 Ala, 36, 95 So. 171;
Elllott vs. State, 19 Ala. App. 263, 97 So. 115,
It is true that appellants moved for a‘nustrial but
we submit that if the argument can be said to have been
vre judicial it was not of such degree that the trial court
could not have eradicated any injury and the court should
have been requested to instruct the jury not to consider
the remarks of the Attorney General before he can be put
'in error for not doing so.

-

Point 10
The court di1d not err in the Patterson
case in denying the defendant
an overnight ad journment

Appellant devotes several pages of his brief to
this proposition (pages 122-125)., 1In presenting the
question, he cites a number of pages in the Patterson
case, In practically every single instance the citation
refers to the allegations contained in his motion for a
new triai. He does not cite the actual record.

Appellant contends that the court erred in not

granting an overnight adjournment to await the arrival
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of a witness from Chattanocoga and the arrival of the
deposition of Ruby Bates from New York,

The following statements by appellant's counsel
in thelr brief are not supported by the record. "About
ten minutes after the beginning of the summations Dr,
Reilsman arrived in court, A request that the case be
re-opened so that his testimony might now be taken was
refused; and the court even refused to permit counsel
to make a record of the Doctor's arrival and of his
request, thus preventing the noting of an exception to
the court's refusal (Page 123 of brief).

"As a matter of fact the deposition was

returned by nine o'clock on the following

morning, Thursday, November 30th, Its

arrival was called to the court's attention

but it refused to permit the summations to

be suspended so that the document might be

read to the jury." (Brief; p. 123)

The actual proceédinga as they occurred in this
connection are set out on pages 722-729 of the Patterson
transeript. The court had accededlto the defendant's

demand and took quite a lengthy ad jourmment to await

'the arrival of the Doctor from Chattanooga. The court

had agreed to permit the Déctor to testify out of

order. In regard to the ddpoaition of Ruby Bates this
witness was absolutely under the control and dominance

of the defense counsel, They knew what she would testify
to. On page 498 of the transcript is recorded the

3 _“__':
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court's suggestion to defense counsel that the testimony
offered on the former trial could be used. Both of the
witnesses, Bates and the Doctor, were outside the juris-
diction of the court,

We insist most respectfully that the trial court

d1d not abuse its discretion in refusing the adjournment

. requested by appellant Patterson. iWe refer the court

to the following case.

"It was not error to refuse to delay the
trial of a eriminal case and issue an
attachment for a witness who was not shown
at the time to be within the jurisdiction
of the court."

Gaines vs. State, 146 Alao 16’ 41 SO. 8650

"Accused is entitled to a continuance on
the ground of absence of witnesses only
when the witnesses are within the court's
jurisdiction,”
Curtis vs. State, 9 Ala. App. 36, 63 So. 743;
Jarvis vs, State, 220 Ala, 501, 126 So, 127;
Galnes vs., State, 23 Ala, ApPpe. 166, 122 So., 699;
cert, den. 219 Ala. 422, 122 So, 7003 °
Willlams vs, State, 23 Ala. App. 297, 124 So., 402.
Point 11

Trial court did not. err in its
oral Chﬂrs’ ™

In the Patterson case at the conclusion of the
court's oral charge, counsel for appellant, reserved
4 general exceptlon to the court's charge (Transcript,
page 747). )

It has been the uniform rule of this court that a

general exception to the oral charge of the court is

g TS——
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not sufficient. That one not satisfied with the charge
of the court must except to that part of the charge which
in his opinion is erroneous, thus enabling the cqurt to
correctly state the law on that phase of the case if

he should determine that he had erred in his charge.

"Where the charge glven in a crim nal case,

involves several distinct instructions or

propositions, a general exception to the

entire charge is unavailable, if any one of

such ilnstructions or propositions is correct,"”
Dick vs. State, 87 Ala, 61, 6 So. 395,

Bonner vs. State, 107 Ala, 97, 18 So., 226;
Ragsdale vs. State, 134 Ala. 24, 32 So, 674;
Sims vs, State, 146 Ala. 104, 41 So, 413;
Untreinor vs. State, 146 Alg. 26, 41 So, 2853
Spencer vs., State, 154 So. 529 (Ala.).

- B = «
NORRIS CASE
On page 639 of the Norris transeript it appears
that part of the court's charge is as follows:

"That the mere presence renders one guilty
as well as he who committed the crime,"

The court said:
"I said that if his presence was known to
the party committing the act, and his presemce

encouraged the commission of the act, he would
be guilty,"

The defendant excepted.,

Counsel for appellant did not correctly quote the

court. We refer this court to page 629 of the Norris

~ flltranscript where the court charged &s follows:

[ B 1S
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"Now, gentlemen, there are some other principles
of law on which it is necessary for me to in-
struct you in order for you to apply it in the
consideration of the contentions of the parties,
One is what is called the law of alding and
abetting. It 1s not necessary for me to under-
take to give you the legal, technical definition
of these words, but I can tell you in general
terms what 1t means. It means this: that all
parties who intentionally assist, encourage, or
participate in the commission of a crime are
Just as guilty as if they had committed the
crime themselves. To illustrate: If some party
comes to you and tells you that he wants to
break into a store in this town and wants to
borrow your tools with which to break in, and
you lend them to him for that purpose, and he
breaks into that store with the tools, you

are a burglar and you are just as guilty of
breaking into that store as if you had been
there by yourself and had done it by yourself.
That 1s true of any other crime. And further,
and more on that subject. If you stand by while
& crime is being committed by another or others
and you stand by for the purpose of glving aid
or encouragement by your presence, and that
purpose 1s known to the party or parties com-
mitting the offense, and your mere presence does
encourage him, and the act is done, then,
gentlemen, you are an aider and abettor, and

you are Just as gullty as the party who committed
the act.

We submit that the above i1s a correct stétament of
the law on the subject, ?

"Exceptions to parts of the oral charge, which
are deacriptivg merely, are not sufficient to

meet the rule,
Buckley vs. State, 19 Ala., App. 308, 98 So. 362.

"Where by agreement or arrangement, two
or more persons enter upon the commission
of a criminal offense, and their purpose
is carried out, each is guilty of the of-
fense committed, though he may have done
no overt act in its commission."

Sankey vs. State, 128 Ala., 51, 29 So, 578,
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"If the defendant encouraged or procured,
or was instrumental in causing a robbery
to be committed, he would be guilty though
he did not actually participate in the
" erime,"
Montgomery vs, State, 169 Ala., 12, 53 So. 991.

"The words 'aid and abet' comprehend all
assistance rendered by acts, or words of
encou agement, or support, or presence,
actual or constructive, to render assistance
should it become necessary. No particular
acts are essential, If encouragement be
given to commit the felony, then the fact
that accused is an aider or abettor is
made out," N\
Jones vs. State, 174 Ala. 53, 57 So. 31.)

Johnson vs, State, 21 Ala. App. 565, 110 So, 55;

‘McMahon vs. State, 168 Ala. 70, 53 So., 893

Furguson vs, State, 134 Ala. 13, 32 So. 760;

Raiford vs, State, 59 Ala. 106;

Section 3196, Code of Alabama, 1923,

The other exception to the court's charge digscussed
'in appellant's brief deals with a part of the court's
charge that dealt with the proof of reputation for truth-
|
fulness and veracity. The court did not charge that a
witness could not be impeached in any way- other than by
proof of reputation of lack of truthfulness but did _
state that the side remarks of counsel which had no
connection with the evidence were not to be considered,

(See bottom of page 635 - middle of page 636)

mast be in writing ﬁhdlﬁhat the court does not err in
refusing to charge upon oral request, :
"Requested charges must be in writing and glven

or refused in the terms in whicéh written but
mere repetition need not be glwen,"

This court has oftentimes held that requested chargoﬂ

:
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McKenzie vs. State, 97 So. 155;
J

Section 9509, Code of Alabama, 1923,
Point 12
Admitted Evidence

wlkw
Patterson Case

Appellant contends that the court erred in over-
ruling his objection to the question propounded state's
witness Hill (Transcript, page 56);

Q"Did you hear these women, either one or

both, make any complaint as to their
treatment on that train?"

Mr. Leibowitz: "I obpect to that." Overruled.

| Mr, Leibowitz: "Bxception,"

"Yes, sir."

"Which one was that?"
"Ruby Bates,"

"Did you hear Mr, Price say anything about 1t?"
"No, sir."

o 0 o »

"Were you up at the store and hear them do
any talking‘ did you go up to them at the
shade tree?

A "It was right when they got off the car."

%)

Q "Did you get to the shade tree where theyl
123
were seated?"
L A "No, sir, I didn't go there,"

We submit that the court did not err in this regard

for the followlng reasons:
1. The statement was a part of the res gestae and,

| therefore, was admissible, The witress testified that
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the statement was made as soon as the girls got off or
were taken off the train,

2. There was only a general objection and if the
statement had been made by Victoria Price it would have
been admissible regardless of whether it was a part of

the res gestae or not,.

3. Although the witness testified that a statement

was made, no details were given and consequently no injury
was done the appellant, Patterson,
We will deal only with the second grbund above

referred to; The question inquired of the witness

' whether he heard either of the girls make any complaint,
' It has long been settled by the rulings of this court

| that in a rape case the prosecution may show that

prosecutrix made a complaint,
Anderson vs, State, 22 Ala. App, 193, 114 So. 14;
Rountree vs, State, 20 Ala, App. 225, 101 So. 325;
Buckley vs. State, 19 Ala, App. 508, 98 So, 362;
Marshall vs. State, 18 Ala, App. 46, 88 So., 369.
Therefore, the question called for evidénce that was
competent and admissible and a general objection thereto
was not aufficient. Hence the court correctly overruled
the objection. It is true that a specific objection to
evidence illegal."irralevant on its face is not
necessary but in this instant the question called for

evidence which was admissible and, therefore, a specific

objection should havo_boon interposed.




"Accused cannot complain of the admission of
evidence which was partly admissible, where
his objections were to the whole."

Wilson vs. State, 12 Ala. App. 97, 68 So., 543;

Stokes vs., State, 13 Ala, App. 294, 61 So. 303;

English vs. State, 14 Als. App. 636, 72 So, 292;
Valentine vs, State, 19 Ala. App. 510, 98 So, 483,

It ;s to be noted that no objection was interposed
to the question: "Which one waé that 2"

We submit, however, that the statement was a part
of the res gestae.

Aplin vs. State, 19 Ala. App. 604, 99 So. 734;
Erskine vs. State, 21 Ala. App. 307, 107 So. 720,

The evidence is certainly corroborative of the

prosecutrix as she had testified that Ruby Bates was

' also attacked and consequently a complaint by Ruby Bates

at the time the offense was committed was admissible.
There is absolutely no merit in appellant's next

Fcontention.that the court erred in allowing the state
!to show in the Patterson case that the defendant had
[testiried in the trials at Scottsboro that he had seen
the girls raped. The theory of appellant's counsel
being that the Supreme Court of the United States had
held that there was in fact no trial in Scottsboro and
consequently statemehts there made were inadmissible.
This position is unavailing. The statemefits, contra-
dictory of his testimony in the instant case, would

have been admissible regardless of where made,

2l
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Paradise vs., State, 131 Ala. 26, 31 8o, 722; _
Hicks vs. State, 99 Ala. 169, 13 So, 375; i
Smith vs. State, 137 Ala. 22, 34 So, 396; !
Carpenter vs., State, 193 Ala. 51, 69 So. 531;
McQuire vs. State, 57 So. 57,

1

!
-B=
NOrris Case .

In the Norris case appellant contends that the #
trial court erred in permitting state witness, Simmons, i
to testify that the defendant while confined in the ;
Scottsboro jail made certain statements incricinatory

in ma ture.

"Testimony of the jailer as to what one of
the defendants told his attorney concerning
the case in witness! presence was properly
admitted. .

Cotton vs. State, 87 Ala. 75, 6 So. 396.
"Declarations by defendant, both before and
after the homicide with which he is charged,
tending to connect him with it, are admissible
as evidence against him."

Brindley vs, State, 193 Ala. 43, 69 So, 5363

Fincher vs, State, 211 Ala, 388, 100 So. 657.

Point 13

In regard to appellant's motion for a new trial
we think it unnecessary to do more than cite to the court the
case of Morris vs, Corona Coal and Iron Co., 109 So.
278, b

In the imstant case the judgment was rendered
prior to the 23d day of December, 1933, the date on
which that term of court expired by operation of law,

56~
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| We submit that the facts in the Morris case, supra,
;are practically identical with the facts of the instant

faction of the lower court,

Section 6667, Code of Alabama, 1923,

The motions for new trials were not filed until
after the expiration of said term of court on to-wit,
the 29th day of December 1934, No continuance was
entered prior to the expiration of the 1933 term and,
therefore, at the expiration of the term =t which the
Judgment was rendered the trial court lost all power

over sald judgment. The Stateof Alabama did not

enter any agreement to continue the hearing on the
motion for new trial nor did it in any way waive its

right to move to strike the motion for & new trial,

case and that said case is direct authority for the

"Under circuit court rule 22 (Code 1923,
Vol. 4, p. 901) motion for new trial

made and called to court's attention

after expiration of term at which Judg~
ment was rendered, held properly stricken,"

[y

7 Respectfully submitted,
" (SGD) THOMAS E, KNIGHT JR.
_ orney General,
(88D) THOS. SEAY LAWSON
8slsTan 01'11!7 [




Ihereby certify that I have this dgy mailed copy
of the foregoing brief and argument to Hon, Osmond K.
Fraenkel, Attorney for Appellants, whose proper postoffice
address 1s 76 Beaver Street, New Yopk City. This thé
12*h day of June, 1934, |

(SGD) THOS. SEAY LAWSON
Assi stant Attorney Ceneral,
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