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STATE OF ALABAMA
- against -
HAYWOOD PATTERSON, §
Appellant
-------------------- X

BRIEF FOR APPELLANT

This is the ﬁhird appeal in what are commonly lknown
18 the Scottsboro cases. On the first of these appeals the
fourt affirmed the conviction of seven of the defendants,
including this appellant, and reversed the conviction of one
pecause he was under age (see 224 Ala. 52#.531.540). These
juigments were réwersed by the Supreme Court of the United
States on the ground that defendants had not had adequate
representation by counsel (287 U.S. 45). Thereafter the
venue of the trials was changed to Morgan County. This ap-
pellant was tried separately before Judge Horton and a jury
in April 1933. In June 1933 Judge Horton set this verdict
iside on the ground that it was comtrary to the weight of
the evidence. Thereafter this appellant and another of the
tafendants were tried separately before Juige Callshan in
lovember 1933. The odn;dou_oal were again affirmed (229
Na, 226, 270) and again reversed by the Supreme Court of
the United States, this time because of the improper selec- |
Hon of the juries (204 U.S. 587, $00). In January 1936
fis appellant was brought to his fourth trial. The trial
of none of the other Scottsboro defendants was completed
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gt that time, nor indeed hae any sueh trial ‘bua held Mr ¢

At this fourth trial now under review appellant Patteroﬂ
yas found guilty and sentenced to imprisonment for seventy-

five (75) years,

Prior to the trial this sprellant, as well as the
other eight defendante, petitiocmed the Trial Court for a
resoval of the case to the United States District Court of
tre Northern District of Alabama, Each petition (pp. 13-15)
yag bagsed on the contention that it was impossible for the
jefendant to obtain a fair trial in Morgan County and that
jection 5581 of the Oode of Alabamd, as interpreted by this
fourt, permits but one change of venue in a criminal chse,
Jefendant contended, therefore, that he was deprived-of a
fair trial by the operation of this statute ::l violation
of has rights under the Fourteenth Amendment of the United
Btates Constitution, and that pursuant to Sectioen 3‘1 of the
Judicial Code of the United States he was entitled to a re-
wval of his prosecution to the Federal Cowrts. Thas An-
texed to the petition were affidavits setting forth facts
Indicating the hostility which prevailed in Morgan County
(p, 18-19), The Qourt, after hearing argument, overruled
the appliecation, to which action defendant reserved an ex-

wption (p. 30).

o 5581, emtertained & motion for a change of venue and
nied the same (p. 33).

‘The evidense

Thereupon the Oourt, despite the prohibition of Sec- M
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subni tted by the two doﬁndantn then appealing, There “are
{iree MBES important respects in whioh this trial differs
fron the preceding trial, In the first place, no testi;ony
sjes given on this trial by Gilley, the white boy who remained
on the train during the entire time of the alleged raping,
this Court will remember that one of the comsiderstione which
led Judge Horton to set aside the verdiot at Patterson's
sccond trial was the failure of Gilley to give any testimony
in corroboration of Vietoria Prige, IA{_ the third trial be-
fore Judge Callahan in 1833 Oilley __ﬁ';;pe:nred. At the trial
tow under review, although Gilley was under subpoena by the
jtate, he did not testify, probably becsuse he had been
wonvicted of robbery in Tennessee (see p, 52). No corrob-
wation was offered by the State but an attempt was made to
jrove a confession by Pattereon to a prison guard, The
lstter testified that while Patterson was awaiting word from
the Supreme Qourt of the United States after hie previous
wnviction he -called for the warden, and not being sble to

jet the warden, told the guard that he was guilty (see p.

9), Patterson denied that amy such occurremnce took place

(pp, 123, 134).

| This Oourt will also remember tha:}the original trials
'_1n Scottsbero the State had offered testimony by two dootors,
ﬂ;. Bu'dgn and Dr. lgnch, who had both testified for the
wogecution (see, for instance, Powell tramseript p. 34), At
-the trial before Judge Horton Dr, Bridges algo testified

or the gtate. At the trials last reviewed by this Court

Ir, Bridges was not called by the State but did testify for

seriously sick snd the Oourt did not'thimk en sttechment
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e defendants. At the sime of this last trial Dr. Bridges
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ghould isesue under such circumstances (see p, 101), Counsgel
for appellant then suggested that a showing be made for Dr,
gridges and the CQourt intimated that Lé would compel the
j.ate to admit the showing if it was correct (p, 103), TFi-
qally, the Court, over the protest of defendant's counsel,
compelled defendant to offer in evidende the testimony of
pr, Bridges in its entirety, although defendant desired to
off-r only certain parts of it (see pp, 103-105), Defend-
ant then read a portion of the testimony of Dr., Bridges,
viich was confined to a contradiction of Vietoria Prioce's
descrintion of the condition of her body at the time she
vag examined by the dootor (see pp, 107, 108), No part

of this testimony dealt with the finding of semen in her

vagina,

This Qourt will remember that at the original Cootte-
boro triale Dr, Bridges had testified to the finding of
this semen when called ae 2 witnese for the State and testi-
fied that the spermatésa did not move (p, 239), He gave sim-
ilar testimony before Judge Horton and, of course, also be-
fore Judge Oallahan at the previous trial, At the trial now
mder review the testimony with regard to the finding of the ;
temen was not read to the jury. Mr. Enight for the State, |
lovever, did read the following: d

"1 will ask you this Question' -— This was & Ques- ‘
lon asked by me of Dr. Bridges ——. ‘From your examinstion

! Victoria Price's vaginal canal, in your opinion was the A

itergourse recent?’ The answer was: 'I would say that L
t vag recent, but I wouldn't put the hour or minute on

t, I couldn't do that.' That is all the State ocares 10 |
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read" (p. 110). That this evidence was offered by the
state as corroborative of Victoria Price and for the purpose
o snowing that semen was foond in her vagina is clear from
the Judge's charge where he said:
"It is claimed here, and whether that
claim is true or not is left open for you to as-
certain from the evidence, snd before it is es-
tablighed you must believe it beyond all reason-
able doubt, that semen was found in the private
parts of Vioteria Price' (p, 151),
The defense, in order to counteract the inference
hat the finding of semen was corroboration of the prosecu-
ix, sought to prove that the prosecutrix had had sexual
felations with others than defendant and his aseociates
fithin two days prior to her arrest, All attempts on the
art of the defense to prove these fatcts were blocked by
te rulings of the Gourt, ss will be more fully disoussed
kreafter, Testimony to this effect hLad been oroduced at
the trial before Judge Forton and was in his opinion accepted

¥ a true explanation for the presence of the semen,

Ap-pcliant will not review in detail the evidence
fiven at this trial since he realigses that the Question of
fie weight of this evidence is not directly before this
imrt, Appellant believes, :hUIeVer, that a brief summary
f the testimony given 8% the various trials will be help-
hl in enablipg this Oourt to understand the case loi'e
“Uroushly-lml will ensble it to rule upon the legal Ques-

fime precented in their true setting.

" The Seotfstore Trials.

in April 1931
At the first trisls at Scottsbore/both girls,

Motoria Price and Ruby Bates, testified that they hLad |
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pe=n Taped by all nine of these negroes and 2lso by three
other nt-,;roon who had not been apprehended. This waes said

L0 ns% occurred on a moving freight train in broad dnyn@t
wile oue white boy Temained in the ofr in which the raping
.00k 2lace, and after other white boys were ihrown off by

yue negroes, All these white boys were in jail at Scottsbore

while the trials were going on; but the only one who testi-
fied was the boy who remained in the oar, Gilley, and, at

tre one trial at which he testified, he said nothing about
eny Taping, Ihysi-oiml who examined the girls immediately
»ftrT they arrived at Scottsboro testified that they found
2 small quantity of semen in the uginn- of etch and thLat the
snermatozo& in the semen were non-motile, and that the girls

vere then not mervous,

]

Ihe Horton Trial

In April 1933 appellant's second trial took place be-

fore Judge Hortou, Ruby Bates now testified for the defense

a0d asserted that no raping at all had taken place, &he
contradioted Viectoria Price's story in many vital partiocu-

lare, Vieotoria Price had claimed that she and Ruby Bates

had been travelling alone and had known none of the white

@boys on the traim, that they had left their home to go teo i
lhattancoga to look for work and that in Chattanooga they i
lad spent the night with an soquaiantange, Oallie Brochie, i

4

hoge plage of residence Mrs, Price particularly described;

\at they had looked for work and not finding it had returned

M the freight train alone (see Patterson transoript on last

poeal pp, 768-771). Ruby Bates testified that the two
irls had travelled in company with Lester Carter, with
hon, and with a man named Tiller, they had, at home, OR

ag b IT\’}RG
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she night before the ride on the freight train, had sexual
rslations; instead of epending the next night as Mrs, Price

jad stated, with Mrs, Brochie, the girls and Qarter, along

fith Orville Gilley whom they had picked up en route, had

slent in the open fields in what is known as the "hoboe

’rmglcg' and all four had returned together on the freight

wain (1d. 771, 778), Mise Bates' story was correberated

in all particulars by Lester Carter (id. 773-776), Neither

illey nor Tiller testified at this trial although Tiller was )

in court under subpoena from the State,

Testimony was given by a medical expert, Dr, Reisman,

o the effect that the finding of non-motile spermatoszoa in
lictoria Price's vagina indicated that the intercouree from
yhich the spermatorzoa came could not have been g0 recent as
to be accounted for by anything whiioh‘ might have h‘apnened on
tie freight train within the two hours before (14. 764),
Victoria Price described bruises ﬁ,nd injuries to her body

viich would have been the natural result of & raping sueh

B /a 8¢ she claimed had ococurred, The dootor who had examined '
. R her at Sobttsbore, Dr, Bridges, contradicted this at every ‘
\lc:ﬂ point, he having found only & few slight scratches on one : L
- wist and one small derk spot on her entire beody. There »
S : vag 21s0 undisputed testimony that no such person as Callie | '
- :u* Brochie had existed in Chattanooga, nor any audh house as ~
: s Tiotoria Price hed described (1d. 776, 777). The jury con-
y - o oted,
(od? §e
$ 10 tenx} edd ¢ This verdiect Judge Horton later set aside &s against

i
|

¢ .aq Sseucr Bl the weight of evidenoe in an opinicm characterising Viotoria

[ Mice as unworthy of belief (i4. 763).

svs bad efth
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The conviction at that trial, in the face of all the

evidence favorable to the defense, resulted undoubtedly from

ire exigtent high state of public feeling, A scurrilous

rsmphlet hed been circulated during the early stages of the
was former

trial, & copy of which ¥B reproduced in the PEEBEES record

gz rart of the mwotion for a change of venue (i1d., 273 to 333),

mring the tx:ial leotingi were held in neighboring communities

1t vhich threats were made againgt the defendants and their

aittorneys and it wag neceseary to have present a detachment

of rilitie equipped with machine gune and other armament in

order to preserve peace (id, 173, 174), The trial judge

timself interrupted the trial to make an address to the aud-
iroce in which he rleaded with the pecple thet they avoid

violence and allow the law to take ite course (1d. 174),

The actions of the prosecuting officials 2t that trial

tlso contributed to tlhe infleming of public opinion, The

ltorney General employed 2 sneering sttitude toward wit-

nesces for the defense (id, 177), one of the solicitors for
tte gtate insinuated in summation that some of the witnesses
for the defenge had been influenced by funds gotten from
lev York (1d. 178); and another solicitor said !n summation L

" J'.n._' "Wt the jury: "Show them that Alabama juetice cennot be |
'_'_"' bought and sold with Jew money from New York" (id. 17¢). F
si o 10T ey g tawn xaf x8 xSt A RAR xRORE XAR R ASQRRAAX AR XAR X SRATASR
SE0 Mt rs ap xe xaRARES O£ XXARNE X KR XARRXRERS xR xXREX xkkoix (A TRx IR . :
o " etate of feeling in that community was recognised by the
- trial court even before he set the verdict aside; for imme-
cutow s Jtrie1y ne arranged the postpenement of the other ceses
lich weze to have been tried and cq;u attention to the

beateq atmosphere which had surrounded the case, saying




wat he had had "great diffioulty in preventing extraneous

fluences naving some effect on the jury® (14, 180, 1el),

Ihe Firet Cellahen Trisl
Before Judge Callahan in Kovember 1933 Victoria

nice repested substantially the story she had told on ore~

foue cocaeions except thet the details of the injuries she

:simed to have sustained now differed in many respects both

in that she sald she had received certain injuries sbout

yich she had never before testifled (14, 533, 533, 550, 551)

pd thet ehe left out certain thinge 8s to which previously -

e hed been contradicted (id., 541, 546, of. 718, 717), The

lige did not permit her to tell what Lad taken _rlnco in

tattanoogd, The State did not put Dr, Bridges on the stand,

idently in order to deprive the defense of an opportunity

of rroving that the semem in Viotoria Price's body could be

weonted for by acts of intercourse other than the alleged

raping . If thie was the pionoutim'u motive it succeeded,

for, waen defendent put Dr, Bridges on the stand and he

#stified to the finding of the semen (id, 644, 645) the

fourt would not permit defendant in any way to bring out

the fagte of the prior !ntercourse (id. 663),

At this triasl Orville Gilley appesred and, for the

(irpxXSESSRiret time in the history of these cases, he sald he had

rituessed the alleged reping. Fe 2dmitted that he had made’

% attemps to get help on the moving freight train (14,

¥7-609); that when the train arrived at Paint Rock he had

left 1t without in any way trying to assist the raped girls
[td, 598); and that while at Paint Rook he told no one there ;




rad been raping (of, Norris Transoript, w, 577). No other
of the white boys testified except agasin Carter, who again

srreared for the defense, Certer was permitied to tell noth-
ing either about the sexual acts which Lad taken place prior
(0 the ride to Chattanooga or about what occurred in Chatta-

nooga (1d, 663, 867-669),

L%

Almost from the beginning of that trial Judge Callahan

openly showed his hostility to the defenge, not only by the
frequency and charagter of the remarks whioch he made, but alse
by the aid he gove to the S8tate in erxcluding Questionc of hise
om volition (14, 512, 514, 517), We remerked that queetions
rere "entirely improper" (id. £42, £42, 842), frequently coum-
1 wae told, "don't go into that again" (id, 521, 52?538,
635, 537, 698, 603, 606), and on one occeeion the Qourt

ttated that a gertaln quection was @ i'f\ioioua sttempt® (id,

663), It is true the word "vicious" wage withdrawn after

bjection taken; but the damage had been done,

In his charge Judge Callaban continued to manifeet
Ms hostility. One of ite most remarkable portions related _/3 »
to the semen found in Viotoria Price's body. Although the | L
ftate had refrained from celling Dr, Bridpee to testify sbout :
tiis the Qourt pointed out that the Stete relied upon this :
tzen as correberetion (id. 789), and then went on to say that

f course the presence of the semen might be explained by the

tefenge but that 4t had not been explained in thie ctse by

Lj evidende (id, 740). Thus unfairly and by disorimina-~

lon the defense wae undermined. The Qourt not only refused |

. Derliyt proof \whuh would have explained the presenge of
he gemen, on the groumd that this evidence was irrelevant,

-10~




put 4t then permitted the jury to fingd against the defense
juet because 1t had not ex>lained the orezence of this same

58?50“ .

Ihe Triel Now Under Review

On this trial elso Judge 0O2llahan continued his hos-
+41s attitude toward the defense, as will be more fully die-
eueced in the argument, Exaxxtxe Viotoria Price's testimony
yas in the main similar to thot shich she gave a2t the orevi-
~us trial, @he azain denied thet ghe had left Huntsville
*ith Carter or known him in Chattanooge (:_3. 58), Oarter
testified to the direet contrary (p, 111), HYe aleo testi-
fied that they met Gilley in Chattanooga and that the two
tcys, Viotoria Price ana Ruby Bates left :ogether and board-
:J the train as one party (pp. 118, 113), Neither Tiller
19t 311lley teetified at this trial, The prosecutrix testi-
giu!thut her head bled 2 litile efter firet stating that
it d1d not bleed (p. 58); she also said that her back and
i‘iu and fsce and throat were scratched (p, 58), that her
face was bleeding a little, that there were injuries prac-
tically all over her body, that there was a little blood
om her left leg, that there were bruised places on her
breast (p., 59). She also testified that her lips and cheeks
vere swollen (p. 60).

gShe denied having testified at other trials that
practioally all of the defendants had struck her (p. 59).
She denied having previously testified that she had shown
the dogtor bloed whioh had come out on her clothes (p. €0),

fer previous 4“&” contradieting these anewers was read
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With the exception of the purported confeasien, al-
ready referred t0, no other testimony was introduced by the
gtate which in any way bore uron the alleged rape, Three
farmere testified that they saw the freight train puenii&g
17 on ite way from Stevenson to Paint Rogk and obeerved
#1 hting betwean nersons in a gondola car, Two of these,
piams and Dobbins, did not see any women (pp, 86, 88), The
other one, Morris, claimed that he saw two white women in a
gndola sbout six or seven cars back from the engine (p, 73),
F- vas in A be2m about three-guarters of a mile away from
the track, FHe thought the women were dreesced in overalls
(v, 74)., Tow he, at this distance, was 2ble t0-tell they
v°re women was never exnlained, It is significant also that
this witness claimed to have geen all six white boys put off
the train (p. 74) although Dobbins, who dbserved the train
tcout half a mile further on when it had already oassed
luther Morris' place, still saw fighting going on in the
oar (p, 89),

Three other witnesses tesgtified to what ogcurred when
tie traln stopped at Paint Rook. but their testimony adds

rosecution's case,
nthing to thf ok Xhaeinon.

The station master, Fill,
ieetified that he saw some negroes in & car as the train
Pissed the station and that after the train stopped there
Fre two women standing on the ground at the eand of the oar
in vhioh the negroes had previously been (p. ¥8). Vietoria
ice, however, insisted throughout that she was in Ixas one
‘s string of gondola oars which was nearest to & box oar

from the engine (p. 54) mmmmum-m
Paint ‘Rook ” M %tmg mt car and fon to the pcﬂ
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s she did so (p, 58), The defense contended that the fight
petween the negroes and the white boys took place in one of
e middle ocars of the string and the meagurements of the

its
sietlon area at Paint Rock confirmmkxiixedox version "nd dis-

ute ;&;mt of Vietoria Price's., This will aprear clearly

from she ‘diagram on the o-ppo-itc nge.ﬁ’lhile it may not ap~-
car material in which car ﬂotoril. Price was riding, if in
{50t she was raped, nevertheless her migtatement on this sub-
ject 18 indicative of her entire attitude in the case beo;uu'
ur migstatement made it poesible for her to duoribé a dra-
':etio ogcurrence of negroes jumping down from a box car inte

2 yondola (see p, 54), Obviously this picture which the pross

rcutrix hae described -n numcrous occasions is a figment of

ler imagination antdhfdefenn contends that all the rest of her
story 18 likewise falu.jb'l'he fact that Victoria Price could .
1ot have been in the last of the gondelas is confirmed also

by Rousseau who testified that he ssw some negroes climbing
fron the first of the gondolas on to the box car near the

front of the train (p, 77) and that a2t that time he was
tomewhere betweon. the water tank and the coal chute, The ‘

sald that he
other witness, Brannan,/ saw some people get off the train

thout four or five care back of the engine (p, 90) and that
e saw a woman sinking down to the ground sbout the fourth

o&r from the engine, not possibly as much as the fifteenth
¢ar back (see p, 91), The gondola out of which Vigtoria

frice said she went and fell was the fifteenth car according
10 the testimony of the condugtor of the train, Turner (eee

ear the fromt

'. 80), More , this testimony of finding the woman SO
Zr the train corresponds with the testimony

f » defense witness, Rioks, the firemsn of the train, that
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pe saw two women get off the train at Paint Rock and start
rinning toward the engine until they were stopped by members

v

of the posse (p. 923),

The State put in evidence the measurements of the |
saint Rook station area which variecd somewhat from the meas-
resents given at the earlier trial, but nevertheless bear

ut the contentions of the defense, as appears from the dia-

grar 2lready .referred to, These measurements make the die-

iance between the st2tion and the coal chute 874 feet with
1o water tank 353 feet from the station and 538 feet from
.. coal chute (p, 100),

The State contradicted Victoria Price not only by the |

testimony of ther but also by the teatlﬁony of Dr, Bridges
rrad from an earlier trial, He testified that he saw no
blood and noticed no swelling (pp. 107, 108). He found no
cuts and only a few slight small aora;ohel on her wrist

and the forearm of the left arm and very small blue marks

in the small of her back (p. 108)., He testified also that
her regpiration and pulse were both normal (p, 108). The

¢efendent himself took the stand, as did a number of his

tompanions, They all denied having had aaything to do with

¢tither of the girls, indeed denied knowing that xkamy there
»
vre any girls on the train,
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POINT I,
THE COURT BELOW ERRED IN NOT
GRANTING APPELLANT'S PETITION
FOR REMOVAL 519 HE UNITED STATES
DISTRI OURT
Before trial appellant filed a petttlm‘requeatiknc
removal -to the United Staies District Court for the Northern
netrict of Alabamé pursuant to Section 31 of the United
VK e jta.es Judicial Oode (38 USCA Section 74) (p. 40)., The
pasie for the aprnlication was the prohibition contained in
YO8 section 5581 of the Alabams Code against & second change of
venue in eriminal ceses (p, 42), The applic2tion was denied
ix an opinion which appears to rest upon the proposition that
tie provieion of the Federal Code ie 2applicable only to cases
vere 1t 1e claimed thet a Stete statute violates a defend-
tt'e constitutional righte, Judge Cellahan saying:
500 "When it ie reduced to this last analy-
sis you must find a standing in court on your
motion on the ground that the State of Alabama
by its Oomstitution, or by some law, hag in-
i ® fringed upon the constitutional rights of the
defendant, And that you have failed, in my
oiid ol judgment, to do" (p. 49). -

i j ie opinion, however, mskes no reference whatever to the
Py $ 2 movision of the Code upon whioch appellant's petition was
G JaRemd b“ed .

I 419
Vs 97T The respeoct in which aprellant contends that the

Ptovision of the Code violates his constitutional rights

it that 4t denies him the oprortunity for a fair trial be- _

tuge of an arbitrary restriction on the number of permissi-

le changes of venue, In support of this contention ap- |
llang Mtﬁql affidavits showing the state oripubuol-

it
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qufficiency of these affidevits haxe in no way been chal-

jenged. It 48 clear beyond the need for argument that to
force & defendant to trisl in a community which ie hoetile ..
nim would be » denial of due process and thue a violation
o *ie righte under the Fourteenth Amendment, 1heie eugh
reeilt follows from a statute the statute is, under such
drcumgtances, itself ungongtitutional, That the statute
 Alabama was intended to have this effect is clear from
.+ decisione of this Court, See Ex parte lancaster, 206 Ala,
. and the order which this Court entered subsequent to the
lart decision ;f the United ctatee §upreme Court in the case
of thie very appellant, In that order the Court, after dir-
ecting the Quashing of the exieting indictmente and the sub-
r. sion of the cése to a new grand jury properly chosen, eaidi

*In the event of such new indictments, the
trial thereon shall be had in the Circuit Court

of Morgan County -=- B_n.lnl_lﬂﬂmx 306 Als,
60." @um the grievance complained of results
from the application of a statute the case comes
within the deciesions of the United States Supreme

Court, such as , 4862 U, 8,
568, ’ . 8, j

—~

It may perhaps be urged that Judge Callahan denied l
tie epplication on the theory that the statute complained of |
la.a not diseriminatory in ite epplication and there is some |
linguage in his opinion which gives coler to that argument, ‘
flthough 41t de l;ot ynoholy stated (see p, 48). While it ‘
s true that in esome of the earlier cases the langusge of I
fie Court would 80 indic2te it must be remembered that those |
‘e 111 gages in which discrimination was the evil complai
f. In thie cognection the Court's attention is oalled to
le congurring .binicn of OCiroulit Judge lﬁrtin of the United

als for the Firet Oiroust in
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n}l!l;!-—mll- 74 7. 3nd 342 at 344, In that case, as here,
tre complaint was that the sentiment of the county in which

tte trial was to be had was such as to prevent a fair trial,

riere wag no allegation, however, that any statute prevented

g change of venue, Judge Morton, while oonoufrtn‘ with his

pscociates in denying the appiioltion on technigal grounds,

pald:

“The purpose of Section 31, speaking
with reference to the present case, is to in-
sure that persons accused of crime in state
courts shall not be déprived of basic rights,
mh.g Yo n:'."ﬂ"‘% 182 U,8, 565, 16 8,
ot. 4, 40 L. . ”5. The statute does
not deal with questions of law arieing in
the course of a‘trial, It is designed to pro-
tect fundamental rights which have been dis-
regarded in the prosecution iteelf,”

That in the case at bar the right complained of is

basic can hardly be disputed, It is submitted, therefore,

thaf the removal statute nﬁplul. The reason why & die-

tinction has been made in the cases between deprivation of

congtitutional rt@n by statute and otherwige is that where

the deprivation is by statute this can be passed upon in ad-

vance of trial sas required by the removal statute, Where

the 1gsue is one which would arise during the trial the normal

method of review is by certiorari to the highest court of the

tlate,

Here the existence of the statute was a legal bar 1o

wpellant's right. to 2 change of venue, Under the ciroum-

tances desoribed in the petition that amounted to a depriva~ |

lon of his constitutional rights to a fair trial, Or at

tagt he was entitled to have the Federal Courte determine
e fagts as to that issue, The appliocation to remove
$01ld, therefors, have been granted, A1l subsequent pro-.
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POINT 1I.

THE COURT ERRED IN EXCLUDING

EVIDENOCE OF PRICR ACTS OF

INTERQOURSE OF THE PROSEQUTRIX

It will be remembered that at the first trials of

this oc2ge the prosecution proved by the testimony of the
jgoctors who examihed the girls that semen was present in
tne vaginas of both (see Weems transcrint, pp. 27-33; Pat-
tereon transorint, pp, 37-28; Powell transorint, p. 25),
At the trial before Judge Forton, as appears from his opin-

ion, the State produced Dr, Bridges who gave similar testi-

mony .

To meet the corrobeoration whieh, it light be argued,
had been given Vigctoria Prige'es story by the finding of
gemen in her t;ody, the defense then proved other acts of
intercourse committed by Victoria Price within the two dafl
pregeding the alleged rape, In his opinion setting sside
the second trial Judge Forton reviewed the evidence on this
subject and recognised its force, stating:

"Her condition was clearly due to

the intergourse which she had had on the
nights previous to this time.*

However, at the trial now under review, as well as
it the preceding trial, the State did pot produce Dr,
iridges as @ witness and Judge Oallaham refused to permit |
lie defense to prove what had been proved By before Judge
orton, Dr, Bridges testified at the previous trial at

length about the finding of semen and Judge 0allahan
i his ocharge commented on this as correberation of Victeris
ice (gsee laet transcript pp. ?ﬂ.nVQ'!. At the trial

S ————




gon under review Dr, Bridges wae i1l but parts of his testi-
yony were read to the jury, As alreedy noted, there was no
girect testimony read to the jury congerning the finding of
gy semen and no testimony of any kind on this subject read
)y the defense, The State, however, read the single Quee-

don already quoted whioh clearly brought to the attention

qu the jury the fact that semen had been found in the vagina
of Victoria Price and that the dootor considered that to be
widence of intercourse recently had, Again Judge Callahan
s his charge commented on thie as corroboration of Vigctoria

irice (p. 151),

Again Judge Oallahan excluded all evidence offered by
the defense for the purpose of explaining this alleged cor-
roboration, Thie tutlilony was offered esubsequent to the
teading of the opinion expressed by Dr, Bridges, Lester
jarter, who had known Victeria Prige for about six weeks
irior to their departure from Huntsville and who had left
mntsville together with her and Ruby Bates and arrived with ,

hem in Chattanooge (p.'1l1l), was then asked the following

fuections, none of which he was permitted to answer, Indeed
pounsel was not even permitted to state the reason for ask-
lng the Questions, as wéill appear from tha_rolluing sxtrm'i
(rom the bill of exceptions:

*Q. I will agk you to state to the Jury whether

or not during your stay in Ohattanooge you were in
comrany with Viotoria Price and Ruby Bates substan-
tially the entire time you were there?

MR, KNIGHT; The State ebjects,
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"MR, WATTS:

gubgtantially all the time ghe was in Chattanooga,
"A, All but a very few minuteg -=
"THE CCURT:

he asks the question,

And the defendant excepts, We

exnect the witneses to answer he was in her company b

Y¥ait a2 minute, Wait until

(p. 111), |

"Q. Now, I want to ask you if you know of your

"MR, LAWSON:
" MR, KNIGHT:

"THE COURT:

"UR, WATTS:
to agoount ==

*THE OOURT:

"MR, WATTS:

to etate the purposel? ' 3 b

"THE COURT:

80 patently i1llegal I don't think it is proper for
you to state your purpose, -- what you want to do

sbout 1t.

"MR, WATTS:

sometimes lawyers and courts don't agree, and we ;
are in perfeoct good faith in this matter, |
*THE OOURT:

at all,

"MR, WATTS:

count in this lawsuit for the presence -- the testi-
uny they have read iate the record, -- I understand

Tour um': mwnrmﬂ sexual tmﬂmu._ |

omn knowledge whether Victoria Price, while in Chat-

tanooga, had sexual intercourse with 2 man?

We objeot, if the court please,
We object,

That objection is sustained.

And we except, and the purpose is

I understand the purpose,

Doeeg the court refuse to allow me

It 1s just of such character and

If the court please, of course, i | |

I am not guestioning your faith

We think we are entitled to ap~-

W)
25 |

W



ing, 1t 18 in the nature of cross examination of Doo-
tor Bridges, and that 1s the purpose of it, We think
ve aTe entitled to show -~

"THE COURT: Dootor Bridges is your own witness.

"MR, WATTS: I understand the court'e runng.‘

"We remained 4n Chattanooga for the night, and
205t 0f the next morming. Viectoria Price and Ruby
Bates and Orville Gilley left with me, We met Orville
Jilley in Chattanooga,

"Q. I will agk you whether 0r' not Orville Gilley,
after you met him in Chattanooga, remained substantial-
ly all the time with you and Vietoria Price and Ruby
Bates,

"MR, LAWSON: The State objects,

"MR, WATTS: Don't answer until the court rules,

"TRE OOURT: The objection is sustained,

"MR, WATTS: We except, Now, if the court
olease, the purpose of this testimony --

"THE QOURT: I understand the purpose,

"MR, WATTS: -= 18 t0 contradict --

“THE COURT: I understand the purpose, Mr, Watte,
The objection is sustained,

"MR, WATTS: Will the court allow me to state --
(p. 113),

"THE COURT: I don't ofre to hear sny argument,
I vant to be courtedous, but why'argue something
that I have already ruled on, What is the need of
ruling 4f I am going %0 open 1t up and argue it all
over again? '

"MR, WATTS: I think we have the right to make
" that statemens, =

?c;'-.“'...-

|
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"THE OCURT: Well, I don't sgree with you,
"MR, WATTS: Yes, eir. We except" (p. 113).

It 1s submitted that the exclusion of the foregoing
tectimony was error of the mogt serious and orejudieial

character,

(Here will follow page 109, with the exception
of the first five words, page 110 and the first
paragraph of page 1lll from the old brief which i

I am not copying over go 2s to save time),

The only cages which can be found laying down any
dgifferent ruit are People v, Kilfoil, 37 Calif, App. 39,
md §tate v, Menard, 169 La. 1197. The decisions in these
caceg Tested, however, upon the Pronosiuon that the cor-
robor2ting ®X% evidence had been brought bdbefore the jury
by the defense iteelf either on the direct testimony of
its own witnesses ar by the crdas—axaminntion of a State's
ritnese, The soundness of thie rule ies open to much de-bate
eince 1t temds to make of a criminal trial too much of a
game, In the interests of justice all the relevant facts
thould be adduced. If, therefore, it appears, no matter
by vhom brought out, that certain circumstances might bde

laken &g corroberation of the prosecutrix it should be open

0 the defense to explain that there might have been a cause

ior these circumstances entirely independent of defencdant,
lere the gorroberating circumstances were elicited by a
estion put by the Trial Judge the courts have adopted the
toader view here contended for. §ee Ihomag v, Stage, 1‘
t. 381, gilbert v, Qesmonwealtd, 204 ¥y. 505,

However, even -{m the rulings in the California




e 4.

¥

"
LR

HPO &l

o0 8
yross o el
il | Jeeny

ad plpeds

17 wmedw 19

o5 &8 e
ot ,9‘“ o4
sadild. }-':

Ay 918V
SRR
vulv *w“

vas committed by the Trial Court in this oase, That the

rresence of the smn congtituted a corroborating circumstance
een -
/ef course, not be denied, The Qourt itself in its ohu'go

g0 treated 1t:

"It 12 claimed here, and whether that claim i
true or not is left open for you to ascertain from
the evidence, and before it 1s established you must
relieve 1t beyond all reasonsble doubt, that semen
was found in the private parts of Victoria Price,
?:eil, ycu spply your common senee and knowledge
again, If you are satiefied of that from the evi-
dence in the case beyond all reasonable doubt, then
you -ny find, or it may be at least presumed that
she certainly had had eexual intercourse with a man,
Then, ycu give attention to the evidence in the case,
if believed by you, to determine when it was and who
the man was, You are not justified in entering inte I
the fields of supposition on that subject, but you 1
vill have to deal with the evidence in the case as to '
vho had sexual intercourse with h-r, You are not
authorized just to begin to wonder whether it could
have been Jim Smith or Johm Jones or Mr, Johnson or
somebody else, Look at the iu“noo. I don't say by .
looking 2t the evidenoe you will find ehough evidence
there =~ that is not my provinge, -- to' say who aid
it, but that is where you go . to try to find out thas
Queltim.

'h muq all iuu quuuna and oontentions,

—

—




tratie i vay, of couree. When I say all the evidenge, I

0TeRe1: mean all of 1t; that means that that ie offered 1 v
veTo9g o by the State and that. that is offered by the de-
N fendsnt." (pp. 151, 183), |
g The Court below appears to have based its ruling of |
T exclusion upom the circumstance that the finding of the ?
o 844 ¢gomen was testified to by Dr, Bridges who was the defend- '
Pise mt's own witness (see p, 112), While it is, of course,
a) true that Dr, Bridges was the defendant's own witnees 1t 1 |i
AL80 . Mic cubmitted that he was the defendant's witness only to |
YT the extent that the defendant read his testimony, And as "

Aonsh n,2in stated the portlgn of the testilo&y read by the de~-
e MOy fendant contains no reference whatever to any examination
a0 S8 of Victoria Price's vagina (see pp, 107, 108), The only
,#ad? Ehvortion of the testimony which brought this matter before '
R 2 tie jury was read by the State and coneisted algo of croge- | :
en. 59 lexenination 'by the State of Dr, Bridges at the previous

7 : i

4 wdt Wirial (see p, 118), ' ’ N 3

e;*:-.:: It is probable, however, that the State will here %] ..I |
ot A that the Fuliag of the Oourt below was correct with- 1
| mﬁ in the ruling of the Louisiens snd 0alifornia cases beoause |
he Court had required defendant to put in evidence Dr,
cdﬂ_qﬂ'

ldges' entire hstlimy.
coungel and uupuu was noted, Oounsel originally .
sired to present a showing for Dr, nu;u (pp. 100, lol)

i¢ Court them, however, insisted that instead of presenting
tiowing the defendant read the testimony l.t the former
al, O"llﬂ . - thi wﬂ‘ nnlt ﬁn il

This was done over the protest :




" . W pefore the jury leaving it to the State to read whatever

::: cortions 1t might desire to present (pp. 103.‘ 104). After
Py long discuseion which ic to be found in the bill of excep-~
' s EahAN - a from pages 100 to 107, the Court finally insisted
{ "t ‘the defenu must either offer all of the testimony
0 94T or none, to which numerous ex¢eptions were taken (pp, 105-107
(e ff'r'.l'o,' - ,
il It is submitted that ﬁhin action on the part of the G
wr Tihﬁ Trisl Court is wholly arl-‘u.truy and was itself --prejuﬂtntsl
i At to the intereste of the defense, It is not supported by
risdm 'Iz amy practice or authority which counsel have been _lbh to
PR 118 find, There seems t0 be no good reason why thg person

s nteu 70 vishes to read testimony given at a former trial should
v f -0 i .

be burdened by all of that testimony, both direct and cross-

s mebus?
. [txanination, as his own, Interests of justice are best
10 107 0d%
. i seghys. Jenceroed by permitting each side to read what it desires
— ind charging the side which does read with responsibility
Mﬂ for the matter so read, This action on the part of the
a! Irial Qourt ie urged here as independent ground for reversal
" y
: nd algo as destroying the only basie upon which the Court's
S ) iling with regard to the prior acts of intercourse could

sssibly reet, There was no h‘ﬂ M!fﬂ'ﬂu contention
2t the testimeny read by the State's attorney oould be
arged to the defendant, It was evidence of WN!I
liberately brought into the cmse by the state, M

com Foad der all the utmm ‘should have had an opportunity -

showing that the oty Mt have been mumv '
ST Eaers than M ~For this cn& alene the
ai g ealed from m_-m

Jt

|

|




POINT III.
DEFENDANT IS ENTITLIED TO A NEW
TRIAL BECAUSE OF THE IMPROPER
AND PREJUDICIAL CONDUCT OF THE
TRIAL COURT
It is defendant's contention that at this trial, as
at those last under review, the Court below showed unmistak-
able prejudice and hostility toward defendant of a charac-
ter such that his right to a fair trial under the Consti-
tution of the State of Alabama and the Fourteenth Amendment
of the Constitution of the United States, was denied him.
Before reviewing the incidents which occurred we desire to

call the

/"'.
(here follow pages 85, 86, 87 of the old brief,
together with the first paragraph from page 88
with a few minor changes).

The attitude of the Cowrt became clear when counsel
'm cross-examining Victoria Price in an endeavor to show
mmu-uwmmumatmmum 1‘
| testimony at other trials. The Court made the following
remarks
| "I don't see

T R
Ixeption was noted (p. 60). As the cross-examination
rogressed and counsel sought to show close association
ktween Victoria Price and the white boys confined in the
lu_.h at Scottsboro, the cm'd' its own mgtion objected

% the question and refused further elaboration of the sub-




ject (p. 62).

The Court injected his own views improperly into the
case and belittled the position of the defense by remarks
sade while counsel was seeking to establish the measurements Pl
of the train so as to prove that it was impossible for Vie- il b
toria Price to have been in the gondola in which she always II[
" has insisted she was riding. The Court, while no question f |
vas sven pending, said: Eﬁ

magnifying, it looks to me like, things that are

|
“That strikes me as enough on that. We are n
not very important” (p. 81). .

Counsel having excepted to that statement discussion fol-

lowed dnr:mg the course of which the Court made a number of i
remarks such'as: "What is important about that?" "You I |
ave attended to that matter a long while ago.” "I still il
don't see the importance of 1t, but go shead." "I don't il
see the force of that", to all of which remarks exceptions :
vere taken (p. 82). This discussion was bound to have a |
serious effect on the jury since it belittled the importance|

of the point made by the defense about the situation at

Paint Roek. - i

Almost immediately the Court again interjected his
personsiiity - by answering counsel's request to ask another
westion: "Well, all right. When you get' through with that
e then there will be another. It will be some time be-
fore you are through." Exception was taken to that (p. Bl).i

Shortly thereafter counsel moved for a mistrial be-
tause of the irritability of the Court. Several times |
vhen counsel started to explain what was meant he was ‘

27-



interrupted although specific reference was made to the in-
cident in comnection with the %mln. Exception was noted to
the denial of the motion (see pp. 86-88).

| Defendant contends that this same attitude resulted
in the rulings with regard to Dr. Bridges, already
discussed, which will be found at pages 100 to 107 of the
transeript. This attitude reached .its climax during this
discussion when the Court tried to insist that counsel had
agreed to reading the entire testimony of Dr. Bridges; al-
though over several pages of the transeript it appears quite
clearly that counsel were seeking to read only portions of
it, leaving it for the State to read the balance. It is be-

cause counsel desired to offer a showing for Dr. Bridges,

the Court said: "I decline it. I am riot going to be timper-
ed with in that fashion." Exception was taken to that remerk
(p. 105) and a motion made for a mistrial because of

that language which was overruled and exception noted

(>. 108). While the Court offered to withdraw the word

if offensive an !qruuog,.m been made on the Jury ad-
verse to the defense which could not be cmuggu by the

few words spoken by the Court on that occasion.

The same attitude of harassing the defense was
nanifest by the ceu;t'l refusal to grant an adjournment at
tive minutes afar five in the afternoon after a trial
miehhadhm;om;mrornmum-muhﬂrlm
that day (see pp. 93, 9%). Exception was {am to that
ffusal. _

Under the very well considered decisions of this
urt already cited, it is submitted that condust of this ‘
tnd on the part of the Trial Judge requires reversal. [
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