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Supreme Conrt of the Anited States

OCTOBER TERM, 1934,

CrLARENCE NoORRIS,
Petitioner,
V8.

STATE oF ALABAMA.

PETITION FOR WRIT OF CERTIORARL
To rae Supreme Courr oF THE UNITED STATES:

Your petitioner, Clarence Norris, respectfully alleges:
A.

Summary statement of the ‘matter involved.

Petitioner is now confined in Kilby Prison in the City
of Montgomery, State of Alabama, under sentence of death
for the alleged crime of rape. His execution is set for
February 8, 1935. He was convicted at a trial held in
Morgan County, Alabama, before Judge Callahan and a
jury. An appeal was taken from that convietion to the
Supreme Court of Alabama, which is the highest court
of the State of Alabama. The conviction was affirmed by
that Court en June 28, 1934. A timely application was
made on July 9, 1934 for a rehearing, which apphcatwn
was received and considered by the Court. The application
for a rehearing was denied on October 4, 1934.
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At the outset of the case petitioner moved to quash the
indietment on the ground that the grand jury which
brought in the indictment in Jackson County had been
drawn from jury rolls from which negroes had been ex-
cluded because of race or color. Petitioner also moved
to quash the venire of the petit jury in Morgan County
where the action had been brought on for trial on the
ground that negroes had been excluded because of race
or color from jury service in that county. The Court
refused to permit petitioner to introduce evidence which
petitioner deemed necessary to support the claim of ex-
clusion.

B.
Reasons relied on for the allowance of the writ.

1. Petitioner was denied the equal protection of the
laws guaranteed to him by the Fourteenth Amendment of
the Constitution of the United States in that negroes were
excluded from jury service in Jackson County, Alabama,
in which county was found the indictment against him,
and that such exclusion was by reason of their color.

A motion was made by your petitioner before the com-
mencement of the trial to quash the indietment on these
grounds. The motion was entertained and evidence intro-
duced in support thereof which, established such diserimi-
nation. The claim of federal right was congidered both
by the trial court and by the Supreme Court of the state.

2. Petitioner was denied the equal protection of the
laws guaranteed to him by the Fourteenth Amendment of
the Constitution of the United States in that negroes were
excluded from jury service in Morgan County, Alabama,
the county in which the case was tried, and that such
exclusion was by reason of their colon.
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~ A motion was made by your petitioner before the com-
mencement of the trial to quash the venire on these
grounds. The motion was entertained and evidence intro-
duced in support thereof which estahlighed such discrim-
ination. The claim of federal right was considered both
by the trial court and by the Supreme Court of the state.

3. Your petitioner was on numerous occasions, both
with reference to the motion to quash the indictment and
with reference to motions to quash the venire, deprived
of an opportunity of offering material proof in support of
his contention that discrimination had been practiced.

In support of the foregoing grounds of application your
petitioner submits the accompanying brief setting forth
in detail the precise facts and arguments applicable thereto.

WHEREFORE your petitioner prays that this Court,
pursuant to United States Judicial Code, Section 237 b, as
amended by Act of February 13, 1925, 43 Statutes 973, issue
a writ of certiorari to review the judgment of the Supreme
Court of the State of Alabama affirming your petitioner’s
conviction for rape, as aforesaid. j

All of which is herewith respectfully submitted this
17th day of November, 1934.

CLARENCE NORRIS, Petitioner,
By Wavrer H. Poriax,
Osmoxp K. Fragnxgsr,
Attorneys.
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SUPREME COURT OF THE UNITED STATES,
! '

OCTOBER TERM, 1934.

CrareNce Nogrmis, 'h
Petitioner,

against

STATE OF ALABAMA,

BRIEF IN SUPPORT OF PETITION FOR
WRIT OF CERTIORARL <

I

Opinion of the Court below.

The opinion has not yet been reported officially. It

appears in 156 So. 556 and at pages 676-695 of the record.’

An application for rehearing was denied without opinion

-(705-706).
IL

Jurisdiction..

L

The statutory provision is Judicial Code, § 237h a8

amended by Act of February 13, 1925, 43 Stat. 937.

*All references are to the Norris record except where we”specifically refer
to the companion record in the Patterson case. Because of the somewhat
confused condition of the. record, an index to it is printed in the Appendix
to this brief.

5

2.

The date of the judgment is June 28, 1934 on which
date the Alabama Supreme Court affirmed (699). A peti-
tion for rehearing was filed on July 9, 1934 (702). The
application was denied on October 4, 1934 (704-705).

3.

That the nature of the case and the rulings below bring
the case within the jurisdictional provisions of § 237b,
supra, appears from the following:

The claim of federal constitutional rights is specifically
made in the motion to quash the indictment (49) and the
motion to quash the venire (424). The questions were ex-
pressly considered and the rights ruled against by the trial

court (163, 495). Exceptions were noted to—each ruling :

(167, 497). The questions were specifically passed upon
by the Alabama Supreme Court in its opinion (676-684,
685, 689).

The claims so made and denied are that the systematie
exclusion of negroes because of race or color for service
on grand and petit juries in Jackson County where the
grand jury was drawn (48-49) and in Morgan County where
the petit jury was drawn (423-424) was in violation of the
Constitution and laws of the United States. Incidental to
these claims is the further contention that the Court erred
in exeluding further evidence offered by petitioner to prove
diserimination and exclusion (see infra, pp. 25-28).

4,

The following cases among others sustain the jurisdic-
tion:

Strauder v. West Virginia, 100 U. 8. 303, 309; Neal v.
Delaware, 103 U.-8. 370, 397 and Rogers v. Alabama, 192
U. B. 226, 231, establish that the exclusion of negroes from
grand and petit juries solely on the ground of their race
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is in violation of the Constitution. Carter v. Tezas,
(1);70‘%‘?1‘81: 32, 448, 449, holds that the refus.al to g'%ve ‘th&--
defendant a full opportunity to prove his clmm of dlaf:nm-
ination is a denial of the federal constltt.ltmnal rights.
Beidler v. Taw Commission, 282 U. 8. 1, 8; Fiske v. JiKausas,
274 U. 8. 380, 385-6; Creswill v. Knights of Pg'[iMGS, 225
U. 8. 246, 261 and Ancient Egyptian Order v..Mwhaua:, 279
U. 8. 737, 745, decide that where a federal r1g1.1t has been
asserted and denied, it is the province of this Court to
ascertain whether the conclusion of the state court has
adequate support in the evidence.

IIL
Statement of the case,

Petitioner is one of nine negro boys charged with raping
two white girls, Victoria Price gnd Ruby Bates, on a freight

in proceeding through Alabama. .
trﬂ l;l) one ofg the boys, a mistrial was declared. The
other eight were found guilty and sentenced to death after
a trial at Secottsboro during April, 1931. [

The Supreme Court of Alabama reversed the cf:nnet}on
as to one of the boys and affirmed as to seven, including
thié defendant (Weems, et al., v. State, 224 Ala. 524) and
the defendant Patterson (Patterson v. State, 224 Ala. 531;
see also Powell, et al., v. State, 224 Ala. 540).. These
judgments were subsequently reversed by this Court
(Powell, et al., v. Alabama, 287 U. 8. 45). Themaftier by
order filed March 20, 1933, the venue was changed’ from
Jackson to Morgan County (6).

Patterson, one of the seven, was subsequently brought
to trial before Judge Horton in Morgan County_a.nd was
convicted. The verdict of conviction was set asu_le. The
opinion of Judge Horton is printed in the .ilppefxdu to the
brief on the Patterson application for certiorari.

7

The motion to quash the indictment.*

When the Patterson case came up for trial for the third
time—this time before Judge Callahan—the motion was
made on behalf of the seven defendants (50) to quash the
indictment because of exclusion of negroes from juries.in
Jackson County. The motion had theretofore been made
before Judge Horton, but since he set aside the conviction,
his rulings never became subject to review. Part of the
evidence before Judge Horton was read into the record
before Judge Callahan (89-148) and this, in addition to
new testimony before Judge Callahan (57-88, 149-61), con-

stitutes the record on the motion to quash. Judge Callahan-—

denied the motion with an opinion (163-167). Exception
was taken to the denial of the motion (167)

.

The motion to quash the venire.*

On November 21, 1933 Patterson moved to quash the trial
venire (418-425) on the ground of exclusion of negroes from
the juries in Morgan County. That motion was likewise
denied by Judge Callahan with an opinion (495-498).
Again the record includes evidence taken before J udge
Horton (429-491) and new matter introduced before Judge
Callahan (491-494). Exeception was taken to the denial of
the motion to quash the venire (497).

Patterson was brought to trial for the third time and
was found guilty on Decembér 1, 1933 (Patterson, 19).
Norris was tried for the second time and found guilty on
December 6, 1933 (22). Both defendants were on Decem-
ber 6th sentenced to death. (A continuance has been
granted to the other five negroes and they have not yet
been tried. The cases of the two juveniles have been sent
to the Probate Court for consideration.)

*By stipulation the proceedings in the Patterson case on the motion to
quash the Sndictment and to quash the venire are made applicable to the
defendant Norris (42a), and accordingly the motions, testimony and rulings
are set forth in full in the present record (43-167, 418-498).

- =y
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Appeals wére taken to the Supreme Court of Alabama
(Patterson R., 786, Norris R, 674).* After affirmance by
" the Court an application for a rehearing was made (702)
and denied (705) as stated above.

The facts concerning the exclusion of negroes from jury
service are discussed infra (pp. 10-24).

IV.
Errors below relied upon here. Summary of argument.
The points we urge are in summary form as follows:

1. The indictment of a member of the negro race and his
conviction by juries from which negroes are systematically
excluded is a denial of the equal protection of the law.

9. The Court denied petitioner’s constitutional rights in
refusing to quash the indictment by the grand jury in
Jackson County where negroes had for years been excluded
from jury service.

" 3. The Court denied petitioner’s constitutional rights
in refusing to quash the venire of the petit jury in Morgan
County where negroes had for years been excluded from
jury service.

4. The Court denied petitioner’s constitutional rights in
refusing to permit the petitioner full opportunity to prove
that negroes were systematically excluded.

*Before the appeal to the Supreme Court motions for a new trial were
made in each case (Patterson R., 24, Norris R., 23). Upon application by
the State each motion was stricken on the ground that it was made after
the term. Applications for a rehearing were made pointing out that the trial
~court with the knowledge of the Attorney General of Alabama had extended
the time of the defendants to make their motions beyond the term, and that
the defendants relied on the court’s statement that their time to make the
motion extended to dates which were subsequently decided to have been beyond

the date of the expiration of the term (33-35). The matter has no relevancy

to the petitioner Norris's application for certiorari except as bearing upon the
ttﬁtudehthisuuofﬂtcomtmdo{tbcoﬁuudmrsedwiththendﬂﬁ“'
istration of justice in Alabama. Becauge of its possible relevance, however,
to the Patterson application it is_discussed in the Patterson bnc!

-

POINT I.

»

The indictment of members of the negro race and their
conviction by juries from which negroes are systematically
excluded-is a denial of the equal protection of the law.

The principle applies whether the action is by virtue of
a statate (Strouder v. W. Va., 100 U. 8. 303, 309; Bush v.
Kentucky, 107 U. 8. 110, 122) or by the action of the admin-
istrative officers (Neal v. Delaware, 103 U. S. 370, 397;
Carter v. Texas, 177 U. 8. 442; Rogers v. Alabama, 192
U. 8. 226, 229; Martin v. Texas, 200 U. 8. 316, 319), and
whether the exclusion is from service on petit juries (Strau-
der v. W. Va., supra, at-pp. 304-309 ; Neal v. Delaware, supra,
at p. 396), or grand juries (Carter v. Texas, supra, at p.
444 gRogers v. Alabama, supra, at p. 229). :

In Alabama, the statute (Code, §8603, Appendix, p. 30)
does not in terms provide for the exclusion, but the evi-
dence diseloses an exclusion or discrimination by adminis-
trative officials as uniform as if provided for by statute.

The Alabama Supreme Court, while recognizing the prin-
ciples referred to (678, 679), failed, as we shall show, to
apply them to the facts of this case, and by reason of such
failure it denied petitioner his constitutional rights.
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s POINT I
The court denied petitioner’s constitutional rights in re-

in Jack-
fusing to mhtheindiotmmtby-f.hogrmdjnry
son Oonnt‘; where negroes had for years been excluded

Proof of Exclusioh.

A. The population of Jackson County in 1930 was
36,881 (89). The male population over 21 was 8,801, of

which 666 were negroes (92)

B. That there was actual exclusion, that white mgg
served on juries in Jackson County, and that negroes d;d
not and had not for upwards of fifty years, 18 establish

and uncontradicted. No negro was called on this grand

j 1). No negro had served on any grand or petit
i"ilt::llrl‘;(’ 1(1? }mkson Cgll;nty in the memory of any man,edand
men white and colored testified,—men who had liv ﬁfm
Jackson County all their lives, many of them over ;Iy
years of age (119, 127, 137, 140, 144, (145, 146). cf)
negro was ever called for jury duty in the memmrjr1 305
men who had lived forty to fifty years in the county ( th’
119). The testimony of the negroes was confirmed by the
ing white officials: .
fOI'}‘:Vv:)llljiw commissioners (58, 78); the clfarlf of the C':}:
cuit Court (60) ; the clerk of the jl'n'y commission (69) ; the
court reporter for the Ninth J udicial Circuit (76).
A T6-year old negro testified:

Tt is & matter of custom in Jackson County that

no negro can sit on a jury, that has been a custom for

gixty years’’ (147).*

*Comparethestatcmmth:titcharseoithetrialcuurtreieﬂedtom-

Robersom v. State, 18 Ala. App. 634, in the case of a white man indicted for
the killing of a negro: :
(Footnote continued on nexl page.)

" 11

Further, except for six names shown, infra, by irrefuta-
ble evidence to have been forgeries, no negro’s name ap-
peared on any jury roll from which grand and petit juries
alike (61) were drawn. <

C. This evidence, uncontradicted and undisputed, pre-
sents, without more, a prima facie case of denial of equal
protection (Neal v. Delaware, supra, 103 U. 8., at p.-397).
But the evidence does not rest here,

D. That there were qualified negroes in the county
is beyond debate. The qualifications for jurors are
stated in the/ Alabama Code, § 8603 (Appendix, p. 30).
Witnesses testified by name to at least 37 negroes who
they said had these qualifications. Included in these

names were negroes who were members of school boards

of coloredf'achools appointed by the white Superintendent
of Education (126-127) ; trustees of/colored schools who had
been elected by the negroes who were qualified voters (127-
128-129-133) ; property owners and householders (128,
129). Negroes from the county had sat on the Federal jury
(119, 120). The trial court assumed that negroes in the
county were qualified for jury duty (164). Indeed Judge
Callahan rested his refusal to quash the indictment solely
on the ground—mistaken as we shall show—that names of
negroes appeared on the jury roll.
[

E. The Supreme Court, while it did not hold that there
were no negroes in the county fit for jury duty, expressed

(Footnote continued from previous page.)

“Now, gentlemen, there has been an effort to inject into this case
race prejudice. The colored man is in this country, and he has been
deprived in a large measure of the right to vote, he has been de-
prived entively of the right to sit on the juries of this country, and
the enforcement of the laws of this country is in the hands of the
white people, and it should be enforced with equal justice and equal
right to the white man and the colored man alike” (pp. 635-6).

It should be stated that this case did not come up from Jackson County.
Compare also Ragers v. Alabawma, 192 U, S. 226.

A
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some doubt upon this point (6§3), especially 1refernng t;)
the testimony of Benson, the editor of‘ tthe loca ::)lgwspape._
Benson had said that while he knew ‘‘some g.oll n:;gmeg,
with good reputations’’ he “would not be willing to a;{aﬁy
that there were any that possessed the neoeas:;rzk gdu:h t
cationd for jury service;’’ that ““those Pe kne'w a - 6338;
sound judgment that should __ch-ara'cterlze a juror (1 :
Fifty years ago, this Court quussed fa I.xke p;eneraed oqn;
clusion of negroes’ unfitness for jury aervxce—utts_r ; Im;t
by a witness but by the Chief Justice of t}:u? co’t’lr 13 das
resort of the state—as a “ﬁolengg?;ssiumptlon (Neal v.
a ra, 103 U. 8., at p. 397).*
Deic:fla;’ e‘ii:a.;:n;’nation of Benson’s test'}mony .'cor.xﬁrms _’Ehz;:
his conclusions are based sgflely upon h:; prejudice again
is attitude superiority.
Beirl;’::t atl'::n:lnsthis, however, thg evidence showed tha:
many negroes were qualified, and a]though. BBHB'T; fuhe
ported to testify that some were not quahﬁed,hnel eroes
nor anyone else testified that ‘every one of t It: negwere
named was unqualified. - The te::stunony that t erethere-
negroes gqualified for jury duty in Jackson County, i o‘f
fore, remains undisputed and under the law evg;y m:l T
these should have been selected (Code, §8606, pRendss,

p. 30). :
| Attempts to explain or justify the exclusion.

I . - . te'nt posi-
have already called attention to the inconsis
tio‘liet:i:;n by the Trial and the Supreme Court. Jl}ggg
Callahan, as we have seen, held that there were quali >
negroes :n Jackson County—that negroes appat_;red on

*What the Delaware Chief Justice had said was:

' ; ; in
“‘that none but white men were selected is in nowise re:r::];.of
view of the fact—too motorious to be ignored—that 1he lrh e of
black men residing in this State are nﬁerly- mqnallﬁe(}" 7508 U. S,
intelligence, experience or moral integrity to sit on juries

at pp. 3934). '

18 / - [+

jury rolls. The Supreme Court, on the other hand, ex-
pressed doubts whether there were any qualified negroes
and refused to pass on the question whether the names
of negroes appeared on the rolls. We examine. separately
the explanations accepted by each court.-

The explanation accepted by the Trial Court.

Judge Callahan rested his denial upon the ground that

the names of negroes appeared upon the jury roll. A brief

recital of the facts concerning the make-up of the jury roll
will facilitate an understanding of the evidence,

The commissioners who prepared the rolls from which
the grand jury was drawn consisted of Stewart, who tes-
tified, Winn, who did not testify, and Jenkins, who was
present in eourt but did not testify (69). Kelly Morgan,
the clerk of this commission, also testified (69). The Stew-
art Commission went out of office in March, 1931 when the
new jury commission was appointed (57). The new com-
mission made up a new list which is only incidentally here
involved. The making up of the jury roll is in three stages:
(1) Names were obtained by the clerk—the voting list, a list
from the tax books and “‘probably”’ a telephone directory
(75). (2) From these a temporary list was made up.
The clerk testified that this temporary list contained male
citizens of the county without regard to race or color (75).
He testified (75) that it contained all male citizens, but on
the same page said he did not know whether this was the
case. (3) From the temporary list prepared by the clerk,
the commission directed what names were to go on the
roll. The clerk thereupon pogted these names on the roll*
and on the cards that went into the Jury box (70). From
the box are drawn both grand and petit jurors (61).

The important point in this process is the method by
which the names on the list get on the Jury roll. The list

B s —

*The original books constituting the jury rolls in question will be handed
Up to the Court in connection with this application, .
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contains the names of persons both “qualified and unquali-
fied”’ (110). The commission then calls in men from the
different precinets of the county and they check the names
of men in their precinet ‘‘where they are su!)_p?sed to know
all of these parties’’ (110). As the commissioner put it:
Y We take those people’s word for i, the men who come
in, the law gives us that right’’ (109).

There is no testimony what principles these men who
were called in applied; there is no testimony thfa.t they
were sworn or performed any official duty ; there is noth-
ing to show that they did anything more than continue the
age long process of exclusion.

Judge Callahan rested his decision that negro names
appeared upon the rolls on two grounds: (a) that there
had been ‘‘emphatic’’, ‘‘positive’’ testimony before Judge
Horton that there had been negroes on the roll (164); (b)
that the defendants themselves had pointed out by their
witnesses that there were several negro names on the jury
roll. On these two bases his decision rests,—each without
foundation:

(a) Not only was there no emphatic or positive tegti-
mony to this effect before Judge Horton, there was nothing
from which the defense might have drawn the inference
that the state would ever claim that negroes appeared on

the jury. The only possible testimony to which Judge

Callahan might have referred ‘was that of Commissioner
Stewart. If his testimony is carefully read it becomes
apparent that when he was talking about negroes being on
lists he was talking not of the permanent jury roll but

of the preliminary lists from which it was drawn (109-111). °

He was unable to give the name of any negro whose name
might be on the jury roll (111). Finally, when asked before
Judge Callahan ‘‘whether or not names of colored persons
were on the jury roll*’, he answered, ‘‘No, gir, I don’t know
whether there is or not’’ (84).

(b) We have disposed of the ‘‘positive” testimony, the
¢ gmphatic’’ testimony relied upon by Judge Callahan. We

15

now turn to the six names which- he contends witnesses
called by the defense showed were on the jury rolls.

The State in the hearing before Judge Horton made no
attempt to show that the names of any negroes appeared
on the rolls. Indeed, the State threw obstacles in the way
of obtaining the rolls, the Attorney General objecting be-
fore Judge Horton to their production (668, 669).

When the rolls were finally produced before Judge
Callahan, the defense asked several white officials to ex-
amine them and point out the names of colored people.

The rolls were gone through, page by page, and six names
were found. They are as follows:

* Precinet No... 1 Mark Taylor (64)

¢ oo “ 3 Cam Rudder (65)
= ““ 10 K. D. Snodgrass (60)

# ¢ 14 “Pleas Larkin (67)

T ¢ 91 Travis Moseley (67)
P ¢ 21 Hugh Sanford (62)

If it be assumed that these six entries in a list of many
thonsands were genuine, they would not be .sufficient to
rebut the evidence of a half century of exclusion.

But the inescapable faet is that these names were not
on the old jury rolls while they were current, but were
written in after those rolls had become obsglete and a
new jury commission had been drawn. This is the in-
evitable conclusion from the following undisputed faets:

1. The rolls from which the Grand Jury were selected
that brought the indictment in this case were those pre-
pared by the Stewart Commission (57, 58, 78). The Stew-
art Commission went ont and the new commissioners came
in in March, 1931 (57). The new commissioners were
required to empty the jury box and to make up a new
list (65). : '
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9. As a preliminary the new commissioner Moody di-
rected the new clerk J. D. Snodgrass, Jr., to draw lines
after the old names (63). The lines were drawn by the
new clerk.* Execept for the lines drawn in blue ink under
letter A and letter B names in precinet 1, the lines
drawn were all red lines (63). Whatever the new eclerk
wrote in the book was below these red lines (63). The old
jury names were above the red lines—‘‘It is the names
above the red lines that constituted the jury roll from
which. this Grand Jury was drawn’’ (57). The red lines,
it is undisputed, were drawn by the clerk of the new com-
midsion in the presence of Mr. Moody (63), although
Moody did not see him draw all of the red lines through-
outthe book (66). e

3. The clerk of the old commission .(Morgan) testified
that he had not put in the red lines; that when he finished
with those books there were no red lines that he knew
of (74). %

4. THN& only names on the jury roll that were testified
to as heing the names of negroes—the gix above referred
to—appeared in each instance immediately above the red
lines. And no negro’s name appears in any other position.

5. An expert examiner of questioned documents of dis-
tinguished reputation (149) testified that the ink used in
writing each one of these names (152-161) is superimposed
upon the red lines and therefore must have been written
after the red lines were drawn. The expert was not cross
examined. His testimony is uncontradicted.

#*Moody testified that it was customary when drawing these lines to leave
alinebhnkafterlhemmﬂwhichhadbeenwﬁﬂmbythealdbmrd(“'
65). The books show that except in @ few instances this was generally
done. Opportunity, therefore, existed for the insertion of names above the
redlinumﬂmitmightappearthutheymdformdapano{1heold
jury roll. . ;
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The conclusion is inescapable that the books were
tampered with and that the six names all appearmng in
the same position were written in after the new jury com-
mission came in and after the red lines drawn there to
distinguish the old jury list from the new had been placed

in the book.* Judge Callahan admitted that the matter
was suspicions and that he would have been in grave doubt.

(165) had it not been for the following reasons, which, how-
ever, cannot in any sense support his conclusion.

a) Judge Callahan refers (164) to the fact that the wit- .

ness “‘right at the beginning of his testimony’’ mentioned
a date, presumably 3/20/31 (154), as written under the
red line, but dates written under the red lines are of no
significance and especially irrelevant is it whether the new
clerk may have written the date on which the new-jury
commission took office before drawing the red line or after
drawing the red line. The relevant faet is that every
negro name supposed to have been on the old jury rolls
was superimposed upon the red lines and that the red
lines were drawn after the new commissioners came in.

b) Judge Callahan refers also (166) to an entry dated
in March, 1929, which he said appeared to be under the
red lines. The record shows no such entry. But in any
event the significance of the argument is difficult to grasp.
A forgery is shown only when an entry purporting to be
part of the old jury roll is written over lines that were
drawn after the new jury commission came into office.

~¢) Finally, Judge Callahan thought that he would not
be authorized to presume that someone committed a crime

"nlisCourtcénseethisfaetforitselffr;ammmmimﬁqno{tbe

“original books. The expert also called attention to the difference between

the kind of in® used in writing these six names and that used in writing
the other names (153-159). i ’
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or to cast a reflection on the officers whose duty it was to
keep the books (166-167). But whatever may be the impli-
cations the fact is that the evidence is uncontradicted and
unexplained that names were written into an old jury-roll
after new commissioners came in.

The Supreme Court expressly declined to pass on the
question whether the names were “fraudulently placed
there’ (683). They said: ‘‘This charge in no manner in-
volved any member of this jury board’’ (683). The Supreme
Court having rested their decision upon other grounds held
that a consideration of this matter is ‘‘wholly immaterial,
and wé pass it by without any expression of opinion
thereon’’ (684).

The explanations accepted by the Alabama Supreme Court.

The grbund's upon which the Supreme Court based their
denial of the motion to guash likewise find no real support
in the evidence:

(1) They say that more white male citizens of proper

.. age qualification were excluded than negroes (681). But
this is no answer to the contention that no negro was ever

called to serve and that no negro name appeared on the
jury rolls. Especially is this the case in a community where
under the statute all qualified males were required to be
placed on the jury rolls (Code, § 8606, Appendix, p. 30).

(2) They indicate doubts whether there were any quali-
fied negroes (683). But they do not state this as a finding
or suggest that the evidence would warrant any such find-
ing. And as we have geen, supra, such a finding would
not be supported by the evidence.

(3) They rest their judgment on the testimony of the
commissioner which they state was to the effect that fhe
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matter of race or color ‘‘never entered into their discussion
or consideration in selecting those to go upon the jury
roll, and they did not know, and, therefore, could not say
whether any of the negro race was on the roll or not”
(681) and further, that the jury commission did not ‘auto-
matically or systematically exclude anybody’’ and that the
question of race or color was not mentioned and no one
excluded on account thereof (681).

There are to be sure, general statements in the record
to that effect. Commissioner Stewart testified that they
never discussed race or color (84, 111, 112, 113, 115), that
“we didn’t automatically or systematically exclude any-
body’’ (85). But the detailed testimony gives no facts to
support the conclusion that there was no discrimination.
The commissioners presented temporary lists to various
unidentified persons in the different precincts and had
them check off from those lists the names deemed by
them to be gualified. The commissioners took the selec-
tion of these unknown persons.®* Consequently the selec-
tion was made by those persons. There is nothing to in-
dicate that they did not intentionally exclude negroes. The
presumption of discrimination from the continued exclu-
sion of negroes has, therefore, in no way been overcome
gince the actual selectors did not testify.  The bare pro-
testations of Stewart are without meaning in these eir-
cumstances.

The general statement that race or color was not dis-
cussed must be considered in connection with testimony
overlooked by the Supreme Court that on the lists, before
the rolls were finally made up, there appeared after the

*The Supreme. Court in discussing this phase of the case misread the
record,. They refer to the commission as “calling in people from different
precincts” and “questioning them” (681). The evidence is that the wun-
mamed persons made the actual selection, “they checked off the names of
the qualified jurors” (109). The commission took “their word for it" (109).
There is not the slightest evidence that they were in any way questioned
by the commission.
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names of colored people the word “‘col.”” (109).* Tt was
not necessary for any one to discuss race or color. Hxclu-
gion, under these circumstances, could be perfeet without
a single word being spoken.

- » - L -

Finally, the matter of discrimination is put beyond ques-
tion by the testimony of the commissioner himself. The
lists contained the names ‘of negroes. The rolls, on the
other hand except for the spurious six, contained the names
of none. Negroes were, therefore, rejected either because
they were not qualified or arbitrarily. We have seen that
there is a total absence of evidence of any witness who
testified, except in general terms, to the exclusion of ne-
groes because they lacked qualifications. What was not
commented on by either the lower or higher Alabama Court
was that the commissioner himself, in a series of questions,
specifically denied that he had ever excluded any negro
because of his age, because he was not a person esteemed
in the community, because he was lacking in judgment or
had a disease affecting his mentality, or had been con-
vieted of a erime involving moral turpitude, or because,
not being able to read he was not a freeholder or house-
holder (112) ; that he had never had occasion to exclude any
negro by reason of any of the disqualifying provisions
(113).

Clearly, there can be no basis for the assumption that
the exclusion of negroes in Jackson County rested on any
principle other than race.

*The commissioner himself testified not that he did not know whether he
was passing on negroes or whites, but that “he didn't know them all” (113-
114)..
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POINT III.

The court denied petitioner’s comstitutional rights in
refusing to quash the venire of the petit jury in Morgan
County where negroes had for years been excluded from
jury service. :

1) Nearly twenty per cent. of the population of Morgan
County in 1930 was colored (478)*,—37,865 whites, 8,311

colored. L

9) Intelligent witnesses (431, 437, 439, 447, 452, 456,
459, 461, 467, 468) named nearly 200 negroes who they said
complied with the qualifications necessary for jury duty.
The names included college graduates (431, 437, 456, 459,
465), pliysicians (468), dentists (431, 465), preachers (451,
453), business men (453), real estate owners (465, 470), a
notary public designated by the governor as of good moral
character (454), teachers (449, 453), a school principal
licensed by the State of Alabama after an investigation as
to mentality, academic qualifications and moral standing
and “‘certified as the type of person to teach the citizens
of Alabama’’ (456), Masons (458, 467) and members of
other lodges (467, 469), war veterans (445, 461), a first
lientenant in the World War (467). Many were voters
(431, 437, 439, 452, 465).° Some had been summoned for
duty on federal juries (455, 437).

Dr. N. M. Sykes, a colored physician of standing (468,
469) with the commission of a lieutenant in the medical
corps of the United States Army (470) testified that there
were many others that could be added to the lists of negroes

*The U. S. census figures show that the percentage of colored to
white persons in this county was even higher from 1890 to 1920, running
to nearly 25%.

**The defense was not permitted to show that before a colored man was
allowed to vote, he was examined as to his qualifications and required not
only to recite sections of the Constitution but to interpret them (432, 438,
439-441, 465).




qualified for jury service (453). The defense counsel stated
that he was prepared to furnish proof from about 400 com.-
petent, reputable witnesses to substantiate the allegations
of the petition pertaining to the qualifications of negroes
in Morgan County (472), but the Court limited him to two
additional witnesses (464) holding that the evidence was
cumulative (473)."

The Trial Court implied (495-496) that there was mo
doubt of the existence of qualified negro jurors in Morgan
County. It had indeed excluded further evidence to show
the ‘existence of gualified negroes as ‘‘cumulative’’ (473).
The Supreme Court, on the other hand, said there was a
conflict of evidence (685).

The only testimony that even squints in this direction
is the testimony of the Jury Commissioner Tidwell, but
he did not testify that there were no negroes in Morgan-
County who were qualified for jury service, merely that
he knew of no negroes so qualified (484). He did not pre-
tend to know all the negroes in Morgan County and the
record names many of those testified to as qualified whom
he admitted he did not know (483, 487).

3) We have, then, a colored community consisting of
one-fifth of the population of the county, among whom
are many individuals concededly qualified for jury duty.
No negro in the memory of men fifty years of age and
over had ever served on' a jury (434, 441, 442, 448, 452,
453, 457, 459, 463, 464, 466, 469, 470) or ever been called
for jury duty (434, 437, 441, 442, 448, 452, 457, 459,
462, 466, 469). The testimony is uncontradicted. Even the
white clerk Green, who had called about 2,500 jurors, stated
that not one of them was of the colored race (429). A
resident of Morgan County for about thirty years, he
did not remember ever seeing a single colored person
aervg on the jury (430).

There is'no showing that' negroes were unwilling to
serve. On the contrary, such evidence as there is, is that
they were willing (452, 470).
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4) The State made no attempt to show that there were
any negro names on the jury roll

The witnesses for the state questioned by the defense on
cross examination were unable to point out any negro
names (475, 477). The Court refused to permit the defense
to inquire into prior jury rolls (476).°

To overcome evidence so potent there must be a con-
vincing factual showing that the exclusion was not based
upon race or color,—a factual demonstration that there was
a conscientions attempt to weigh the qualifications of

" negroes for jury duty. Generalities—conclusions by the

officials that there was no exclusion—are of no avail against
the stark fact of exclusion continued for half a century
(Lee v. Maryland, 163 Md. 56, 66; Bonaparte v. State, 65
Fla. 287, 291** ; compare Estes v. Commonwealth, 229 Ky.
617, 619, 620).

The attempts to explain or justify the exclusion.

Both courts (496, 686) relied upon the presumption that
the officials performed their duty and upon the unsup-
ported statements by the officials themselves that they
never distinguished between white and colored,—that they
never discriminated (497, 686).

*And yet the Trial Court pointed out that if the exclusion ran over a
long period of years, it might be sufficient to show an illegal discrimination
(496).

**In the Bonaparte case the Court said:

“It would be beyond the ken of the judicial or any other mind to
appreciate how a deputy sheriff in a county containing more negroes
than whites could through a series of eight years in selecting jurors
for all the courts of the county abstain from selecting a single negro
for jury service during all those years, and then come up afterwards
and truthfully testify that he had not discriminated against the negro
race in the selection of a panel of jurors all of whom still belonged
to the white race” (p. 291).

In both the Lee and the Bomapgrte cases the court of last resort of the state
reversed convictions on the precise ground of the exclusion of negroes.

[
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The Supreme Court of Alabama referred to Thomas v.
Tezas (212 U. 8. 278) to justify its conclusion that the facts
of the case at bar showed no discrimination by the com-
missioners, but rather an honest exercise of judgment. How-
ever, the court disregarded the fact that in Thomas v. Texas
this court sustained the action of the state officials because
a negro was.on the grand jury whieh brought the indict-
ment and negroes were on the venire from which the trial
jury was drawn (212 U. 8., at p. 283).* .

The opinions stress that the jury commissioners '@lked
with various persons. But what informétjon they got is not
disclosed. Whether they talked with cglored persons is
uncertain. The one commissioner who testified*® leaves it
in doubt (475, 482, 483). He said that “‘to the best of
my recollection’’ (481) the Commission had passed upon
the names of the negroes testified to as being qualified. The
names on one of the lists ““looks familiar’’ (481). He was
not certain and he could not have been certain because he
did not know many of the negroes on the lists (483, 484)
and the names, as he finally said, ‘‘don’t amount to noth-
ing to me’’ (490). ;

But if it be taken for granted that the commission did
consult unnamed people, did receive unspecified information
and then passed upon the names of all the negroes in the
community, these things would be no answer to fifty years
of exclusion. Lip service is not sufficient nor compliance
with forms, when the substance is withheld.

*Indeed, the opinion of the state court, approved by this Court, showed
that the officials had regularly drawn a member of the colored race for
service on the grand jury and had drawn from one to three negroes each
week for service on the petit jury (96 5. W. 1069, 1073).

#* Affidavits in general terms and identical language were furnished by the
other two commissioners (492, 493). They recited that inquiry was made
“wherever practical” as to the qualification of those persons whose names
appmradoﬂthcliﬂmbmittedtoﬂmmbythciurydcrk.
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POINT IV.

The Court denied petitioner’s constitutional rights in re-
fusing to permit the petitioner full opportunity to prove the
systematic exclusion of negroes. .

The following rulings, all excepted to, hamperréd the de-

fense in its attempt to show discrimination.

1) Stewart, the Jackson County Commissioner who tes-
tified that race or color was never discussed, was not per-
mitted to be eross-examined to show why it was never dis-
cussed, why it never had to be discussed (86-87, 114).

The Supreme Court recognized the inquiry as material,—
for in its opinion it stressed the fact that race or color
never entered into the discussion or consideration of the
jury commissioners (681).

2) Petitioner was not permitted to show that no negro
name appeared on the jury roll of the Moody commission
(102, 106-107),—the jury roll subsequent to the one in con-
troversy.

The rulings were clearly erroneous both because the pro-
posed evidence bore on the existence of a deliberate custom
and because the fact that there were no negroes on the
subsequent lists would have been strong corroboration of
the fact that the six negroes’ names were forgeries (com-
pare Bonaparte v. State, 66 Fla. 287, 290).

A gimilar error appears in the refusal to permit inquiry
into the prior jury rolls of Morgan County (476).

The materiality of the error is emphasized by the state-
ment of Judge Callahan (496): ' g

“I think if it ran over a long period it might be

~ [sufficient] because I think one wounld be warranted in

saying there must have been something that does not
appear from the evidence’’.

o
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3) Judge Callahan assumed—wrongly, as we have seen
(supra, p. 17)—that there was testimony that there were
names of negroes on the jury roll. Especially in view of
this assumption it was error to exclude evidence offered
by the defense to show that there was no negro name on
the jury roll (161).

The reasons given by Judge Callahan cannot stand
analysis. He said that counsel ghould have been prepared
with the proof because from the testimony before Judge
Horton the previous spring it had appeared that there were
negroes on the jury roll (162). But the Court was in error,
even in believing there was any such evidence.®

4) Commissioner Tidwell was asked about the qualifi-
cations of J. J. Bykes, a colored man who had served on
the federal jury (455), whose testimony (451, 452) showed
him to be an honorable citizen with a clear understanding
of the duties of jurors and of their qualificajjons.

Tidwell, ori the hearing before Judge Horton, knew noth-
ing against the integrity of Sykes (484). Counsel there-
upon attempted (486) to inquire into the reasons why
Sykes had not been included on the rolls. The Attorney
General objected that the discretion of the jury commission
could not be impeached by cross examination as to’ the
qualifications of a particular person (485). The objection
was sustained (486). Judge Callahan later ruled that one
of the questions so excluded should have been admitted
(491).

Tidwell thereupon answered that Sykes had been barred
because he was badly erippled (491) and because “‘we had
other information which we thought might affect his char-
acter’’ (491).

This answer was inconsistent with Tidwell’s earlier tes-
timony that he knew nothing against Syke’s character

*Counsel had in vain tried to have the jury rolis produced (116, 132,
668, 669). The Attorney General had explicitly objected to the praduction
of the rolls (669).
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(484). Counsel accordingly sought to delve further. The
Court refused this saying ‘‘ That’s all you asked for”’ (491).

5) Since both courts (496, 685) expressly referred to
the testimony of Commissioner Tidwell, that the jury com-
mission had in their deliberations considered the names
of the colored persons testified to as qualified for jury duty,
it was material error to prevent cross examination by the
defense (489, 490, 491) to probe whether he could truth-
fully swear that they had considered each of the names
and further, if they did consider the names, just what tests
they had applied in considering them. 1

6) The Alabama Supreme Court assumed—improperly
as we have shown, supra, page 22—that there was some
conflict of evidence whether there were negroes qualified
for jury service in Morgan County (685).

Especially upon that assumption it was manifest error
to reject-the offer of the defense to call numerous wit-
nesses to show that there were any number of negroes
eligible for jury service (472, 473).

7) Where diserimination is the issue, it is of the ntmost
importance that inquiry be unhampered. But when Benson,
the newspaper editor, testified that he didn’t think negroes
had the sound judgment required by the statute (94) be-
cause they hadn’t made any study of jury duty (94, 96),
the defense was not permitted to inquire to what extent
white men met these qualifications (96, 98).*

The witness whose cross examination was thus curtailed

is a witness to whose testimony on direct examination the

Alabams Supreme Court made specific allusion (683).

*In order to show just how qualified Benson was to express the opinion
of the incapacity of negroes for jury service, announced over the defense's
objection (93, 94), the defense asked him the meaning of “esteemed” (99).
The Court ruled out the inquiry (99) but the Attorney General was
allowed to ask several of the megroes their understanding of the meaning
of this word (123, 130, 139, 141, 144, 146) over the objection of counsel

that the Court had excluded the very question when he put it to the editor

(123).
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The inherent difficulty of establishing race diserimina-
tion is only too obvious. Error in excluding evidence con-
cerning the fact that is the predicate of the Federal con-
stitutional right is a denial gf that right. /The point is
established by decision of this Court in this very field
(Carter v. Texas, 177 U. 8. 442, 448). By the same deci-
gion of this Court it is established—as by decisions of
state courts too it is established (Bonaparie v. State, 65
Fla. 287, 291; Whitney v. State, 42 Tex. Crim. 283, 285)—
that error there was in the rulings we have listed,—
material, repeated, gravely damaging.

CONCLUSION.

Neal v. Delaware and Strauder v. West Virgimia become
meaningless if communities that have raised themselves to
the level of the communities here are not to receive the
protection of the constitutional provision enacted for their
benefit. Jurisdiction must be taken of this application lest
a great principle be nullified. '

It is therefore respectfully submitted that this case is one
calling for the exercise by this court of its supervisory powers

to the end that rights under the Constitution of the United-

States should be preserved, and accordingly a writ of certiorari
should be granted and the Court should review and reverse the
decision of the Supreme Court of Alabama.

WALTER H. POLLAK,
OSMOND K. FRAENKEL,
Attorneys for Petitioner.

Warrer H. Poriag,
Osmoxnp K. FragNkeL,
Carn S. SterN,

of Counsel.
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ALABAMA CODE.

Seorion 3258. (6264) (4333) (4509) (4990) Assignment
or joinder of error unnecessary; duty of court.—In cases
taken to the supreme court or court of appeals under the
provisions of this chapter, no assignment of errors or
joinder in errors is necessary; but the court must consider
all guestions apparent on the record or reserved by bill
of exceptions, and must render such judgment as the law
demands. But the judgment of conviction must not be
reversed because of error in the record, when the court is
satisfied that no injury resulted therefrom to the defendant.

Seorion 6433. (3019) (616-620) (2761) (3113) (2760)
(2358) When bill signed—Bills of exceptions may be pre-
sented to the judge or clerk at any time within ninety days
from the day on which the judgment is entered, and not

afterwards; and all general, local, or special laws or rules

of court in conflict with this section are repealed, abrogated
and* annulled. The judge or clerk must indorse thereon
and as a part of the bill the true date of presenting, and
the bill of exceptions must, if correct, be signed by the
judge within sixty days thereafter. When the bill of excep-
tions is presented to the clerk, it shall be his duty forthwith
to deliver or forward it to the judge. Presentation of the
bill of exceptions within ninety days after the granting or
refusing of a motion for a new trial shall be sufficient to
preserve for review the rulings of the trial court on the
trial of the original cause, as well as the ruling of the
court on the motion for a new trial.

Seorion 6434. (8020) Striking bills of exceptions, and
declining to comsider them because not signed within time
required —The appellate court may strike a bill of excep-
tions from the record or file because not presented or
signed within the time required by law, but shall not do
80 ex mero motu, but only on motion of a party to the
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record of his attorney; the object and effect of this statute
being to allow parties to waive or consent for the time of
“digning bills of exceptions.

Secrion 6670. Emecutions on judgments; new trial must
be asked in thirty days—After the lapse of ten days from
the rendition of a judgment or decree, the plaintiff may
have execution issued thereon, and after the lapse of thirty
days from the date on which a judgment or decree was
rendered, the court shall lose all power over it, as com-
pletely as if the end of the term had been on that day,
unless a motion to set aside the judgment or decree, or
grant a new trial has been filed and called to the attention
of the court, and an order entered, continuing it for hearing
to a future day. (1915, p. 707, Seec. 3.)

Section 8603. (7247) Qualifications of persons placed on
jury roll and in jury box—The jury commission shall place
on the jury roll and in the jury box the names of all male
citizens of the county who are generally reputed to be
honest and intelligent men, and are esteemed in the com-
munity for their integrity, good character and sound judg-
ment, but no person must be selected who is under twenty-
one or over sixty-five years of age, or, who is an habitual
drunkard, or who, being afflicted with a permanent disease
or physical weakness is unfit to discharge the duties of a
juror, or who cannot read English, or who has ever been
convicted of any offense involving moral turpitude. If a
person cannot read English, and has all the other qualifi-
cations prescribed herein and is a freeholder or house-
holder, his name may be placed on the jury roll and in the
jury box. (1909, p. 305, Sec. 11.)

Sporion 8606. Jury commission must place mame of
every qualified person on jury roll: Use of initials alone,
not allowed.—The jury commission shall see that the name
of every person possessing the qualifications preseribed by
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this chapter to serve as a juror shall be placed on the jury
roll and in the jury box, and they may summon and cause
to attend before them any person residing within the county
and examine him on oath, fouching the name, residence,
occupation and qualification of any person residing in the
county. The commission must not allow initials only to
be used for a juror’s name, but one full Christian name
or given name, shall in every case be used, and in case
there are two or more persons of the same or similar name,
the name by which he is commonly distinguished from the
other persons of the same or similar name, shall also be
entered as well as his true name. (1909, p. 305, Sec. 14.)

Seorion 9459. Motions made in writing, on appeal, be-
come part of record.—All motions which are made in writ-
ing in any circuit court or any court of like jurisdiction
in any cause or proceeding at law, shall, upon an appeal
become a part of the record, and the ruling of the court
thereon shall also be made a part of the record, and it
shall not be necessary for an exception to be reserved to
any ruling of the court upon any such motion; and ‘it
shall constitute a part of the record proper on appeal.
(1915, p. 598, Seec. 1.)

Norris v. Alabama.
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Opinion of Court

Order Sending up Jury Rolls
Petition with Respect to Jury Rolls

547

L. 585
548, 623
563

607

558
568, 612
538

559

617

513

541

545

623

555

620

560

552

625
643
672
673
674
675

676
695
696




Judgment of Affirmance

Petition for Stay of Execution

Application for Rehearing

Decision on Application for Rehearing

¢

Application for Praecipe
Certificate of Clerk of Supreme Court
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