Company of Decatur, From a judgment 8 Div. 581
plaintiff, defondunt appeals. Transforred Bupreme Court of Alubama.
from Court of Appeals June 28, 1034,

AMrmed. Tehearing Denled Oct. 4, 1034,

Tennls Tidwell, of Decatur, and Wall & 1. Criminal law €=1082(4)

Wall, of Athens, for appellant. mruzmmﬂdtm&:
Nankin, Athens, for appelles. runs from £ judgment,

i ..'t . sentence (Code 1928, § 6433).
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ANDERSON, Chief Justice. 2. Criminal law hm -
1811 of exceptions more than 00 days
This action T against
th.ﬂ::d::tlﬂfllﬂ:'t:wﬂﬂ:?ﬂ:tﬂﬂﬂ after jndgment could not be considered al.

and coused by the negligence of the defend- oo onpon for new trial, which was
ant's servant in the operation of & truck On * . q,e0 filed after torm of court when judg-
the highway between Athens and Decatur, iaent hecame final, nnd court was without ju-
and the quostion of negligence Was Proper- rjegiction to pass on motion (Code 1923, §
Jy submitted to the jury, who found for the @438, 6067, G0T0). :

20

e iae ta o comintion that the o, & Celminsl aw &=10820)

motion which Is ineffective because of fail-
[1] The refusal of the defendant's charge 4 ure to fle in time (Code 1623, § 6439).
if not justificd for other reasons, was not re-
versible error, as it was substantislly covered 4. Criminal law €=1092(7)

; not
by the oral charge as well as defendant's giv Bill of exceptions in rape prosecution
on chorge I8 whmmathnfwmm%mmh:

The refusal of the defendant's requested for court to entertain jurisdiction, m
charges 7 and © can be justified because sub- stricken on motlon by state {Code 1907, §
stantially covered by given charge 10, even if 3020; Code 1923, §§ 6433, 6667, 6670).
not faulty, which we need not decide,

. [2,3] There was no error In refusing de- wmmmnmm
fendant's requested charges 14 and 20. If not ty: W. W. Callahan, Judge.
otherwise faulty, they each, In effect, Asvrle Haywood Patterson was convicted of rape,

sume a8 troe & fact which is dlsputed OF  gonua 8. Lefbowlts, Jos, R. Brodsky, Os-
‘which is’ contrary to an undisputed fact €&8d 4 ¥ Praenkel, George Rosier, and Carol
well be refused. Sullivan v. Miller, 224 Ala. gy.0 411 of New York City, and George W.
Chamiee, St., of Chattanooga, Tenn., for ap-

. ‘We do not mean to hold thet they could 20t giricken. If net Sled in time, this error was
hove been refused for other reasons not DEC- waived. Vietor T. M. Co. v. George (G. C. A)

essary to here set out. . €0 F.2d) 871; Ex parte Howard, 225 Als.
The ‘Jiagment of the clreuit court is af- 106,142 So. 403; Greer v. Heyer, 216 Ala. 223,
firmed. o g : 113 So. 14.

" Afirmed. i . Thos. E. Knight, Jr., Atty. Gen., and Thos.

Beay Lawson, Asst. Atty. Gen., for the State.

THOMAS, BROWN, and KNIGHT, Iy o ste the Sudgment was rendered. Tbe
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Appellant, Tinywood Palterson, was oon-
victed of the offense of rape, and his punish-
ment fixed at death.

The cause was before us on former appeal.
I*atterson v. Btate, 224 Ala. 531, 141 Bo, 105,

Other docvisions on nppeals by defendants
jolntly Indicted with thls nppellant are
Weems et al v. State, 224 Ala. 024, 141 Bo.
215, and Powell et al. v, State, 224 Aln. 540,
141 So, 201,

The judgments of afirmance In this court
were reversed for denial of the right of coun-
sel, or Inndequate provision for counsel, to
represent the defendnnts in the trial court,
Powell et al. v. Alnbama, 287 U. 8. 45, 53 8.
Ot. 55, 77 L. Ed. 158, 84 A. L. R. 627,

We have now nnder submission, being con-
sidered along with this cause, the appeal of
Clarence Norris v. Staté of Alnbama (Ala
Sup.) 150 So. 558, from a conviction under the
same indictment,

In this-cause, Patterson v. State, the state
submits a motlon to strike the bill of excep-
tions because not presented within the time
reguired by law.

The minutes show the verdict returned and
judgment of conviction thereon on December
1, 1083, and sentence promounced on Decem-
ber 6, 1983,

[1] The time for presenting bills of excep-
tions runs from the dste of the judgment of
guilty, not from the date of sentence. Lewis
v. State, 194 Ala, 1, 60 So. 918,

{2] The bill of exceptions was presented
March 5, 1934, the ninety-fourth day. This
was too late unless the time was extended by
the intervention of a motion for new trial.

Code, § 0433 provides: *Bills of exceptions
mny be presented to the judge or clerk at any
time within ninely days from the day on
which the judgment is entered, and not after-
warde, * * * Presentation of the bill of
exceptions within ninety days after the grant-
Ing or refusing of a motion for a new trlal
shall be sufficient to presarve for review the

afior the term of the court had explred, that
thereby the Judgment had bocome final, and
the court waus without jurlsdiction to enter-
tain, hear, and pass upon a motlon for now
trial.

This ruling was In accord with Morrls v.
Oorona Conl Co., 215 Ala. 47, 100 So. 278, a
case In which this question was directly pre-
sented.

The judgment In that case bud been ren-
dered on December 19, 1024, motion for new
trinl presented on December 27, 1024, and
duly passed to Janvary 6, 1025, when It was

taken, that belng filed after the end of the
term, the court was witbout jurisdiction to
bear it, that the motion was null and vold,
and must be stricken. In approving such
ruling, this court sald: “The statute provides
that after the lapse of 30 days from the
date on which the judgment or decree was
rendered the court shall lose all power over
it as completely as if the end of the term had
been on that day; and, we add, unless the
motion therefor was filed, called to the atten-
tion of, and passed by, the court before the
adjournment of the term, and before the
finnlity of the judgment or decree as provid-
ed by the statute after a lapse of 30 days
from the date of its rendition, The provi-
sion of the statute for the lapse of 80 days as
to such motions did not extend the term of .
the court as fixed by law, though the 80
days from rendition of a valld judgment or
decree had not explred.” Morris v. Corona
Coal Co., 215 Ala. 47, 40, 109 Bo. 278, 279.
The governing statutes there construed
were Code, §§ 6667, 6670. Both these statutes
are codified from the Acts of 1916, p. 707, H
1 and 8.

Prior thereto all motions for mew trials

were required to be made within the term '

under general well-known rules of law. The
act of 1815 contemplated open courts for most
of the year, but as to cases at law, terms were
not abolished,

The terms run from the first Monday In

January esch year to the last Saturday in

June, and from the first Monday after the
Fourth of July to and including the last Bat-
urday before Christmas day of every year.
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l:l..nﬂum:::‘:a of the matter. Tie could not do other than dlsrcgurd

restrictive :
rule therotofore obinining wherchy the cause the motlon or ptrike it '
wan considered fn ferl, and Judgments With-  ayg cuuo b wholly different from those fa.
in the brenst of the court, until the end of e yg)yjyg u walver of  dlscontinuance of 2 mo.
term. tion duly made, wherein the jurindiction of
The effect of the Morrls Case, snpr, is 0 the court has attached, such 88 Greer et al,
yold the thirty-dny statute, not to abrogate v. Heyer, 210 Ala, 220, 118 So. 14,

established N judgments be- _
;Mlmwﬁ%::;em.mum 18] The proviso of Code, § 6438, glving nine.

period end of ty dnys after the granting or refusing of a
r‘::m e motion for new trial, cbviously means & mo-
tion for new trinl which Invokes the jurisdic-
This rullng was not new, but in KecpIng 4., of the court to grant or deny it; post-
mmtmommmah-mmﬂd pones the finality of the judgment. The same
of years. proviso 100ks to incorporation of the ruling
Thus, I Mt. Vernon Woodbury Mills v. on the motion 1n the bill of exceptions for re-
Jumdnnm.mmxﬁ?i&: view along with rulings on the main trisl
So. 016, it was pointed out Forc3 i This ninety-dny extenston can have no ap-
day statute was copied Srom prior 198! AL puication to & case like this 1n which there
utes applicable 1o ‘was no motion for new trial before the Judg-
1688-89, p. 992, § 20) ment became final, where the document filed
In Southern Rallway Co. v. Grifith, 177 as & motion was functus from the beginning

copled, and the court quoted and followed Bx otherwise would be to say the motion was
mn@mnmuasdtmm- Mntm-.uthapnwotmm
pany, 105 Ala 221, 17 So. 182, saying: but effective for the purpose of extending
“e o % %n order to give it (the motion) Vi ¢he time for a bill of exceptions. Such rulk-

tality at a subsequent term, and give the ing would invite the filing of such & motion °

mﬂmmwmmlgummm- m,mmammmmu“.m
Wvely appear from the record in the cause of exceptions, and virtually sbrogate the stat-
that the motion was mnde and called to the gyte,

attention of the court, and continued during hold the time foF

the term at which the judgment was Po le::.l:::':l'ﬂlthgeg:pdm fn this case .
dered ; ' otherwise the court lleve‘r'ntm'- ﬂm:uimdmmmnM!ﬂ
wnﬁlwithwtpmwenmhit. uthonuhmmnﬂmmrnmtrhlmﬁn

!nm_wot.burcnmmumprlnclﬂeh filed.

Ny [4]Douutonwthuthemdm
- ’““’w"‘:‘::;‘“%‘“’ ﬂrnlmnlthe.trkkenonmoﬁmo!mm?
was made term, woas
zxmumwwum. wThe appeliate court may strike a bill of
« to act upon it at a subsequent term. presented or signed within the e requi
: : ’ whw,mm:lutdomu:mmw
mmrﬂsmm“ﬂmmﬂeﬂ onh'bnmuﬂmdsm-tntbenmuhh
to motions made within the thirty-day period giioney; the object and effect of this stat:
and during the term. In other words, the ... .ing to allow parties to walve or consent
othdMnd.Mm:;nat::ng Code, § 6434 (8020).
new trial, is the same now as before
ute of 1015, Childers v. Samoset Cotton Mlils, mmum_mwmmum
218 Ala. 292, 104 So, 641; Mt.-Vernon Wood- Tight of its history and relation to former stat-
bury Mills v, Judges of Fifteenth Circuit, su- utes.
pra. In Bttore v. State, 214 Ala. 99, 106 So. 508,
-w-nu.mmmmm nsmﬂmseﬂmMmmmw
pew trial in this case was functus; the judg- pellant was convicted of murder, It was
ment had become final; the motlon could not sought to excuse presentment within time be-

jnvoke the jurisdiction of the trial court; It mdwﬂmuewu'ﬂlmqh

-
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given afier the tme for presentment had ex-  ucler of the provislons of wectlon 3010, nor
plred. £ arm e nppelisie court with any discretion

But the court further proceeds, very defi- Wilh respect (o the granting of n moton prop-
nitely, bocnnse of the hnportance of the ques- €rly mnde and scnsonably juvaking the mon-
tion, 1o construe and decinre the real mony- dntory rule of the statute, Buker v, C. of 0.
ing of the stulute. ty. Co, 106 Aln. 400, 400, 01 Ro, 700; Box v.

The outire Rlacussion shoutd be read, but 5% - Go., 384 Als. 308, 000, 84 8o, 00"
we here guote the conduding portion of the By referonce to Baker v, Central of Georgln
opinton as follows; Rallway Co., 165 Ala, 400, 408, 51 So. 700, will

s walver of coniint theesly yoontioned B8 SOUNA & Joag J1ne'of eascs, civil and crimi-
we construe to mean such as 1s Indicated by & nal, uniformly holding in line with Ex parte
fallure to move to strike upan submission of 11k SUPFR.
the cnuse on appenl, just as had been the rule The stalutes were Intended to bring litige-
cstablished as to signing bills of exceptions, tion to an end, to remedy some of the evils of
under scetlon 3020 of the Code of 1007. Un- the law's delny, and we are wnwilling to de-
der the statute as It ngw reads, the g rt from scttied construction.
of the tine of presentation Is also included  While we do not guestion the bona fide in-
within its operatlon, : tention In this Instance to conform to our
“We entertnin the view, therefore, that the laws touching motions for new trial and pres-
added clause was intended merely as doclara. entation of bills of exceptions, we must fol-
tory of the purpose and effect of the statute, low the long-established rules in this regard,
as it had previously existed and been con- and, therefore, hold the bill of exceptions in
strued as 1o signing bills of exceptions, and this cause, on ‘of the state, must be,
not as making any change in the law as to and Is, stricken.
the time withis which bills of exceptions are Al questions reviewable alone by bill of ex-
fo be signed and presented, ceptions must, therefore, be disregarded.
“It results that the motion of the state to  No error appearing in the record as thus
strike the blll of exceptions must be sus- presented, the judgment of the court below
tained.” Bttore v, State, 214 Aln, 89, 100, 108 must be, and Is, affirmed,

Bo. 508, 509. The day fixed for the execution of the sen-

See, also, Beatty et al. v. McMillan, 226 Ala. tence of law having expired, it Is ordered that
405, 147 So. 180; Battle v. Wright et al, 217 Friday, the 31st day of August, 1984, be set
Ala, 854, 110 So. 349; Macertney v. Gwin, 218 for the execution of the death sentence ac
Ala. 529, 119 So. 288, : cording to law.

The rule as to signing & bill of exceptions ARyl
ander section 8020, Code 1907, thus declared  All the Justices concur.
applicable to presentation under section 6434, >
Code 1928, was stated in Ex parte Hill, 205
Ala. @81, 89 So. 58, as follows: @

“Section 8019 of the Code is mandatory In
mwwmdmm
if correct, be signed by the trial judge within
90 days after the date of presentation; and
Dbills not so signed must be stricken on proper 15 So. TS 3
and seasonable motion. Baker v. C. of G. Ry. ALBERT v. NIXON.,
Co., 165 Ala, 466, 51 So. T98; Buck Creek 8 Dilv, 582
Lbr. Co. v. Nelson, 188 Ala. 248, 68 Bo. 478; ¥
Deason v, Gray, 189 Ala, 672, 66 So. 646; Sell- Bupreme Court of Alabama.
ers v. Dickert, 104 Aln. 061, 69 So. 604; T. C. Oct. 4, 1934.
L &R Co.v. Perry, 10 Aln. App. 371, 64 80. . Contracts =164
851. . S Two or more writings executed contem-
“Section 3020 of the Code Is restrictive, and poraneonsly by same parties and relating to
not ennbling, and its only purpose and effect same subject-mattar will be construed togeth-
h_hmmwmmm*“w“'“wbmmmm _
bills not signed within the time prescribed by o vendor and purchaser €=334(5)
law, ex mero motu, as was formerly the prac- Vendor's written agreement to remove
tice. It does not change the mandatory char- ncumbrance of mortgage from land sold or

@=For other cunes _ummmmummummmmm
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