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BRIEF FOR APPELLANTS.

These are two of what have come to be known
as the Scottsboro cases, Both defendants have
been convicted of rape and sentenced to death.
Defendant Patterson has been tried three times, )
defendant Norris twice. Appeals from the first
trials of the two came before this Court in 224
Ala. 524 and 531 (see also 224 Ala. 540). These
judgments of conviction, which were affirmed by
this Court, were subsequently reversed by the
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Supreme Conrt of the United States on the ground
that the defendants had not had adequate repre-
wéntation by counsel (287 U. 8. 45), Thereafter
a change of venue was had from Jaekson County
to Morgan County and a trial held of the defend-
ant Patterson alone, before Judge Horton and a
jury in April, 1933. The verdiet of the jury in
that ecase Judge Horton subsequently set aside
on the ground that it was contrary to the weight
of ovidence. The third trial of Patterson was
then had before Judge Callahan and a jury in
‘November, 1933. It resulted in the conviction
from which one of the present appeals is being
. taken. Norris’ second trial immediately followed
this third trial of Patterson.

Both appeals are being argued in a single brief
because so many of the legal questions which
arose ai the two trials are the same. In particu-
lar is this true of three motions which were made
in advance of the trials proper a}nd which in both
cases rested on the identical records—one to qnash
the indietments, one for a change of venue and
a third to quash the venire.

The basis of the first motion was’ that the de-
fendant had been denied the equal protection
of the laws guaranteed him by the Fourteenth
Amendment of the United States Constitution be-
canse, in the selection of the jury roll from which
were drawn the grand jurors who found the
indictments, *diserimination had been exercised
against him as a Negro. Defendant asserted in
his petition that there were in Jackson County
at the time of the preparation of this jury roll
many Negroes qualified for jury service, that no
Negroes had ever been called for such service or
had served as jurors and that the reason why
they had been excluded was the fact of their race
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(Patterson transeript, pp. 48, 49). To the denial
of the motion to quash the indictments due ex-
ception was taken (Patterson transeript, p. 167).
The nature of the testimony and the arguments
based upon it will be more fully discussed here-
after. By stipulation in the Norris case all this
testimony was made available to-that defendant
(Norris transeript; p. 44).

The“motion for ehange of venue was supported
by voluminous affidavits which claimed the exist-
ence in Morgan County of a state of feeling inim-
ical to the defense and its counsel such that no
fair trial could be had there (Patterson tran-
seript, .pp. 168 and following). On the hearing
of this motion testimony was taken and affidavits
filed on behalf of the State. The questions aris-
ing on this motion also will hereafter be dis-
cussed. To the Court’s denial of the motion ex-
ception was duly taken (Patterson transeript, p.
418) and by stipulation this reeérd also was made
available to the defendant Norris (Norris tran-
script, p. 44).

The third motion, that to quash the venire,
rested on the ground that there were Negroes in
Morgan County qualified to serve as jurors but
that none had ever been called fer jury service
or had served, and that the exclusion was due
to their race and was in violation of the Four-
teenth Amendment of the United States Consti-
tution (Patterson transcript, pp. 419-424). After
the denial by the State of the allegations of the
motion it was stipulated that the testimony taken
before Judge Horton on a similar motion be of-
fered in evidence and the same was read (Patter-
son transeript, p. 429). Judge Horton had ruled
that a prima facie case of diserimination had been
established by the defense and had put on the
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State the burden of showing that none had ex-
isted. The State attempted to meet this burden
and Judge (allahan denied the motion, to which
denial an exception was duly reserved by the de-
fendant Patterson (Patterson transeript, p. 497).
By stipulation this motion and the rulings made
‘were made available to the defendant Norris (Nor-
ris transeript, p. 44).

In both cases pxceptions were reserved to cer-
tain rulings of the Court in connectiop with the
examination of the jurors. Exceptions were also
reserved to numerous rulings throughout the
trials relating to the introduction and exclusion
of evidence, to remarks madé by the Court to
counsel during the course of the trial, and, in
cortain instances, to remarks made in summation
by the prosecuting officer and to the Court’s
charge and refusal to charge.

In both cases motions were filed for new trials
which were stricken by the Court on motion by
the State which claimed they were filed too late.
Exception was taken to this ruling (Patterson
transeript, p. 784; Norris transeript, p. 25). All
these exceptions are presented to the considera-
tion of this Court. For their proper understand-
ing it will be necessary to diseuss in some detail
the testimony produced at the trials. This evi,
dence is in numerous vital particulars entirely
different from that which appearcd in the records
before this Court on the first appeals.

The Evidence.

The eontention of the State was that these two
defendants, together with seven other Negro boys,
had raped two white girls on a freight train while
it was passing from Stevenson to Paint Rock. On
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the same freight train there had been five white
boys, two of whom, Lester -Carter and Orville
Gilley, were witnesses at these trials. At the
trials at Scottsboro both these girls, Vietoria
Price and Ruby Bates, had testified for the
prosecution. At the trials now under review only
Vietoria Price so testified. Ruby Bates had at the
trial before Judge Horton appeared as a witness
for the defense. At the trials now under review she
did not testify in person as she was ill in New
York (Patterson transeript, p. 724), where her
deposition was taken, This was nsed in thé Nor-
ris case (Norris transeript, p. 585) but not in the
Patterson case becanse in the latter instance the
Court refused to grant an overnight adjournment
in order to await-its arrival (Patterson tran-
seript, p. 766). This refusal constitutes one of

_ the, exceptions which will be argued hereafter.

At the present trials, therefore, as will be de-
veloped -in detail, Vietoria Price ascerted that
there had been raping, Ruby Bates asserted that
there had been none. '
Victoria Price testified that she and Ruby Bates
had on March 24, 1931 left their home in Hunts-
ville, traveling together alone on a freight train
bound for Chattanooga (Patterson transeript, pp.
513, 514). She denied that she had left Hunts-
ville in company with Lester Carter (Patterson
transeript, p. 513). At one trial she admitted hav-
ing known him in Huntsville by sight (Patterson
transeript, p. 518); at the other that she had
never seen him before in her life (Norris tran-
geript, p. 521). Carter testified that he had known
both these girls for some months before the
freight ride, had been very friendly with them
and had left Huntsville with both of them in ac-
cordance with a pre-arranged plan to which Jack
Tiller was a party (Patterson transeript, pp. 662,
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665, 666; Norris transeript, pp. 607, 608). Aec-
cording to Victoria Price’s own story Tiller was

her “‘boy friend” (Patterson transeript, p. 513;

Norris transeript, p. 524). Ruby Bates corrobo-
rated Carter’s statement regarding the ride from
Huntsville that it was a pre-arranged affair (Nor-
rig transeript, pp. 587, 588). It ghould be noted
that most of her answers were excluded by the
Court which fact appellants claim, and will here-
after argue, constitutes prejudiecial error.

Capter testified that when the freight train
arrived in Chattanooga toward evening of March
94th he met Orville Gilley, while he was with the
two girls (Patterson transeript, p. 667; Norris
transeript, p. 608). All attempts to find out what
thereafter occurred during the course of that
night and where the girls and Carter spent those
hours were frustrated by rulings of the Court
which rulings will again herein form the basis of
subsequent diseussion. Carter did testify that he
and Gilley had been together the entire night and
that they had been separated from the girls for
only a few minutes at a time (Patterson tran-
seript, p. 668). dilley corroborated meeting Car-
ter with the girls along the railroad tracks out-
side Chattanooga (Patterson transeript, pp. 596,
597). Ruby Bates testified to the same effect
although much of her testimony was not per-
mitted to go before the jury (Norris transeript,
pp. 589-591).

As appears from the records of the Scottsboro
trials on file in this Court Victoria Price had there
testified that she and Ruby Bates had spent the
night in question in Chattanooga with an acquain-
tance of theirs by the name of Callie Brochie at
the latter’s home on Seventh Street (Weems and
Norris transeript, pp. 18-19; Patterson transeript,
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pp. 19-20). At the trial before Judge Horton she
testified to the same effect (see current Patter-
son transeript, pp. 769-770). At that trial it was
established that Do such person as Callie Brochie
resided in Chattanooga (Patterson transeript, pp.
776-777). This discovery constituted one of the
facts Judge Horton relied on in his refusal to
credit Vietoria Price (see Patterson transeript,
p. 753). As will be hereafter developed more
fully, at each of the trials under review all ques-
tions directed to the ascertainment of how Vie-
toria Price spent the night before the alleged rape.
were excluded by the Court and exceptions were
duly taken (see Patterson transcript, pp. 516-518).

Regardless of the particular way in which they
spent that night it is clear that these two girls
and these two boys formed a group. Gilley tes-
tified to buying food for the girls in the evening
(Patterson transeript, p. 599) and begging it in
the morning (Patterson transcript, pp. 597, 599).
According to the testimony of Carter, of . Gilley
and of Ruby Bates, all four of them boarded a
freight train bound back to Huntsville on the
morning of March 25th (Patterson transeript, pp.
601, 669; Norris transcript, pp. 578, 591, 609).
Vietoria Price, on the other hand, persistently de-
nied that on the trip back from Chattanooga to
Huntsville either Carter or Gilley accompanied
herself and Ruby Bates (Patterson transeript, p.
518; Norris transeript, p. 523).

The freight train which was travelling west
from Chattanooga consisted of 43 cars, inclusive
of engine and caboose. Its exact make-up was tes-
tified to by Turner, the conductor on the day in
question, and is of some importance in the under-
standing of what oceurred on the train and at
Paint Rock, where the arrests were made. Part
of the present brief consists of a diagram of this
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train and the station area at Paint Rock. The
‘items in the deseription which should be borne in
mind as being important are first, that there were
certain empty box cars near the end of the train
(Patterson transeript, p. 613; Norris transeript,
p. 397), and second, that near the front of the
train there was a string of eight gondola cars to
the rear of which were also some box cars. The
first of these gondolas was the eighth car behind
the engine (Patterson transeript, p. 613; Norris
transeript, p. 561). These gondolas were loaded
with chert, or the ground stone used on the road
bed of the railroad (Patterson transeript, p. 614).
The chert filled the gondolas up to about 1% or
9 teet of its top (Patterson transeript, p. 509;
Norrig transeript, p. 514).

On this moving freight train there were, in ad-
dition to the two girls and their two companions,
at least five other white boys and a number of
Negro boys. Carter testified that after the train
left the tunnel at Look-out Mountain coming ont of
Chattanooga a fight started between some Negro
boys and some white boys (Patterson transeript,
p. 671; Norris transeript, p. 609) and that one
of the white boys asked him to lend a hand if
further trouble should develop (Patterson tran-
seript, p. 671).

At Stevenson the train stopped for the pur-
pose of taking on another freight car (Patterson
transeript, p. 613). Vietoria Price tesyiﬁ’ed that
when it halted there she and Ruby Bates got out
of the oil car on which they had been riding and
went by themselves into a gondola car (Patterson
transeript, p. 509). Gilley, Carter and Ruby Bates
stated that at Stevenson the group of four
changed to the gondola (Patterson transcript, pp.
592, 670; Norris transeript, pp. 609, 578, 592).

9.

The testimony is in conflict whether the other
white boys got into the gondola in which these
two girls, Carter and Gilley ‘were traveling. Vie-
toria Price eclaims that all the white boys entered
this gondola after she and Ruby Bates had got
in and that the girls paid no attention whatever
to them, stating of these hoys: ‘‘they had their
feet towards us laying down on their stomachs,
with their heads towards the engine’” (Patterson
transeript, p. 509; Norris tramseript, p. 518).
Gilley who, as already noted, contradicted the
proseentrix in her claim that she was not travel-
ing with any of the white hoys, also contradicted
her in his deseription of how they were placed
in the car. He said that the boys faced the girls
(Norris transeript, p. 579). He did, however,
assert that the other white hové were in the same
gondola (Patterson transeript, p. 593; Norris
transeript, p. 578), whereas Carter and Ruby
Bates both testified that the original group of
four remained alone in one of the gondolas and
that the other white hoys were in a different car
(Patterson transeript, p. 671; Norris transeript,
pp. 610, 592).

Oarter testified further that shortly after the
train left Stevenson a fight started between these
other white boys and some of the Negroes some-
where on the train, and that the white boys came
from the rear of the train into the gondola next
to the one in which he was riding with Gilley
and the girls and asked that he and Gilley help
them in the threatened fight (Patterson transeript,
p. 671). Ruhy Bates testified that some talk took
place between the white boys and Carter, follow-
ing which Negroes came into the gondola to the
rear of them and a fight began (Norris transeript,
p. 592). Carter started to cross over from the
one gondola to the other to join in the scrimmage
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but instead jumped off the train when he saw
that the Negroes were oufnumbering the whites
(Patterson transeript, pp. 671, 676; Norris tran-
«eript, pp. 610, 614). With four other white boys
he then walked back to Stevenson from which
place the group was taken to Scottsboro (Patter-
son transeript, p. 672; Norris transeript, pp. 610,
616).

A number of people along the right of way of
the road saw the fight going on on the train. Lee
Adams, a farmer, who was sitting on a load of
cross ties on a wagon about a mile west of Steven-
son when the freight train passed him (Patterson
transeript, p. 582; Norris transeript, p. 547) tes-
tified to having observed some geuffling. He did
not see any women (Patterson transeript, p. 584).
All he remetibered was that two people were
thrown off the train and that, as he reached the
railroad, track, he saw those people going back
towards Stevenson with blood on their faces. He
did not speak to them (Patterson transeript, p.
583; Norris transeript, pp. 547, 548). i

Luther Morris, another farmer, testified that
he lived a mile and a half west of Stevenson and
that he saw this freight train through a window
in the loft of his barn. He claimed to have ob-
served seven or eight Negroes and five or gix
white boys and to hdve seen the Negroes put the
white boys off. He also saw two girls in the car
(Patterson transeript, p. 571; Norris transeript,
p. 618). At the Patterson trial he stated at first:
“They were in the bottom or close to the bottom,
I could only see their heads’’ (Patterson tran-
seript, p. 571). Later, however, he asserted:
‘“they were standing up fixing to get off”’ and
denied he had said they were in the bottom of the
car (Patterson transeript, p. 577). At the Norris
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trial he testified: *I seen something going on
very serious. * * * When I saw somebody -put
hands on these girls I quit watching. Then I seen
them throw off two or three‘white boys’’ (Norris
transeript, p. 618). According to his recollection
the girls were dressed in overalls but not in coats
(Patterson transeript, p. 577; Norris transeript,
p. 620) nor did he notice any bats (Patterson

. transeript,p. 580): He was able to give no rea-

son for knowing they were women. He said he .
had seen the Negroes take hold of the girls
after they tried to get off and that ‘‘the negroes
grabbed them and snaked them to the bottom of
the ear’’ (Patterson transeript, p. 580). He added
further that he had heard sereams and cries (Pat-
terson transeript, p. 581; Norris transeript, p.
619). He made no effort, he testified, to reach a
telephone after what he had observed nor to ad-
vise anyone that two women were being attacked
(Patterson transcript, p. 582; Norris transeript,
p. 620). “I just stayed home and said nothing”’
was his statement at the last of the trials.

This train was also observed about half a mile
beyond the place where Morris had seen it by
Tom Dobbins, a farmer, and his employee, Sam
Mitchell. Dobbins testified that he saw a lot of
people in the gondola, scuffling around. It looked
to him like fighting going on between white and
colored people but he saw no one get off the train
(Patterson transcript, p. 585; Norris transeript,
p. 558). He was unable to state whether there .
were women abroad (Norris transeript, p. 558).
He remembered seeing some Negroes standing in
a box car near the caboose while the fighting was
in. progress near the front of the train (Norris
transeript, p. 5569). Sam Mitehell, his Negro em-
ployee, who was with him, also testified to a fight
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between white and colored people and said there
were Negroes in the doorways of box cars fur-
ther down the train (Patterson transeript, pp.
585, 586; Norris transeript, p. 560). He said the
people who were wrestling were all men (Norris
transeript, p. 560). No other testimony was given
by any of the farmers along the way although at
some' of the trials there had been testimony by
other people, particularly by Ory Dobbins, the
son of Tom. His father testified that he eould
have appeared as a witness if he had been sub-
poenaed (Patterson transeript, p. 585).

Two of the white boys remained on the train.
John Gleason, one of the group of five white boys,
was not thrown off during the fight but remained
somewhere on the train all the way to Paint Rock
(Patterson transeript, pp. 608, 609; Norris tran-
seript, p. 581). Orville Gilley, who had a¢com-
panied the two girls in the ride from Chattanooga,
remained on the train with them. Gilley saw
Gleason at Paint Rock and was taken with him
to Seottsboro in the same truck with the Negroes
(Patterson transeript, p. 609; Norris transeript,

¢ p. 582). Whether or not he took part in the fight,

as also whether or not he attempted to get off the
train, remains in dispute. Carter testified that
he did not see what Gilley did (Patterson tran-
seript, p. 671; Norris transeript, p. 610). Ruby
Bates said that Gilley started to get off ““but was
pulled back in the ear by one of “the negro boys”’
(Norris transcript, p. 592). Vietoria Price gave
gimilar testimony (Norris transeript, p. 535). At
the first trial Gilley said he had never left the
car (Patterson transeript, p. 608) but at the sec-
ond he said they had at first tried to push him
off (Norris transeript, p. 582). It is undisputed,
however, that he remained on the train until it
reached Paint Rock.
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This fight between the Negroes and the white
boys had its origin, according to Carter, in diffi-
culties which began shortly after the train left
(Chattanooga and which, arising through a white
boy’s stepping on a Negro boy’s hand, continued
at intervals, accompanied by the throwing of
stones, until the train reached Stevenson (Patter-
son transeript, pp. 670, 677, 678; Norris tran-
seript, p. 609). ~The defendant, Patterson, him-
self testified about this. He said the boys swore
at each other (Patterson transeript, p. 620) and
that later on some of the white boys threw stones
back at the Negroes and aroused thejr anger, 80
a number of Negro boys decided ihy}' wounld go
forward to settle with the white boys (Patterson
transeript, pp. 621, 622).

The defendant was travelling in company with
Eugene Williams, Andy Wright and Roy Wright
(Patterson transeript, p. 620). He knew none of
the other Negroes on the train (Patterson tran-
seript, pp. 622, 626, 627). Andy Wright, the elder
of the two Wright boys, corroborated him in these
particulars (Patterson transeript, pp. 657-660).
Wracht stated that Norris and Weems were in the
ficht but that Powell, Montgomery and Roberson
were not (Patterson transeript, p. 660). Powell
himself testified that he had been riding between
two cars when he saw the fight and that he did
not join in (Patterson transeript, p. 652). Mont-
gomery testified that he was blind in one eye and
that the other eye was very weak; that he had
boarded the train at Chattanooga, got on an oil
car and remained there until he was taken off it
at Paint Rock. He said he knew nothing about
any fighting whatsoever (Patterson transéript, p.
655). Roberson, who was painfully sick with
both syphilis and gonorrhea, testified that he was
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in an empty box car all the way from Stevenson
to Paint Rock and that he too knew nothing what-
ever about the fight (Patterson transeript, pp.
649, 650).

Defendant, Patterson and Andy Wright both
insisted that this fight took place in the fourth
gondola from the caboose (Patterson transeript,
pp. 622, 658). Patterson testified that while the
ficht was in progress two white boys came from,
the gondola in front of the one in which the fight
occurred. Later he learned that these were Gilley
and Carter (Patterson transeript, p. 622). He
said he had not looked into the car from which
they came and had not at any time seen women
anywhere on the train (Patterson transeript, p.
623). Andy Wright also testified that two white
boys came over from the next forward gondola;
and he toe. denied having seen girls in that car
or on the train at all (Patterson transeript, pp.
657, 658). Powell testified that he had been rid-
“in'g between a box'¢ar and a gondola, that the
fight went on four gondolas away from him and
that he had seen no women on the train (Patter-
son transeript, p. 652). That this fight occurred
in one of the middle gondolas was Carter’s testi-
mony (Patterson transeript, p. 671; Norris tran-
seript, p. 609). Ruby Bates swore to the same
effect (Norris-transeript, p. 592). Gilley was in
doubt about the location of the gondola. He
picked it out from a model train which the defense
had produced in the courtroom as being one of
the two gondolas nearest the engine (Patterson
transeript, p. 605). After he left the witness
stand and conferred with counsel for the prosecu-
tion (Patterson transeript, p. 610) he changed his
testimony, stating he had been ““turned around as
to the place where the engine was’’ (Patterson

=
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transeript, p. 611), He admitted, nevertheless,
that he had seen the place of the engine on the
model before he picked the gondola out (Patter-
son transeript, p. 612). Viectoria Price alone of
all these witnesses insisted that she and the others
had travelled in the gondola next the box car
near the end of the train (Patterson transeript,
pp. 509, 522; Norris transeript, p. 534). She de-
seribed in detail dramatic in its effect how the
Negro boys jumped over her head as they filed
into the gondola from the adjoining box car (Pat-
terson transeript, p. 509; Norris transeript, p.
514). This story @Gilley did not confirm, although
he claimed he was facing the girls and should by
that token have been in a position to see the dra-
matic entrance, had it occurred (Norris tran-
seript, p. 579).

The question of the gondola in which the girls
were riding is of considerable importance as an
indieation of the untrustworthiness of the prose-
cutrix’s teftimony. As will be shown hereafter,
numerous witnegses saw these two girls at Paint
Rock in a position with reference to the train and
the station area such that it was impossible for
them to have been riding on the last of the gon-
dolas. Moreover the conductor of the freight
train, Turner, found a snuff box in one of the
middle gondolas (Patterson transeript, p. 614;
Norris transeript, p. 562). That Vietoria Price
had a snuff box was sworn to by Carter (Patter-
son‘transeript, p. 683; Norris transeript, p. 610).
Indeed Qilley testified that he had given her such
a box in Chattanooga (Patterson transeript, p.
605). She herself, while admitting that she had
snuff in h
transeripf, p. 526; Norris transeript, p. 524) was
evasive on the subject of the box itself (Patter-

~r

outh on this occasion(Patterson _
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son transeript, p. 525; Norris transeript, p. 524).

In further amplification of her dramatic ver-.

_gion of the fight Victoria Price testified that when
the Negroes came over into the gondola they fired
a shot (Patterson transeript, p. 509). Later she
stated it was two or three shots and that the
defendant, Patterson, had fired one of the guns
himself (Patterson transeript, p. 527). She gave
" no similar testimony at the Norris trial, perhaps
because Gilley denied having heard any ghots
(Patterson transeript; p. 609) and none were tes-
tified to by any of the farmers along the railroad
whom the prosecution called as witnesses. One
of these was, Adams, who definitely sta{ied that
he had heard no shots (Patterson transeript, p.
584), Mrs. Price testified that the Negroes had
two pistols (Patterson transeript, p. 526) and
that a number of them had knives (Patterson
transeript, pp. 511, 533; Norris transeript, p. 515).
At the Scottsboro trials she had on three sepa-
rate occasions testified as to the calibre of the
pistols she had seen (Pattersén transeript, pp-
718, 719). She claimed at the trials now under
discussion that she knew nothing about guns
(Patterson transeript, p. 526; Norris transeript,
pp. 527-528), her explanation of her earlier testi-
mony being simply: ‘I heard them called that”
(Norris transeript, 'p. 528).

No pistols were found on any of the defendants
when they were arrested and the only knife pro-
duced was, agcording to the prosecution, not one
of theirs but 4ne which Victoria Price claimed as
her.own. She testified at the first trial that Pat-
terson had taken it from her (Patterson tran-
geript, p. 510); at the second, that one of the
Negroes had done so and that she had next seen
it in the courtroom at Scottsboro in the posses-
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sion of Mr. Woodall (Norris transeript, p. 536).
At the Patterson trial there was no attempt to
account for the production of the knife-and no
evidence to show that it had been found in the
possession of either the defendant or any of the
other Negroes. At the Norris trial, however,
Woodall testified that he and Deputy Sheriff Sim-
mons had \searched the Negroes after they were
arrested and that he had found on the defendant,
Norris, the knife he identified as the same which
had been produced it Court (Norris transeript, p.
553). While Woodall claimed that after the
arrest Norris had said he had taken the knife
from omne of the white girls (Nowris transeript, p.
553), Simmons stated that Norris had told
Woodall it was his own knife (Norris transeript,
p. 557). In any ease, no attempt was made to
account for the absence of the pistols and the
other knives which Vietoria Price elaimed had
been in the Negroes' possession. The claim of
the prosecution must be, therefore, that those
Negroes who had knives of their own threw them
away, took a knife from the prosecutrix-and kept
that one, although it was the one object which,
if found in their possession, wounld incriminate
them. In connection with Simmons’ statement
that Norris claimed the knife as his own there
should be considered the testimony of Carter, that
he saw no knife in Victoria Price’s possession but
that, on the contrary, she had asked him in Chat-
tanooga for the mse of his, in order to open a
milk ean (Norris transeript, p. 610).

_Mrs. Price testified that the fight between the

_white boys and the Negroes lasted about five or

ten minutes (Patterson transeript, p. 528; Norris
transeript, p. 525). ‘At the first trial she claimed
she had been eager'to get out of the car as quickly
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as possible and had put one leg over the side of
the gondola (Patterson transeript, p. 529) but had
been prevented from jumping off because Negroes
were rumning up and down the side of the car
‘and two or three of them were standing at each
corner (Patterson transcript, p. 532). Neither
Gilley nor Carter witnessed any occurrences such
as these deseribed by the proseentrix nor had she
ever told this particular story at any previous
trial. And at the Norris trial, after first claiming
she had been prevented from jumping out by the
Negroes (Norris transeript, p. 515), she finally
admitted that during the entire duration of the
fight she had stood, “interested in watching the
ficht’’; that there had been nothing to stop her
from getting out of the gondola~and that she had
done nothing at all at the time (Norris transcript,
p. 525). She abandoned the story she had told
at the Patterson trial that she had been prevented
from getting out because Negroes had been stand-
ing in the corners of the car.

She claimed that twelve Negroes came over into

the gondola although she stated she did not count

them as they came (Patterson transeript, p. 526;
Norris transeript, pp. 525, 526). She said she
saw three of these get off the train later (Norris
transeript, p. 525) and she testified that six of
the Negroes had intercourse with her (Patterson
transeript, p. 511) and that the others had inter-
course with Ruby Bates (Patterson transeript, p.
511). It was, of course, her contention that all
the Negroes arrested had taken part in the rap-
ing. Indeed at one of the Scottshoro trials she
attempted picking out the order in which they had
made the attacks (Weems transeript, pp. 26, 27).
At another trial she included among those who
had raped her the blind Montgomery (Powell

19

transeript, p. 23). It was also there contended
that all the arrested Negroes had had intercourse
either with Victoria Price or with Ruby Bates.

At the last Patterson trial Mrs. Price testified
as she had done at Scottsboro (see Powell tran-
seript, p. 21), that “‘Haywood Patterson, while
the others were having sexual intercourse with
me, had a gun and kept going around the side to
keep the white boys off * * **’ (Patterson tran-
seript, p. 511). No one corroborated this highly
dramatic story which was obviously impossible in
view of the fact that the traih was moving at
about 35 miles an hour (Patterson transeript, p.
526). Moreover, had it been true, some of the
white boys would have been witnesses to the rap-
ing. None of them had testified at Scottsboro
although they were all there at the time, kept in
jail while the trials were being held. At the
Norris trial Mrs. Price seems to have realized the
extravagance of this bit of testimony because she
there denied it (Norris transeript, p. 530).

She stated that the six Negroes raped her very
quickly, one after the other (Patterson transeript,
p. 544).- At the Seottsboro trials, and also before
Judge Horton, her testimony had been that each
of the six had raped her only once (Patterson
transeript, p. 716). At the last Patterson -trial
she refused -to be definite on this subjeet and be-
came evasive in her answers to questions directed
toward finding out about how much time the rap-
ing had taken (Patterson transcript, p. 544). She
was vague about how long it went on, also about
her previous testimony on the subject (Patterson
transeript, pp. 545, 546). Before Judge Horton,
however, she had testified that these acts had
ended about five minutes before the train reached
Paint Rock (Patterson transeript, p. 716). She
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gave somewhat similar testimony at the Norris
trial (Norris transeript, p. 533).

While the raping was supposed to be going on
Mrs. Price wore a pair of step-ins, three dresses,
a shirt-waist, a pair of over-alls, a girl’s eoat and
a hat (Patterson transeript, p. 510; Norris fran-
seript, p. 516). The ¢ ghirt-waist’’ which she said
she wore under the dresses and the over-alls was
a blue shirt, a man’s shirt (Patterson transeript,
p. 515). She also wore a coat with a fur collar
(Norris transeript, p. 525). She claimed the
Negroes threw her down on the chert (Patterson
transeript, pp. 510, 536 ; Norris transeript, p. 516)
and said they pulled off her pants and jerked her
belt loose and then tore her step-ins apart (Pat-
terson transeript, p. 510). She asserted she_had
been hit on the face by practically all twelve
Negroes (Patterson transeript, pp. 933, 534). And
she festified that she had resisted with all her
force (Patterson transeript, pp. 536, 543). Mrs.
Price characterized the Negroes as heavy and
rough (Norris transeript, p. 526). Onme of them
had at all times her head pressed down with a
knife at her throat, and another her legs spread
apart (Patterson transeript, p. 511; Norris tran-
seript, pp. 516, 530).

And at considerable length she gave testimonv
regarding the injuries she sustained as a result
of the raping. There can be no doubt that, had
any such occurrence as she deseribed actuallv
taken place, it would have been not only matural
but inevitable that she suffer bruises and other
injuries in different parts of the body. Not only
did she claim that she did sustain such injuries,
but that these marks were present when she was
examined by a doctor at Paint Rock. Her testi-
mony regarding her injuries differed somewhat at
the two trials as it differed also from testimony
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she had given at earlier trials, both in point of
inelusion and of omission.

The prosecutrix stated that she was hit on the
face with butt end of a pistol and that this
blow cansed a little bleeding (Patterson tran-
seript, p. 532; Norris transeript, p. 527); that one
man hit her on the back with a pistol (Patterson
transeript, pp. 533) and that “practically all”
twelve Negroes hit her on the face (Patterson
transeript, p. 534)—this although, at the Nor-
ris trial, she was unable to state how many
had punched her in the face but did remark:
¢¢Syure, they punched me in the face; they knocked
my head around”’ (Norris transeript, p. 528). She
said: ‘“My whole face was swollen up and
bruised, black and blue kin’ly” (Norris tran-
geript, p. 528). '

In addition to a cut over her eye-brow she
had a seratch, she stated, over her eye, marks on
her throat, a swollen nose and bruised and swollen
lips (Patterson transeript, pp- 550, 551; Norris
transeript, p. 528). She said that the inside of
her lips bled (Patterson transeript, p. 551; Norris
transeript, p. 528). She claimed there were four
or five scratches on her breasts and bruised spots
all over her body, especially npon‘her stomach and
her legs; also that her ankles were swollen (Pat-
terson transcript, p. 551). And at the Norris
trial she added a new note, namely, that the skin
on her body had been torn in several places “‘on
my throat and on my face * * * also on my back.
I had one spot on my leg where it was gkinned
a little bit”” (Norris transeript, p. 533). She also
claimed that her stomach, hips and back were
sore (Norris transeript, p. 533).

At the trial before Judge Horton she had tes-
tified that there had been blood on her back (Pat-
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terson transeript, p. 717; Norris transeript, p.
529). At both the present trials she denied this
(Patterson transeript, pp. 541, 546; Norris tran-
seript, pp. 528, 529). She had also said before
Judge Horton that her vagina had bled and that
thLis blood had come out on her clothes (Patterson
transeript, p. 716), whereas at the trial before
Judge Callahgn she testified otherwise (Patterson
transeript, p. 546). However, at the Norris trial
before Judge Callahan, after some fencing on the
subject, she finally admitted that her vagina had
bled: T was kin’ly bloody, & little bit”” (Norris
transeript, p. 532). She here still denied her
former claim that blood had come out on her
clothes. At this last trial she described herself
as having been ‘‘all sore from the manhandling
and pummeling that I got. I was sore all over
my body, kin’ly”” (Norris transeript, p. 530), and
asserted that the Negroes had not spared her in
any way and had naturally hurt her face (Norris
transeript, p. 530). Finally, she said that in the
process of tearing her step-ins apart, a Negro
scratched her in the erotch (Norris transeript,
p. 537).

@illey denied having seen anyone hit Mrs. Price
(Patterson transeript, p. 606). And, although he
noticed her face at Paint Rock and later at Scotts-
boro (Patterson transeript, p. 606), he did not in
any way corroborate her as to the condition of
her face. Other persons who had seen her at
Paint-Rock had noticed neither bruises nor blood
(see Patterson transeript, pp. 565, 592).

At this point it will be useful to anticipate strict
chronology to point out what was observed by the
doctor when he examined Mrs. Price at Scotts-
boro some hours after she was taken off the train.
In the jail at Scottsboro the two girls were exam-

i

23

ined by two physicians, Dr. Liynch, the local health
officer, and Dr, Bridges, another local doctor of
standing in his community. Only Dr. Bridges tes-
tified at this trial although Dr. Lynch had testi-
fied at one of the Scottsboro trials. On those
occasions, as well as before Judge Horton, Dr.
Bridges had testified for the prosecution (see for
instance Powell transeript, p. 24). His testimony
was substantially the same at all the trials. Al
the two here under review the State did not call
him but the defense did. He testified that he had
been called to the jail to examine Victoria Price
on the afternoon of March 25, 1931, but that he
had refused to examine her there and had her
brought to his office, where he had examined her
at about four o’clock in the afternoon. He denied
having seen blood on her head, found cuts or marks
on her cheek or blood coming out from her mouth
or having discovered her lips swollen (Patterson
transeript, pp. 642, 643 ; Norris transeript, p. 564).
«1f T had seen that, I would have noticed it. We
were looking for those things’’ (Norris tran-
seript, p. 564). ‘I was examining her for the
purpose of finding marks, if possible, and I made
note of everything I saw’* (Norris transeript, p.
564). A little later he examined Vietoria Price’s
whole body while she was naked and found no
blood on her back and none coming from the
vagina, He testified that her private parts were
dry and all he noticed were some small seratches
on her wrist and some small blue marks in the
small of her back (Patterson transeript, p. 643) ;
Norris transeript, p. 564). He said he found no
lacerations of her vagina and no broken skin on
her legs or hack (Norris transeript, p. 564). The
only brnise which he found was ‘g gmall blue
spot about like & pecan in the small of the back”’
(Norris transeript, p. 566).

G
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Dr. Bridges further testified that at the time he
examined Victoria Price her respiration and pulse
had both been normal (Patterson transeript, p.
647 ; Norris transeript, p. 564).

He had observed no semen on her (Patterson
transeript, p. 643), although she testified that her
body and her elothes were wet with such semen,
stating specifically that the lining of her coat, her
dresses and her step-ins had all shown stains
(Patterson transeript, p. 547). She stated that
she wore these garments when the doctor exam-
ined her and that the stains were still there, also
that her legs were a little wet, wet enongh, she
said, for the doctor, “‘to tell it all right’’ (Pat-
terson tramseript, p. 550). At the Norris trial
she at first refused to admit that her body had
been wet by the Negroes but when pressed finally
tostified that the Negroes had wet her a little.
Tt wet me around my private parts, kin’ly * * *
o that as each man got off me I was more and
more wet’’ (Norris transcript, p. 531). She re-
fused to admit that at the trial before Judge
Horton she had testified that her coat had been
spattered with semen and that it was noticeable
while she was being examined by the doctors
(Norris transeript, p. 538). Yet such had been
her testimony, given without hestiation at the
trial of Patterson just a few days earlier (Patter-
son transeript, p. 547). The only thing which the
doetor noticed, he said, was a spot ori her leg
which was moist and the moisture covered with
coal dust but he said he had not been able to tell
whether this was semen or what it was (Patter-
son transeript, p. 647): No one testified to hav-
ing noticed the semen stains which Mrs. Price
deseribed nor were the clothes themselves pro-
duced as evidence at any of the trials, except that

-
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the step-ins were produced for the first time at
the trial before Judge Horton and again at the
last two trials. These step-ins as well as the
dresses, however, Mrs. Price had washed in jail
before the Scottsboro trials took place (Patterson
transeript, p. 555; Norris transeript, p. 536) ; and
her coat had been laundered at the instance of
one of tha deputies (Patterson transeript, p. 553).
The washing of these garments had not taken
place, however, until after the doctors had exam-
ined her (Norris transeript, p. 535).

There was no testimony by anyone that stains
of semen had at any time been observed on the
clothes of any of the Negroes.

This alleged raping continued, it appears, while
the train travelled in broad day-light through
populated country and passed a number of sta-
tions where people were standing to see it go by
(Patterson transcript, p. 616). An hour and ten
minutes were consumed in traversing the dis-
tance from Stevenson to Paint Rock (Patterson
transeript, p.\614). The stations between the
two places were Fackler, Hollywood, Scottsboro,
Larkinsville, Limrock and Woodville, of which
Hollywood, Scottsboro and Larkinsville were tel-
egraph offices (Patterson transeript, p. 564). The
day in question was a fair day (Patterson tran-
seript, p. 564). The conductor of the train had
heard of no trouble until he reached Paint Rock
(Patterson transeript, p. 614; Norris transeript,
p. 562). It would have been possible at any
moment to have called the attention of the train
crew by cutting the air between the cars or by
using the hand-brake of which there was one on
each ear; and it was also possible for a man to
go forward or back along the train (Patterson
{ranseript, p. 619).
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In spite of these facts no attempt was made by

either Gilley or Gleason to notify anyone on the

train that something was wrong. Gilley admitted
that he made no attempt to go back to the caboose
and communicate with the conductor (Patterson
{ranseript, p. 608) or go forward to communicate
with the engineer (Patterson transeript, p. 609).
[le made no claim that he was prevented from
leaving the car. On the contrary, he stated that
the Negroes had threatened to shoot him if he
did not go out (Patterson tranncripﬂ""p. 594) but
said that, nevertheless, he had remained (Patter-
son transeript, p. 608). Mrs. Price testified that
he had been prevented from seeking help while
the raping was gbing on because ““the colored
boys was holding their knives on him’* (Patter-
gon transeript, p. 512) but Gilley gave no such
testimony at the Patterson trial. And at the
Norris trial, where Mrs. Price did not give this
testimony, he contended for the first time that
Patterson had held a pistol to him (Norris tran-
seript, p. 569). However, he also said then that
they had tried to push him off the car (Norris
transeript, p. 569) and one tried to choke him
but he finally added: ‘“They tried for a little
while to put me off and then decided to let me
alone’ (Norris transcript, p. 582). He stated
also: *They told me to stay in this end of the
gondola up there from where they were” (Norris
transeript, p. 570). It is quite evident that Gilley
was not molested by the Negroes. He was evasive
when asked about the stations through which he
had passed, refusing to admit having noticed any
or even having bheen able to see over the side
of the gondola car (Patterson transeript, p. 607;
Norris transeript, p. 583).
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Gilley claimed that he had been the cause of
the raping’s coming to an end about fifteen min-
ates before the train reached Paint Rock (Patter-
son transeript, p. 594). He had asked Patterson,
the Negro with the gun, he gaid, to stop the raping
as one of the girls was gasping, her eyes were
bulging out, and they would kill her; and he
asserted that Patterson had thereupon told the
other Negroes to stop and threatened to put them
off the train if they didn’t (Patterson transeript,
p. 594; Norris transeript, p. 571). Victoria Price
told a quite different story, namely, that the at-
tacks had ended about five minutes before the
train reached Paint Rock (Patterson transeript,
p. 716) and that when Gilley tried to help her on
with her overalls Patterson had interfered (Pat-
terson transeript, p. 548). She testified that the
Negroes said: ‘““they were going to take us north
and make us their women’’ (Patterson transecript,
p. 548). Gilley heard no talk to this effect (Pat-
terson transeript, p. 594) and Mrs. Price failed
to corroborate him as to either the conversation
he had had with Patterson or regarding what- he
said Patterson had told the other Negroes. Mrs.
Price added in the Norris case that when the rap-
ing was over she was lying with her head in
Gilley’s lap and Ruby Bates was sitting down
¢¢with one of the negroes with his arm around
her neck’” (Norris transeript, p. 533). Ruby
Bates testified not only that there had been mo
raping but also that the Negroes had never come
into the car in which she and Victoria Price were
riding with Gilley (Norris tramseript, pp. 592,
598).

The train reached Paint Rock at about two
o’clock of that afternoon. The station was a reg-
ular stop for this freight (Patterson transeript,
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p. 567) and it was customary for the engineer to
blow hiz whistle and slow down coming around
the enrve (Patterson transeript, p. 563; Norris
transeript, p. 542). As it approached the station
on March 25, 1931, there were waiting on both
sides of the track about fifty or sixty armed men
(Patterson transeript, p. 566; Norris transeript,
p. 542). When the train stopped the engine was
at the coal chute which lies on the side of the
tracks opposite the station (Patterson transeript,
pp. 563, 564 ; Norris transeript, p. 542). Between
the coal chute and the station, and on the same
side as the station, were a water tank and a main-
tenance house (Norris transeript, p. 539). Origi-
nally all the witnesses, ineluding the station
agent, Hill, testified that the coal chute was about
400 feet from the railroad station and the water
tank about midway between (Patterson tran-
seript, pp. 563, 569, 589; Norris transcript, pp.
539, 540, 551). Just before the conclusion of the
Norris case a witness was permitted to testify in
a supposed rebuttal to measurements which had
just been made by Hill. While the witness was
in some respects confused, it appears from his
testimony that the actual distance between the
coal chute and the station was 804 feet (Norris
transeript, p. 624), the distance between the main-
tenance house and the coal chute 680 feet and
that between the station and the water tank 301
feet (Norris transeript, p. 624). The plan of the
station area is based on these last measurements.

It was generally accepted that each of the
freight cars was about forty feet long, that an
allowance of three feet had to be made for the
connections between the ears (Patterson tran-
seript, p. 563; Norris transeript, p. 541). For a
proper understanding of the deseription given by
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the various witnesses of the events which took
place when the train stopped at Paint Rock, it
should be borne in mind that the first of the gon-
dolas was the eighth car from the engine. After
the tender there were two box ears, then a coal
car, then four box cars ineluding the one picked
up at Stevenson (Patterson transeript, p. 613;
Norris transeript, p. 561). The first of these
gondolas was, therefore, 301 feet from the coal
chute and the end of the last of them 645 feet
away. As the coal chute was 804 feet from the
gtation the end of this last gondola must have
been 159 feet from the station. And as the water
tank was 301 feet from the station the end of
this gondola lay between the station and this tank
and was 142 feet (or over three car lengths) be-
fore reaching the water tank.

Viectoria Price testified that as the train reached
Paint Rock she stepped out of the gondola in
which she had been riding, the last of the string
of gondolas near the caboose, and fell down and
fainted (Patterson transeript, pp. 511, 549; Nor-
ris transeript, p. 517). Before that oecurrence
she had stood up in the ear and seen all the
Negroes running up toward the engine (Pafterson
transcript, pp. 911, 549). She said that Gilley
left the car as soon as the train stopped, that
Ruby Bates got off and that finally she herself
did (Patterson transeript, p. 549; Norris tran-
seript, p. 534). She denied trying to run from
the place where she had stepped off and claimed
that she fell from the stirrup of the gondola to
the ground (Patterson transeript, p. 549). Gilley
himself admitted that as soon as the train reached
Paint Rock he got right out, saw no one else get
off, and did not again see the girls until they
were up at a store (Patterson transeript, p. 595;
Norris transeript, p. 576).
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As Vietoria Price got off the train she was
observed on the ground by a number of witnesses.
It is obvious from the diagram that had she been
in the last of the gondolas she would have got
off on the station side of the maintenance house
and nearly 150 feet before the water tank. Actu-
ally she was observed by all the witnesses at a
point beyond the water tank and in the direction
of. the coal chute. Hill, the station master at
Paint Roek, testified that as the train came fo a
stop he left the station and went toward the front
end of the train until he was about even with the
water tank (Patterson transeript, p. 564). He
said that when he arrived at that point the two
girls had just come off the train and that he saw
them on the ground, Ruby Bates supporting Vie-
toria Price (Patterson transeript, p. 560; Norris
transcript, p. 538). He was sure both girls were
standing when he first saw them (Patterson tran-
geript, p. 965; Norris transeript, p. 538). At the
Norris trial he testified that the car at the side
of which he saw the women standing was ““abont
midway between this house (referring to the
maintenance house) and the coal chute’’; and said
they were nearer the water tank than the coal
chute (Norris transcript, p. 540). At the Patter-
son trial he said that he saw them next fo a ear
out of which he had seen some Negroes climb,
which he thought was six or eight cars from the
engine (Patterson transeript, pp. 560, 564). A
glance at the diagram will show that the eighth
car (which was the first of the gondolas) was
ahout midway between the maintenance house and
the coal chute and somewhat nearer the water
tank than it was the coal chite. That place has
been marked on the diagram, therefore, as indi-
cating where the station master first saw the
girls, ‘
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Of the posse of fifty or more men present on

this occasion only two testified at these trials.

Tom Taylor Rousseau testified that he was on
the same side of the tracks as the station but that
he did not see the women until they had left the
station (Patterson transeript, p. 568; Norris tran-
seript, p. 545). He did, however, notice some
Negroes get off a car (Patterson transeript, p.
568) and attempting to crawl on to the box car
ahead, toward the engine (Norris transeript, p.
545). The witness stood, he said, between the
water tank and the coal chute and was looking
toward the engine. All he saw was that three or
four Negroes got off on the side he was on.
“That’s all T know anything about’ (Patterson
transeript, p. 569). He also testified that after
the train stopped he ran toward the coal chute
“haecanse this erowd was trying to get off”” (Pat-
terson transeript, p. 569). At the Norris trial
he attempted to testify that all nine of the de-
fendants came out of this ear, that seven got off
on the side he was on and two on the other side
(Norris transeript, p. 545). He was finally forced
to admit that he had participated in the removal
of only one of them (Norris transeript, p. 546).
In any case, Rousseau’s testimony fixed the place
at which some Negroes came off the train at about
that fixed by Hill and the others, the place where
Hill first saw the girls on the ground, namely,
near the gondola just behind a box ecar.

The third member of the posse, W. E. Brannum,
was on the side of the tracks opposite the station
and stood at first a little to the south of the
station, that is, in the direction of Stevenson
(Patterson transeript, p. 589; Norris transeript,
p. 548). He said he had observed the train when
it was some distance frem the station and had
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noticed about 15 or 16 Negroes in a car about six .
or eight back from the engine climbing out of a
gondola car (Patterson transeript, p. 986). As
the train pulled up they were climbing, he said,
into a coal car and had already passed the station
and reached a point about even with the water
tank (Patterson transeript, p. 591). He said he
had run along the tracks as the train passed
towards the water tank. ‘I got to where the
water tank is and I went a little further on down
between the water tank and the coal chute. * * *
It was about 150 feet from the coal chute, I
guess’’ (Patterson transeript, p. 589). At the
Norris trial, however, he claimed first that he had
got to a point about half-way between the water
tank and the maintenance house (Norris tran-
script, p. 550) and then, on a number of other
occasions at that trial, that he was to the right
of the water tank as he faced it (Norris tran-
seript, pp. 551, 552). When he finally stopped he
had reached a point, he testified, at which the
Negroes were captured and he saw a lady who
“‘sank down to the ground’’ (Patterson tran-
seript, p. 587; Norris transeript, p. 548). What-
ever he observed he saw through the space be-
tween two cars (Patterson transeript, p. 591;
Norris transeript, p. 548). He too, therefore,
places these women on the ground at a point very
near that at which they were seen by Hill and at
which the Negroes were observed by Rousseau.
It is, therefore, clear that Negroes got off the
train somewhere near the seventh or eighth car
on the train. Mrs. Price, it will be remembered,
had testified that the Negroes ran forward from
the car in which the alleged raping took place,
the last gondola, or the fifteenth car, of the train.
Nevertheless, all the witnesses testified that she
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was first seen on the ground at a point where
the Negroes also got off the frain, therefore, about
seven car lengths from where she claimed she
got off. This could have happened only if she
had run along the ground some distance from the
place where she first got off the car; and such
was the testimony of the fireman of that train,
Ricks. In pursuance of his duties he got up on
the top of the tender, he said, when the train
reached Paint Rock from which place he was able
to look down the train (Patterson transeript, p.
615; Norris transeript, p. 542). He saw two
women get off a gondola about in the middle of
the string of gondolas. ¢Tt seemed like they was
excited”’, he said, ‘‘and started back toward the
engine, and there was a posse of men coming
around the engine meeting them, about that time
another group of people come up and they was
surrounded’’ (Patterson transeript, p. 615). At
_the second trial he testified: ‘“When they got off
they started toward the engine. They started
hurriedly. I would say they started to run. Now,
as they were running towards the engine, they
were finally stopped by a erowd of men that sur-
rounded them’’ (Norris transeript, p. 543). He
also testified that only one of the colored men
came up toward the engine and that the others
were arrested further back, and that he saw some
of them in a box car (Patterson transeript, p. 616;
Norris transeript, pp. 542, 543).

It has already been pointed out both that Carter
and Ruby Bates, and, to some extent @Gilley, con-
tradict the claim of Victoria Price that she was
travelling in the last of the gondola cars, and that
the conductor found a snuff box in one of the
middle of these cars. If, as the defense claims,
the girls were travelling in the fourth of the gon-
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dolas from the front, namely, the eleventh car,
then it is perfeetly possible that, descending from
that ear, they might have run, as Ricks said they
did, and had been stopped by the posse at about
the same point where some of the Negroes had
got off, namely, near the seventh or eighth car.
In no other way is it possible to recohcile the
testimony of these witnesses. Certainly the story
told by the prosecutrix that she got off the end
of the fifteenth car and immediately fell to the
ground is utterly destroyed by the testimony of
the other witnesses for the prosecul ion.

All these events cast the gravest donbt on the
possibility that any raping at all went on on this
train. The action of the girls in running forward
as thongh seeking to escape and that of Gilley
in leaving girls supposed just to have been raped
i« 8o inconsistent with their subsequent stories
that the whole case of the prosecution becomes
diseredited. Furthermore, there is no evidence
that any complaint was made at Paint Rock that
there had been raping. Hill testified that he saw
a white boy (who must have been Gilley) runoff
from the train near where the girls were,/and
later saw two white boys in town (Norris tran-
seript, p. 540). He said both boys spoke to him
then but never mentioned anything having hap-
pened to the girls (Norris transerint, p. 540).
Gilley himse'f made no claim that he had said
anything, althongh he admitted having spoken to
the members of the posse and admitted that he
made no attempt to find out how the rirls were
at Paint Rock (Norris transeript, p. 577). Rous-
sean testified that neither girl had made anv com-
plaint to him upon his seeing them first (Patter-
son transcript, p. 568). It is trne that Hill, in
answer to an objectionable leading question (to
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which exception was duly taken), answered affirm-
atively to the words put into his mouth by the
prosecutor, that he had heard one of the women
make complaint ‘“‘as to their treatment on the
train’’ (Patterson transeript, p. 561). No at-
tempt was made to find out what the basis of the
complaint was nor how it had come to be made,
No attempt was made to prove by any of the
numerous other persons who must have seen these
two girls and talked to them at Paint Rock that
either had made such a complaint, In the Patter-
son case the Court, in its charge to the jury, re-
forred to this statement of Hill’s as evidence that
the girls ““had been attacked” (Patterson tran-
seript, p. 738). The statement constitutes, of
course, an unjustified extension of the evidence.
At Scottsboro the doctors examined the two
girls both in the afternoon immediately after the
raping and also during the following morning
(Patterson transcript, p. 642; Norris transeript,
p. 564). Vietoria Price had testified before Judge
Horton that when she was first examined she was
erying. But at these trials she said she did not
remember having given that testimony (Patter-
son transeript, p. 553). She said she was nervous
when examined but would not say she was ex-
cited (Norrig transeript, p. 535). At the Patter-
son trial she gave the impression that she had
washed her head before going to the doetor’s
(Patterson transeript, pp. 552) but at the Norris
trial she stated she had not done so (Norris tran-
seript, p. 535). As has already been noted, she
described in some detail the condition of her face
and body as she claimed they were when the doc-
tor examined her. The doctor found no such con-
ditions. She claimed he had found the injured
portions of her body by himself, except that she
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had told him her hips were hurt (Patterson tran--.
seript, p. 553) and that he had turned her over
and looked at her back, legs and stomach and
there seen the bruises (Norris transeript, p. 539).

The doctor, however, testified that he had found
only.a few seratches and one or two small blue
spots (Patterson transeript, p. 643; Norris tran-
seript, pp- 397, 398). He said her pulse and res-
piration had both been normal (Patterson tran-
seript, p. 647; Norris transeript, p. 564) and
remarked: ‘‘When a person, especially a woman,
is excited and under great nervous strain, the
breathing is very fast as a rule’” (Patterson tran-
seript, p. 647). ‘‘A person under excitement, as
a rule, especially a woman, would show a rapid
pulse and rapid breathing’’ (Norris transeript,
p. 564). He stated also that it was impossible
that he might have overlooked lacerations of the
skin such as Vietoria Price had testified to (Nor-
ris transeript, p. 568). On the day following the
first examination, after she had spent the night
in jail, she was hysterical, he said (Norris tran-
seript, p. 567). He stated that it was sometimes
true a woman could be normal after going
through excitement and be nervous the following
day (Norris transeript, p. 567). But the only
injuries that he remembered finding were ‘‘some
seratches on the wrist and forearm and a blne
place on the small of the back” (Norris tran-
seript, p. 568). :

There can be no doubt of the aceuracy of the
doctor’s testimony. He examined these girls for
the purpose of noting their condition. He was a
local doetor who had for twenty yvears lived in
the community and had at all the previous trials
of these caseggestified for the proseention, even
at the trial of last Spring before Judge Horton.
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While the defense wzﬁ_ not allowed to establish
the fact on the record ifP as evident that he was
. in court under subpoena from the prosecution.
Had there been any evidence on Victoria Price’s
body of injuries such as she claimed ghe sus-
tained Dr. Bridges would have found them and
would have testified concerning them. His failure
to find such injuries, coupled with Vietoria Price’s
readiness to change her story, sometimes denying
what she had previously claimed, sometimes add-
ing new elements, casts the greatest doubt upon
her story. It may be that by now she herself
believes it and therefore testifies to things which,
if her story were indeed true, would have hap-
pened. But it is an incredible story. _

Dr. Bridges did find semen on the walls of the
canal in Mrs. Price’s vagina (Patterson tran-
seript, p. 644). The spermatozoa he found in the
semen did not move, an indication, in his' opinion,
. that they were dead (Patterson transeript, p.
645). He expressed the belief that the intercourse
which produced the semen was recent but he was
unable to say how long before his examination it
had taken place, whether within one or two days
or not (Patterson transeript, p. 648). No ques:
tions at all about semen were asked him at the
Norris trial. In order to explain the presence of
gemen in Vietoria Price’s body the defense
offered testimony to show that she had had inter-
course either the night preceding the freight train
ride or the night before that. The problems raised
by the exclusion of this evidence will be discussed
more fully hereafter in this argument.

Victoria Price was taken to jail at Scottsboro
and kept there pending all the Seottsboro trials
(Patterson transeript, pp. 5561, 554). Carter and
Gilley and the other white boys who had been on
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the train also remained in the Scottsboro jail
until after those trials were over (Patterson tran-
seript, pp. 609, 673; Norris transeript, pp. 580,
611). At those Scottsboro trials not one of the
white boys gave any testimony at all with the
exception of Gilley and he testified at only one
trial, in rebuttal. He said nothing whatever on
{hat occasion about any raping (see old Powell
transeript, p. 41). He did not testify before
Judge Horton. Claiming that he had come back
to Huntsvills about August 7th or 8th, 1933, from
the State of California in order to find out when
the next trial was going to be held (Patterson
transeript, pp. 603, 604), he said there had been
no correspondence between himself and Victoria
Price during his absence and that he had received
no message from Mr. Knight to come back (Pat-
terson transeript, p. 604).

Gilley’s story was that he had gone to visit Vie-
toria Price’s home ““to see how she was getting
glong and how her mother was getting along”
(Patterson tramseript, p. 610). At the Norris
trial he testified that he had been to see the girl
for the first time on about June 1st (Norris tran-
seript, p. 581) and that he had never visited her
or her mother before or indeed known the mother
at all before this first visit (Norris transeript,
pp. 573, 576). He denied that he had ever talked
to Victoria Price abont the case (Patterson tran-
seript, p. 610), although he admitted that he had
been with her and Attorney General Knight, the
three of them together, on one occasion in Hunts-
ville. His story about this visit is very confused.
At the Patterson trial he testified that he had seen
Mr. Knight before he saw Vietoria Price (Patter-
son transeript, p. 603) and that the meeting of
the three together took place in the office of Mr.
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Douglas Taylor and was the result of an appoint-
ment (Patterson transeript, p. 610). At the Nor-
ris trial he claimed that he had first seen Mrs.
Price i June (Norris transeript, p. 581). He
insisted he did not know why she was at the
August meeting with Mr. Knight and that he said
nothing about the vase while they were together
(Norris transeript, p. 576).

Mrs. Price herself was very evasive on this sub-
ject. She said at first that she had seen Gilley and
Mr., Knight together, then denied that this had
been in Huntsville, then said it had oceurred in
the Tennessee Valley Bank building, and finally,
that the meeting had taken place at the court-
house (Patterson transeript, pp-Ho7, 558). She
would not admit that anv appointment had been
made for her to meet Gilley, she said she had
gone with someone but did not remember who it
was and repeatedly asserted that no one had told
her either to gzo or that she would find either
Mr. Knight or Gilley there; and she was unable to
remember what was talked about at that meeting
(Patterson transeript, p. 558). At the Norris
trial she was not questioned on the subject.

After the trials at Scottsboro the white boys
released from jail scattered. Nothing has been
heard of any of them except Carter and Gilley.
Some time before the trial in Decatur these two
met each other in California (Norris transeript,
p. 612). Carter testified that Gilley told him
there had been no raping but Gilley denied this
(Norris transeript, pp. 611, 612). Gilley himself
claims to have been wandering the country as a
hobo entertainer, reciting poetry for pay in
streets and hotel lobbies. But he counld not give
the name of a single hotel anywhere in the coun-
try in which he had recited (Patterson transeript,
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p. 596; Norris transeript, p. 580). He offered no
explanation whatever as to why he had not come
back for the trial before Judge Horton.

Ruby Bates, who had testified at Scottshoro in
corroboration of Vietoria Price, had before Judge
Horton last spring repudiated that testimony. In
a deposition read in the Norris case she confirmed
this repudiation. She said Vietoria~Price had’
told her she must tell the same story she was tell-
ing (Norris transeript, p. 595) and that unless
she did so she might get Victoria Price into troun-
ble and have her serve a jail sentence (Norris
transeript, p. 596). Ruby Bates said she had been
frichtened because she had been threatened and
that therefor she had at Scottsboro identified the
defendants and testified against them (Norris
transeript, p. 597). Subsequently, in January,
1932, Ruby Bates wrote a letter to a friend stat-
ing that the Secottsboro defendants were not
guilty. On the following date, at the request of
the Chief of Police, she signed an affidavit which
she says she did not read, which stated that when.
she wrote that letter she was drunk. She ex- )
plained this ocenrrence<as follows: “I1 was ter-
rorized by the Chief of Police of Madison County.
That is why I signed this affidavit and I did not
read the afidavit before I signed it” (Norris
transeript, p. 606).

The deposition of Ruby Bates was not presented
to the jury in the Patterson case. This was be-
canse the Court refused to permit an adjonrnment
from 2:30 in the afternoon until the following
morning to await the arrival of this deposition
althongh advised by counsel that it had been
taken, was in the mail and was expected to arrive
the next morning (Patterson transeript, p. 724).
Tt did in fact arrive on the morning after the tak-
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ing of testimony was concluded and before the
summations had been finished (Patterson tran-
seript, p. 766). The refusal of the Court to per-
mit this adjournment is relied upon as error and
will be discussed hereafter, as will also its refusal
to permit an adjournment in order to wait for the
arrival of an important defense witness. When
the taking of testimony was concluded at about
9:30 P. M. defendants’ counsel advised the Court
that the defense’s medienl expert, Dr. Reisman
of Chattanooga, who had testified before Judge
Horton, was actually on his way to Court by anto-
mobile, having been delayed in Chattanooga be-
cause he had had to perform an operation. The
Court waited half an hour for his arrival and
refused to wait any longer or to permit an ad-
journment until the following morning (Patterson
transeript, pp. 728, 764). The physician actually
arrived in Court shortly after the commencement
of summations but the Court refused to permit
these to be interrupted so that his testimony
might be taken (Patterson transeript, p. 764). The
Court had been apprised of the nature of Dr.
Reisman’s testimony which was similar to that
which he had given before Judge Horton and con-
cerned the semen found in Vietoria Price’s body
{Patterson transeript, p. 763). Dr. Reisman was
prepared to testify that this semen might have
been the resumlt of an intercourse consummated
within two days prior to its being found, also
that the finding in it of non-motile spermatozoa
indieated that the intercourse had not taken place
within a few hours before its discovery (Patter-
son transeript, pp. 763, 764).

Defendants contend that they did not have a
fair trial at the hands of Judge Callahan. In
support of this contention they will refer to
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numerous remarks of this judge made during the
trials, to his interruptions of counsel, to objec-
tions he volunteered and to other acts which must
have had influence on the jury.

The legal propositions common to both these
cases, some resting on identical records, others
arising from exceptions taken to substantially
identical rulings, will be first discussed. There-
after defendants will develop separately the ex-
ceptions which have application to one or other
of the trials only.

POINT L

Defendants’ rights under the Fourteenth
Amendment of the United States Constitution
have been violated by the exclusion of Negroes
from the grand jury which indicted them.

The undisputed proof shows, that ne Negroes
ever sat as jurors in Morgan County in which
these indietments were found although there were
many Negroes qualified to act as such jurors. No
attempt was made by the State to justify this
exclusion by any showing that consideration was
given by the jury commissioners fo Negro resi-
dents. It appeared, however, that on the jury
rolls from which the grand jury was drawn were
the names of six Negroes. The State evidently
was content to rest upon this fact and the Court
below denied the motion solely because of the
presence of these names. Defendants contend that
even if there were on these jury rolls the names
of six Negroes discrimination was nevertheless
practiced. But defendants submit that the uncon-
tradicted expert testimony, as well as the books
themselves, establish beyond possibility of con-
tradiction that the names of the Negroes which
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appeared on these books were not there when
the grand jury was drawn. Defendants submit
also that even if the facts do not establish the
diserimination prohibited by the Constitution then
they were deprived of an opportunity of adducing
further proof to establish their contentions,
Defendants will argue first, the guestions of
diserimination itself, and next, the subject of the
, forged jury rolls. Preliminary to that question
defendants will argue the power of this Court to
review the determination of the Court below.

A. The Record Establishes Discrimination
Against Negroes in the Selection of the
Grand Jurors.

Regardless of the claim of the State that there
were on the lists the names of six Negroes de-
fendants submit that the record amply establishes
diserimination in faet.

That no Negro had been known to sit on any
jury in Jackson County was abundantly estab-
lished. Mr. Benson, the editor of the Scottsboro
Progressive Age, testified that he had followed
court procedings in Jackson County regularly and
had never known Negroes to serve (transeript, p.
91).* Mr. Stewart, one of the members of the
jury board, testified that he had not known of a
single instance in the county in which a Negro
had sat on the jury (tramseript, p. 111). Mr.
Moody, a member of the subsequent jury board,
testified to the same effect (transeript, p. 58).
There was no attempt to dispute this contention
and the Court below appears to have accepted
the testimony as correet (transcript, p. 164). The

Court went so far, in fact, as to recognize that on

*The pagination of both transcripts is identical on these motions.
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the basis of this testimony there would be a pre-
sumption that Negroes had been improperly ex-
cluded.

Defendants proved that there resided in Jack-
son County Negroes duly qualified to serve as
grand jurors. The fact was established by the
testimony of nmumerous individuals. One of the
witnesses, John Sanford, gave the names of a
number of persons who, in his opinion, Ppos-
sessed the necessary qualifications for jury serv-
ice (tramseript, pp. 120, 121). Similar testimony
was given by C. B. Finley (tramnseript, pp. 128,
129), and by Mark Taylor, one of those named
by the others as qualified (transeript, pp. 133,
134). He himself testified as to his qualifications,
stating that he was a qualified voter and had
been appointed on the school board (transeript,
p. 133). Travis Moseley, another of those named
as qualified, testified as to the qualifications of
others (tramseript, p. 136). Similar testimony
was given by L. 0. Cole (transeript, pp. 137, 138),
Pleas Larkin (transeript, p. 141), John Stapler
(transeript, pp. 142, 143), Will Watkins (¢ran-
seript, p. 145), and L. C. Stapler (transecript, pp.
146, 147).

Each of these witnesses testified that to his
personal knowledge, knowledge which in most in-
stances extended over a long period, no Negro
had ever sat on a jury in Jackson County. The
clerk of the old jury board, Morgan, testified to
the same effeet (transeript, p. 69) and so did the
court reporter, Caldwell, who had attended every
session of the Court for twenty-four years (tran-
seript, p. 76).

No effort whatsoever was made by the prose-
cution to show that there had been no discrimina-
tion against Negroes, The State did not contend

/

/
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on this motion, as it did on the motion to quash
the venire, that Negroes were actually considered
by the jury commissioners. It was not gshown by
what process there appeared on the books the
names of those six Negroes already referred to,
nor was it shown why these rather than others
had been selected. There was no attempt by the
State to show that any one of these Negroes was
actually notified that he had been selected as a
juror or that he was ever called for jury service.
Under such circumstances it is submitted that
{he mere presence of six Negroes on a jury list
comprising many thousands of mames does not
rebut the presumption of diserimination which
arises from the proof that no Negroes had ever
sat as jurors.

The Court itself made no attempt to pass on
the question of diserimination, concluding merely
that because there were Negroes’ names on the
jury roll the motion to quash should be over-
ranled (transerip, p. 167).

The Supreme Court of the United States has
laid down certain principles applicable to this
situation. In has held that the presumption of
diserimination arises where it has been estab-
lished that there are qualified Negroes in a com-
munity and for a period of years none have been
called as jurors.

See Strauder v. West Virginia, 100 U. 8. 303;
Virginia v. Rives, 100 U. 8. 313; Neal v. Dela-
ware, 103 U. 8. 370; Gibson v. Mississippi, 162
U. 8. 565; Carter v. Texas, 177 U. S. 442; Rogers
v. Alabama, 192 U. 8. 226, and Martin v. Texas,
200 U. 8. 316.

In the case at bar it is clear that there were
qualified Negroes and that none had ever sat on
juries. No explanation whatever of the failure
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to select Negroes was offered. The language of
Justice Harlan in Neal v. Delaware, supra, ap-
plies: -

«The showing thus made, including, as it
did, the fact (so generally known that the
court felt obliged to take judicial notice of
it) that no colored citizen had ever been sum-
moned as a juror in the courts of the State
— alfhough its colored population exceeded
twenty thousand in 1870, and in 1880 exceeded
twenty-six thousand, in a total population of
less than one hundred and fifty thousand—
presented a prima facie case of denial, by the
officers charged with the selection of grand and
petit jurors, of that equality of protection-
which has been secured by the Constitution and
laws of the United States. It was, we think,
under all the cireumstances, a violent presump-
tion which the State Court indulged, that such
uniform exclusion of that race from juries,
during a period of many years, was solely
because, in the judgment of those officers,
fairly exercised, the black race in Delaware

were utterly disqualified, by want of intelli-
gence, experience or moral integrity, to si
on juries.”

The Court’s.attention is also called to the recent
decision in Lee v. State, 163 Md. 56. In that case
the Court overruled the finding of the lower Court
that there had been no diserimination in fact and
held that the constitutional rights of the defend-
ant had been violated, saying:

“0nly the white men appear to have been
looked to for jurors. The evidence, with the
long, urbroken absence of Negroes from the

/

|
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jury seclected, seems to show an established
practice, confining selections to white men
as effectually as if such a restriction were
prescribed by statute.”

1t is, therefore, submitted that whether or not
the names of the six Negroes were properly on
the jury rolls the presumption of diserimination
arising from the failure ever to call a Negro has
not been met by the State. And, of course, if,
as defendants contend and will now argue, there
were actnally no Negroes on the jury roll at the
time when the indictments were found the con-
clusion that discrimination was practiced is ir-

resistible.

B. This Court and the Supreme Court of the
United States Will Review the Determination
of Fact by the Lower Court.

The contentions of the defense that the names
of the Negroes were not upon the jury roll at
the time the indictments were found are in no
way contradicted. The only evidence submitted
by the prosecution in any way bearing on the
gubject is the testimony of Morgan, the Clerk
of the old jury board. Morgan was not asked
the direct question whether he wrote the names
of these Negroes prior to the finding of the in-
dietments. There is merely the gtatement that
he had written nothing in the book after the ex-
piration of his term of office (transeript, p. 74).
Defendants contend that this unsupported state-
ment by the person charged with the fraud is
entitled to no credence whatsoever and should be
disregarded by this Court as it gshould have been
by the Court below.
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This Court has recently laid down the rule that
where the controlling facts were established by
undisputed evidence the decision of the Court be-
low was not entitled to any presumption of ecor-
rectness even though the evidence was heard
orally and was, in part, conflicting. See Duggan
v. Duggan, 227 Alabama 92 and Henderson v.
Henderson, 153 Southern 646. In the case at bar
it is quite clear that the controlling facts with re-
gard to the writing of these books are undisputed
and show that the conclusion of the Court below
Was erroneous.

However, it is submitted that even if Morgan’s
statement raises an apparent conflict of testi-
mony, nevertheless under principles established
by this Court the decision of the lower Court must
be reviewed and will be set aside as palpably
wrong and unjust.

The applicable rule was laid down by this Court
in Southern Railway Company v. Grady, 192 Ala.
515. It was there stated:

“‘Courts are organized that justice may be
evenly administered, and if after allowing all
reasonable presumptions in favor of the cor-
rectness of the verdiet ‘of the jury, the pre-
ponderance of the evidence against the verdict
is so decided as to involve the conviction that
it is wrong and unjust, then it is the duty of
the Court to so exercise its powers and grant
the new trial.”’

This Court has held that)\the same principle is
applicable where the decison was rendered by the
trial Court sitting without a jury. See Byles v.
State, 205 Ala. 286. The Court’s attention is
called to the following cases in which it has ap-
plied the rule of the Grady case, reviewed the

¥
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facts, and found the decision of the lower Court
so contrary to the weight of evidence as to require

a reversal. Jury cases: COudd v. Bentley, 204 Ala.

586; Mutual Life Imsurance Company V. Mandel-
baum, 207 Ala. 234; American National Insurance
Company V. Rosebrough, 207 Ala. 538; Louisville
& Nashville Railroad v. Rush, 208 Ala. 516; Furst
v. Shows, 217 Ala. 297; Carraway v. Graham, 218
Ala. 453 ; Mutual Life-Insurance Company v. Mad-
doz, 223 Ala. 503; National Life & Accident Com-
pany v. Spigener, 295 Ala. 655 ; see also Union Fire
Insurance Company of Paris v. Ryals, 25 Ala.
App. 300. Non-jury eases: Marsh v. Elba Bank
& Trust Company, 205 Ala. 425; R. G. Lassiter &
Company v. Nizon, 218 Ala. 484; Scott v. McGriff,
299 Ala. 344; Wright v. Price, 226 Ala. 591; see
also First National Bank of Stevenson v. Crow-
ford, 25 Ala. App. 463.

The same rule applies to criminal cases. This
was recognized by the statement of this Court in
the earlier appeal in the Patterson case, 224 Ala.
531, and by the affirmance of the decision in Brad-
ley v. State, 21 Ala. App. 539, affd. 215 Ala. 140.
In the last case cited Judge Samford of the Court

of Appeals said:

«On the other hand, where the overwhelm-
ing evidence is against the verdict of the jury
no sort of reasoning would justify an Appel-
late Court in refusing to take prompt aetion
in setting aside the verdiet.”’

Following the rule so laid down the Court of
Appeals has reversed convictions in a number of
cases. See Vinson v. State, 99 Ala. App. 112;
Magyes v. Staie, 92 Ala. App. 316; Skinner v. State,

“ 92 Ala. App. 457; Hubbard v. State, 23 Ala. App-
537 ; Culbert v. State, 93 Ala. App. 557. And in
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McKenzie v. State, 25 Ala. App. 586, that Court
reversed a conviction had before a Judge sitting
without a jury on the ground that the decision was
“‘repugnant to good conscience and fairness.”’

So in the case at bar the decision of the Court
below must, it is submitted, be reviewed by this
Court and found to be without substantial basis
in the evidence.

The extent to which the facts will be reviewed
by the Supreme Court of the United States in
order to determine whether or not a constitutional
right has been impaired, will be discussed more
fully in conneetion with the motion to quash the
trial venire.

C. The Names of Negroes Appearing on the
Jury Rolls Were Placed There After the
Finding of the Indictments.

When the jury rolls were proiuced before
Judge Callahan the names of six Negroes ap-
peared on them. These names appear im.nediately
above red lines which were drawn on the books
by a jury board which came into office after the
indictments had been found. Except in the case
of these six names and a few others the space
above the red lines was on every page left blank.
It is the contention of the defenaants that these
names of Negroes were written into spaces blank
at the time the indictments were found and writ-
ten in after the red lines had been drawn. The
contention is supported by the undisputed fact
that the writing of the names of the Negroes
passed across and over the red lines, thus indi-
cating that it was done after the red lines had
been already drawn.

The jury roll consisted of two books in which
each beat or precinct was separately listed. The
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names of the jurors were alphabetically arranged
with a separate page for each letter of the alpha-
bet (transeript, p. 57). There were 39 precinets
in Jackson County but, as there were probably
no names under certain letters of the alphabet in
some of the precincts, the number of pages was
abont 700 (see transeript, p. 166).

Mr. Moody, a member of the board which had
been appointed in March, 1931 (transeript, p.
57), that is, after the preparation of the roll from
which were drawn the grand jury which found
the indictments, testified that the names from
which that jury had been selected were all above
certain red lines which had been drawn on each
page (transeript, p. 57). About that fact there
is no dispute.

This witness testified further that when he ob-
tained possession of the books he instrncted the
clerk of the new board, Mr. J. D. Snodgrass, Jr.,
to draw two red lines under the names already.
appearing on the book (transeript, p. 63). He
said he had seen ‘Mr. Snodgrass do this when/[(g
first took office (transeript, p. 63) although he
would not say he had seen every single line drawn
(transeript, p. 66). And he was positive that
every name that was written in thereafter came
below the red lines (transeript, p. 63). He testi-
fied that as a general practice a line was left blank
after the last name on each page on which the
old board had written before these two red lines
were drawn by the new board (transcript, pp. 64,
65).

Mr. Kelly Morgan, who had been the clerk of
the old jury board (transeript, pp. 69, 70), testi-
fied that he entered all the names on the old roll
in his own handwriting (transeript, pp. 70, 71).
He said no one but himself had made any entries
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until the new board came in (transecript, p. 71).
He also testified that he had not put in any of
the red lines in the book and that they were not
there when he finished with it. ‘I don’t know
anything about the red lines at all”” (transeript,
p. 74).

The significant facts about this aspect of the
case are two. Every name of a Negro found on
the old jury roll was written in the one position:
on the line immediately above the red lines, and
therefore in the space by custom left blank. In
each ease, morever, the writing of these names
was done after the red line had been already
drawn in the book.

The names and precinets of the Négroes found
on the jury roll follow:

Precinet No. 1 Mark Taylor (p. 64);
o ““ 3 Cam Rudder (p. 65);
£ “ 10 K, D. Snodgrass (p. 60);
“ ““ 14 Pleas Larkin (p. 67); r

e ¢ 21 Travis Moseley (p. 67);
£ ‘¢ 21 Hugh Sanford (p. 62).

Mr, J. V. Haring, whose qualifications as a
handwriting expert are hardly open to question,
covering as they do a wide range of professional
activity for many publie authorities and private
persons (transeript, pp. 149-151), examined these
entries. Using a microscope which magnified be-
tween ten and twenty fold (transeript, p. 152),
he testified that in each case the ink used in writ-
ing the names of the Negroes was of a darker
green than that which had been employed in writ-
ing the names immediately preceding these and
that in each case some part of the names erossed
the red lines and had been superimposed upon
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these lines, certain proof that the writing had
been done after the lines were ruled. The testi-
mony regarding Taylor is to be found on pages
152 to 154, regarding Rudder, on pages 154 and
155; as to Snodgrass, on pages 155 and 156; as
to Larkin, on page 157; as to Moseley, on pages
157 to 159, and as to Sanford, on page 159. In each
instance the testimony was detailed and gpecific.
[n relation fo Snodgrass the witness stated not
only the foregoing circamstances but also that the

formation of the letters here indicated that the

writer of the name had tried to avoid the red
line then already in existence (transeript, pp. 155,
156). The writing of the name Moseley, more-
over, Mr. Haring stated, washed out some of the
ink in the lines separating the date 3/20/31 which
had been written in below the red lines (trans-
cript, pp. 158, 159).

In the jury roll, also above the red lines which
in most cases had been left blank were the names
of a few white men. Mr. Haring said that in

some of these cases the red line had been drawn '

over the writing of the names and in other cases
the names were over the lines (transeript, pp.
157, 160).

No evidence was offered to refute any of this
expert’s findings nor was he in any way im-
peached. He was not even asked a single ques-
tion in cross examination.

The Court below held, nevertheless, that the
names of the jurors had been on the rolls at the
time the indictments were found. In reaching
this conclusion Judge Callahan advanced two
arguments. One (transeript, p. 165) was that,
because the names of gome white men were found
in the blank spaces above the red lines, no infer-
ence could be drawn from the fact that every
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Negro's name was in like spaces above these red
lines, elsewhere in the books left blank. The other
argument stated (transeript, p. 166) that in one
instance the date line was written over the red
line and that as the clerk who drew the lines had
not testified there was doubt as to when the red
lines had been drawn. Before proceeding to ana-
lyze these arguments it may be remarked that
the question was not whether the new date or the
red lines had been put in first but whether the
names of the Negroes had been placed there be-
fore the red lines.

The Court’s first point has no foree. If there
was in faet a forgery, as contended by the defend-
ants, it may well be that the forger added the
names of a few white persons and placed these
in the blank spaces in order to make his forgery
appear the more plausible. Certainly the evi-
dence both as to the difference in the colors of
the ink nsed and as to the writing over the red
lines remains unaffected by the circumstance that
there were a few white names also on the blank
lines. Moreover, the expert testified that the names
of some of the white men had been written in
before the red lines were drawn. It is far from
inconceivable that in five out of seven hundred in-
stances the clerk failed, when drawing the red
lines, to leave a blank space.

The second argument of the Court disregards
completely the positive and uncontradicted state-
ment of the expert that the red lines were drawn
before the writing of the Negroes’ names, as well
as the positive statement of the clerk of the old
hoard that when he finished writing in the book
there were ng red lines upon it (transeript, p. 74).
While it is true as noted by the Court that the
President of the new board said he did not see
every single red line drawn (transeript, p. 66), he
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definitely testified that the red lines were all drawn
at his instructions and after he took possession of
the books (transeript, pp. 63, 64).

The uncontradicted testimony establishes, there-
fore, that the red lines were all drawn after the
old jury roll was complete. It may be that in
some instances the new clerk wrote in the date
before, rather than after, he drew the red lines.
There is no testimony as to the relative placing
on the books of the red lines and the new dates,
nor is this relation at all material, since it can
throw no light on the question whether the red
lines were on the books before the completion of
{he old jury roll.

It is not disputed that when the old jury roll
was completed there were no red lines on the book.
(lonsequently the testimony that the names of the
Negroes were written over the red lineg and, there-
fore, after they were drawn, is conclusive proof
that these names were not on the jury roll at the
{ime the grand jury was gelected which found the
indictments in these cases.

The Court below stated in its opinion that at
the hearing before Judge Horton at least one wit-
ness, perhaps two, had testified that there were
Negroes on the jury list (transeript, p. 164, see
also comment on p. 162). It is respectfully sub-
mitted that this conclusion, although a possible one
to draw from merely hearing the evidence read,
was an ifeorrect one.

The testimony to which the Court referred was
undonbtedly that of Commissioner Stewart. Mr.
Stewart had testified that the jury roll was pre-
pared from the tax books, the voting lists and the
directories (tramseript, pp. 109, 110). On these
lists, which the witness sometimes also spoke of
as ‘‘volls’’ (transeript, p. 109), the names of Ne-
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groes of course appeared, because there were
Negroes who voted and Negroes who paid taxes.

rﬂ' is submitted that a careful reading of all the
testimony given by Stewart indicates that, in the
answer to which the Court below presumably re-
ferred, Stewart was speaking of the preliminary
lists and not the final jury roll. The testimony
follows:

“Q. Do you know of any negro, was there '
any negro on any list your commission pre- &
pared from which this Grand Jury was drawn, 4
the name of any negro on that jury, yes or
not

A. State the guestion.

(Question read by the stenographer.)

A. Yes, sir.

Q. Was there any negro on the jury roll
from which the Grand Jury was drawn?

A. Negroes on the list.

Q. What list?

A. On the list these different parties we
would call on.

Q. I ask you if there was any megro on
the jury list from which this Grand Jury
was drawn?

A. I don’t remember.

Q. Do you know of any?

A. The names of negroes, the negroes’
names are on the voting list.

1‘3?. I am not asking you about the voting
ist.

A. On the jury roll?

Q. Speaking of the jury roll?

A. The Clerk copied the jury roll from the
voting list,
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Mr. Leibowitz: I move to strike that

out,
(No ruling.)

Q. Of your knowledge do you know of any,
as & member-of the Jury Board, from which
this jury was drawn, in the indietment of
these negroes in these cases, do you know the
name of any negro on that jury roll, were
those names put in the box, do you know of
anyone that was a negro, answer that yes or
not 4

A. I know of some negroes’ names on there.

Q. Is that of your own knowledge?

A. Yes, sir.

Q. When yon make up this jury roll; is the
list you make up the names of the people that

. serve on juriest

A. We try to make a list of the male pop-

ulation’® (transeript, pp. 109, 110).

Had Mr. Stewart intended in his affirmative
answer to the first question to state that there
were Negroes on the final jury roll, he would cer-
tainly have answered the second question with a
simple affirmative. Instead of doing that, how-
ever, he stated that there were Negroes on the
«+]ist ""—evidently, therefore, not on the final jury
roll itself, since he then defines the ‘‘list’’ as that
furnished by ‘‘these different parties.” When
thereupon asked the direct question about the jury
roll itself, he answered first, that he did not re-
member and then, that there were Negroes on the
“yoting list.”” The additional answer, that the
jury roll was copied from the voting list, throws
no real light on the final jury roll, for the reason

that that was the result of seleetion and not mere {

copying. The last part of the guoted testimony
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shows that the witness was throughout confound-
ing the preliminary lists with the final jury roll.

When this faet finally became clear Mr. Ste-
wart was examined in more detail about the way
in which the jurors’ names were selected (trans-
eript, pp. 110, 111). And when asked the direct
(Jllestion whether he knew the name of any Negro
juror he answered that he did not (transeript, p.
111). At no time did he make the positive state-
ment that the name of any Negro appeared on the
jury roll itself. He admitted, however, that he
had never examined a Negro for jury service
(transeript, p. 115); and he could not state
whether anyone else had ever done so or had ever
gone to the trouble of investigating to find a qual-
ifird Negro (transeript, p. 115). '

Mr. Morgan, the Clerk of the jury board for the
year 1930, had also testified before Judge Horton
that he could not state definitely whether there
was any Negro on the jury roll. He said: “I
couldn’t swear * * * I couldn’t recall * * * I
wouldn’t want to say’® (transeript, pp. 116, 117).
However, he refused to name any Negro as being
on that roll (transeript, p. 117).

Moreover, the failure of the defense to obtain
the production of the jury roll before Judge Hor-
ton and the attitude of the prosecutor at that hear-
ing indicates strongly that the prosecution did
ptnt Balieve there were the names of Negroes on
it.

At the hearing before Judge Horton defendants
l'rlad tried and failed to have the jury roll produced
in Court so as to establish that there were no
Negroes on it. During Mr. Stewart’s examination
he was asked where the book was and he said he
supposed it was in the custody of Judge Mooney
of the Probate Court. Mr. Leibowitz remarked

N WY T * e —
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that Judge Mooney had said he wonld send the
book by someone (transeript, p. 111). He had
not sent it with Stewart; nor did he send it by
the clerk, Morgan (transeript, p. 116). And al-
though the then President of the jury board, Mr.
Moody, was present in Court (transeript, p. 100)
he did not have the book in his possession, either.
On the strength of Judge Mooney’s promise Mr.
Chamlee had excused him from appearing in
Decatur (see Patterson transeript, p. 780). Later,
when it became evident that the jury roll would
not be voluntarily produced, Mr. Leibowitz asked
to have it subpoenaed. Mr. Knight strenuously
objected on the ground that its production in
court would be immaterial even were all the
names on it shown to be those of whites (see
Patterson transeript, pp. 780, 781). He also
claimed that the jury roll was to be kept secret
by law (transeript, p. 113).

At no time in the course of the hearing -before
Judge Horton had Mr. Knight claimed that there
was any testimony to show that there were
Negroes on the roll. He had himself said he did
not know whether the names of Negroes appeared
on it or not (see Patterson tramseript, p. 781).

Tt will be remembered that the names of Negroes
actually found on the jury roll when it was pro-
duced in court included those of Mark Taylor
(transeript, p. 64), Travis Moseley (transeript,
p. 67), and Pleas Larkin (transeript, p. 67). At
the hearing before Judge Horton Mr. Leibowitz
had examined Mr. Moody, the President of the
jury board, as to his knowledge of the qualifica-
tions of various Negroes claimed by the defense
to be duly qualified (see transeript, pp. 107, 108).

Mr. Moody admitted knowing Mark Taylor and
said he was disqualified because he had lived u
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adultery with his wife before marrying her (tran-
seript, p. 107). Healso admitted knowing Travis
Moseley and Pleas Larkin (transeript p. 108).
He made no claim that the names of any of these
men were already on the jury roll; and he cer-
tainly would have known it had any of them been
there,

That the prosecution did not believe they were
on the jury roll seems a just inference from Mr.
Knight’s eross-examining the witness, J. Sanford,
also. He made effort to discredit this witness’s
testimony that a number of Negroes, including
Taylor and Moseley, were qualified (transeript,
pp. 122, and following).

Enough has been said, it would seem, to indi-
cate that Judge Callahan's statement (transeript,
p. 162) that before Judge Horton there had been
“positive testimony * * * that there were Negroes
on the jury rolis”” is mistaken and that the ques-
tion as to whether there were Negroes on the
rolls or not is one which must be determined from
the evidence produced before the Court at the
recent trial and the inference§ to be drawn from
the failure to produce the roll at the earlier onc.

To sum up: the testimony of the expert, uncon-
tradicted in any way and borne out by the records
themselves, is to the effect that the red lines lie
under the writing of the Negroes’ names. The
only possible inference, therefore, is that such
writing was placed on the books after the ruling
of the lines. And as the persons in charge of the
books testified that the ruling did not take place
until the new board had the books in its posses-
sion the conclusion becomes irresistible that the
names of these six Negroes were not on the jury
roll when the old board turned over the books
in Mareh, 1931.
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Therefore, under decisions such as Henderson
v. Henderson, supra, the decision of the Court be-
low must be reversed, even though the testimony
was heard orally.

It is difficult to use restraint in characterizing
the tactics of the prosecution in these cases. Be-
fore Judge Horton every effort was made to keep
fhese jury rolls out of evidence. Before Judge
Callahan they were produced with an alacrity
which under the circumstances seems no less than
ominous. There can be no question but that the
rolls were tampered with after the drawing of the
red lines in 1931 and so after the finding of these
indictments. The episode is a disgrace to all who
had a part in this desperate attempt to defeat the
provisions of the fundamental law of our land.
And if an act such as this remains unrebuked by
this Court that omission will become a blot on
the fair name of the State of Alabama.

D. The Court Erred in Refusing to Give Defend-
ants an Opportunity to Offer Further Proof
of Discrimination.

Defendants contend that their constitutional
rights were violated because the Court below de-
prived them of the opportunity of offering addi-
tional proof in contradiction of the State’s con-
tention that there were Negroes on the jury roll.

Defendants’ counsel had required the appear-
ance of Judge Hawkins, the Sheriff of Jackson
County, and Judge Mooney, who had the jury
rolls in custody, but they did not appear (tran-
seript, p. 162). Mr. Leibowitz asked for an ad-
journment so that he might secure the attendance
of these men as witnesses without subjecting them
to the indignity of a body attachment; he was re-
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fused, and exception duly noted (transeript, pp.
162, 163).

Defendants’ counsel desired an adjournment in
order to permit the attendance of a number of
persons prepared to prove that as far back as
1922 and from 1922 and thereafter, no names of
Negroes had appeared on the rolls of Jackson
County (transeript, p. 161). The Court below
refused to grant the adjournment on the ground
that counsel should have been prepared with this
testimony in view of the testimony given before
Judge Horton to the effect that at least one per-
son had sworn there were Negroes on the jury
roll and exception to this ruling was also noted
(transeript, p. 162). The Court’s attention has
already been called to the fact that Judge Calla-
han misconstrued: that testimony; and that there
was no reason why defendants’ counsel should
have supposed the State would try to prove there
actually were Negroes on the roll. Defendants
were entitled, therefore, to a reasonable adjourn-

. ment for the purpose of procuring the attendance
~ of witnesses they required.

That defendants were entitled to a full oppor-
tunity to prove the facts alleged in their motion is
well established.

The Supreme Court of the United States has
reversed a conviction.because, as in the case at
bar, a defendant had been deprived of his right
to establish the truth of allegations of diserimi-
nation regarding the selection of the grand jury
which indicted him. In Carter v. Texas, 177 U. S.
442, Justice Gray reviewed the authorities and
pointed out that it was not necessary for a de-
fendant sitnated as deseribed to state in his bill
01: exceptions either the names of prospective
witnesses or what their testimony was going to

be:
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«‘Whenever by any action of a state,
whether through its legislature, through its
courts, or through its executive or adminis-
trative officers, all person of the African race
are excluded, solely because of their race or
color, from serving as grand jurors in the
criminal prosecution of a person of the Afri-
can race, the equal protection of the laws is
denied to him, contrary to the Fourteenth
Amendment of the Constitution of the United
Qtates. Strauder v. West Virginia, 100 U.
S. 303; 25 L. ed. 664; Neal v. Delaware, 103
U. 8. 370, 397, 26 L. ed. 567, 574; Gibson V.
Mississippi, 162 U. 8. 565, 40 L. ed. 1075, 16
Sup. Ct. Rep. 904. * * *

«The defendant having offered to imtro- '

duce witnesses to prove the allegations in
the motion to quash, and the court having de-
clined to hear any evidence upon the subject,
it is quite clear that the omission of the bill
of exceplions to give the names of the wit-
nesses whom the defendant proposed or in-
tended to call, or to state their testimony in
detail, cannot deprive the defendant of the
benefit of his exception to the refusal of the
court to hear any evidence whatever. And
the assumption, in the final opinion of the
gtate court, that no evidence was tendered
by the defendant in support of the allegations
in the motion to quash, is plainly disproved
by the statements, in the bill of exceptions,
of what took place in the trial court.”

These rules remain unimpaired. See Rogers v.
Alabama, 192 U. 8. 226 (1904); Martin v. Texas,
200 U. 8. 316 (1906), and also Nizon v. Condon,
286 U. 8. 73, 89 (1932).
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In view of the foregoing it is evident that the
rights of the defendants in the eases under dis-
cussion have not been protected. These defend-
ants were entitled to a full opportunity to prove
the allegations that no Negroes were on the jury
roll from which the grand jury was drawn and
that the absence of such names was due to dis-
crimination based on race prejudice. Having been
denied this opportunity, one to which the Su-
preme Court has repeatedly said they are en-
titled, the conviction against them should be set
aside and the indictments quashed.

CONCLUSION.

Defendants have established not only that their
constitutional rights have been grossly violated
but that the prosecution has made & disgraceful
attempt to conceal that situation by a forgery of
the official records. This attempt to avoid the
issue throws upon all activities of the prosecution
in this case a shadow which can mever be re-
moved while these indictments and the convie-
tions obtained under them are allowed to stand.
The Court is respectfully requested, therefore,
not only in the interest of these defendants but
also with regard to the proper administration of
justice to quash these indictments.

POINT IL

Defendants’ rights under the Fourteenth
Amendment of the United States Constitution
have been violated by the exclusion of Negroes
from the trial venire.

This point involves the same constitutional
question as was involved in the first point but
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presents it in a different form. No attempt was
made by the prosecution to prove that there were
any Negroes on the jury roll of Morgan County.
These jury volls were in Court and were examined
by numerous officials who picked out the names
of individuals personally known to them. All per-
sons so known were white. There was also testi-
mony that no Negroes had ever sat on juries and
that many Negroes were qualified to do so. Con-
sequently the Court ruled that the defendants had
made out a prima facie case of discrimination
against Negroes in the selection of the jury roll.
The State attempted to meet this presumption by
offering the testimony of one of the jury commis-
sioners and the affidavits of the other two. And
upon this showing the Court held the presumption
had been overcome. Defendants contend that the
finding of the Court that there was no diserimi-
nation was contrary to the evidence and rested on
nothing more than the unsupported statements of
the jury commissioners themselves. Also, that
this Court has power to review the evidence be-
-cause the finding of the Court below was not based
on testimony of witnesses who appeared before
it in person. And thev contend further that
they were improperly restricted in their proof.

A. The Determination of the Court Below as
to the Facts Will Be Reviewed by this Court
and the Supreme Court of the United States.

The arguments advanced under the previous
point showing that the finding of the Trial Conrt
will be reversed if palpably wrong apply likewise
to this motion. :

However, on this motion, it is submitted no
presumption whatever exists in favor of the deci-
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sion of the Court below because that decision did
not rest mpon oral testimony taken before the
Court itself. With one exception to be noted the
evidence before the Court below consisted en-
tirely of testimony which had been taken on the
former trial before Judge Horton and which was
read to the Court below (transeript, pp. 429, 491).
The Court below, howeyer, overruled the objec-
tion to one of the guestions put to Mr. Tidwell
which objection had been sustained by Judge
Horton (tramseript, pp. 486, 487). The witness,
Tidwell, then appeared in eourt and answered a
single question (transeript, p. 491).

Under these circumstances it is submitted that
the rule applies, which was laid down by this
Court in One Liberty Roadster v. State ex rel
Tate, 206 Ala. 110, that the finding of the Court
‘ijs not supported by any consideration of its
superior facilities for estimating the eredibility
of the testimony offered.’” Other cases of like
character in which this Court has reversed the
findings of the Court below where the witnesses
had mot appeared before the lower Court are
Wade v. Miller, 208 Ala. 264; May v. State, 211 .
Ala, 449; Cotton v. Courtright, 215 Ala. 474 and
Alabama Farm Bureau Credit Corporation v.
Helms, 227 Alg. 636. In the Wade case and in the
case last cited the testimony, as in the case at
bar, was taken before a judicial officer other than
the one whose decision came up for review and
the same rule applied as where the testimony was
taken by depositions. See also Taylor v. Cowart,
153 So. 403.

In the Supreme Court of the United States it
is well settled that the facts will be reviewed in
order to determine whether a constitutional right
has been impaired, either where the finding is with-

» - .
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ont fair support in the evidence or where the
question of faet is so integral a part of the legal
question as to require a gerntiny of the one to
determine the other. The rule is well stated in
Northern Pacific Railroad Company v. North Da-
kota, 236 U. 8. 585 at page 593. Some of the
earlier cases on the subject are reviewed in Kan-
sas City 8. R. Company v. C. H. Albers Commis-
sion Company, 223 U. 8. 573 at pages 591 and fol-

lowing. See also Creswill v. Grand Lodge Knights ,
of Pythias, 225 U. 8. 246, at pages 261 and 9624

a case in which the Court, after reviewing the
evidence, reversed the determination of the lower
Court.

More recent expressions of the Supreme Court
are to be found in First National Bank v. Hart-
ford, 273 U. S. 548, where, at page 552, Justice
Stone said:

“The question is thus a mixed one of law
and fact and in dealing with it we may re-
view the facts in order correetly to apply the
law,”’

and in Johnson Oil Refining Company v. Okla-
homa, 78 Lawyers ed. Adv. 130, Chief Justice
Hughes said:

* Ag the asserted Federal right turns upon
the determination of the question of situs, it
is our province to analyze the facts in order
to apply the law, and thus to ascertain
whether the conclusion of the State Court has
adequate support in the evidence.”’ (Italics
ours.)

The same problem was discussed in a somewhat
different way in Ancient Egyptian Order v. Mich-
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auzx, 279 U. 8. 737, where the Court said that in
reviewing the denial by a State Court of an as-
serted Federal right: 5

“Tt is our province to inquire not only
whether the right was denied in its terms, but
also whether it was denied in substance and
effect by interposing a non-Federal ground
of decision having no fair support’”.

In that case the Court held that the claim of
laches sustained by the State Court was not sup-
ported by the evidence. And the decision was
therefore reversed.

In Truaz v. Corrigan, 257 U. S, 312, at page 324,
Chief Justice Taft said, the Supreme Court would
reverse a finding of a State Court denying a
Federal right which was lacking ‘!in_substantial
gupport’’, since otherwise ‘‘it almost always
would be within the power of a State Court prac-
tically to prevent a review here.”

In Exz Parte Kemmler, 136 U, 8, 436, the Court
intimated that it would review the finding of the
highest Court of the State if it ‘“‘had committed
an error so gross as to amount in law to a de-
nial * * * of some right secured by the Consti-
tution of the United States.”” This ruling was
referred to with approval in Thomas v. Tezas,
212 U. 8. 278. In that case, as in this, the con-
tention was made that discrimination had been
practiced in the selection of jurors. However,
in that case it appeared there was a Negro on
the grand jury which indicted the accused and
Negroes on the venire from which the petit jury
was drawn. The contention, therefore, was not
that Negroes had been excluded but that the
Negroes should have been selected proportionate
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to their numbers in the total population of the
county. The Supreme Court, of course, held that
no such requirement was imposed by the Consti-
tution and that in view of the facts and the care-
ful opinion of the State Court the conclusion that
there was no diserimination was justified. The
Court, however, reserved the right to review a
case where it would appear that the decision of

the State Court constituted *‘such abuse as

amounted to an infraction of the Federal Consti-
tution.”

It is submitted that the case at bar, both with
regard to the motion to quash the indictment and
the motion to quash the venire, falls within all
the three grounds upon which the Supreme Court
will review the facts. It has already been pointed
out that the decision of the Court below that there
were Negroes on the jury rolls is without evidence
to support it. It is clear that the question of
whether or not diserimination was practiced is a
mixed question of law and fact, It will be arguned
hereafter that the decision of the Court below
that no diserimination had been practiced was
without support in the credible evidence. There-
fore an affirmance of this decision by this Court
would create a sitnation ealling for review by the
Supreme Court of the United States.

B. The Determination of the Court That There
Was No Diserimination Was Erroneous.

Defendants proved without contradiction that
no Negroes had served in Morgan County over
a long period of years, although nearly 20% of
the population consisted of Negroes (transeript,
p. 478). The Clerk of the Court, J. H. Green,
testified that not one out of 2,500 jurors who had
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passed before him was colored (transcript,. p.
429). He also said that during the foregoing
thirty years he had never seen a_Negro serve o
any jury in the county (transeript, p. 430). A
number of Negro residents of the county testi-
fied to the same effect: Dr. Frank Sykes .(tran-
seript, p. 434), Dr. N. E. Cashin (transeript, p.
437), H. J. Banks (transeript, p. 441), L. R.
Womack, Minister of the First Missionary Bap-
tist Church (transeript, p. 448), J. J. Sykes (tran-
seript, p. 483), W. J. Wilson, Baptist Minister
(transeript, p. 456), J. E. Pickett, a high school
teacher (tramseript, p. 459), Robert Bridgeforth
(transeript, p. 462), W. J. Wood (transeript, p.
466), Dr. N. M. Sykes (transcript, p. 469).

Testimony was also given by all the foregoing
witnesses regarding the qualifications for jury
gservice of a large number of Negro residents of
the county. Their names were given by Dr.
Sykes (transeript, pp. 433, 434), Dr. Cashin (tran-
seript, pp. 438, 439), Womack (transeript, pp. 449,
450), J. J. Sykes (transeript, pp. 453-455), as well
as by some of the others.

Defendants then offered the jury roll in evi-
dence and endeavored to establish that there were
no Negroes on it (see transeript, p. 476). Sheriff
Davis identified many persons, all white (tran-
seript, p. 477). The Court thereupon ruled that
a prima facie case of discrimination had been
made out.

The evidence offered in rebuttal consisted of the

 testimony of one of the jury commissioners, Mr.

Tidwell, and the affidavits of the other two. These
affidavits (pp. 492-494) are not entitled to any
probative force whatever. They are identical in
langnage and consist merely of conclusions. No
attempt is made in either one to show that the




\ 72

qualifications of any Negroes were ever actually
considered or discussed. The statement as to in-
quiry is evasive and indicates that it was made
only ‘“‘wherever practical”’. Moreover, in so far
as these affidavits purport to demonstrate that
the names of any Negroes were on the lists con-
gsidered by the commissioners, they are purely
hearsay. The lists were prepared by the clerk,
who is not named in the affidavits. He himself
gave no affidavit nor was he produced as a wit-
ness. ' The statement by the Court in its opinion
(transeript, p. 496), that the members of the com-
mission had actually examined the names of the
colored people claimed by defendants to be eli-
gible and had made inquiry regarding them is,
therefore, not supported by any actual faets
stated in either of the two affidavits.

Mr. Tidwell, however, testified that he had con-
sidered the names of those Negroes who had been
proven qualified and had rejected them for rea-
sons not connected with their race (transeript,
pp. 481, 482). Nevertheless, except in one in-
stance to be hereafter noted, he was able to give
no reasons for his rejection. He admitted that

he had consulted no Negro preacher mor any

colored organization with a view to obtaining in-
formation about the qualifieations of particular
Negroes; nor could he name any colored person
at all with whom he had advised on the subject
(transeript, p. 483). When asked the direct ques-
tion whether there was any Negro in the county
who had the qualifications for jury service re-

quired by the statntg; Mr. Tidwell said that he
~ knew of none such (ffanseript, pp. 483, 484).

“Delendants’ counsel thereupon requested the
witness to tell with which of the Negroes on the
lists presented to the defense he was personally

oy
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acquainted. He was able to name only a few (tran-
script, p. 484). Among them was J. J. Sykes.
In cross examination of Mr. Tidwell defendants’
counsel then established that Mr. Sykes was in-
telligent, over twenty-one, had not been convicted
of any crime, was not a drunkard, had no physical
sickness or disease except a crippled leg and that
there was nothing against his integrity (tran-
seript, p. 485). When it was called to Mr. Tid-
well’s attention that he had practically established
the gualifications of Sykes his only answer was
one which did not apply: ‘I don’t know who
all we had on our list, we keep those on the list
that are qualified and those we don’t qualify we
put them off the list’’ (transeript, p. 485). An
attempt on defendants’ part to find out whether
Sykes was actually on the jury roll elicited the
answer that Mr. Tidwell did not know (transeript,
p. 485). Upon an inspection of the jury roll made
in court it appeared that the name was not on
the roll (transeript, p. 486) and the following
question was asked: ‘‘The name of J. J. Sykes
is not on that jury roll. Can youm aseribe any
reason for the disqmalification of J. J. Sykes?”
Although Judge Horton sustained an objection
to that question (transeript, p. 486) Judge Calla-
han permitted it to be answered. The answer
was that Sykes was badly erippled ‘‘and we had
other information which we thought might affect
his character’’ (transeript, p. 491). No other
questions were permitted (transeript, p. 491).
On this state of the proof Judge Callahan de-
nied the motion on the ground that he was rea-
sonably satisfied that the selecting officers had
so administered the law as not to have violated
the Constitution (transeript, p. 497). Defendants

““excepted to this ruling (transcript, p. 497). They
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now contend that it is unsupported by the evidence.
As has already been noted, this Court has power
to review the facts on an issue such as this where
the testimony before the lower Court was taken
either on affidavits or before another tribunal.
While the Court below stated in its opinion
that the jury commissioners had taken into con-
sideration the Negroes claimed to be qualified
(transeript, p. 496), the evidence in no way bears
out this contention. Properly analyzed, the tes-
timony of Mr. Tidwell indicates that no attempt
was made to find out whether any Negroes were
qualified. The most that can be said for his tes-
timony is, that the names of those Negroes stated
by the defense to be qualified may have been
before him, since many of these Negroes were
voters and their names were on the voting list.
There is no evidence to justify the conclusion of
the Court below that these names had been ex-
clnded on account of any consideration bearing on
the qualifications of the individuals. Rather, the
inference is irresistible that the exclusion was
based upon the fact that the individuals were
Negroes. The conclusion is quite clear in con-
nection with the case of J. J. Sykes. Originally,
before Judge Horton Mr. Tidwell had admitted
that Sykes possessed all the qualifications re-
quired by law. Although at that time he referred
to Sykes’ crippled leg, he made no effort to base
the exclusion of the Negro on that ground. Be-
fore Judge Callahan, however, he gave it as one
ground of exclusion along with undisclosed infor-
mation about the man’s character, information con-
cerning which he had made no statement what-
ever at the earlier hearing. It is quite evident
that Mr. Tidwell gave no honest reason for dis-
qualifying Sykes. No attempt was made to justify
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the exclusion of the large number of other quali-
fied Negroes.

The Court’s attention is in this connection
again called to the case of Lee v. State, supra.
In that case, as in the present one, an attempt
was made to justify the selection of the jurors
and the contention was put forth that no dis-
crimination had been exercised by the selecting
officer. The Judge charged with the duty of selec-
tion had not taken into account the fact that men
were black or men were white but had selected
men he knew to be suitable and said that it had
merely happened that-those selected were all
white. The highest Court of the State rejected
the assumption of propriety on which the lower
Court had sustained these acts of the selecting
officer. So in the case at bar it is submitted that
no adequate proof exists to show that the jury
commissioners really considered the qualifications
of any Negroes. The evidence calls for a disre-
gard of the self-interested statement of the jury
commissioner. That ancient adage ‘‘Aections
speak londer than words”’, is well in order. And
the quotations already given from both the Lee
case and Neal v. Delaware thoroughly apply..

There can be no doubt that the Fourteenth
Amendment prohibits diserimination in the selec-
tion of petit jurors as well as of grand jurors.

As was said by Justice Strong in Virginia v.
Rives, supra, which ease dealt only with the panel
of trial jurors:

“Tt is a right to| which every colored man
is entitled, that, in the selection of jurors to
pass npon his life, liberty or property, there
shall be no exclusion of his race, and no dis-
crimination , against them becaunge of their
eolor.” =

1
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And Justice Harlan, in Martin v. Texas, supra,
ruled as follows:

««s « » if ypon the hearing of the written
motion to quash the panel of petit jurors, the
facts stated in that motion had been proved,
or if the opportunity to establish them by evi-
dence had been denied to the accused, the
judgment would be reversed. * * ¢

What an accused is entitled to demand,
under the Constitution of the United States,
is that, in organizing the grand jury as well
as in the impaneling of the petit jury, there
shall be no exclusion of his race, and no dis-
crimination against them, because of their
race or color.”

Under these authorities the decision of the
Court below was erroneous and should be over-
ruled.

C. The Court Erred in Depriving Defendants of
an Opportunity to Prove Their Contentions
of Discrimination.

There can be no doubt that if defendants are
denied a full opportunity of proving diserimina-
tion then error has been committed. (See matter
quoted from Martin V. Texas in previous sub-
division of this point.)

That defendants were denied an opportunity of
establishing discrimination is abundantly clear
from the record. Defendants were hampered in
their efforts to prove that there were actually no
Negroes on the jury roll. The Court, in the first
place, limited counsel to the present jury roll, to
which ruling exception was taken (transeript, p-
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476) and counsel were not permitted properly to
examine Burleson as to his knowledge (transeript,
p. 475). They were hampered in every possible
way in their cross examination of Mr. Tidwell,
who alone appeared to testify that there had
been no .diserimination. Mr. Leibowitz made
effort to test the witness regarding his knowledge
of the qualifications for jury service, in order to
establish what elements were taken into account
by the witness and if possible to establish more
securely that the various Negroes referred to by
the defendants’ witnesses were qualified. A numn-
ber of questions tending to this end were ohjected
to by the State and objections sustained and ex-
ceptions taken by the defense (transeript, pp. 485,
486, 488-489).

Mr. Leibowitz attempted to find out what efforts
had been made by the jury commissioner to find
out whether the persons on the lists furnished by
the defendants’ witnesses were qualified for jury
service. He was not permitted to do so however,
and excepted to the Court’s ruling (transcript,
pp. 489, 490). Other gquestions, put with intent
to test the good faith of the witness’ statement
that he had considered the names, were also ob-
jected to and excluded and exception noted (tran-
seript, pp. 490, 491).

The Court allowed the witness to answer one
of the questions which had been excluded before
Judge Horton. This is the question, already
quoted, which deals with the witness Sykes. It
has been pointed out above how Mr. Tidwell’s
answer before Judge Callahan differed from part
of his testimony before Judge Horton and how
indefinite this answer was (see transeript, p. 491).
After the testimony had been taken defendants’
counsel asked the Court whether further inquiry
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could be made on the subject. Permission was
withheld and exception to the Court’s ruling noted
(transeript, p. 491). The Court’s statement that
defendants’ counsel wanted this question alone
answered, is of course, a misconception of the sit-
uation. That question was merely one of numer-
ous questions which had been excluded by Judge
Horton. There is no reason to suppose that had
Judge Horton allowed theguestion to be answered
counsel would not have pursued the inquiry
further. He was making every possible effort to
find out how much eonsideration Mr. Tidwell had
actnally given to the names of the Negroes on
these lists and to test the good faith of his an-
swer that he had exercised no diserimination.
Counsel ghould have been allowed the fullesf lee-
way in order to establish the facts. If he could
prove that the witness was unworthy of belief
it must, of course, have resulted in a finding by
the Court that there was discrimination. He
should not have been blocked in any legitimate
effort to cross-examine this witness. Having,
therefore, been unduly restricted such error was
committed as necessitates the quashing of this
venire.

CONCLUSION.

There c¢an be no doubt that no Negroes were on
the jury roll of Morgan County. A prima facie
case of discrimination having been made out by
the defendants the venire should have been quashed
because the State did not produce any-eredible
or satisfactory proof to rebut this prima facie
case.
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POINT III

The Court erred in denying the application for
a change of venue.

Before the trials in these cases opened defend-
ants filed a petition for a change of venue sup-
ported by voluminous affidavits (transecript, pp.
168 to 332). The State introduced affidavits in
opposition and also produced witnesses before the
Court (transeript, pp. 332 to 413). Thereupon
the motion was denied-and exception duly taken
(transeript, p. 418).

The motion was renewed during the examina-
tion of the jurors in the Norris case because it
appeared that a large number of the prospective
jurors had expressed fixed opinions concerning
the guilt of defendants. To this denial exception
was also taken (Norris transeript, pp. 507, 508).

No attempt will be made to review the evidence
taken upon this motion because to do so will
unduly extend the length of this brief. One or
two main points will be briefly discussed, how-
ever. In the first place, the Court’s attention is
called to the fact that the evidence produced by
the defendants clearly showed a high degree of
hostility in the community not only toward the
defendants but also toward their counsel. This
hostility continued through the duration of the
trials and necessitated the swearing in of a con-
siderable number of special deputies to accom-
pany defendants and their counsel to and from
the court-room and watch over them (Patterson
transeript, p. 762). Upon the hearing of the
motion defendants introduced a pamphlet which
had previously been circulated in the community
(transeript, pp. 273-329). It was an open incite-
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ment to passion and prejudice (see especially pp.
273, 287, 311, 314).

Most of the evidence the defendants produced
consisted of statements which individuals in the
community had made to an investigator for the
defense. These statements show very widespread
antagonism. While it is true that some of the
persons referred to in the affidavits denied having
made the statements attributed to them their
denials are for the most part in the nature of
formal affidavits, all identical in langnage, and
can therefore have little probative value. It is
also true that the defendants’ investigator at-
tributed remarks to a few people who turned out
to have been dead. This was explained by the
fact that it was not always possible for the inves-
tigator to obtain the actual name of the person
with whom he was talking and that sometimes he
had to draw conclusions as to the individual’s
identity from the place where the men happened
to be.

That this Court must review the facts on such

an application without presumption in favor of

the judgment of the lower Court is well settled.
The Code Section 5579 expressly so provides and
this Court has so ruled in Mallov v. State, 209
Ala. 219.

This Court has laid down liberal rules for
changes of venue. The leading case is Seams V.
State, 84 Ala. 410, in which the Court said that
no fair trial was possible ‘‘as long as the minds
of the jury are liable to be influenced by a prevail-
ing public prejudice against the prisoner, * * *
The duress of public opinion is often ingidious
and potent, and the best of men sometimes be-
come its vietims, without being aware of it, or
without the courage to resist the domination of
its influence.”’
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See also Brown v. State, 83 Misc. 645, and Estes
v. Commonwealth, 229 Ky. 617.

It is submitted that a careful reading of the
evidence on this motion, coupled with the unusu-
ally large number of jurore who admitted they
had fixed opinions, indicates a state of hostility
toward defendants which should, at least in the
Norris case, have required the granting of the
motion. From one group of 18 jurors called
(Norris transeript, p. 501) 6 were excused be-
cause of a fixed opinion, which was not subjeect
to change and one other juror was challenged for
canse for having such opinion (Norris transeript,
p. 502). From the next 18 jurors 2 were excused
by the Court because of their fixed opinion (tran-
gseript, p. 503). From the first 12 jurors who
appeared in court after the original panel was
exhausted (transeript, p. 503) 8 were excused for
fixed opinions and one more challenged for canse
on account of such opinion (transeript, p. 504).
Ten additional persons were then drawn of whom
three were excused because of their fixed opin-
ions (transeript, p. 504). The Attorney Gen-
eral’s argument upon the renewal of the motion
in that case (Norris transeript, p. 508) that the
very fact that so many jurors had admitted hav-
ing fixed opinions showed the fairness of the com-
mqnity, is specious. Some persons having a fixed
opinion wounld conscientiously admit it; others in
the same case might make no such admission and
go into the jury biased nevertheless. Surely the
existence of so large a body of fixed opinion as
existed in this community cannot be disregarded.

Even though actual violence was not threatened
at these trials and the militia did not have to be
called out, nevertheless there was ample evidence
of hostility. It was necessary to assign guards
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to defendants’ counsel as-well as fo have armed
guards for the protection of the prisoners. And
it would be blindness to suppose that a fair trial
could be had in such an atmosphere. A reading
of the evidence taken at the trials indicates that
the verdicts were against the weight of the evi-
dence. A calm and dispassionate consideration
thereof should have resulted in a disregard of
Vietoria Price’s testimony. Surely there was
more than reasonable doubt regarding the gmilt
of both these defendants, and the failure of the
two juries to give it weight indicates that they
were overborne by passion or prejudice and that
they held to the hostile sentiment of the commu-
nity rather than to the ealm warning of reason.
The motion for a change of venue should have
been granted.

POINT IV.

The Court erred in refusing to exclude for cause
certain jurors challenged by the defense.

In both these cases a number of the jurors tes-
tified that they had opinions so fixed that it would
require evidence on the part of the defendants
to cause them to change them. Phil Humphrey,
when asked whether because of such opinion more
evidence would be required of the defense than
if he didn’t have such opinion, said: *‘I sappose
it would take more evidence.”” A challenge for
canse was overruled and exception noted (Patter-
son transeript, p. 503). A. T. Shropshire stated
that he had an opinion which might be changed
after hearing evidence but that it would take evi-
dence to cause a change. He was also challenged
for canse and an exception was taken to the
Court’s refusal to allow the challenge (Patterson
transeript, p. 506).
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In the Norris case Phil Humphrey was again
examined and this time denied having any opin-
ion at all (Norris transcript, p. 499). A challenge
to him 'was overruled and exception noted (Nor-
ris transeript, p. 499). Mr. Watson stated that
if the defendant did not offer evidence he would
stick to his original opinion of guilt (Norris tran-
seript, p. 506). The Court overruled the motion
to challenge for cause because the prospective
juror subsequently stated that if the evidence was
not sufficient to convict he would acquit the de-
fendant. Exception was noted to this ruling
(Norris transeript, p. 506). Another prospective
juror, Sivley, said that he would expect the de-
fendant to produce evidence that he was not guilty
(Norris transeript, p. 510) and when asked if he
eould lay aside his previous opinion and go into
the jury box with an open mind, he said: *‘‘That
would be pretty hard for me to do.”” An excep-
tion was taken to the Court’s denial of a challenge
for dause (Norris transeript, p. 511).

It is true that this Court has held that a juror
is not disqualified merely becanse he starts with
an opinion based upon what he has heard about
the case, if he says it is subject to be changed by
the evidence. See Long v. State, 86 Ala, 36;
Peterson v. State, 227 Ala. 361.

However, it is snbmitted that the cases at bar
differ from those which have been cited becaunse
in these instances the effeet of the Court’s ruling
was to put on the defense the burden of proving
the accused innocent. This violates the funda-
mental rights of defendants under the Constitu-
tion of Alabama and the general system of juris-
prudence prevailing in this country. In the re-
cent case of Ex parte Grimmett, 152 Southern
263, this Court held: ““The defendant goes to trial
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attended by the presuhlpticm of innocence.”’ .A
juror who admits that he has an opinion which
would be changed anly were the defendant to
‘ntroduce evidence puts the defendant in a posi-
tion where he is deprived of that presumption.
Such a juror is disqualified even though there be
no express provision of the statute covering the
situation. As this Court said in Mutual Building
and Loan Association v. Watson, 226 Ala. 526,
¢« Any ground which indicates probable prejudice
will disqualify.”” See also Roan v. State, 225 Ala.
498. These cases lay down the rule that the statu-
tory disqualifications are not exclusive.

Finally, the Court’s attention is called to Sorter
v. Austen, 221 Ala. 481, where it was said: ‘‘The
right to challenge for cause is inherent in the
right of trial by an impartial jury, and cannot
be denied, where the right of trial by jury exists.”

It is. therefore, respectfully submitted that
under the particular circumstances of this case
error was committed in failing to gustain chal-
lenges by the defense.

POINT V.

Defendants are entitled to a new trial because
of the improper and prejudicial conduct of the
Trial Court.

It is the contention of the defendants that the
Court below showed by remarks, interruptions
and other conduet such prejudice and hostility as
to deprive the defendants of the fair trial to which
they are entitled under the Constitutions of the
State of Alabama and of the United States. Be-
fore reviewing the incidents in point we call this
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Court’s attention to its own decision dealing with
the subject, as well as to a few decisions from
other courts.

The leading case in this Court is Griffin v. State,
90 Ala. 596. In that case the defendant in order
to show the bias of a witness wanted to prove
by expert testimony that the witness had written
a certain letter. The Court refused an adjourn-
ment for the purpose of procuring the expert,
contending that the witness had in effect admitted
bias, and said “I don’t think * * * that it will
amount to mueh, in view of this admission.”* This
Court reversed the conviction on the ground that
this comment of the Court was misleading to the
jury and likely to influence it, saying:

“We know that jurors are easily inflnenced
by remarks from the bench, and the slightest
intimations of the Court are seized upon and
exert a controlling influence upon them. * * *

~ Any statement by the Court, however un-

' intentional, made in the presence of the jury,
caleulated to control the jury in its considera-
tion of the weight to be given to testimornsy
will work a reversal, unless it be clearly
shown that such remarks have been explained
and exeluded from them.”’

The salutary prineciple of this case was applied
many years later in Moulton v. State, 199 Ala.
411, Counsel had requested the Court to pre-
pare its charge in writing as was permissible
under the Code. The Court remarked to the jury
that this was the first time 'in the history of the
Court that this requirement had been made. This
Court reversed the conviction even though it was
satisfied that the Judge did not intend to influence
the jury, stating:
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‘It is a matter of common knowledge that
jurors are very susceptible to the influence
of the presiding Judge, watching him with a
quick understanding of every indieation of
opinion.”’

In the recent case of Burns v. State, 226 Ala. 117,
this Court held improper, remarks made by the
Court to the effect that a certain witness would
not answer the solicitor’s question unless it was
the truth. See also Daggett v. Boomer, 210 Ala.
673, in which a reversal was based upon the
Court’s remark that the witness did not kmow
what he had said on direct examination.

A convietion was reversed by the Court of Ap-
peals in Powell v. State, 20 Ala. App. 606, on
account of the Court’s interference with question-
ing by counsel for the defendant, especially when
the State had interposed no objection. The Court
said in that case:

Tt is well known that humiliation brought
to the defendant’s counsel at the hands of
the Judge presiding upon the trial of the case
will inevitably, certainly, in all probability,
re-act in the minds of the jury as something
substantial against the defendant.”

See also Dennison v. State, 17 Ala. App. 674; Med-
ders v. State, 19 Ala. App. 628; Haithcock v.
State, 23 Ala. App. 460, and Holland v. State, 24
Ala. App. 199. The Medders case is particularly
in point because the Court in that case, as in
the ease at bar, frequently made unnecessary re-
marks while ruling on the exelusion of evidence
and the Court of Appeals found:
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“The defendant’s case was prejudiced
against him by the manner of many rulings
by the trial judge.”

The Court’s attention is also called to a recent
New York case, People v. Thomas, 240 App. Div.
101. In that case the Appellate Court condemned
the interruption by the Trial Court of defend-
ant’s questioning, where no objection had been
interposed by the District Attorney. The case 1s
also of interest as criticizing a charge, which, very
much like the charges in the cases at bar, analyzed
the contentions of the prosecution and said very
little about the contentions of the defense. On
this subject the language of the highest Court in
New York'is pertinent. In People v. Becker, 210
N. Y. 274, at page 306, the Court said of a charge
held to be improper:

“In his charge at the close of the trial the
presiding judge defined with accuracy many
of the principles of law which governed the
jury in their consideration of the-evidence
and in the disposition of the questions of
fact. He then outlined in much detail and
most effeetively the claims of the prosecution
and the evidence which had been produced
to support those claims, leaving it to the jury,
with few and meagre exceptions, to evolve
from their own nnaided memories the recol-
lection of any arguments or evidence in be-
half of the defendant which tended to contra-
_dict and rebut such arguments and evidence
of the prosecution.’” .

Appellants are of the opinion that in the cases
at bar errors were committed by the Trial Court
of a nature similar to those which resulted in
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roversals in the cases cited. In most of the latter
reversal was predicated upon a gingle error. In
the cases at bar there are many such errors. And
the inevitable consequence must have been to im-
press upon the jury the Court’s hostility toward

the defense and thereby deprive the defendants
of a fair trial.

a. Patterson Case.

The Trial Court began making improper re-
marks at almost the beginning of the Patterson
case. During the very opening of the cross ex-
amination of Vietoria Price defendants' coun-
sel asked the witness whether she was divorced.
The Court of its own motion stated: ““You
needn’t answer that’’ and exception was taken to
the ruling (transeript, p. 512). When the witness
was asked whether March 24, 1931 was the date
of her first freight ride, without objection by the
prosecution the Court ruled that the witness need
not answer, and counsel for the defendants ex-
cepted (transeript, p. 513).

Without any objection being made by the State
the cross examination of the witness was con-
stantly interrupted. Counsel for the defendants
asked whether anyone accompanied Mrs. Price on
the train and the Court interrupted, stating: |
don't like to interfere, but I can’t allow the time
of the Court wasted on matters so immaterial.
You must not ask that question again.”’ Kxcep-
tion was taken (transeript, p. 514). To the next
question, whether the witness had had intercourse
with any man the night before she left Hunts-
ville, the Court volunteered: “‘Wait a minute’’
and this remark gave the hint to the Solicitor
for the State, who thereupon interposed an objec-
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tion which was sustained and excepted to (tran-
geript, p. 514).

A very little later in the proceedings the prose-
cutor interrupted counsel for the defendants be-
fore he could finish his question and counsel
remonstrated to the Court. The Court answered :
“ And I will make known to you when I rule, too.
Proceed if you want to ask another question’’
(transeript, p. 515). Defendants’ counsel having
for a second time asked a question the Court re-
marked after counsel’s exception (transcript, p.
516): ““That’s twice you have asked that; don’t
let’s have that amy more’’ (tramseript, p. 517).
And later when counsel said he wanted to ask a
certain question in order to preserve defendants’
rights the Court said: “‘¥ou needn’t worry aboul
the defendants’ rights’’ (transeript, p. 517).
When a question was asked to which no objec-
tion was made by the State, the Court itself inter-
rupted: ‘‘That s far enough for me to know all
1 want to know, to know that the question is
illeqal.”” Defendants’ counsel excepted (tran-
seript, p. 517).

To the question whether the witness had gone
to Chattanooga to get work the Court interrupted
again without any objection from the State: “She
said she did and that’s emouqh’’ (transeript, p.
521). To another question of the defense to which
no objection was made by the State the Court
said: ‘“Never mind that, go on with your ques-
tions’’ (transeript, p. 522).

The witness having testified that the fight be-
tween the Negroes and the white boys oceurred
about three miles out from Stevenson, Mr. Leibo-
witz made some effort to find out whether she
knew how far three miles was. The Court inter-
rupted, saying: ‘‘Mr. Leibowitz, I want you to
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get all you ought to know from the witness, bul
don't stand up and argue with the witness, don't
do that’’ (transeript, p. 524). A few minutes
later the Court interrupted, stating: “I think
you have asked that enough’’ (transeript, p. 529).
A few questions later the Court again interposed
the cross examination without objection by the
State, saying: ‘I think you have got enough of
the leg over the gondola. Let’s don’t take up
time on that, that is a waste of time. You have
tested her recollection on that, all that is possi-
ble.”” An exception to these remarks was noted
(transeript, p. 531) and another to the Court’s
interruption, again without action by the State,
in which he said: ‘I think that’s enough on
that’’ (transeript, p. 532). A number of ques-
tions later the Court refused to permit the wit-
ness to answer a certain question: “You have
answered that emough’’ and an exception was
noted (transeript, p. 533). When it proved im-
possible to get from the witness a statement as
to how many people had hit her, counsel made
a number of efforts to do so. He was not per-
mitted to ask the question whether more than
one had hit her, the Court interrupting: ‘‘That
will do. She has gone over that enough to satisfy
anybody, looks to me like.”’ An exception was
noted (transeript, p. 534).

After further cross examination the Court
again interrupted Mr. Leibowitz, saying: ‘‘Let’s
don’t go into that again. I think the witness has
answered that emough’’ and an exception was
taken (transeript, p. 535). A few questions later
he interrupted: ‘‘Mr. Leibowitz, you are just
wasting time, in my judgment”’, and an exception
was taken (transeript, p. 536). A similar inter-
ruption followed shortly after when the Court
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said: “ That’s enough of that, go on with some-
thing else’’ and an exception taken (transeript,
p. 937).

The witness was examined about food she had
daten. While she was trying to answer, the Court
interrupted, saying: “‘That’s immaterial; you
might just as well ask her what she had to eat
here’’ and exception was again noted (transeript,
p.538). A few questions later the Court made the
remark: ‘‘She has testified about all that’ (tran-
seript, p. 538), and then to another question in-
terposed the comment: “‘That is arguing with
the witness’’ and exception was noted (tran-
geript, p. 539).

There were certain inconsistencies between the
testimony Victoria Price gave at this trial and
that which she had given at the previous trial
before Judge Horton. Mr. Leibowitz cross-exam-
ined at some length on the subject and finally
asked the witness whether what she had said be-
fore Judge Horton was the truth. The Court of
its own motion interrupted, saying: ‘‘That is
entirely improper’”’ and an exception was duly
noted (transeript, p. 542). A few questions later
the Court again of its own motion interrupted,
saying: ‘‘That’s improper’’ (transeript, p. 543)
and still later interrupted the cross examination
with the remark: ““That's what she said. No
need of going over that again’’ (transeript, p.
545). To another question the Court remarked:
““No, no, you needn’t answer that’’ and an excep-
tion wag taken (tramseript, p. 546). All these
interruptions were without any objection whatso-
ever on the part of the State.

On the following day Mr. Leibowitz again ex-
amined the witness about discrepancies between
her testimony as given at this trial and her tes-
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timony before Judge Horton, referring particu-
larly to that which concerned her condition at
the time she was being examined by the doctor.
The Solicitor objected to a certain question on
the ground that it was an attempt to impeach the
witness on an immaterial point. The Court then
said: ‘‘It looks that way but I will give him the
benefit of it.”” Mr. Leibowitz objected to the
Court’s remarks and the Court answered: ‘‘Then
don’t do things like that’’ to which exception was
taken (tramseript, p. 553).

When the witness was being cross-examined
about her meeting with the Attorney (Feneral and
with Gilley in preparation for these trials she
was asked the question whether there had been
any talk between them and the Court of its own
motion interrupted: “If you desire to lay a
predicate, you are at liberty to do so, but going
just at random like that, I don’t think it is a
proper way to get ab it" and an exception was
taken to these remarks (transeript, p. 558). A
few questions later the Court again interrupted:
T think that’s all useless’’ and an exception was
taken (transeript, p. 558).

Not only did the incidents cited show the
Court’s hostility toward the defense but they had
the undoubted effect of crippling the cross exami-
nation of the prosecutrix.

During the examination of the farmer, Morris,
when he was cross-examined as to whether he
was near-sighted or not the Court interrupted,
saying: ‘I imagine this witness wouldn’t know
what you mean. Get down to something he can
understand’’ (transeript, p. 573). A few minutes
later it interrupted with the remark: ‘I think
that is taking up time for nothing. You can have
an exception and go on with something else”
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(transeript, p. 574). In a number of instances
during the cross examination of this witness
where a question had been asked, the Court, with-
out any objection by the Siate, did not permit
the witness to answer the question but instead
asked a question of its own (transeript, p. 576).
And when Mr. Leibowitz called the witness’ at-
tention , to the faet that he was now testifying
otherwise than he had testified on direct examina-
tion the Court interrupted, saying: ‘‘Don’t go
over that again. The jury knows what he said.”’
Mr. Leibowitz excepted (transecript, p. 577); and
when he tried to find out what the witness had
observed about the clothing the girls had worn
the Court interrupted: “‘Dom’t take up time try-
ing to find out about furs on the overalls’’ (tran-
seript, p. 578) and exception was taken. Again
the Court said, regarding a question: “That is
the very thing I told you we was through with’”
and an exception was taken (transeript, p. 578).
Somewhat later it interrupted stating: ‘‘That’s

enough of that’’ and when counsel tried to explain —
the Court interrupted: ‘‘You are mistaken, t}:_;_&\_

is enough of that, go on to something else.”” Mr.
Leibowitz took an exception (transeript, p. 580).
Almost immediately thereafter the Coprt inter-
rupted in the middle of a question, stating:
“That’s enough. It is my business to see that
th_.e witness is treated with respect and that is
disrespeciful. Don’t say that any more.”” When
Mr. Leibowitz stated that e had not meant to be
disrespectful the Court said: ‘‘Well, go on, or
something will be dome” (tramscript, pp. 580,
581).

Instances similar to these oceurred during the
Cross examination of the witness, Gilley. Mr.
Leibowitz began to ask a question about what he
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had done in Chattanooga and in the middle of the
question the Court interrupted: “‘I think you
have gone far enough on that. Let’s stop there,
take an exception and go on with something else’’
(transeript, p. 598). When Mr. Leibowitz made
effort to question this witness about his conten-
tion that he had wandered throughout the country
reciting poetry the Court interrupted: ‘‘No, no,
stop that. I don’t like poetry anyhow.”” Then
when counsel asked the witness whether he knew
what a grand jury was the Court interrupted:
“I guess most people do. Dow't waste time on
things like that”’ and exception was duly noted
(transeript, p. 599). Somewhat later the Court
again interrupted: “J don’t see the need of going
further into that’ and an exception was noted
(transeript, p. 600). The Court later interrupted
with the remark: “That’s enough of that”
(transeript, p. 603) and on another occasion
stated: ‘‘I reckon that’s enough on that’’ (tran-
seript, p. 606).

During the examination of Dr. Bridges Mr.
Leibowitz endeavored to establish that Dr.
Bridges had been subpoenaed by the State in the
very case on trial although he had not been called.
The Court thereupon interrupted of its own mo-
tion: ““Now that is improper. I have ruled on
that, this is the third time. That’s enough’’ and
exception was taken (transeript, p. 642). Actu-
ally the Court had not ruled on this guestion
before, although it had excluded questions di-
rected toward showing that Dr. Bridges had been
subpoenaed by the State at other trials.

The climax of the Court’s series of interfer-
ences oceurred during the examination of the de-
fense witness, Lester Carter. The Court inter-
rupted his testimony with the remark: *‘‘Never
mind about the time you were in jail”’ (transeript,
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p. 663) and shortly thereafter interrupted a ques-
tion by Mr. Leibowitz with the following state-
ment: ““That has been raised so often, Mr. Leibo-
witz; I have ruled on that very legal point a half
dozen times and there can’t be anything in it ez-
cept a vicious attempt to get something before
the jury which I have ruled is improper.”’ Mr.
Leibowitz noted an exception with a special refer-
ence to the Court’s remarks (transeript, p. 663)
and then moved for a mistrial. This the Judge
declined to grant; but he withdrew the word
vicious, admonishing the jury that they pay no
attention to it. Mr. Leibowitz noted an exeeption
(transeript, p. 664).

It is obvious .that, coming as this incident did,
after all the previous altercations between Court
and counsel, the meager admonition to the jury
that the word *‘vieious’' be withdrawn could not
eradicate from these men’s minds the fact that
the Court was hostile to the defense and particu-
larly to the defense’s chief counsel. The Court
had no right to interrupt the question and should
certainly have awaited an objection from the
State. Even when it was called upon merely to
sustain or overrule the objection. It might have
heen proper for the Court to have reminded coun-
sel in moderate langnage that the legal point
under discussion had been already raised and that
the Oourt did not think it necessary for it to he
raised again. Certainly the Court’s action in this
particular, as in the many preceding instances
already quoted, was wholly unwarranted and was
indefensiblv and indubitablv caleulated to preju-
dice the defense in the minds of the jury. .

There were a few more instances of objeetions
Wf!ich the Counrt interposed without any aetion
heing taken by the State. In one, the Court re-
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fused to allow the gquestion to be asked how the
group of people came to go to the station in
Huntsville (transeript, p. 664). At another time,
when Mr. Leibowitz tried to find out whether the
witness had seen one of the prosecuting officials
at Seottsboro, the Court interrupted: “‘That s
not legal’’; and exception was taken (transeript,
p. 673).

The inimical attitude of the Court again showed
clearly at the time when Mr. Leibowitz requested
an adjournment to await the arrival of Ruby
Bates’ deposition. Counsel made the remark that
he had applied for the interrogatories ;‘at the
earliest possible time.”” The Court for no reason
objected to this statement and remarked that
these words “‘would be surplusage.”’ Mr: Leibo-
witz took an exception and then the Court snapped
out: ““All right, you have that twice’’ (tran-
seript, p. 725). The record, of course, cannot re-
produce the tone of the Judge’s voice but the
words themselves leave no doubt of what nature
it must have been. ;

Not once during this entire trial did the Court
interrupt a single question the prosecutor asked
or of its own volition interpose a single objection
to any of the prosecution’s questions, on either
direct examination or cross examination of any
witness.

And the attitude and point of view of the Court
in this case looms into relief by virtue of the
remarkable circumstance that the Court ended its
charge to the jury with a statement of two forms
of verdict which could be brought in, each of
them on the assumption of the defendant’s guilt,
and gave no instructions whatsoever regarding
the form of verdiet which could be based on a
finding of innocence (transeript, p. 779). No more
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eloquent indication could possibly have been made
to the jury of the Court’s own view of this case.
And the fact is particularly true when we realize
that in its charge the Court analyzed the State’s
contentions in some detail, itemizing all the ele-
ments of corroboration the State had relied on
(transcript, pp. 738, 739). Except for one iso-
lated reference to the defense (tramseript, p. 739)
the Court in no place outlined the defendants’
contentions. The charge as a whole was one un-
mistakably unfavorable to the defense. And it
must have left in the minds of the jury the clear
impression that the Court desired a conviction.
It is true, of course, that after his attention
had been called to it by counsel Judge Callahan
added to his charge the necessary instructions
with reference to a verdiet of acquittal (tran-
seript, p. 779). Baut the impression of the Judge’s
attitude had been irrevocably given. Nothing
conld eradicate that from the minds of the jury.

b. Nornris Case.

In the Norris case the hostility of the Court
was less marked. It is possible that certain pub-
lic comments on the earlier trial may have had
a chastening effect upon the attitude of the Tria!
Judge. .

Nevertheless, during the cross-examination of
Victoria Price unnecessary and prejudicial re-
marks were made by the Court. When Mr. Leibo-
witz suggested to the witness that she look at him
and not at the prosecuting attorney, the Court
interrupted with the remark: ‘““Now, Mr. Leibo-
witez, don't proceed along that line any more”
(Norris transeript, p. 518). Later, without objec-
tion by the State, the Court interrupted Mr. Leib-
owitz and said: ‘‘I see thal you have gome far
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enough with it miself, to make that question ille-
gal, and I sustain the objection to it.”” Exception
was noted (transeript, p. 522). When the Attor-
ney General objected to the next question the
Court, in addition to sustaining the objection,
stated: “‘Mr. Leibowite, that question was so
palpably illegal that you should not have asked
a question like that®’ (transeript, p. 522). Defense
counsel not only excepted to the admonition but
moved for a mistrial and excepted to the denial of
the motion (transeript, p. 523).

Later in the proceedings the Court remarked:
“I don’t see any use in taking up time with that.
I would imagine that anyone with common sense
would kmow which was the barrel of a pistol”
(transeript, p. 526). Mr. Leibowitz excepted to
this statement. The latter portion of it is cer-
tainly most prejudicial and almost identical in
nature with the remark which formed the basis
of the reversal in the Griffin case. When counsel,
proceeding, tried to find out from the witness
whether she was unable or unwilling to answer
a certain question the Court interrupted, sayine:
“That question is improper and you have mno
right to ask it. It is my business to see the wit-
ness is fairly treated;’’ and when Mr. Leibowitz
said he thought the witness had been fairly
treated, the Court remarked: ‘I don’t think so.
I think that question was entirely improper.” The
defense took an exception (transeript, p. 529).

The way in which the Court came to the assist-
ance of the prosecutrix constitutes a further indi-
cation of its attitude. On cross examination Mr.
Leibowitz asked Mrs. Price a number of ques-
tions tending to show that as a result of each
intercourse her body had been wet with semen.
She had testified that each time she had become
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a little wetter. The Court interrupted the exami-
nation with the following question: *‘Do you
know that of your own knowledge? Did yow no-
tice at the time that you were, or did you pay any
attention to that?’’ This question was nnecalled
for because the witness was being asked about
something within her own knowledge; and the
only effect it can have had was to put into her
mind the thought that she could avoid answering
by saying she had not noticed at the time. Fall-
ing in, of course, with the Court’s suggestion Mrs.
Price answered: ‘I didn’t pay any attention.”
An exception was taken by the defense (tran-
seript, p. 531).

While it must undoubtedly be conceded that
during the trial of a case the Judge has the right
to ask questions, it is obvious that he must not
ask them in such a way as to show partiality to
one side or another. The instance just cited was
an evident attempt by the Court to assist a State’s

witness and to lessen the effect of a eross exami--

nation which was bound to be damaging to the
State’s case. As such it constitutes an improper
interference with the orderly and fair conduet of
the trial, and ground for reversal. The effect of
the Judge’s question becomes clearly apparent
in a comparison of the witness’ testimony as
given before and after he put it (transeript, p.
531). :

On one or two ocecasions the Court went out of
its way to emphasize the fact that a question was
t?xcluded because it was illegal and cautioned the
Jury not to pay attention to the answer (tran-
seript, pp. 522, 554). In both cases exception was
noted by the defense.

.During the cross examination by the prosecu-
tion of the conductor of the train a question was
started on the assumption that the witness had
given certain testimony. Mr. Leibowitz inter-
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rupted to point out that that was not so. The
Court made the unnecessary comment: ‘‘Mr.
Leibowitz, you have no right to tell what the wit-
ness said or didn’t say’’ (transeript, p. 562).

A number of times the Court restricted the
cross examination without any objection being
made by the State, remarking at one time: “‘I
think you have gone far enough on that’’ (tran-
seript, p. 981). Exception was taken. A few min-
ates later the Court interrupted and stated: “‘You
have been all over that. I wouldn’t take up time
with that’’ and another exception was taken
(transeript, p. 581). Some time later the Court
interrupted a question as follows: ‘‘That is argu-
ment. . Gentlemen that is ruled out.”” An excep-
tion was taken (transeript, p. 582).

During the examination of Lester Carter in
sustaining dn objection the Court remarked to the
jury: ‘‘That question is mot legal and highly
improper and you will pay no attention to #”’
(transeript, p. 608). An exception was taken.
Somewhat later he made the same remarks in
somewhat different form: ““Gentlemen of the
jury, that question is illegal and highly improper,
and the amswer that was made to it was illegal
and improper’’ (transcript, p. 609) and exception
was again noted (transeript, p. 610).

In this case as in the previous one the Court
in ite charge summarized in some detail the
State’s contentions (transeript, pp. 633, 634). The
one thing stated about the defense’s claim was
that the defense was entitled to be heard. No
attempt was made to analyze its eontentions in
any detail whatsoever.

To sum up this point in our argument we will
note briefly that on innumerable occasions the
Court interrupted questioning by the defense, in-
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terposed objections to guestions of the defend-
ants’ counsel without objection from the State,
and made remarks to the jury calculated to re-
fleet adversely upon defendants’ counsel. The
Court’s partiality was made manifest throughout
the trials down even into its charges. Conduect
such as this cannot be condoned. By no stretch
of the imagination can it be said that defendants
so tried had that fair trial warranted to them by
the Constitution of the State of Alabama. Under
the very well considered decisions of this Court
already cited, conduct on the part of the Trial
Judge of the kind described constitutes reversible
error.

POINT VL

The Court erred in excluding evidence to im-
peach the prosecutrix Victoria Price. :

In each case defendant sought to impeach the
prosecutrix by asking her whether or not she had
been convicted of a crime involving moral turpi-
tude. When the questions were first asked the
Court refused to permit them to be answered be-
cause the witness apparently did not understand
what moral turpitnde meant (Patterson tran-
seript, p. 519; Norris transeript, p. 519). Mr.
Leibowitz subsequently asked her the direct ques-
tion whether she had ever been convicted of the
crime of adultery (Patterson tramseript, p. 519;
Norris transeript, p. 519). To this gquestion Mr.
Knight in each case entered a general objection
which the Court sustained and exception was duly
noted.

The Code, Section 7723, expressly permits the
examination of a witness concerning his convie-




102

tion for crime, See Craven v. State, 22 Ala. App.
39, Carmack v. State, 23 Ala. App. 368.

Adultery is a crime in Alabama (Code, §3198).
Seetion 7723 has, however, been construed in con-
neetion with Section 7722, with the result that
examination may be had only of a erime which
involves moral turpitude. It is submitted, there-
fore, that the only question to be determined is
whether the crime specified in the question does
involve moral turpitude. See in this connection
40 Cve. 2607, 2646, and cases cited.

Whether or not an offense involves moral turpi-
tude depends upon whether or not there is inher-
ent immorality in the act. See Pippin v. State,
197 Ala. 613. In Ez Parte Marshal, 207 Ala. 566,
this Court held that a violation of liquor laws did
not constitute moral turpitude because such a
erime was not inherently wrong but had been
made so only by recent laws.

Adultery, however, is not a erime created by
modern lerislative vagaries. It has been consid-
ered an offense against morals from time imme-
morial and is probably one of the four or five
offenses condemned by the moral codes of prac-
tically all communities. See the discnssion by H.
1. Mencken in his recent book: ‘‘A Treatise on
Right and Wrong’’, pages 7, 89.

Adultery has been specifically held to be a erime
involving moral turpitude in Sexton v. State, 48
Tex. Cr. 497; Morrison v. State, 85 Tex. Cr. 20,
and Ez Parte Rodriauez. 15 F. 2nd 878. See also
Ranger v. Goodrich, 17 Wise. 80.

A good definition of moral turpitnde is to he
fourd in the decision of Judge Walker of the
Cirenit Oonrt of Appeals of the District including
Alabama in the case of Coykendall V. Skrmetta,
20 F. 2nd 120:
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“*The words ‘moral turpitude’ as long used
in the law with reference to crimes, refer to
conduct which is inherently base, vile or de-
praved, contrary to accepted rules of moral-
ity, whether it is or is not punishable as a
crime.”’

There can hardly be any doubt that under the
authorities adultery is a erime of such nature that
under the Alabama Code a witness may be cross-
examined in connection with a conviction therefor.
The failure of the Court to permit the cross
examination of Victoria Price was, therefore, re-
versible error.

This error became emphasized in the Judge’s
charges. In these he expressed the opinion that
the credibility of a witness can be impeached only
by proof of reputation (Patterson transeript, p.
743; Norris transeript, pp. 635, 636). As has been
already indicated, that statement is erroneous.
And accordingly the defendants in these two cases
were deprived by the Court of the opportunity
of diserediting the chief witness against them and
prejudicial error was thereby committed.

POINT VIL

The Court erred in excluding evidence of prior
acts of intercourse of the prosecutrix.

It will be remembered that at the first trials of
these cases the prosecution proved by the testi-
mony of the doctors who examined the girls that
semen was present in the vaginas of both (see
Weems transeript, pp. 27-32; Patterson tran-
script, pp. 27-28; Powell transcript, p. 25). At
the trial before Judge Horton, as appears from
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his opinion, the State produced Dr. Bridges who
gave similar testimony.

At the trials mow under review the State did
not produce Dr. Bridges as a witness. In it:s
presentation of the Patterson case to the jury ‘1t
did, however, rely upon the presence of semen n
the body of Vietoria Price (See Patterson tran-
seript, p. 739).

It will also be remembered that, in addition
to testifying to the alleged intercourse, Victoria
Price produced the step-ins which she claimed
she wore while being raped and which she says
were then torn apart (Patterson transeript, p.
510: Norris transeript, p. 536). She also testified
to the existence of semen on her body and clothes
(Patterson transeript, pp. 547, 550).

To meet the corroboration which, it might be
argued, had been given Victoria Price’s story by
the production of the step-ins and the finding of
semen in her body, the defense offered to prove
other acts of intercourse committed by Victoria
Price within the two days preceding the alleged
rape. In his opinion setting aside the second Pat-
terson trial Judge Horton reviewed the evidence
on this subject and recognized its force, stating:

«“Her condition was clearly due to the in-
tercourse which she had had on the nights
previous to this time."’

In the Patterson case Judge Callahan also rec-
ognized in his charge the importance of the find-
ing of semen in the woman’s body and said that
the presence of semen Was ¢‘gpbject to explana-
tion” (transeript, p. 740). He advised the jury,
however, that the explanation must be based on
evidence, not on suspicion. And he emphasized
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in this connection that when he had excluded a
question the jury had no right to speculate on
what the answer to it might have been and then
take that supposititious answer into considera-
tion. Otherwise, ‘‘the party has gotten as much
benefit from an adverse ruling as he would have
gotten from a favorable ruling’’ (Patterson tran-
seript, p. T41). :

The language of the Judge on the subject of
eorroboration is important on account of the em-
phasis he gave this matter in his charge to the
jury and his recognition of the fact that explana-
tion might change the inference of corroboration.
It follows:

“Now, the state claims or contends that
Victoria Price is further corroborated in that
there was semen in the vagina and on other
parts of the private parts. Well, as I under-
stand it, there is no contention, and the point
of contention does not center around  that
particular point. It is not claimed, as I
understand it, that there was no semen found.
The finding of semen certainly establishes one
point, or one fact, and that is that Vietoria
Price had had sexual intercourse with a man.
Then, the question on that point arises, how
come it there? This must be met from the
evidence or from reasonable conclusions
drawn therefrom. Of course, standing alone,
and standing unexplained, the fact that it
was found there, does, in law, in a sense, cor-
roborate the statement or claim rather of the
prosecutrix that she had been raped. But it
is not conclusive; it is not absolute; it is only
one of the cireumstances to be considered. It
is subject to explanation, but gentlemen of
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the jury, it must be explained by the evi-

dence, or natural, logical conclusions to be:

drawn from the evidence, and evidence means
evidence in the case’’ (Patterson transcript,
pp. 739, 740).

The Court nevertheless excluded all the evi-
dence offered by the defense for the purpose of
explaining the alleged corroboration of Victoria
Price, evidence clearly relevant and which there-
fore should have been admitted. -

After Mrs. Price had testified on direct exami-
nation in the Patterson case that her step-ins had
been torn apart (Patterson transeript, p. 510) and
that she had been examined by two doctors at
Scottsboro (transeript, p. 512), and after it had
been developed that she had left Huntsville the
day before the alleged raping (transeript, p. 513),
she wastasked the following question:

““Had yon had sexual intercourse with.any
man the night you left Huntsville?”’

The Court sustained an objection to this question
and refused to hear the reason why it was asked.
Exception was taken (transcript, p. 514). An-
other question was asked as follows:

“Did you have any intercourse with any
men the day before that?”’

Objection was similarly sustained and the Court

would not hear the reason for the question even

in the absence of the jury (transeript, p. 514).
The witness was asked:

“Did you that night, in Chattanooga, have
intercourse with Orville Gilley 1"’
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An objection was again sustained (tramseript, p.
517).

Every effort to trace the movements of Vie-
toria Price between the time of her arrival in
Chattanooga, the night before the alleged raping,
and her departure thetnext morning, were blocked
by the Court. The exceptions to these rulings
will be discussed separately.

It was brought out on the cross examination
that she claimed that upon her arrival at Paint
Rock her body and clothes were wet with semen
(transeript, p. 547) and that at the time she was
examined by the doctors her legs were a little
wet: ““There was enough for him to tell it all
right’’ (transcript, p. 550). She also testified as
to bruises on her body (transeript, pp. 551-553).

The State having failed to call Dr. Bridges the
defense put him on the stand. He testified in
some detail regarding the finding of semen on the
walls of Victoria Price’s vaginal canal (tran-
seript, pp. 644-648). He stated that the sperma-
tozoa he had found were not moving, an indica-
tion that they were dead (transeript, p. 645). He
was unable to fix the time of the intercourse which
had produced this semen and said: ‘It might
have been any time before’” (transcript, p. 647).
He finally stated that intercourse had been ‘‘re-
cent, but I wouldn’t put the hours and minutes
on it.”” He refused to place it within two days,
stating specifieally that he could not place it
within twenty hours (transeript, p. 648).

The defense then offered to prove by Lester
Carter that Vietoria Price had had intercourse
within two days of the finding of the semen. The
CQourt would not even lét counsel finish the ques-
tion (transeript, p. 663). Carter had given testi-
mony before Judge Horton to the effect that Vie-
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toria Price had had intercourse with Tiller the
night before the girls left Huntsville (see tran-
ceript, p. 773).

In the Norris case similar questions were asked
and exeluded. Vietoria Price was asked whether
she had had sexual intercourse with Lester Carter
or Gilley the night before the alleged raping
(transeript, p. 522). An objection to the question
was sustained and an exception noted (transeript,
p. 523). Gilley was asked: ‘‘Did you, Victoria
Price, Ruby Bates and Lester Carter spend the
night together and have intercourse in the hobo
jungles opposite the freight yards in Chatta-
noogal’ (transeript, p. 577) and exception was
noted to the Court’s sustaining of the objection
(transeript, p. 578). Carter was asked a similar
question with regard to the night before he left
Huntsville (transeript, p. 607) and another as
to the night in Chattanooga (transecript, p. 608).
Exeeptions were taken to both these rulings.
The deposition of Ruby Bates contains testi-
mony on this subject, which, although it was not
read to the jury, shows what the answers to the
other questions might well have been. The
twelfth question which was excluded related to
the acts of the girls on March 23rd, the day
before they left Huntsville. Ruby Bates testified
to acts of intercourse betweén llerself and Lester
Carter and between Victoria Price and Jack Til-
ler (transeript, p. 587). At that trial Dr. Bridges
did not testify on the subject of semen but Vie-
toria Price herself testified that-there had heen
semen on her body (transeript, p. 531). '

Thus in both cases the Court excluded all evi-
dence tending to establish on the part of Vietoria
Price acts of intercourse pre-dating the alleged
raping and perhaps explaining her condition and
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that of the step-ins. It will be conceded, of course,
that in the ordinary rape case previous unchastity
of the prosecutrix is irrelevant except when the
issue is one of consent. But the law is otherwise
where the purpose of the testimony is not to cast
a shadow on the character of the prosecutrix but
to explain evidence otherwise material to the issue
of rape. In cases where bruises, disease, preg-
nancy, semen or other physical faets have been
added to the bare story told by the prosecutrix,
evidence of acts of intercourse on her part which
might account for these physical facts has been
allowed. These cases proceed upon the theory
that the acts of intercourse have become relevant
as explaining evidence which might otherwise
point to the guilt of the accused and explaining
it in a manner consistent with his innocence. In
cases of this description exclusion of evidence of
such acts of intercourse has been held reversible
error.

The general rule is set forth in 52 Corpus Juris
108: “‘Specific acts with others than defendant
may be shown to rebut corroborating cireum-
stances’’; and in Alabama this rule was so laid
down more than half a century ago and has never
been questioned. In Nugent v. State, 18 Ala. 521,
there was evidence that the private parts of the
complainant were inflamed and that this was due
to disease. A convietion was reversed because of
exclusion of evidence of prior acts of intercourse.
The then Chief Justice said:

“The existence of the disease and the in-
jury to her person were facts corroborative
of the testimony of the girl, for they tended
strongly to show that someone had attempted
to have sexnal interconrse with her and it
was certainly competent for the prisoner to
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show that these facts could have existed con-
gistently with his innocence; for such proof
would to some extent weaken the presump-
tion of guilt, that would result from the

existence of disease and the injuries to her
pemb‘n-n

Other jurisdictions have applied the same rule
to a variety of circumstances.

Where there was evidence of a ruptured hymen
see Sherwin v. People, 69 TI.. 55; Richardson v.
State, 100 Miss. 514; People v. Brehan, 218 App.
Div. (N. Y.) 266 ; State v. Apley, 25 No. Dak. 298;
Bader v. State, 57 Texas Cr:293.

Where there has been testimony of bruises see
People v. Knight, 43 Paec. (Calif.) 6; Stafford v.
State, 285 8. W. (Texas) 314.

Where there has been evidence of venereal
disease see People v. Fong Chung, 5 Calif. App.
587 ; State v. Height, 117 Towa 650.

Where there has been evidence of pregnancy
the cases are very numerous. The leading case
is perhaps Fuller v. State, 23 Ariz. 489. See also
Thomas v. State, 178 Ark. 381; Gilbert v. Com-
monwealth, 204 Ky. 505; State v. Williams, 161
La. 85; People v. Flaherty, 79 Hun (N. Y.) 48,
affd. 145 N. Y. 597; Bice v. State, 37 Texas Cr.
38; State v. Martin, 102 W. Va. 107.

The only case found in which the presence of
semen was specifically mentioned by the Court in
its opinion is State v. Smailes, 51 Idaho 321. In
that case the general rule was accepted as here
stated but the conviction affirmed, because the
prior acts relied on were remote in time and med-
ical testimony had indicated that live germs would
not be found after two or three days. Of course,
in the case at bar the germs were dead and the
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acts of prior intercourse concerning which evi-
dence was offered had all taken place within two
days of the finding of the semen. Under the rule
of this recent Idaho case, therefore, the evidence
should have been received.

It is true that there are some cases which rest
the rule upon the theory that the State has opened
the door for the testimony by itself offering the
corroborating circumstances and that, following
this alleged reason for the rule, some authorities
have refused to apply it in cases where the cor-
roborating facts were produced by the defense
either on the cross examination of a State wit-
ness or as part of its own case. See People v.
Kilfoil, 27 Calif. App. 29; State v. Menard, 169
La. 1197.

On the other hand, where the corroborating eir-
cumstance was elicited by a question put by the
Court, evidence of acts of prior intercourse was
held proper. Thomas v. State, 178 Ark. 381. See
also Gilbert v. Commonwealth, 204 Ky. 505.

In Graham v. State, 67 S. W. 2d 296 (Texas),
evidence was admitted because it was deemed ma-
terial on the general issue before the Court. There
can be no doubt about the materiality of the evi-
dence in the cases now under review, particularly
in view of the testimony of Victoria Price that
she had been examined by physicians immediately
after her arrival at Scottsboro and her claim that
her step-ins had been torn, all of which testimony
was given on direct examination, and of her testi-
mony on cross examination as to the presence of
semen on her body. It was competent for defend-
ants to show that the conditions concerning which
the prosecutrix testified might have been eaused
by acts other than those to whieh she attributed
them. The testimony of prior acts of intercourse
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should have been received since it was not offered
to impugn the chastity of the prosecutrix but for
the sole purpose of explaining circumstances
which otherwise might be taken as eorroborative
of her story. That the failure to permit such
evidence to go before the jury was prejudicial
cannot be denied. Indeed the very charge of the
Court below in the Patterson case makes this
abundantly clear. For these errors alone the
judgments appealed from should be reversed.

POINT VIIL

The Court erred in excluding relevant and ma-
terial testimony offered by the defense.

The Court below improperly restricted the
eross examination of the prosecuting witness and

limited the proof of the defense in a number of

particulars other than those already considered.

It is, of course, clear that the exclusion of rele-
vant and material testimony constitutes reversible
ercor. The chief difficulty in the recorded cases
seems to be in determining whether or mot the
evidence was relevant. This Court has adopted
a liberal policy with regard to evidence offered
by a defendant in a criminal case. As was said
by Chief Justice Brickell in Burton v. State, 115
Ala. 1:

“@rave as is the duty resting upon the
Court to gnard against the introduction of
irrelevant evidence, the duty is of equal grav-
ity to submit to the jury all evidence of facts,
having a tendency, though remote, to the eluci-
dation of the case in any of its aspects.”
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In the case at bar most of the matter excluded
related to the movements of Vietoria Price dur-
ing the night before her return journey. At the
first of the Secottshoro trials she had testified to
having spent the night before the alleged raping
in Chattanooga with an acquaintance, Callie Bro-
chie (Weems transeript, p. 19). Before Judge Hor-
ton she repeated the same testimony (Patterson
transeript, pp. 768-770), but on that trial it was
established that no such person as Callie Brochie
existed and that a night spent with Callie Brochie
was merely another of the fabrications offered
by the prosecuting witness (Patterson tran-
seript, pp. 776, 777). In his opinion setting aside
the second Patterson conviection Judge Horton
said of this episode:

“Victoria Price, said that she and Ruby
Bates went to Chattanooga seeking work;
that they went alone and spent the night at
Mrs. Callie Brochie’s, a friend of hers form-
erly living in Huntsville, but had moved to
Chattanooga, Was this true? The Chatta-
nooga Directory was introduced in evidence;
residents of Chattanooga, both white and col-
ored, took the stand stating that no such
woman as Callie Brochie lived in Chattanooga
and had not ever lived there so far as they
knew. Though Vietoria Price first made this
statement more than two years ago at Scotts-
boro, no witness was offered either from
Chattanooga or Huntsville showing any such
woman had ever lived in either such place.”

However, at the trials now under review every
effort to bring out any of these particulars was
blocked. On cross examination Victoria Price was
. asked, with reference to her actions in Chatta-
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nooga: ‘“When you got off the train where did
you go!”’ (Patterson transeript, p. 516). She was
also asked: “Did you stay at a rooming house in
Chattanooga kept by a woman called Callie Bro-
chie that night1” (Patterson transeript, p. 518).
“Did you look for work in Chattanooga?’’ (Pat-
terson transeript, p. 521). Objections to these
questions were sustained and exceptions noted as
to the first and last question.

In the Norris case she was asked: ‘‘Mrs. Price,
did you speak to any person in Chattanooga,
just yes or no, please.”” This question was ob-
jected to, objection was sustained and exeeption
noted (Norris transeript, p. 521). To the next
question: “‘Did Q@illey bring you some food
in Chattanooga?’’ an objection was also sus-
tained, with the added comment that the question
was excluded because it was illegal. The prose-
eutor did not even permit counsel to finish his
succeeding question which finally was reframed
to read as follows: “‘I am going to ask you, Mrs.
Price, if yon spent the night in Chattanooga in a
wooded section mear the railroad yards.” Of its
own motion the Court ruled this question out as
illegal and exception was noted (transeript, p.
522). Nor was the witness permitted to answer
the following: ¢Did the man by the name of
Gilley give you a little box of snuff in Chatta-
nooga?’’ An exception was duly noted (tran-
seript, p. 523).

In considering these matters it should be borne
in mind that the Court had allowed examination
concerning the movements of Vietoria Price from
Huntsville to Chattanooga on the day before the
alleged raping (Patterson transeript, pp. 515, 665,
666: Norris transeript, p. 521). A body of testi-
mony exists, of course, regarding what happened
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in Chattanooga on the morning before the alleged
raping. A story of the events of the intervening
hours was necessarily relevant to the giving of a
complete picture of the background of the case.
Furthermore, the defense was entitled to show
either that the pé:wling witness was telling a
different story nef from that which she had told
at the earlier trials or else that her story as to
her actions- in Chattanooga was wholly false.
There was no justification for the arbitrary elim-
ination from the consideration of the jury of what
ocenrred from the time the girls arrived at Chat-
tanooga until they were ready to leave. It should
also be observed that none of these questions nec-
essarily involved in their answers any acts of in-
tercourse between Victoria Price and other per-
sons and that they could all have been answered
without bringing that issue in.

The defense was not permitted to ask Gilley
relevant questions as to his contact with the girls
during the night under discussion (Patterson
transeript, pp. 597, 598; Norris transcript, pp.
577, 578). Similar questions addressed to Carter
were not allowed (Patterson transeript, pp. 667-
669; Norris transeript, p. 608); and almost all
the questions asked Ruby Bates on this subject
were excluded. When this was not the case her
answers were materially curtailed. We call the
Court’s attention in particular to questions 6, 8,
11, 12, 14, 15, 17, 18, 19 and 20 (Norris transeript,
pp. 586-591). Exceptions were noted to all these
rulings.

In the Patterson case questions concerning a
conversation with the girls were asked of a Negro
named Ramsey, who had seen these two girls in
Chattanooga on the morning before the alleged
raping. Objections were sustained and exceptions
noted (Patterson transeript, p. 687). It was
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brought out from questions put to this witness
that his companion on that oceasion, E. L. Lewis,
was dead at the time of the last trials (Patter-
son transeript, p. 686). Lewis’ testimony taken
before Judge Horton was then read (Patterson
transeript, p. 698). Practically all the material
questions put to Lewis were objected to, objec-
tions sustained by the Court and exceptions noted
(Patterson transeript, pp. 699-715).

In one of the affidavits submitted in connection
with the motion for a new trial the general char-
acter of the testimony given before Judge Horton
by these two witnesses is set forth (Patterson
transeript, pp. 777, 778). Judge Horton consid-
ered the incident of importance and showed it in
the following comment:

«History, sacred and profane, and the com-
mon experience of mankind teach us that
women of the character shown in this case
are prone for selfish reasons to make false
accusations both of rape and of insult upon
the slightest provocation, or even withont pro-
voeation for ulterior purposes. These women
are shown, by the great weight of the evi-
dence, on this very day before leaving Chat-
tanooga to have falsely accused two negroes
of insulting them, and of almost precipitating
a fight between one of the white boys they
were in company with and these two negroes.
This tendency on the part of the women
shows that they are pre-disposed to make
false accusations upon any occasion whereby
their selfish ends may be gained.”

We submit that the defense was thus materially
hampered in its attempts to show that the story
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of Victoria Price did not merit belief. Issues
material to the case were not permitted to be
cleared up and prejudicial error was committed.

POINT IX.

The Court erred in not rebuking the appeal to
passion made by the Attorney General in his
summation in the Patterson case.

Defendant’s counsel objected to the statement
of the Solicitor *“That if you cannot avenge the
assault on Vietoria Price, you cannot stop the at-
tacks on womanhood,”’ on the ground that it con-
stituted an appeal to passion and prejudice in the
jury. A request was made for a mistrial. The
Court overruled the motion and exception was
taken (Patterson transeript, p. 730). Thereupon
the Solicitor said: *‘Yes it is an appeal to pas-
sion. ®* * * We all have a passion for protecting
our womanhood”’ (transeript, p. 780). Counsel
objected to the repetition of this statement. The
Court refused to take further action in this con-
nection (transeript, p. 730).

There can be no doubt that the purpose of
the Attorney General in making the quoted re-
marke, and particularly in repeating them, was to
arouse the jurors and induce them to render a
verdiet for reasons extraneous to the case, and
regardless of the evidence in the case. It was
also an appeal to the audience assembled in the
court-room to express its approval and thus con-
vey its sentiments to the jury. Such practices
have been universally condemned by the Courts
of this State.

For the Courts of Alabama have been conspicu-
ously solicitous in their regard for the right of
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defendants charged with serions crimes to be
tried according to the evidence alone. On innumer-
able occasions they have reversed convictions as
perhaps growing out of improper appeals to pas-
sion and prejudice.

One of the leading cases reaching this result is
Tannehilt v. State, 159 Ala. 51. A Negro defend-
ant songht by Negro witnesses to prove an alibi.
The Solicitor pointed out that the alibi was set
up “by a lot of Negro witnesses,”” He empha-
gsized in his argument that Negroes would stick
to each other and would perjure themselves to
come to the aid of one of their people, In re-
versing the conviction for murder Judge Simpson
of this Court said:

‘It is the duty of the Court to see that de-
fendant is tried according to the law and the
evidence free from any appeal to prejudice
or other improper motive, and this duty is
emphasized when a colored man is placed
upon trial before a jury of white men. Courts
in some other jurisdictions have held, on what
seems to be good reason, that the injury done
by such remarks cannot even be atoned by
the retraction or the ruling out of the re-
marks.’’

A few years later a eonviction was reversed be-
cause the Solicitor had argued that ‘‘if that Negro
was taken out of Court there would not be much
left.”” See James v. State 170 Ala. 72.

And perhaps the most frequently cited case on
the ‘subject is Moulton v. State, 199 Ala, 411. A
Negro ‘was convicted for the murder of a white
man and the Solicitor argued, ““If you do not
hang this Negro, you will have a similar erime in

}
v,
1]

119

this country in six months.”” He said also: ““Un-
less you hang this Negro our white people living
out in the country won’t be safe; to let such erimes
go unpunished will cause riots in our land.”” The
conviction was reversed, although the Trial Judge
had sustained an objection to the last of the two
remarks and had excluded from the consideration
of the jury remarks about white and black races.
After pointing out that the general atmosphere
of the case required a summation free from preju-
dicial remarks and emphasizing the faet that there
was evidence more favorable to the defendant than
the jury's verdict seemed to have taken into ac-
count, this Court said:

““Considering the general conditions sur-
rounding the trial, all of which had before
that appeared in this cause, and the menace
of it all to a calm and dispassionate appli-
cation of a just and humane law, the Court is
of opinion that the matter here brought in to
review involved an appeal to race prejudice,
and should have been so recognized and
treated at the time of the ruling upon it.”

The Court pointed out further that a general
statement by the Trial Judge in his charge did not
constitute a sufficient cure for error of this sort.

In another case, Johnson v. State, 212 Ala. 464,
in which the question did not need to be decided,
this Court, by Judge Gardner, went out of its
way to say:

“‘It may not be amiss to suggest, however,
that particularly in trials of this character,
the Solicitor in argument should be ecareful
to refrain from any remarks calculated to




120

arouse race prejudice, or other remarks as to
local conditions, not shown by the proof or
that could not properly be so shown.”

See also Richardson v. State, 204 Ala. 124, in
which a conviction was reversed, becanse the Solic-
tor had argued that in many cases he had heard
“hip pocket defenses’’, and Bridges V. State, 225
Ala. 81, in which a reversal was ordered because
the Solicitor argned that after the erime had been
committed “‘they wanted to take the life of the
man who threw that bomb.”” Judge Knight of
this Court said:

«“Thig was a direct appeal to passion and
not to reason. Its only tendency was to in-
flame the minds of the jury. Immediate re-
pressive measure should have bheen resorted
to by the Court. The prejudicial effect of
guch argnment was well-nigh ineradicable.

Prosecunting attorneys in their zeal to vindi-
cate the law, shounld not allow the excitement
of the oceasion, nor the exhilaration incident
to success in any case to lead them in their
argument to the jury beyond the domain of
legitimate or permissible forensic efforts.”’

Well do these words apply to the ease at bar.

The same rule as this has been universally fol-
lowed in the Court of Appeals, See Chambers
v. State, 17 Ala. App. 178; Perdue V. State, 17
Ala. App. 500; Jomes v. State, 21 Ala. App. 234;
Fisher v. State, 23 Ala. App. 544; Black v. State,
93 Ala. App. 549, and Williams v. State, 25 Ala.
App. 342.

In Taylor v. State, 22 Ala. App. 498, a case
which did not involve race prejudice, the convic-
tion was reversed because the Solicitor said that
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the case would have been nol prossed had he not
ih?:ilghl it a good case. Presiding Judge Bricken
gaid: :

‘ ““The office of Solicitor is of the highest
{ importance, he is the representative of the
State, and as a resulf of the important fune-
tions devolving upon him as such officer nec-
essarily holds and wields great power and
influence, and as a consequence erroneous in-
sistences and prejudicial conduet on his part
tend to unduly prejudice and bias the jury
against the defendant ; this, without refe rence
to the instructions of the Court. The test in
matters of this kind is not necessarily that the
conduct of the Solicitor complained of did
have such effect upon the jury, but might it
have done so?"’

And he said also:

“But however gnilty the defendant may ap-
pear to be from the evidence, he is neverthe-
less entitled to a fair and impartial trial, and
before a judgment of conviction can be per-
Il'!'iilied to stand, upon appeal, it must affirma-
tively appear that the trial below proceeded
throughout without prejudicial and substan-
tial error.”’

.I’t is submitted that the case at bar falls well
within these emphatic declarations made over a
long period of time and in cases involving a great
variety of cireumstances by both appellnt?e Courts
of this State. The Court below should have ex-
cluded the improper argument of the Attorney
General and its failure to do so is reversible error.
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POINT X.

The Court erred in the Pa.ttarst_m case in deny-
ing the defense an overnight adjournment,

On the afternoon of Wednesday, November
29th, and before the defense rested, cc_mnael re-
quested an adjournment until the following morn-
ing in order to permit the taking of the teshmon.y
of an expert witness, Dr. Reisman, and to await
the arrival of the deposition of Ruby Bates. The
testimony of the doctor was material in (frder.to
show that the semen in the body of Vietoria Price
was not the result of a recent intercourse beeause
the germs were dead, and also that the presence
of semen might be due to an act committed _\:nthm
thirty-six hours prior to its finding. Dr. Reisman
had testified on this subject at the trial hefm:e
Judge Horton. At this trial the nature of his
previous testimony was called to the Court’s at-
tention (transeript, p. 763). ) .

The materiality of Ruby Bates’s testimony 1is,
of conrse, not open to dispute. She was one of
the two persons alleged to have been attacked.
She had testified before Judge Horton th.at no
raping had taken place and had repeated- this tes-
timony in the deposition read in the evidence at
the Norris trial (Norris transecript, p. 585 and
following).

When Dr. Reisman’s absence was first called
to his attention the Trial Court stated that he
would permit Dr. Reisman’s examination out of
order but refused to grant an overnight adjonrn-
ment (transeript, p. 722). Subsequently, wh.en
the testimony was all in, the Court took a brief

recess to await the arrival of the doctor (t!‘a{l-
seript, p. 728), but an adjournment was agam
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refused and exception noted (transcript, p. 764).
About ten minutes after the beginning of the sum-
mations Dr. Reisman arrived in Court. A re-
quest that the case be re-opened so that his tes-
timony might now be taken was refused; and the
Court even refused to permit counsel to make a
record of the doctor’s arrival and of his request,
thus preventing the noting of an exception to the
Court’s refusal (transeript, p. 764).

Before the conclusion of the testimonv defend-
ant’s counsel called the Court’s attention to the
fact that Ruby Bates’s deposition was on its way,
it having been mailed from New York by air mail
that day, according to a telegram read into the
record (see tramseript, p. 728). Counsel requested
an adjournment until the following morning so
that this evidence might go before the jury (tran-
seript, p. 724). The request was overruled by the
Court and exception noted (transeript, p. 725). At
the very commencement of the trial an exception
had been noted to the Court’s refusal of a similar
adjournment (transeript, p. 498).

As a matter of fact the deposition was returned
by nine o’clock on the following morning, Thuors-
day, November 30th. Its arrival was called to the
Court’s attention but it refused to permit the sum-
mations to be suspended so that the doeument
might be read to the jury (transeript, p. 766).

It is true that the question of adjournment lies
within the diseretion of the Trial Court. So, in
Williams v. State, 224 Ala. 6, the refusal of an
adjournment was held not to be reversible error
where there was no proof that the absent witness
was within the jurisdiction of the Court; and in
Bridges v. State, 225 Ala. 81, it was held no abuse
of discretion where counsel did not state to the
Court what the witness wonld testify to. In Bell
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v. State, 227 Ala. 254, the Court refused to re-
verse where counsel had had a week in which to
obtain a subpoena for a witness but did not do
so until the very last day. However, in City of
Birmingham v. Goolsby, 227 Ala. 421, a judgment
was reversed where the Court refused an adjourn-
ment until counsel could finish a case then on
trial.

In the case at bar it appeared that Dr. Reisman
was actually on his way to the court and was
momentarily expected at the time when the evi-
dence was closed. The nature of his testimony
was well-known to the Court and was ecalled to the
Clourt’s attention. The nature of Ruby Bates’ tes-
timony was also well known to the Court and the
deposition also shown to be on its way. In view
of the fact that the taking of the testimony was
not concluded until about 3:30 in the afternoon
and that the defense desired an adjournment
merely until the next morning, no reasonable con-
siderations could be said to have prompted the
Court in denying the adjournment. There had
been no attempt by the defemse to delay these
cases. Long sessions had been held on each of
the preceding two days. The refusal of an ad-
journment under circumstances such as these was
certainly not the exercise of a reasonable disere-
tion. On the contrary, it was an arbitrary act, the
eole motive of which must have been to restrict
the proof of the defense.

Further light on the Court’s motives is shed by
what happened in the Norris case. In that case
Luther Morris, one of the State’s witnesses, was
not available when the trial opened (Norris tran-
seript, p. 512). When the Btate'’s case was con-
cluded Morris had not yet arrived and the Court
then, over the objection and exception of defend
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ants’ counsel, granted an adjournment in the
early afternoon even though defendants’ counsel
specifically called the Court’s attention to its re-
fusal to give a similar overnight adjournment in
the Patterson case (Norris transcript, p. 513).
Apparently, therefore, where it was helpful to
the prosecution the Court was willing to grant
delay; not so when it might be helpful to the
defense. /

Even had the Court been motivated only by
the desire to bring these trials to a sper_»dy-cm;-
clusion this was no oceasion for such an effort.
Speed at the sacrifice of a substantial right is
an abuse of power. In this case it constituted
error so prejudicial to the defense as to require
a reversal.

POINT XI.
The Court erred in its charges to the jury.
A. The Patterson Case,

In the Patterson case the only exception taken
to the Judge’s charge was a general one (tran-
seript, p. 747). Specific exceptions were not taken
on account of counsel’s misapprehension of the
applicable rule. Appellant recognizes that under
well-settled law a general exception permits the
review of the charge only if it is objectionable as a
whole. It is submitted, however, that a reading
of this charge in its entirety shows it to be so
prejudicial to the rights of defendant as to make
the general exception sufficient.

In this connection the Court’s attention is called
to Railroad Company v. Reeves, 10 Wall. 176;
Arkebawr v. Falkenzine Company, 178 Ark. 943
and Swyder v. Viola Mining Company, 3 Idaho
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98. These cases lay down the rule that where
the tenure of the charge as a whole is 80 errone-
ous that it could hardly be corrected had attent.lon
been called to specific items the Court will review
the charge on a general exception.

It should be remember that there were only two
issues in this case, first, whether any erime had
been committed at all and second, whether the
defendant was one of the persons who committed
it. There was no issue of consent, no claim that
defendant had not used the force required by the
law, merely a claim that defendant had had noth-
ing whatever to do with the alleged crime at EE]].
Nevertheless at the very commencement of its
charge the Court unnecessarily dwelt at some
length on the subject of force and consent ( s.ee
transeript, pp. 731, 732). While indeed recogniz-
ing that the defense made no claim that there was
a question of consent ( transeript, p. 733) the
Court nevertheless went out of its way to state:

«“Where & woman charged to have been
raped, as in this case, is a white woman,
there is a very strong presumption, under
the law that she will not and did not yield
voluntarily to intercourse with the defend-
ant, a negro, and this is true whatever sta-
tion in life the prosecutrix may oceupy,
whether she be the most despised, abandoned
or ignorant woman of the community, or &
spotless virgin, or a daughter of a home of
luxury and learning’’ (transeript, p. 733).

The only possible object in making these remarks
to the jurors was to prejudice them against the
defendant. This was an appeal to race prejudice,
as would appear from the fact that when the

127

Court in its charge in the Norris case omitted a
similar statement it remarked: ‘‘And I am not
raising the color line there’ (Norris transeript,
p. 628). -

The Court next charged the jury on the sub-
ject of aiding and abetting (transeript, p. 733).
This, it is submitted, was also irrelevant to the
case. The contention of the prosecutrix was that
the defendant had raped her. There was no claim
that he was merely a bystander, and it was en-
tirely irrelevant to submit any such issue to the
jury. In the same way the Court charged on
the subject of conspiracy (transeript, p. 734)
which was also entirely irrelevant to this case,

The Court made a very inadequate statement
of the fair trial to which defendant is guaranteed
under the Constitution, by likening his right to
such fair trial to the protection given by the
woman against rape. The Court said: ‘‘He, like
the woman I referred to, has guaranteed to him
by the Constitution of the State of Alabama and
the United States, that he will receive such con-
gideration’’ (tramseript, p. 735). The right of
a defendant to a fair trial stands on much higher
ground than does even the right of a woman not
to be raped. The one is a matter of constitu-
tional protection; the other merely a matter of
statutory provision. There was no oceasion, in
explaining to the jury what rights the defendant
had, again to bring the prosecutrix into the case.

After some further irrelevant discussion of cir-
cumstantial evidence (transeript, pp. 736, 737),
the Court gave a detailed analysis of the state’s
case. It referred to the fact that there were two
witnesses for the state who, it elaimed, showed
that Vietoria Price was raped and also that there
was corroboration, specifically stating to the jury
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that the state contended Victoria Price had been
corroborated by Gilley, by the statement of Ruby
Bates when taken off the train “making com-
plaint that they had been attacked,’”” and by evi-
dence showing a fight had occurred (transeript,
p. 738). Particularly offengive is the reference
to the statement of Ruby Bates because there was
no evidence whatever that the girl said she had
been ‘‘attacked.”” The affirmative answer given
by the station agent, Hill, to the objectionable
leading question merely indicated that Ruby Bates
had fallen in with his suggestion, that gshe had
made a complaint as to her treatment (transeript,
p. 561). What the nature of that complaint was
did not appear. The Court had no right to sug-
gest to the jury that it was a complaint of attack.
The Counrt went on to point out that the state
claimed Viectoria Price had been corroborated by
the testimony of witnesses who saw the secuflle
on the train and the persons thrown off. And
finally, as already noted, the Court pointed out
that the finding of semen in Vietoria Price’s
vagina and on other parts of her body conatitut(fd
items of corroboration on which the prosecutrix
might rely (transeript, p. 739). In all this long
analvsis of the claims of the state, the defend-
ant’s contentions were referred to only once, and
then only in respeet to their least important item,
the fightt The Court pointed out that the _de-
fendant admitted the fight and that he contended
that it constituted no part of the rape (transcri.pt,
p. 739). All defendant’s contentions regardl'ng
the other alleged corroborations are wholly ig-
nored; and nowhere in the entire charge is any
statement made at all of his main contention.
Particularly objeetionable also was the Court’s
comment on the defense’s failure to explain the
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semen. After pointing out that the presence of
the semen was subject to explanation (which por-
tion of the charge has already been quoted under
Point VII) the Court said:

‘‘No mere suspicion, without evidence, that
it could have been some other time or by some
one else is a sufficient answer or explanation.
Mark youn, gentlemen, I am continually cau-
tioning you that you have a right to look to
the evidence in the case, and nothing but the
evidence, but it is your right, and your sworn
duty, as jurors, to consider what reasonable
conclusions may be drawn from the evidence.
Gentlemen, at this point, I desire to say to
you that during the progress of this trial
wherever the court sustained an objection to
any question asked by either side in this case,
that ended the matter. You, of course, have
responsibilities, but you do not have any re-
sponsibility on the questions of law, and when
the court rules on a question and said that
question was not to be answered, that ended
it so far as yon are concerned, and it makes
no difference to you whether the court is right
or wrong, fair or unfair, you have no right
or authority to supervise and review the rul-
ings of the Court. When you assume to do
it, yon violate your oath and step outside of
your power and authority, and comments on
the rulings of the court that were adverse to
counsel is not to be considered by you in a
case, and if you do consider such comments
you have violated your oath. There is just
common sense and reason in that. If a case
is not to be tried under the rulings and direc-

tion of the court, then, gentlemen of the jury,
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when the court says a guestion shall not be
answered, if that is to be used as legitimate
argument, to speculate on what the answer
wonld be, then the party has gotten as much
benefit from an adverse ruling as he would
have gotten from a favorable ruling, and the
whole action of the court would be nullified,
and evidence that the court declared improper
would go before the jury. If that is to be
the law, then we could have no law’ (tran-
seript, pp. 740, T41).

Another portion of the charge highly prejudi-
cial to the defendant was that which dealt with
the credibility of witnesses. The Court intimated
to the jury that the sole way to attack eredibility
was to bring a neighbor or acquaintance into Court
to testify about a witness’ reputation ( transcript,
p. 743). This was a culpably misleading charge,
bound to affect the defendant adversely, for it
left the jury with the impression Vietoria Price’s
credibility had mnot been attacked since mo one
from her own neighborhood had been brought to
testify regarding her reputation. As will be
pointed out hereafter, and particularly in discuss-
ing this charge in the Norris case, there are many
ways of attacking credibility besides using the
testimony of acquaintances and these should have
been ealled to the jury’s attention

While the effect of the charge was somewhat
modified by the Judge’s subsequent remarks,
these were neither sufficient nor complete, par-
ticularly in this respect, that the Judge did not
instruet the jury that it might disregard the en-
tire testimony of a witness found wilfully to have
testified falsely on a material point. The law
governing this situation will also be discussed
hereafter.
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In emphasizing the fact that the defendant was
an interested witness (transeript, p. 745) and fail-
ing to point out that the prosecutrix was also an
interested witness, the Court showed its partiality.

We have already shown that the Judge con-
cluded his charge without giving instructions as
to the form of verdict to be brought in by the jury
in case of an acquittal (transcript, p. 779).

It is now respectfully submitted that a reading
of this charge, having due regard to the atmos-
phere of the case and the remarks constantly made
by the Court throughout the trial, necessitates
the conclusion that the charge was improper. No
case has been found exactly like this one; but it
is fundamental law that a charge should be im-
partial and avoid giving any indication to the
jury of the Court’s own view. That cannot be
said of this charge. Therefore, a general excep-
tion to it was sufficient.

B. In the Norris Case.

A number of specific exceptions were taken
to the charge in this case. Two of these will be
dealt with.

1. Counsel excepted to the portion of the charge
where the Court stated: ‘‘That the mere presence
renders one guilty as well as_he who committed
the erime’’ (transeript, p. 639). In an answer to
the exception the Court said: *‘I said that if his
presence was known to the party committing the
act, and his presence encouraged the commission
of the act, he would be guilty.”” To this amplifi-
cation of the charge exception was taken (tran-
seript, p. 640).

It is submitted that this statement of the Court
was an improper statement of the law beeause it
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permitted the jury to find defendant guilty of
aiding and abetting regardless of his intent. Un-
less defendant was present intending to assist in
the commission of the erime he cannot be held
guilty. In Raiford v. State, 59 Ala. 106, this
Court quoted with approval from 1 Wharton
Criminal Law, Section 211, as follows:

¢“‘Something must be shown in the conduet
of the bystander which indicates a design to
encourage, incite, or, in some manner afford
aid or consent to the particular act; though
when the bystander is a friend of the perpe-
trator and knows that his presence will be
regarded by the perpetrator as an encourage-
ment and protection, presence alone will be
regarded as an encouragement.’’

See also State cx rel. Attorney General v, Tally,
102 Ala. 25, in which the Court ruled that in order
to hold a defendant as an abettor it must be found
that he was present ‘‘for the purpose of assis-
tance and with the intent to assist if necessary.”’
The same rule was laid down in Moerris v. State,
146 Ala. 66 and Jones v. State, 174 Ala. 53. See
also Hicks v. United States, 150 U. 8. 422.

It is, therefore, submitted that the Court’s am-
plified charge on this subject was incorrect and
was bound to have a misleading effect upon the
jury.

2. The second exception arose in comnection
with the Court’s charge on the subject of credi-
bility. The Court had charged ‘“Well, his char-
acter cannot be assailed in any other way than I
have mentioned, that is, bring in evidence to prove
what sort of man he is in the community; what
he is reputed to be’’ (transeript, p. 636). The
Court then went on to charge that when a wit-
ness had contradicted himself purposely, the
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jury was not required to disregard the whole of
his testimony, but that it was its daty to receive
those parts of it which it believed to be true
(transeript, p. 637). There was nothing in the
charge which advised the jury that if it so de-
sired it might disregard entirely all the testimony
of a witness who had wilfully testified falsely re-
garding a material fact.

Counsel excepted to the charges just quoted
and requested the Court to charge ‘‘That if any
witness wilfully testifies falsely as to a material
fact in this case, the jury is at liberty to disre-
gard his or her entire testimony if they see fit”’
but the Court refused to make this charge (tran-
seript, p. 640). Tt is submitted that the Court’s
charge with respect to credibility was misleading
and improper and that the Court should have
charged as requested by the defendant’s counsel.
While proof of reputation for untruthfulness is
undonbtedlv one of the ways in which to impeach
a witness it is by no means the only way and it
was misleading to suggest to the jury in this case
that it was. As has alreadv been noted, a wit-
ness may be impeached by proof of a erime in-
volving moral turpitude. (See 'Code. Seections
7722 and 7723 discussed in Point VI, supra). And
it is well settled that if a witness has wilfully
testified falsely on a material issue, or given tes-
timony at one trial different from his testimony
at another, the jurv may defermine that the wit-
ness is unworthy of belief. As was said by Chief
Judge Brickell in Burton v. State, 115 Ala. 1:

“The eredit of a witness may be impeached
by showing that on some- former oceasion he
has made statements inconsistent with his
testimony upon the trial.”
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See aleo McClellan v. State, 117 Ala. 140 and
Seawright v. State, 160 Ala. 33.

In Harris v. State, 96 Ala. 24, it was held error
to refuse to charge that prior incohsistent state-
ments by a witness could be looked to as tending
to impeach ; and in Williams v. State, 114 Ala. 19,
it was likewise held error to refuse a request that
proof of contradictory statements on a material
point was sufficient to raise a reasonable doubt
regarding the truth of the witness’ testimony.

In Carpenter v. State, 193 Ala. 51, a charge was
upheld which permited the jury to disregard part
of or all of the testimony of any witnesses who
had wilfully testified falsely as to a material fact.
See to the same effect Alabama Great Southern
Railroad Company v. Frazier, 93 Ala. 45 and
Francher v. State, 217 Ala. 700. The rule was
recognized as follows by this Court in Spring
Park Association v. Rosedale Park Amusement
Company, 216 Ala. 549: “‘If gsuch witness swore
a wilful falsity as to a material fact * * * it was
open to the Trial Court to find and believe that
the testimony of such witness as to other material
facts is not worthy of credence.”

And in Roberts v. State, 122 Ala. 47, a convic-
tion for rape was reversed for the single error
committed by the Trial Court of refusing to charge
that, in weighing the testimony of the prosecutrix,
the jury might consider the fact that gshe had
changed her testimony in a single particular.

It is thus apparent that this Court has con-
gistently laid down the rule that material con-
tradictions or the giving of wilfully false testi-
mony discredit a witness. The jury in the case
at bar was not, therefore, properly instrueted on
this subject and the exceptions taken are sufficient.
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POINT XIL

With reference to errors committed on the ad-
mission of evidence,

There are certain isolated matters in these
cases which require brief consideration.

1. In the Patterson case Hill was permitted,
over objection and exception, to answer the fol-
lowing question: ‘“Did you hear these women,
either one or both, make any complaint as to their
treatment on that train?’’ (transeript, p. 561).
This, it is submitted, was wholly improper, par-
ticularly as the answer showed that no complaint
had been made by the prosecutrix but only by
Ruby Bates and as no attempt was made to find
out the nature of the complaint. In other words,
the prosecuting attorney was able to get before
the jury an inference that a complaint of raping
had been made when such was not the fact, by
putting a leading question and then leaving to the
defense the responsibility of investigating the
matter further., The defense should not have
heen subjeeted to any such burden, If the ques-
tion of a complaint was at all relevant the witness
should have been asked the simple question what
was said and who said it. The defense would
then have been in a position to prevent an answer
since nothing had been said by Vietoria Price.
Even at the trial before Judge Horton this evi-
dence was not permitted, except in an attempt to
contradict Ruby Bates. There was no justifica-
tion whatsoever for it in the case at bar.

2, In the Patterson case the defendant was
cross-exemined with reference to testimony he
had given at Seottsboro. His counsel objected on




136

the ground that the trial at Secottsboro was null
and void because defendants had not had proper
representation there by counsel and that it was,
therefofe, improper to cross-examine the defend-
_afit on statements there made (tramseript, pp. 630,
631). Objection was overruled and exception
taken. In view of the fact that defendant did
not have proper representation at Seottsboro, it
is submitted that nothing which he said on that
oceasion can properly be used in evidence against
him. It will be remembered that at Scottsboro
defendant had admitted during his cross examina-
tion having seen some raping and then denied it
(Patterson Scottsboro transeript, pp. 51-56). The
Court permitted the Attorney General on cross
examination to bring out the unfavorable testi-
mony (transeript, pp. 631-635). The Court, how-
over, refused to permit counsel to ask the witness
whether he had not at Scottshoro also testified
that he had seen no girls on the train at all (tran-
seript, pp. 638-641). The net result of this episode
was not only to give the jury the impression that
defendant had made a confession at the Scotts-
boro trial but also to deprive him of the oppor-
tunity of making explanation.

3. In the Norris case Deputy Sheriff Simmons
was permitted to testify about a statement made
by the defendant in jail shortly after his arrest.
The question was put: “‘Did anybody ask him
whether or not he had committed any offense?”
After it had been answered by the witness’ state-
ment that the defendant had denied having raped
anyone (transeript, .p. 555), the prosecution
asked: “Did he say that the others had com-
mitted rape?” Connsel for the defense ob-
jected to that guestion (transeript, p. 556), on
the ground that since defendant had denied
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his own guilt, any other statements he made
were immaterial and irrelevant. Objection was
overruled and exception taken (transeript, p. 557).
The answer of the witness was that Norris had
gaid the rest of the boys were guilty (transeript,
p. 557). It is, of course, obvious that such an
answer was bound to have a prejudicial effect
upon the case of the defendant. It was wholly
irrelevant to any issue before the Court. It might
have been competent to show that defendant had
confessed his own guilt if the proper foundation
for such statement had been laid, but as the wit-
ness admitted that defendant had not confessed
his own guilt it is inconceivable upon what theory
the defendant’s charges against his co-defendants
were admissible, unless it was to prejudice de-
ferdant in the eyes of the jury.

i

POINT XIII.

The Court erred in striking the motions for a
new trial made in each of these cases.

In the Patterson case the jury's verdiet was
rendered on December 1, 1933. At that time
defendant’s counsel asked the Court for time
in which to file a motion for a new trial after
the receipt of the stenographer’s minutes. The
request was denied, the Court stating to counsel
in open court in the presence of the Solicitor for
the State, that counsel had thirty days in which
to make the motion and that a continuance of the
motion could be had if the minutes were not ready
in time to permit amendments (Patterson tran-
geript, p. 82). A motion for a new trial was filed
on December 29, 1933 (Patterson transeript, p.
23) and called to the Court’s attention by tele-
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gram on December 28, 1933, with the request for
a continuance (transeript, p. 766).

A similar application was made after the jury
brought in a verdict in the Norris case (Norris
{ranscript, p. 34). A motion for a new trial was
filed on January 2, 1934 (Norris transeript, p. 23)
which was called to the Court’s attention by tele-
graph on that day with the request for a con-
tinnance (Norris transeript, p. 654).

On December 29, 1933 the Court notified coun-
sel that a continuance had been granted to Jan-
uary 26th, 1934 in the Patterson case (Patterson
transeript, p. 766) and on January 4, 1934 that a
continuance would be granted to the 27th of Jan-
uary, 1934 in the Norris case (Norris transeript,
p. 654). On January 10th counsel wrote to the
Court in both cases advising that the minutes had
not yet been received and asking for a further
continuance for the purpose of making amend-
monts. The Court suggested alternative dates
and the date of February 24th was finally selected
by counsel and the matters adjourned until that
date (Patterson transeript, p. 766; Norris tran-
seript, p. 654). Copy of the motion for new
trial had in the meantime been gerved on the
Attorney General for the State of Alabama, act-
ing as Solicitor for the State in each of these
cases, and had been retained by him without ob-
jection (Patterson transeript, p. 767; Norris tran-
seript, p. 654).

On February 24, 1934, counsel having proceeded
to Decatur to argue the motions for a new trial
they were confronted for the first time with a
contention that the motions had not been filed with-
in the time allowed by law. The Attorney Gen-

eral filed a motion to strike the motions for new
trial on the specific ground that they should have

=
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been filed within the term which expired on De-
cember 23d, 1933 (Patterson transcript, p. 24;
Norris transeript, p. 24). The Court, after hearing
argument, granted the State’s motion to strike, to
which action exception was duly taken in each case
(Patterson transeript, pp. 25, 784; Norris tran-
seript, p. 25). On the argument of this motion in
the Court below, the Solicitor for the State cited
the case of Morris v. Corona Coal Company, 215
Ala, 47, in support of his application. This Court
in that case construed Section 6670 as requiring
a motion for a new trial to be made within the
term of Court even though the thirty days men-
tioned in the statute had not yet run. No case has
been found, however, in which this Court has so
applied the rule against a defendant in a eriminal
case.

No such rule exists as to equity decrees, this

/Qoﬁrt having held that Section 6636, which pro-
vides that Chaneery Court shall always be open,
dfgprives the ending of a term of any particular
significance as to such courts. See Ez Parle
Howard, 225 Ala. 106.

Some suggestion was made in the argument
below that the error, if there was one, was jiixis-
f*liei.ional and could not be waived. Such, howev:}r,
is not the law. This Conrt held in Greer v. Heyer,
216 Ala. 229, that a waiver might be implied from
the cirenmstances,

Under the peculiar circumstances existing in
these cases appellants respectfully snbmit that
there was no justification for the striking of their
motions for a new trial. That defendants in-
tended to file motions for new trial was known
hoth to the Court and to the State Solicitor. Even
thongh it may not be a strictly legal excuse that
defendants’ counsel relied on the statement of the
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Court that thirty days were available for the pur-
pose of filing it is submitted tl-lat the Sl".at.e is
estopped from making the motion to strike by
its silence maintained while knowing that ecounsel
did so rely. Furthermore, regardless of the ques-
tion of reliance, it is also submitted t-ha:t the State
is estopped in its acquiescing i-u the ad_,]m}rnments
granted by the Court and by its permltifmg coun-
sel to come to Decatur to argue the motions “flth—
out at any time raising the point that the motions
had been filed too late.

The Court below should, therefore, have con-
sidered the motions on the merits and should hnv.e
passed on defendants’ contentions t}}at the ver-
dicts were against the weight of the (‘.V‘I.dEI'lGG: The
Court below having failed to do thfs it is re-
spectfully submitted that this Court is bound to
consider the question. Since the evul_enoe. has
already been reviewed at some length it will be

briefly summarized at this point.
bu:fictori;a Price claims that while she ’f“fl Ratby
Bates were travelling alone they were joined by
some white boys, that tewelve Negroes put off all
but one of the white boys, and then proceeded to
rape them. She claims that these Negr:oes had
two pistols and knives, that she was hit by al-
most all of them and bruised all over her body
o that her head was cut, her face gswollen and
marks showed on the rest of her, and that semen
was 6n her body and on her clothes. Nine Nep:rf)es
were arrested and no pistels found, only one knife.

No marks of semen were found on the clot.hes i:)f
the boys. No one noticed any semen on Victoria
Price’s clothes nor any bruises on her face. There

is no evidence that she made any complaint al

Paint Rock or that Gilley, the white boy, who had
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remained on the train, made any complaint. On
the contrary, he ran away from the girls and paid
them no attention and sought to obtain no as-
sistance for them. The doctor who examined Vie-
toria Price almost immediately found no semen
on her body or her clothes and found none of
the marks on her body which she testified were
there. All he found were some slight seratches
on her wrist and one or two minute bruises on
the small of her back. It cannot be disputed that
had she been thrown down on broken stone as she
claimed and raped by six Negroes while resisting
and while lying on this broken stone her body
would have shown some marks of the encounter.

Vietoria Price’s claim that she was riding in
the last of the gondolas and that she got out of
this ear at Paint Rock and fell in a faint is dis-
puted by the testimony of everyone else who ob-
served the events at Paint Rock. She was seen
standing on the ground by a number of witnesses
at a point far to the front from that where she
claimed she got ont of the gondola. To have
reached that point she must have run along the
tracks and this she was seen doing by the wit-
ness who had the best opportunity of observation.

Gilley, who purports to corroborate her as to
the raping, a witness who testified at only one
of the other trials and then did not testify to any
raping, was a witness in whom no eredence could
be placed. His admitted failure to get help while
the alleged raping was going on and his running
away from the girls when the train reached Paint
Rock stamp the rest of his testimony as wholly
incredible.

At every point where Victoria Price’s story is
subject to independent verification it has been
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on false. Gilley as well as Carter contradicted
he and Ruby Bates had been trav-
elling alone. Significant is also the faet t\:;:, \}:::(i
toria Price claims that all t.hf.- Negroels o
been arrested had taken part. in the fig xl:fwmWin
two of them were clearly i apable o = °c.:.a§
climbed over the moving fre:lg ,\t cars. Mrs;; 1;: e
readiness to testify to things-which ste nc: (,f
nothing about is illuﬂtrated' by her accep a.th. =
other people’s suggestions in connection wi o
calibre of the pistols, a statement‘not repea ;
when she knew she would be subject to B:V.elit‘
cross examination. Indeed thl:oup:hout these .rmt:
this witness has made and withdrawn stat-enu;n "
in a manner which can only be ('.hara.ctenze:. u;-,
reckless. A conviction based on testimony such
as this eannot be allowed to stand.

prov
her claim that s

CONCLUSION.

ial Court in these cases instead. Of.[!.lﬂllg
thEl:l:i:E:;Be every oppnrtun.it}' rff estabhsihm-g tt;:i
weakness of the prosectltl?n 1.111propexl'1 y “:-5%-
fered with the cross examination of the ‘]: 0;”;1
cutrix and made its hostility to t!le flta-fense n 5
to the jury by numerous prejudicial 1'f,-1:ﬂa.tm.r.l
Errors were eommitted in both the recep o
and the exclusion of evidence. In b.oth casese e
Court’s charge failed to meet the h}gh ;leg;e b
impartiality required by law and in the Norris

d
ineluded specific errors, properly excepte
:g.s g Iln additionlj the rights of these defe(tjlda::is.
under the Fourteenth Amendmen.t to the dopheir
tution of the United States were vlola'ted an el
rights to a fair trial ander the Constitution o

State of Alabama denied them.
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Engliﬁh-.&\merican law has justly prided itself
on having built up, in its criminal branch, a sys-
tem which affords to the accused greater protee-
tion than\he has perhaps ever received under any
other leg&_l system. That protection has been ex-
tended regardless of the character or standing
of the accused, regardless of the charaeter
of the crime or the position of the individual
wronged. It is true that there have been times
when passion and prejudice have swayed reason
and made way for injustice. No community has
been immune from such instances, It is the priv-
ilege of the Trial Court, after the heat of the
trial itself has passed away, to scrutinize the
evidence and its own rulings and to endeavor to
undo such errors as may have been committed
in the hurry and passion of the moment. By
the courageous exercise of this function a Trial
Court can prevent dishonor to the community and
uphold the noble traditions of our governmental
system; and where the Trial Court not only has
failed in the performance of that duty but has by
its own conduct contributed to securing a convie-
tion, the Appellate Court is vested with the duty
and responsibility of reversing the convietion so
obtained. These cases, we respectfully submif,
since the contentions of the prosecution eannot
bear the serutiny of cold reason, constitute a fit-
ting occasion for the exercise of that power.

In times to come, when the individual partici-
pants in this long litigation will have been for-
gotten, let it be remembered that our Courts were
able to break through the barriers of local and
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racial prejudice and do that justice without which
our community cannot endure.

Respectfully gubmitted,

SAMUEL S. LEIBOWITZ,
JOSEPH R. BRODSKY,
GEORGE W. CHAMLEE, Sr.,
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Attorneys for Appellants.
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nothing about is illustmted_ by her a(:,ceptx'i'r;;-l,etho
other people’s suggestions in connection wi o
calibre of the pistols, a statement-not repear d :
when she knew she would be subjeet to se\.mi{.
cross examination. Indeed th1:0ughout these trlats
this witness has made and withdrawn siat.e!m{.n q
in a manner which cay only be chara‘cterlzer a;.
reckless. A comvictida based on testimony such
as this cannot be allowed to stand.

re.

CONCLUSION.

The Trial Counrt in these cases insteadl Of'gwﬁg
t.hé defense every opportunity qf estﬁbllsh.ulgt :
weakness of the prosecution {mprnper]y in ee_
fered with the cross examination of the Em:m
cutrix and made its hostility to t%le (_i\t{fense 'm:lkB
to the jury by numerous prejudicial rema;'- n
Errors were committedd in bo‘;l; *;2:1{1 1(:;?; lt?]e

exclusion of evidence. )
Eﬁ:::l"; charge failed t{: n;eet thedh;f!;ht ]fll:g;ii rt;t;

i iality required by law an
Ll:sim;::ll;?ed e;‘qpeciﬁ{: errors, properly excepted
to. In addition, the rights of the
under the Fourteenth Amendment

rights to a fair trial under ¢

State of Alabama denied them.

ge defendants
to the Consti-

i i their
i nited States were violated .and
A he Constitution of the
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English-American law has justly prided itself
on havigg built up, in its eriminal branch, a sys-
tem which affords to the accused greater protec-
tion than\he has perhaps ever received under any
other legal system. That protection has been ex-
tended regardless of the character or standing
of the accused, regardless of the character
of the crime or the position of the individual
wronged. It is true that there have been times
when passion and prejudice have swayed reason
and made way for injustice. No community has
been immune from such instances. It is the priv-
ilege of the Trial ,Court, after the heat of the
trial itself has passed away, to scrutinize the
evidence and its own rulings and to endeavor to
undo such errors as may have been committed
in the hurry and passion of the moment. By
the courageous exercise of this funection a Trial
Court can prevent dishonor to the community and
uphold the noble traditions of our-governmental
system; and where the Trial Court not only has
failed in the performance of that duty but has by
its own conduct contributed to securing a convie-
tion, the Appellate Court is vested with the duty
and responsibility of reversing the convietion so
obtained. These cases, we respectfully submit,
sinece the contentions of the prosecution eannot
bear the serutiny of cold reason, constitute a fit-
ting occasion for the exercise of that power.

In times to come, when the individual partici-
pants in this long litigation will have been for-
gotten, let it be remembered that our Courts were
able to break through the barriers of local and

A ]L'_

- N
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racial prejudice and do that justice without which
our communjty cannot endure.

Respectfully gubmitted,

SAMUEL S. LEIBOWITZ,
JOSEPH R. BRODSKY,
GEORGE W. CHAMLEE, Sg.,
OSMOND K. FRAENKEL,

Attorneys for Appellants.

Osmoxp K. FRAENKEL,
SamuEL 8. LEIBOWITZ,
(Georae ROSIER,
Caror Kixng,

of Counsel.
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