OoF ALABANA

Vs.
b}o.

AYNOOL PATTERSON, OZIE POWELL, : IN THE CIRCUIT COURT OF
'1111‘ ROBERSON, OLWN MOH”GOKEFY
ENCE HOH“IS CHARLIE WEEMS JACKSON COUNTY, ALAEBAMA.
and ANDY WRIGHT,

Defendants.

MEﬂORAN“UL IN SUPPORT OF APPLICATION
POR A CHANGE OF VENUE.

SAMUEL S. LEIBOWITZ
GEORGE W. CHAMLEE
JOSEPE R. BRODSKY
OSMOND K. FRAENKEL

T A.t,ténnays for the Defend-
ants end Petitioners.




vs.

) NO.

HAYWOOD PATTERSON, 0zZIE POWELL, : IN TEE CIRCUIT COURT oF

WILLIE ROBERSON, OLII IOIMI,

CLARENCE NORRIS, CHARLIE WEEMS ) JACKSON COUNTY, ALABAMA,

and AID!' WRIGHT,
g
Defendants. )

MEMORANDUM IN SUPPORT OF APPLICATI ON r
FOR A CHANGE OF VENUE.

STATEMENT OF FACTS

The facts are fully and partiocularly set forth in the
otion for change of vonﬁn, the affidavits and exhibits attached
hereto and the references made therein. We will give only the
riefest summary of the outstanding facts.

The petitioners and two others, all Negroes, were
iken of f a train at Paint Rock, Alabama, on Mareh 25, 1931 by
2od of eitizens and charged with the erime of rape upon two
iite girls on that train. 411 were talen to Scottsbore, the
unty seat, -horo the excitement became intense and menacing




erowds gathered. Within three hours, on the call of the sher-
iff, the Governor sent three companies of the National Guard
to guard the petitioners. The local newspapers throughout the
northern counties of Alabamas published ineiting articles.

The defendants were indicted within six days by
e special Grand Jury and tried within a week in four separate
trials, taking three days in all, They were not properly
arraigned until the day of trials. High excitement and large
erowds with bands of musie surrounded the court house., 411
vere lumz\"*ny convicted and sentenced to death, The defend-
tnts were then transferred to the Birmingham jail for safety
vhere they remained continuously except during the subsequent
proceedings in Morgan County. An appeal was taken to the
Supreme Court of Alabama and their convictions were affirmed.
o a further appeal to the Supreme Court of the United States,
their convictions were reversed on the ground that the defend-
ints were not adequately represented by counsel and so denied
Qe process under the federal constitution. 8
| In March, 1933, motion was made before trial
fuge Hawkins for a change of vemue to Jefferson County which
it denled, and the cases transferred instead to Norgan County.
h exception was duly taken to said denisl., In March, 1933, the
Isfendant, Haywood Patterson was tried separately before Judge
lorton 4n Decatur, Morgan County. On April 9, 1933, Patterson




ws oconvisted and sentemced to die. A motion was made for a

new trial and was finally granted on the ground of insuffic-

iency of evidence as a matter of law, Judge Horton then con-

tinued the case of Weems, the next defendant to be tried, sine

die on the ground that the defendants could not procure fair
trial at that time. '

The trials and Proceedings in Morgan County
vere condusted in an atmosphere making a fair tria)l impossible.
Hostile and passion-stirring pamphlets and newspapers were

of Alabama during the proceedings; organized bands from Morgan
and the surrounding counties marched upen Decatur and were
halted only by the vigilance of the sherifs and the National
fard who were present throughout the Proceedings with full
irmaments of w:_rr-ro; numerous threats were made on the. lives
of the nttorn:y; for the defendants; Judge Horton had to halt
ourt several times to warn thr public to keep the peace; the
fonduct of the attorneys for the State, especially in their
Miations, was caloulated to and stirred to fever-pitech the
isting high feeling; fiery crosses were burned in Decatur
ud the surrounding countryside throughout and after the trial.
8ince the trial in Morgan County, feeling against
i defendants and their attorneys has reached even higher in-.
fsity. Results of recent investigations (see affidavits
Hached to the motiom) reveal the prevailing sentiment that




defendants will be founa guilty no matter what ¢

he evidence
snd that the "niggers"”,

"Sheir dirty New York Jew lawyers"
to be lynched or burned,

This highly Prejudicial sentiment
defendants exists r

defense witnesses ioro

for the defendants to pProcure

attorneys or witnesses to be
from attaek in any of the northern count ies,
spirit is being

¢ falr trial, or for them, their

nfe A lynch
effectively aroused to greet the fortheoming
trials of your defendants throughout the northern counties,

Tennessee Valley”,
ber 3, 1933, the "Community Builder"

"the counties of the As recently as Novem-

» & Newspaper published in
fadison County and eirculating thre

ughout northemm J\iﬁbm,
ttated editorially:

"And in face of the feeling th
Decatur, as well as throughout the

Valley, against any lawyers elaiming to rep
ronnt’tho International Labor Defense

League,
we suggest that it will not be well for these
lawyers to again show up on any soil at

We do net need that
type of cattle down here, and their further

&ppearance is wholly unnecessary."

The jails located in Decatur,

Scottsboro and al1
d¢ othep northern counties

of Alabama are and are well known to
and their trials there will require
attendance of the Natiomal Guard at all times,

its of the northern counties are
ey

' Wnsafe for the defendants

he The county

located in rural districts
the feeling against Negroes in generd 13 especially bad,

i? of these northern counties are further from Jackson or

and




only via Birmingham,

Jefferson County i1s the Nearest county to Morgan and

and their lives and the lives of their attorneys and witnesses

may be safe. The county seat of Jackson County is
Birmingham, the largest eity in the

the City of

State with a large metropoli-

tan and urban Population, where feeling against the defendants

and their counsel does not run so high, where adequate protection

tendance of the military,
and is the nearest county not otherwise objectionable that is

oin be afforded them even without the at

most convenient to all the parties concerned,
It 18 therefore abundently clear that a fair ang
impartial trial ecannot be had in Jackson County or any of the
torthern counties of ‘Alabams except Jefferson County and the
tourt should grant chnng-o.ot venus to Jefferson County.




The Constitution of the United States
:

Article XIV, Seetion 1, of the Amendments to the Consti-
tution of the United States provides;

"All persons born or naturaliged

States, and subject to

are citizens of the

S8tate wherein they reside. No State shall make

or enforce any law which shall abridge the

privileges or immunities of citizens of the

United States; nor shall any State deprive any

person of life, liberty, or property, without
8 of law; nor deny to any persen
J\:risdlction the equal protection

L ]

The Constitution of the State of Alabama

Article I, Section 6 of the Constitution of this State

provides 3
"That in all eriminal pProsecutions, the accused
e dd ton has a right to be heard by himself and counsel,
} to demand the nature and cause of the
e JApor accusation; and to have a copy thereof; to be

confronted by the witnesses against him; to have
compulsoty process for obtai witnesses in
his favor; to teatify in 411 cases, in his own
behalf, if he slects 80 to doj and, in a1} prose-

refor; pro-
:.nlu:thn fo;-n the
. impriscnsa
some legal place of oonfinement "




The organic law of the United States and of this
state therefore contemplates that a eshange of venue may be a
necessary incident teo the fundamental constitutional right of

due process and a fair and impartial trial.

The Statute.

The Alabama Code of 1928 provides;

8 J person
& oiTense may have
ther county, on making
application to the court, setting forth
ifically the reasons why he camnot have
and impartial tria) in the
dictument is found ;which epplication must be
Sworn to by him and must be made as early as
practicable before the 1, or may be made
after conviction, 1al being granted.
The refusal of such application may, after
be reviewed and revised on
and the supreme court or court of
shall reverse and remand or render
t on said application, as it nay
without any presumption in favor
dgment or Miling of the lower court
on said application, If the defendant is in
confinement, cation may be heard and
determined without the personal Presence of
the defendant in eourt,

& ?
onsen defendant, ex mero motu,
direet and order a change of venue as is author-
igzed in the Preceding seotion, whenever in his
ierunt there is danger of mob violence, and
t 1s advisadle to have a military guard to
protect the defendant from mob violence."

. 1 oval to st ocoun
and but . "= remo 2
Sounty free from éxception, and can
be removed but onoce.




D

The

statute follows the constitutiona} authority,
Its purpose is ebviously teo safeguard the right of
st in & oriminal case to & falr trial,

the defend-




Where the defendant shows "to the reasonable satisfac-

tion of the cowrt that an impartial trial and &n unbiased verdiet
cannot be reasonably expected” in the county where the orime was

comitted, the venue must be changed (Seams V. State, 84 Aja.
‘10, 4 So. 521’.

L

See for example;

Thompson v. State 117 Ala. 87, 23 8o, 676;
Ex parte Chase, B4 Ala. 410; g
ELmng V. State, 87 Ala. 121;

v. State, 18 Ala. App. 511, 93 8o, 25.

In Seams v, State (m), the appellant, a Negro, was
tharged with the murder of a popular and respected deputy sher-
iff. His death was surrounded by eiroums tances caloulated to
irouse publie indignation and there was great excitement in the
tmunity after the murder. Just as in the first and second
trlals of this ease, & military detachment was ordered to the
tene by the Governor to proteet the pPrisensr. A motion for a
‘ange of venue was made &nd denied. This Court reversed the
Wavietion on the ground that the motion for a change of venue
hould have been granted,

The Court said at page 4133

"And in arriving at a conclusien on this
subjeet the Court is to be governed more by




facts of the case &8 proved or admitted
egitimate inferences from them, than by

the mere opinions of witnesses which are un-
mpport“ﬁl.' (und-\rscorinp ours)

Again, at page 414, the Court said;

"We repeat that the trial must be just as

well as the verdict reached through its appli-
ances.

"This cannot be done as long as the minds
of the jury are 1iable to be influenced by a
prevailing publie prejudice against the pris-
public sentiment Joncrally or widely prevails »

Y or tolerate a dealing with
the prisomer by the culpable modes of mob vio~
lence, which is the énemy of all law and good
govermment, it is diffioult to keep the infesction
of such prejudice frem finding its way into the
Jury box, however honest in purpose the jury may
be, or however enlightened may be the community
from which they come. The duress of publie
opinion is often insidious and potent and the

best of men sometimes become its victims without
being aware of its influence.”

In fact the statute expressly recognizes that the
tecessity of "a military guard to protect the defendant from mob
Miolence" is in itself a sufficient ground for directing that the
Yemue be changed. (Sec, 6680, supra.) Defendants are entitled
' lave their trial in a county where a military guard, which
iteelf 13 an mqijtug &nd prejudicial factor, is not necessary,
| litary guerd was needed during the first trial at Scottsbere
d the second trisl at Decatur, and will be needed again if the
fuing trisl 1s held in any of the counties of morthern'als-

MM, It will be impossible for defendants to have a fair trial
Therq only the militery can repress mod violence.




A military guard will not be needed in Birmingham where
the ordinary agencies of law enforcement, the local police, can
offectively check mob violence. Jefferson is therefore the "near-

est ocounty free from exception.”

In Thompsen v, State (auEn), the appellant, a Hegro, was
convicted of the erime of rape. The Supreme Court, reversed the

conviction because a change of venue had been denied, The neces-

pity for a military guard was held to be eonclusive avidm#e that
¢ fair trial was unobtainable. The court said by McCielan, J,.:

"The erime charged was of a character to
produce the greatest public indignation. The trial
was had in & short time after the alleged commission
of the offense came to the knowledge of the public =
43 soon as & special term of the Court called in
obedience to g publie éemand for Speecy punishment,
could be convened and held. And the affidavits and
other evidence showed that the public was so greatly
aroused against the defendant that it required the
promptest and most vigorous action of the executive
officers of the State from the Governor down and in-
cludl_.rfg he military, to protect the defendant from
mob violence and summary exscution; and further, that
this state of feeling continued down to and through
the trisl, and must have had such effect upon the Jury
@s that their verdict was 1ittle ¢lse than the reg-
istration of the commen belief of the people that
the defendant was guilty, and a mode of carrying out
the public purpose to h‘o his life. The trial was
not, and could not, under the circumstances then
existing, have been fair and impartial. The Court
erred in denying the change of venue moved for by
the defendant, and for that error its judgment must
be reversed. (11'? Ala. at p. 68.) (undorl!.nln; ours, )

In Vgughn v, State (m) the appellant was convicted of
frder. The feeling in the conmunity was hostile t;n-ds him
Plor to and during the trial. He spplied for a cshange of venue
Wt his motion was denied. Bricken, P.J., in ordering a new




"A salient right in this cennection is
afforded by statute Code 1907 Section 7851,
&5 amended by acts iOOO, Pege 212, This stat-
ute provides that &ny psrson charged with an
indictable offense may have his trial removed
to another county, if he camnot have a fair

indictment is found; the statute, ggggg. pre-
seribing the mode of procedure in or ar for
the defendant to avail himself of tha right,
In the instant case, the defendant sought g
change of vemue, ni- application was filed
to this end, and ag the Court sustained the
S8tate's demurrers to the application the aole
question presented in this case is the suffic-
ieney of the application @8 a matter of law,"”

Change of venue iy » matter of right where, as here,

the application is mede in proper time and supported by sufficient

facts,

¢ Seams v. State, Supra.

Hussey v. State, supra.

An ;pplieation to remove a Case, not from a single
tounty alone, but from a whole section of the State, should be
franted when a fair trial can be had no other way.

In Lee v. State (161 Md. 430, 157 1. 723), defend-
at, a Negro, charged with murder, was granted a change of venue
frm Worcester to the adjoining county of Corchester, Counsel
toatended that the feeling aroused "extends throughout all the
tunties of the Rastern Shore of the State, ineluding Dorshester
lunty to which the case bas been removed.” Because the appeal
fn the order of removal was prematurely taken, i.e, before the

®al, the Court of Appeals of Maryland wes without jurisdiction,
e Court nevertheless said;




"In the opinion of this court, the conditions
evidenced by the ooocurrences recited would leave

no latitude for diseretion, but would demonstrate
that the ssouring of a fair unpre judiced Jury from
the county selected &8 the place for the trial of
the charges against this man, and any defenses he
may make, is unlikely, and that to attain the object
of the Constitution and statutes the cause must be
removed for trial to some other portion of the atate,
on the one shore of the bay or the other, where it
&ppears at least mmuch more likely that the loeal
prejudice may be avolded, That there is, in the
section of the state so far selected, such pre jn-

dice as forbdids attempting a trial there, seems to
thil court to be !lnlfclt.d b,...‘.ol.ll.!i.th’
conelusion of the loeal authorities thet he must
be taken sway from both Worcester and Dorchester
counties te Baltimore County feor safe-keeping
while awaiting trial, and that he must be brought
to trial with guard of troops...... the prepara-
tions made for military protection of the accused '
and his counsel." (157 Atl., at 727-8)

After this opinion, and obviously as & result of it, the
lee tria) was moved to Baltimore County,

. The motion and affidavits show conelusively that all the
tounties in the northern part of this state are subject to the
fame objection as Morgan and Jackson Counties; Leuderdale, Lime-
.ttone, Madison, Colbert, Franklin, Lawrensce, Marshall, DeKalb,
larion, Winsten, Cullmen, Blount, Etowsh, Cherokee, Lgmar,
hyette, Walker, St. Clair, Cplhoun, Cleburne, Pickens, Tusca-
loosa, Shelby, Talladega, Clay and Randolph. Ppejudice and
Mssion kmow no county lines. Ease of communication and travel
Mnd the entire section into onme unit. Newspapers published in
®e county circulate through all the adjoining counties. That
s entire section, rather than Just one or two counties, is
sctsd with Shita batred ana biss is shown in newspaper




editorials quoted in hrnptph 34 of the motion whigh refers

to "the entire Tennessee Valley," ana "the eitizens or the

Tonnessee Valley ag g vhole", and indicates that it would be

vell for lawyers for the defendants not "to again show up en

any soil at any point within this valley."

Jefforson County 15
s metropolitan Senter, with ite

above enumerated, maintaing a large

metropolitan Police forge
viich will make

I
unnecessary the calling out of “he militia to
ittend the trigls &nd the
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POINT II

SECTION 5881 DOES NoT PRECLUDE REMOVAL
OF THIS TRIAL To JEFFERSON CoUNTY,

Section B58) Provides:

"The trial BUst be removed to the
nesrest county free from exception, ane
¢an be removed but onge,"

The dsfondant, Haywood Pattoraon, has been once tried

and convicted in Korgan County ana his convie tien reversed,

It ia obvious that the weorg "trial", as used in thig

section, means a Particular trial, The purposs of the statute

is to have 1t detarmined once (subject to review on appeal or

defendant shoulg be tried,
frivolous Successivd @pplications,

sandamus ) where the 80 as to avoid

The astatute does not moan that on g new trial the

Itnue cannot be sget again,

The statute states that "gne trial must be removed"

0t the Case, not the cause and not the indictment,
logislature intended

]
Clearly the
that each tris) could be removed, and that
2 application to remove does not Preclude

i new trial.

& new application on

In this respect the Alabams statute differs Trom
Wt of other

states whioh Temoves the 'indiohont". or the

"oage” cr.' the ¥, Y. SBtatute (Code of ¢

riminal Procedure, See,
%) whion provides that "

& crimina) action, prosecuted by
m

‘Mlctnont, &Y + « + + be removed" ete, (Undarlcoring ours),

e —




Indeed the Supreme Court of this State has held that
s new application for change of
trial, unaffected by the

before the first trial,

In Baker v. State 209 Als. 142, 95 So. 464. The court

saids

"The application for a change of venue may
be renewed before another trial, and the evidence
thereon may be similar, cCumulative, or entirely
different; and any discussion by us of this
testimony might prejudice the next hearing if the
application for change of venue before the next

or second trial, the in uiry is limited, l1ike be-
fore the first trIaY, %o wﬁsfﬁor the defendant

can have a fair and rtial EFI;I, then - at the
s8cond trial - when %Eo new application Is made and
eard, and not when the Tormer applicatl

on was mad
and heard before the former trial, Hawes v. State

88 Ala, 37, 7 So., 302; Crenshaw v. 8tate, 20 1a .,
438, 93 so. 465." (underscoring oursy),

In Looney v, Commonwonlth, 115 Va. 921, 78 3.E. 625,
i reversing a eonviction for murder, the court held that g1l-

though g change of venue was Properly refused at the first tria),
tevertheless on the Second trial to be held after the reversal,
defendant might renew his motion on the basis of facts then
“isting. The court said;

R s nevertheless as both motions depend
upon conditions exist at the time of trIag,

8y are, as a matter o course, renewable upon
& new trial whenever the .xifonciit of the situa-
equ

tinn)may call them into r sition", (underscoring
ours

See also Ruffin v. State, 28 @Ga. App. 40, 110 S8.E. oll.,
Section 5581 does not Preclude removal of the trial

—




or trials of the defendants
Before

other than Haywood Patterson,

final conviction an order on a motion for

change of venue is interlocutory in nature and can be modified

or reconsidered whemever the facts so require.
Fletcher v, Commonwealth 123 Ky. 571, o6 8.w. 855,
The Kentucky statute relating to change

(Sec. 1118 Ky.

of venue
St. 1903) 1s less liberal toward the defendant

since it provides that "not mere than one change of venue or

application therefor shall be @llowed to any person or the

commonwealth in any case." (underscoring ours). The court

nevertheless said in the Fletcher case:

"But the order overruling a motion for a

change of venue is only interlocutory, and is
subject to the control of the court at a sub-
sequent term. If the events happening since
the hearing of the motion in the j nt of
the court are sufficient to show that a change
of vemue should be granted, he may in his dis- _
gretion set aside the order ove

p £ miid TeWHa

#aabaein’

«uikdmixe

The Kentucky court assumed the existence of the power
statute expressly providing for it.
nodify its ruling is

vithout any The power to

therefore an inherent power of the court,
Under the more liberal statute of this state,
tertainly has the power to modify its

this court most

order before the trial

o trials and direect that the removal be to Jefferson County

wd not to Morgan County,

This court therefore has the power and is charged
Mth the duty to order removal to a county genuinely

"free from




8"

gon Hina

exception” in the light of
existing. Present conditionms and present eiroumstances make a
fair trial in Morgan County, or 1n fny county except Jefferson,

absolutely impossible, The first duty of thig court is to
exercise this inherent ang statutory power ahd remove this trial

to the only county where defendantw can have an impartial trial.




where

Although

tonvenience the legislature

change of Venue, such

80 high against the defendants as to
tender a fair trial impossible,

From the decisions of the Supreme Court of the Unitea
ates 1t 1 clear that Tegardless of the general ly unob jeetion-
ible character of a statute, its conaututimuty must be judged

& the 1ight of its application to and effest upon g particular
tse, Thus, although the Prohibition of a statute may be gener-
uly valid, its @pplication to the facts of a particular cagse may
b an ineonstitutional deprivation of life, liberty or Property.




stitution (_I_O_Ol';g v. m 261 v.s. se), The facts as set
forth in the motion fop 4 ehange of vemue to Jefferson County
and the affidavits in suppert thereof show that o trial in
organ County would be "only a form" and

due process of law,
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