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et al va. State, 141 So. 215, 224 Ala, 524.



the Circuit Court for April 6, 1931. The
March 81, 1981 returned indictments against these peti-
tioners and defendants on that date were arraigned and

_WI&W(“MM).

2 Thaoplnlouo!theenurtbdwmmtumedon
Mtl.lﬂ!and.ppﬂnﬂom!orrehuriumdenled
on April 9, 1932. The Points Relied on by Petitioner
A
Due Process of Law

The trials of these cases were fair and impartial. De-
fendants were not denied due process of law in contraven-

they were deprived of their constitutional rights in that
(a)MmmWwMMmdhw. (b)
.thqm&&ldaqulm«!thahw.

m ndar
: tion of the 14th Amendment to the Comstitution of the
Statement of the Case United States.
mmma?r&mwwa
Jackson County, Alabama crime of raping two young

women, Victoria Price and Ruby Bates, residents of Hunts-
vhndvhmm.m The crime i=s al-
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Mnﬂmnﬂmdw“wﬁem
hthMWdeﬁu
mu&qhnﬁaﬂm»ﬂw.

The operation and effect of this clause of the 14th
Amendment and various statutes can best be stated by re-
mhmmmdﬁummm
quuthumhmboﬂnmsthnd.

Wequotafrontheuudl"ruku.huum,mus.
809:

Mhmmsmmm
andm!ordu:mhdmmdmthtmobjaﬁmto
mammmmmumﬁ-
tion of verdict by the jury cannot be taken on motion
to set aside the verdict as a nullity after a motion for
mtrhlhdheu_tmﬂhmo&ummmdud-
ing this one, and denied. Such a regulation of prac-
tice is mot unreasomable.

“The due process of law clause of the Fourteenth
Amendment does not impose upon the State any par-
mmumumnmum

mm%%du-"hmm;mu
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It is important to appreciate that “due process of law”
hmmdhubthouﬂdhwdhﬂuhﬁ
memdmwmmﬂhwdhum
States.

Missouri vs. Lewis, 101 U. 8. 22, 81;
Hurtado vs. California, 110 U. 8. 516, 5386.

We gather from the cases above cited that a defendant
in & criminal case has been accorded due process of law
when there is a law creating or defining the offense, a court
of competent jurisdiction, accusation in due form, notice
mwwmmdﬂmwmw
the established course of judicial proceedings, and a right
tabediuhrndunhu!oundnﬂty;hwm.mm-
hrfornotpmeedmhrquiudwhueﬂnomdlﬁonljut
enumerated are fulfilled and there is no violation of the
madnemmdhwmdmm
Wmﬂmmd&amdﬂ:ﬂmm
the judgment based thereon. In other words, the question
dmmnwwmmumm
where the offense was committed and the trial was had.

Missouri vs, Lewis, 101 U. 8. 22, 81;

Hutardo vs. California, 110 U. S. 516,685;

Brown vs. New Jersey, 175 U. 8. 172;

Jordan vs, Massachusetts, 225 U. 8. 167;

Rogers vs. Peck, 199 U. 8. 425;

Garland vs. Washington, 232 U. 8. 642;

Missouri ex rel Hurwitz vs. North, 271 U. 8. 40;
Miller vs. Texas, 158 U. S. 535;

Ong Chang Wing va. United States, 218 U. 8. 272;
Hodgson vs. Vermont, 168 U. 8. 262.

In view of the rule set out in the case above cited the rec-
were not denied due process of law in that their trials were
in all ways in accordance with the and :
of the State of Alsbams which provisions are in no way




(c) The date of trial was set by the trial judge—Sec-
tions 5565, 8649 and 8650, Code of Alabama, 1923.

of this fact the Court desiring to
mmmwm&-mwwmm
wmde—mm. It must be borne
hﬂduuhﬁmdhumhpdhemm
m&mmmmmmmm
ber of attorneys practising at the Scottsboro bar, we ven-
thuhmuuwumm
maﬁuhr.&lﬂb.vﬁeh&ncwtmﬂhu
appointed under the statute.
KMHM&MM&&-“M




and then
down and con-
they did not

ferred with these defendants in this case;
know what else to do.

am willing to go

do that. .

Mr. Moody: Your Honor appointed us all and we have

been proceeding along every line we know aboul it

under Your Honor’s appointment.
course, if your Honor

I all the members of the bar

continue to help them

Then I do not appear then as counsel but

in and not be ruled out in this case.

I see his situation of course and I have
have been

the purpose of arraigning the defendants

to appoint us, Mr. Parks, I

purpose _
of course I anticipated them to

if no counsel appears.

:meummwm
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The Court: Of course, I would not
not run out of anything yet. Of
on with it. Most of the bar

Mr, Roddy:
I do want to stay
Mr. Moody:

purposes

for

the bar. Your Honor appoints; on ac-

: I wonld like to appear voluntarily with
that are interested in this case I

o!

m

-
it ¢
= h ; %

m
m wum_m.m an w

Mr. Roddy :

mm
i
il
i
f
M

e,
;
|
i
:f
A

=
;
3
;
£
i
h







wnmmm,.mdwmnmmu

“It is contended that the court erred by compelling
defendant over his objection to proceed to trial and in
appointing an attorney to defend them. It appears
that Ching, through Warren Williams, his counsel, had
pleaded guilty, but at a later date the court declined
to accept the plea of guilty which had theretofore been
interposed, and ordered that a plea of not guilty as to
both counts be interposed in behalf of defendant. On
October 2, 1919, the case was called for trial ; defendant
and his counsel, W. J. Little, being present in open
Court, Mr. Little asked permission to withdraw from
the case, The court denied the request, and thereupon
appointed Mr. Little to act as attorney for the de-
fendant, and thereupon, both parties having announced
themselves as ready, the trial was proceeded with.

“When the case was called, counsel for the govern-
ment stated that he did not see the defendant in court
whereupon Mr. Williams, who had formerly appeared
for the deferidant, stated to the court that he had noti-
fied the defendant, who had notified him that Mr. Lit-
tle had been employed by him to defend. Thereupon
Mr. Little stated to the court that defendant had told
liams then said that he had called the attention of the

13

to continue the case and appointed Mr. Little to de-
fend Ching. No objection was made and the trial pro-
ceeded.

“We do not see that the action of the court was
prejudical to the rights of the defendant. He was no-
tified that his case had been set for trial; he had am-
ple time to employ such counsel as he wished, and
when Mr, Little was appointed to defend him no ob-
jection was made.”

There was no demand or motion made for a continuance.
However, such a motion would have been addressed to the
discretion of the Court and under the facts of this case a
denial thereof would not have been an abuse of the dis-
cretion vested in the Circuit Court.

Jones vs. Commonwealth, 38 8. W. (2) 251;
Commonwealth vs. Flood, 1563 Atl. 152;

United States vs. Rosenstein et al, 34 Fed (2) 630;
Williams vs. Commonwealth, 19 S. W. (2) 964.

It thus appears that the trial court complied with every
provision of law and extended every effort to afford to
these petitioners the rights to which every citizen of the
State is entitled and which the courts of this state have so
zealously guarded regardless of color or creed. The de-
fendants were represented by capable counsel, one of whom
has enjoyed a long and successful practise before the courts
of Jackson County.

Counsel, by their own statements, show that they not
only had time for preparation of their case but that they
knew and proceeded along proper lines for a week prior
to the trial.
2

Change of Venue

Petitioners further contend that the refusal of the trial
court to grant their petition or motion for a change of
venue was a denial of “due process of law.”
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right to a change of venue is statutory and is
for in certain instances by Section , 5680

2 By
g
‘3

2
g,

petition for change of venue is set
of all the records. The petition
not have a fair and impartial trial in
because: (a) That newspaper articles had inflamed
minds of the public, (b) that a large crowd was p
at the time the case was set for trial.

on
that
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(2)
Newspaper Articles

The newspaper clippings which the petitioners alleged
inflamed the public against them are set out on pages 5,
10, 14, 16 and 17 of all the records.

These articles relate the story of the alleged crime as
the newspapers understood it and they also lament the fact
that such an atrocious crime should have been perpetrated,

16

a change of venue. It must be shown that the people of
that county have been prejudiced thereby.

In the case of Malloy vs, State, 96 So. 57, the Supreme
Court of Alabama held: “On change of venue motion,
where there was no evidence indicating that a newspaper
article would or did have any influence on public opinion
in the county of trial, there was no error in refusing a copy
of the paper in evidence.”

The weight given newspaper articles as grounds for
change of venue in the State of Alabama can best be shown
by setting out a part of the opinion of the Supreme Court
of Alabama in the case of Godau vs. State, 179 Ala. 27,
60 So. 908, 910:

“The newspapers of Mobile,—and they were widely
read and circulated there—teemed with sensational ac-
counts of the murder, and in all these accounts the guilt
of the defendant was assumed as a fact. Pictures of
the defendant and of her daughter and of the dead
poliemn,uwellnoftheshu'iﬂmdprohblyof
some of his assistants, also appeared in the Mobile
mmmummmdmm
allﬂutmmdotoemutheimprudn
thttﬂudefendantwueerhinb'nﬂtyofthemurder.
In addition to this, they undertook to go into the past
of the defendant. She appears to have been three
times married, and it was broadly hinted in the papers
Mthmwmumm.mdpmhﬂw
all three of her husbands, and we presume they were
read by everybody as ome of the worst criminals.
m&oddmmmﬂatwnﬂd
hcbyﬂioppmmdohothow;hxt.umrudthe
articles as they appear in this record, the facts are as
we state them.

“Bomumhavewwlmwmh
b“wmthemofeﬂmH.Mﬂ:ilM
hhmmm.mum
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and discovered under circumstances like the present,
even if the defendant’s account of the entire matter is
the truth, the newspapers of the community, answer-
ing the public interest, will furnish the defendant with
at least some material upon which to base an applica-
tion similar to the one under discussion. In the in-
stant case the newspapers laid bare the real character
of the deceased, and, if animosity was aroused against
the defendant it was due to no appeal which was made
topopuhrpa.dmmmuntotthechancterofthe
man who was killed, but because of the character of
the crime, the uncanny disposition of the body of the
deceased, and the frightful hints as to the defendant’s
mﬂ-”

In addition to the newspaper clippings the defendant,
Godau, offered affidavits of 57 citizens of Mobile to the
eﬂactﬂntthemmpuarﬂchuhadwinﬂumudthepeo—
pledllohﬂeCountymthhedetmdantth;tﬂmoould

The above case was cited by us to show that the Supreme
Court of Alabama was merely following a long line of cases
in holding that the petitioners did not make out a case en-
ﬂtﬂn:ﬁmhadmadvmbmmofurhinm
paper articles. The defendant Godau was a white woman,
and the newspaper articles connected with her case were
much more vicious and more damaging than those of the
meﬁmmmwmm&uu—
WMMMMM. 80 how can the
pdﬁuclhhﬁdhwdntﬂnc:‘rhdﬂ ,

' of

g
:

Crowd

Itmhmunwrrwtprlndphothwﬂut
when a large crowd gathers at a court of justice that that
fact alone entitles a defendant to a change of venue. There
mustbemaholtiutymwmrdltheddmdntnther
than the curiosity of a number of country men.

In the instant case there is not cne particle of evidence
tothecﬂectth&tthuepuﬂﬂonmmwuindmmd
viohneeatthohandnofwofthepwpkofhchwcmn-
ty, Alabama. If the citizens of that county had been as
blood-thirsty,uhwlus.ueomphtdyhmofﬂlmu
ofﬂghtmdjunﬁuuthepeﬂﬁommmdrbﬂdmdd
haveﬂliaooartbdieve,theymldhwemobbedthepoﬂ-
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ly the loafers of the town, constitute “a great crowd” in
the eyes of the people of the villege.

In the absence of some overt act or acts, somne manifesta-
tion of violence, some evidence of threats on the part of
the “crowd” it cannot be correctly asserted that the pres-
ence of “the crowd” entitled the petitioners to a change of
venue.

The petitioners, in support of their petition, called the
Sheriff of Jackson County, Mr. Wann, and Major Starnes,
the commanding officer of the National Guard Units sent
to Scottsboro. If there were any two men connected with
ﬁumvbhdum&hm&efdmot
the people of the county, they were those two men.

On direct examination Sheriff Wann testified :
“Idldmt-éemmloranythlnglﬂ:ethatmd

19

think the defendants could have as fair trial here as
they could in any other county adjoining. From asso-
mmmmofwm.:mm
Mn‘uﬁmﬂdhmofdrud“ﬁﬂhﬂl
case in Jackson County. That is my judgment. I have
heard no threats whatever in the way of the populs-
tion taking charge of the trial. It is the sentiment of
mm-mmmmtmmcmrm
WM"—MISdn&dt&m

Htjor&hmonmmlmﬁmwﬂd:
“T first came here, of course, under orders from the




cause of the fact that threats and demonstrations had been
made against these petitioners. The crime with which
they were charged was a serious one, and the manner in
which it was alleged to have taken place was unusual and
the sheriff in calling out the militia was as anxious for his
own protection as for the protection of the petitioners. He
is charged with the duty of protecting all of those placed
under his charge. He was conscious of the fact that he
was also responsible for the protection of the good name
of the State of Alabama, and that such crimes as the one
with which these petitioners were charged naturally tended
to raise the indignation of the public, no matter to what
race the perpetrators might belong.

It does not seem reasonable that it could be held that be-
cause a sheriff of a county took precautionary measures
for the protection of himself and of those charged with
crime that that fact alone would deny due process of law
to those charged with the commission of the crime. Noth-
h:hdhmdmby‘ﬁepggﬂnotlmcmwbereby
the sheriff was compelled to call out or ask for assistance.
And the guards were not necessary to disperse “crowd.”

The Circuit Court of Appeals, Sixth Circuit, in the case
of Bard & Fleming vs. Chilton, Warden et al, 20 Fed (2)
Mammmh&emmm;

i
03

...;fz

to call out the military force of the state to protect a
respondent against unlawful violence and where the
trial is held under the immediate protection of this mil-
MM,MMWWMﬁ
bnyme,meme
son alone, is not due process of law. This we cannot
say.”

military suthority, are not as s matter of law, so
prejudicial as to amount to a denial of due process, in
{olation of the Fourteenth Amendment of the Federal




There was no ruling of the court invoked as to the con-
duct of the trials other than on the motion for a new trial.

Section 9518, Code of Alabama, 1928 (Michie) ‘states the
grounds for new trial. .

Weems and Norris were tried first, then Patterson, then
Powell, Roberson, Wright and Montgomery.

The motion for & new trial in the Weems and Norris case
contains these allegations.— (Record, pages 65, 66)

A new trial should be granted because of the state
of excitement in Scottsboro, and when the jury re-
ported in the case of these defendants, there was a pub-
lic demonstration by the clapping of hands and hol-
lowing in the court room in the courthouse when these
defendants were tried as a result of the verdict of the
jury in passing the death sentence. Because there was
a demonstration in the court room and out on the

'-Ihn.lﬂm : & new trial in the case of Powell et al

. ,_._-j'-: Y L
v AR do

o "'_'. ! -.'_ Y Et:_;,i! T

Because the defendants allege that before this trial
came (the jury) before whom they were tried were
around and about the court yards at the time the jury

stration by clapping of the hands and yells occurred
on the outside of the court room and in the courthouse
yard where jurors who tried the defendants could hear
and did hear it. That such conduct was liable to have
influenced the jury in this case.

The motion in the Patterson case contained these aver-
ments:

While the trial was on, the jury in his case was
asked by the court to withdraw to an adjoining room,
and the jury in another case, to-wit: State of Ala-
bama, vs. Weems and Norris, entered the court room
and announced they found the said defendants, Weems
and Norris, guilty and recommended the penalty of
death to the sound of great applause, stamping of feet
and jubilant shouting from the spectators which
crowded the court room and from those who filled the
environs of the courthouse, all of which the jury hear-
ing the evidence in the trial of this defendant could not
but have heard, to the irreparable hurt of this de-
fendant, then on trial for his life.

In support of these allegations the petitioners in addi-
tion to their own affidavits called a number of the jurors
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it appear that the court failed promptly to suppress any
misconduct that came to its notice.

The Supreme Court of Alabama has held that matters
of this kind must be brought to the attention of the court
during the trial in order that the court might prevent any
further disturbance and also that he might interrogate the
jury as to any effect the commotion might have had on
them and to charge them they pay no attention to it. The
highest court of the State of Alabama has held that a mat-
ter of this kind comes too late on a motion for a new trial.

When it did not appear that any action of the trial
court was invoked because of the applause of specta-
tors before entering upon the trial, and where de-
fendant did not move for a continuance on that ground,
or ask any other ruling presenting anything more
than the matter of the court’s discretion, the denial
of his motion for a new trial was not an abuse of dis-

%

Dompneyvl.Stlte,'IZSo.m;
Hendry vs. State, 112 So. 212.

In the Hendry case, supra, the Supreme Court of Ala-
bama said:

Waters vs. State, 128 S. E. 806, 158 Ga. 510;
People vs. Ruef, 114 Pac. 54, 14 Cal. App. 576;
Horn vs. State, 78 Pac. 705, 12 Wyo. 80;
Stevens vs, State, 93 Ga. 307, 20 8. E. 831.

The only evidence submitted on the hearing for the
tion for a new trial that the demonstration was of
duration and exceedingly loud was the affidavits of
petitioners. If these are sufficient to set aside a verdict
of guilt it will be exceedingly difficult to ever get a ver-
dict to stand. The court was cognizant of the facts sur-
rounding the trial. He is presumed to do his duty. The

ly if the facts were as the petitioners represent them to be
that there were some good and honest people who would
have so testified.

-b-
Strategy of Counsel

Petitioners aver that the failure of the counsel repre-
senting them to argue the cases to the jury was caused by
the fear of the crowd. This is nothing more than a con-
clusion of counsel. Counsel in the trial court were not
afraid to reserve exceptions and to interpose motions. The
strategy of counsel cannot be reviewed by the appellate
courts. We do not know why counsel preferred not to ar-
gue the cases to the jury but that was a question entirely
left to their judgment.

= SR ST ek T e —— e T,
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The courts of the State of Alabama have held that after
the State had made its opening argument and counsel for
the defense prefer not to argue that the trial court is cor-
rect in permitting the State to make a closing argument.

“It was within the discretion of the trial court to
permit an attorney, assisting the solicitor, in a prose-
cution for homicide, to close the argument, notwith-
standing defendant’s attorney had declined to make
an argument.”

Sheppard vs. State, 556 So. 514, 172 Ala. 363.

Objections to qualifications of jurors subject to challenge
for cause, not raised in the trial court will not be consid-

ered on appeal.
Batson vs. State, 113 So. 300;

United States vs. Gale, 109 U. 8. 65;
Tarrance vs. Fla., 188 U. 8. 519.

4
Moore vs. Dempsey

The case of Moore vs. Dempsey, 261 U. 8. 89, strenuous-
ly relied upon by petitioners is not here applicable.

27

trial absolutely void. We have confined the statement to
facts admitted by the demurrer. We will not say that they
cannot be met, but it appears to us unavoidable that the
district judge should find whether the facts alleged are
true, and whether they can be explained so far as to leave
the state proceedings undisturbed.”

In the instant case the allegations are in no way admitted
but the records of the proceedings affirmatively show that
the statements made by petitioners are mere conclusions
and cannot be supported by the facts in the cases.

In the Moore case, supra, it was admitted :

(a) That the white people of the county had prac-
tically been at war with the petitioners. That a white
man of that county had been killed. That the colored
people of the county were in open rebellion against the
whites.

(b) That the entire trouble was a conflict between
the two races.

(¢) That counsel for the colored people was nearly
mobbed and compelled to leave the county.

(d) That the action of the colored people was
termed an “insurrection” and a “Committee of Seven”
appointed by the Governor to investigate.

(e) That shortly after the arrest of the therein
petitioners a mob marched to the jail for the purpose
of lynching them, but were prevented by United States
troops and that a promise on the part of the “Com-
mittee of Seven” was the only thing that prevented
their being mobbed.”

(f) That the “Committee of Seven” caused certain
colored witnesses to be whipped in order to make them
testify against the petitioners.

() Maﬁomﬂmmmrﬂﬁem-
dictment was a member of this “Committee of Seven”



and also several members of a posse organized to fight

. the blacks.

(h) That petitioners were put to trial.on the same
day counsel was appointed to defend them. That coun-
sel had not conferred with petitioners.

(i) That blacks were systematically excluded from
the jury.

(j) That the adverse crowd threatened anyone in-
terfering with the desired result and that counsel did
not venture to demand delay or ask for a change of
venue.

(k) No witnesses were called for the defense nor
were the defendants put upon the stand.

(1) Trisl lasted only forty-five minutes.

(m) That there never was a chance for petitioners
to be acquitted. :

(n) That no juryman could have voted for an ac-
quittal and continued to live in Phillips County.

(o) That if any prisoner had been acquitted he
could not have escaped the mob.

In the case now before this Court mone of the conclu-

gions of the petitioners are admitted. The facts, as dis-
closed by the record, are:

(a) That the petitioners were not residents of
MMMM-&:Mﬁmm
had no personal animosity towards them.

(b) That the victims of the rape were not resi-
dents of Jackson County. -

(e) MMMWM&
mwwmhhmaw
dufies.

(d) That no mob was ever organized to lynch the
p“ul“u“dvﬂnumﬂe

ai b .

(e) That witnesses were not intimidated.

(f) That petitioners had benefit of counsel at least
one week before trial.

(g) That the people of Jackson County did not try
to intimidate the jurors.

(h) That witnesses were called for the defense and
petitioners testified in their own behalf.

(i) That the record does not disclose any subse-
quent hostility toward the jurors who sat on the case
in which a mistrial was had.




will be noted that where the facts alleged in the Moore case
were not admitted, Frank Moore va. Ark., 2564 U. S. 680,
this Court refused to reverse the judgment of the state
court.

B
Equal Protection of the Laws

The Petitioners were not denied equal protection of the
laws because of the fact that there were no members of
their own race on the jury which convicted them.

the members of the jury and the qualifications of jurors
are fixed by an act of the Legislature of Alabama, 1931,
approved February 20th, 1981 (General Acts, 1981, p. 56).

Section 14 of the above cited act is identical with Section
8603, Code of Alabama, 1928, and is as follows:

81

because of their race, color or previous condition of servi-

tude or other arbitrary disqualification but merely fixing
the qualifications of jurors is not unconstitutional.

In the case of Franklin va. South Carolina, 218 U. 8. 161,
54 Lawyers’ Edition 980, this Court held that a state law
fixing the qualifications of jurors, which qualifications
were practically the same as the Alabama statute now un-




Carter vs. Texas, 177 U. 8. 442, 44 Lawyers’ Edition
839;
Muwmvmmus.m.

Hmvu,themmhetthtmmmtmnjm
mmmmdmmhmmmqm
or a motion for a new trial granted. There must be proof
mmammmmwmmtm
jury commissioners purposely omitted the negroes from
thavu!mloldybmmofﬂldrmoredwandmtbe-
cause of their lack of the statutory qualifications.

Inthemeoflarﬁnn.'l'cm.zﬂous.sm,itm
held:

“Whilammnedpu'motm“ndmtmtrm
in a State court is entitled under the constitution of
the United Shtubdmndthtinomﬂmthe
grand jury, and empanelling the petit jury, there shall
benoelnlulkmothhmonmdmmdmhr,
such diurtnlnﬁmmnnotbemblidndbymmly

' mm&tmmufmsmmmdﬁudthe
mmmhmhudumm
Wsdwmmhwwm
Worbyuaetnﬂoﬂuofmwinrwd
thereto.” :

Inthedeu.&h,lﬁ-So.'ﬂGitmhdd:

“The defendant moved to quash the venire, on the
him on account of his race or color. No evidence or
showing was offered in support of the motion, and
in this ease. There was no error in overruling the
motions to quash the grand and petit juries.”

crime by purposely excluding negroes from the grand
and petit juries of the county, will not be presumed
but must be proved. An affidavit of the persons un-
der indictment, annexed to a motion to quash the in-
dictment on the ground of such discrimination, stating
that the facts set up in the motion are true ‘4o their
best knowledge, information and belief’, is not evidence
of the facts stated.”

Tarrance vs. Florida, 188 U. 8. 519.

The petitioners did not file a motion to quash and the
only thing that could be in any way taken as attacking the
Jjury was the averment of the petitioners in support of their
motion for a new trial that “negroes possessing necessary
qualifications were systematically excluded from the jury.”

In the case of United States vs. Gale, 109 U. 8. 685, in
dealing with a matter of this kind in the Federal Courts
it was held: “An objection to the qualification of grand
jurors, or to the mode of summoning or empanelling them,
must be made by a motion to quash, or by a plea in abate-
ment, before pleading in bar.” 3

We quote from the case of Watts vs. State, 171 8. W.
202, 204. :

“It is further contended the motion in arrest of judg-
ment should have been sustained because the defendant
is a negro, and the jury commission who drew the
grand jury that indicted appellant, and the jury that




tried him digeriminated against him in this: The
said jury commission did not draw a negro on the petit
jury, and therefore, he was discriminated against, in
violation to the fourteenth and fifteenth amendments
to the Federal Constitution of the United States of
America. And further, that defendant was in jail
when the indictment was returned, and not given a
chance to object to the grand jury that found the in-
dictment. These matters come too late after the con-
viction. If appellant had desired to take advantage of
discrimination against him because he was a negro,
it should have been taken in advance of the comvic-
tion.”
CONCLUSION ,
The laws of the State of Alabama afforded to these pe-
titioners due process of law. The rules of procedure and
practice applied to their cases are the same as are applied
to all persons charged with crimes of the same nature in

the State of Alabama and same are not unreasonable. The
petitioners were not denied equal protection of the laws.

The judgments of the Alabama Supreme Court should be
affirmed. ,

Dated September 24, 1932.
Respectfully submitted,

APPENDIX
Alabama Code of 1928

4524. INDICTABLE OFFENSES.—AIl felonies and all

misdemeanors, originally prosecuted in the circuit court,
are indictable offenses.

4526. CAPTION AND CONCLUSION.—An indictment
must contain, in the caption or body thereof, the name of
ﬂleuhte,eountgr,eourt,andterminund.twhiehitilpm-
ferred, and must conclude “against the peace and dignity
of the State of Alabama.”

4529. STATEMENT OF OFFENSE.—The indictment
must state the facts constituting the offense in ordinary
and concise language, without prolixity or repetition, in
such a manner as to enable a person of common understand-
ing to know what is intended, and with that degree of cer-

“force of arms” or “contrary to the form of the statute”
necessary.

4566 (88). RAPE.—A. B. forcibly ravished C. D, a

FECT IN GRAND JURY: WHEN NOT AVAILABLE:
EXCEPTIONS.—No objection can be taken to an indict-
ment, by plea in abatement or otherwise, on the ground
that any member of the grand jury was not legally quali-
fied, or that the grand jurors were not legally
summoned, or on any other ground going to the formation
of the grand jury, except that the jurors were not drawn
in the presence of the officers designated by law;
neither this objection nor any other can be taken to
formation of a special grand jury summoned by the direc-
tion of the court.
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that the grand jurors by whom it was found were not
drawn in the presence of the officers designated by law,
must if accused has been arrested be filed at the session at
which the indictment is found, and if accused has not been
arrested, it must be filed at the first session at which it
is practicable after defendant’s arrest; and in all cases
before a plea to the merits; if sustained, the defendant must
not be discharged, but must be held in custody or bailed,
as the case may be, to answer another indictment at the
same or the next term of the court; and the time elapsing
between the first and second indictments, in such case,
must not be computed as a part of the period limited by
law for the prosecution of the offense.

5407. PUNISHMENT OF RAPE.—Any person who is
guilty of the crime of rape must, on conviction, be punished,
at the discretion of the jury, by death or imprisonment in
the penitentiary for not less than ten years.

5565. CASES SET FOR PARTICULAR DAYS; EX-
CEPTIONS.—It is the duty of the clerk of the circuit court
to set for trial all criminal cases in his court, except capital
cases, and cases of parties in custody, for particular days:
and no case so set shall be called for trial before such day.

5567. WHEN COUNSEL APPOINTED FOR DE-
FENDANT IN CAPITAL CASE.—If the defendant is in-
dicted for a capital offense, and is unable to employ coun-
sel, the court must appoint counsel for him, not exceeding
two, who must be allowed access to him, if confined, at all
reasonable hours.

8088. APPEALS FROM DECISIONS ON MOTIONS
FOR NEW TRIALS.—Whenever a motion for a new trial
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mamj-mdmmwtmmu
be indulged by the appellate court.

8608. QUALIFICATIONS OF PERSONS PLACED
ONJUSYIOH.A!IDINJUIYDOX.—mjurym
llmnhsllpheoonthejunmﬂmﬂhthojurybuthe
wdmmhewmd&em'hmm
Whhhmemmmm
inthomunltyfutbdrm,gmdm:nd
mndjcdmut.butnommmtbe-dechdwhoisnn-
dumormm-ﬂnmdmor,mh
uhbﬁnﬂdrmhd.wmmammdw&hnw-
mm«mmnuﬂtudm
ﬂnduﬂuottjuror.orwhommtmdmorwho
hueverhmmvietdotmoﬂminvolviumoml
turpitude. n.mmmmmmm
the other qualifications _
hnldu'orw.hilnmmbephadonthejm
roll and in the jury box.
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persons named thereon to appear and serve as jurors.

8617. FAILURE TO DRAW JURIES BEFORE AD-
JOURNMENT OF COURT; SHALL DRAW THEM
TWENTY DAYS BEFORE BEGINNING OF NEXT SES-
SION.—If for any reason the judge fails before the ad-
journnmtotthomrt.todravtbojuriu!orﬁnndsu—
sion of the court, whether it be an adjourned session, spe-
ddlﬂon.mm«armhrnudomham
at least twenty days before the beginning of any of these
ludonl.drawthojmnwhiehhelhouldhaveduwnbo-
fore the adjournment of the last session.

by the direction of the court.

8632, SPECIAL AND EXTRA TERMS OR SES-
sxous;wmmwmmmmmm
#Mu&amﬂm&wm
m.undorpdtjuhl.whhhhnmhnduwn
bﬂ]ﬂdhw&whdﬂnbt&mu
muunaﬁmw&ojudadmmmduw
nmmbﬂumdﬂpﬂjmuuhe
thinks necessary, and have them summoned as in cases
where jurors are drawn to try capital cases.
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8649. TWO OR MORE CAPITAL CASES SET FUR
SAME DAY ; JURIES FOR.—Whenever the judge of any
court trying capital felonies shall deem it proper to set
two or more capital cases for trial on the same day, said
jdpwdnwsndhumondmjuryormwnin
facias of petit jurors for the trial of all such cases so set
for trial on the same day.

8665. GRAND JURIES; HOW AND WHEN EM-
PANELED.—There shall be empaneled in every county
umummwpmmmmm
mmndjuﬂuinmym.mdwhmtheyhavem-
Mﬁdrhbmhﬂ:dmthemrtmywmlt
them to take a recess subject to the call of the judge of the
cireuit court, or chief justice of the supreme court, and may
be reassembled at any place where the circuit court of the
county is to be held. Inpnemmﬂuhnvin:ovcﬂftythou-
mmmmumwmmmm

grand juries in every year.
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