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INTRODUCTION

CRIMINAL RESPONSIBILITY O GERMAN IEGISLATIVE AGENCIES

The purpose of this paper is to indicate the channels

of responsibility for war crimes, insofar as they were exe

pressions of Nazi legislation, rather than to present the
case for criminal responsibility in any specific instances,
The paper includes, accordingly:

a) A briéf outline of the major legislative bodies
and authorities, such as the Reich Cabinet and the Minis=~
terial Defense Council, and their main functions and respon-
sibilities; and

b) A list of documents dealing with the structure
and organization, as well as the functions, of the remaininé
(mainly executive) governmental agencies and authorities.
Such documents are listed and briefly described in the

Appendix.

I. LEGISLATION AND PARTICIPANTS IN LEGISL.TION PRIOR TO

THE OUTBREAK OF THE W/R

It was characteristic of the Nazi regime that the
preponderant portion of its policies and measures were put
into practice through the execution of rules and regulathons
which were clad in the form of laws (statutes, decrees, edicts,
etc.). This is true even for many acts coming under the
heading of war crimes (domestic or foreign). While certain
types or aspects of such criminal acts were illegal even
as measured by the yardstick of Nazi law,%/
1/ ™Nazi Plans for Dominating Germany and Europe: Domestic Crimes;
Part I"; R & A Report No. 3114.2; "Principal Nazi Organizations
Involved in the Commission of War Crimes: the Gestapo," R & 4

Report No. 3113.6; and "The Attitude of the NSDAP Toward Political
Terrog,n R&A Report No., 3114.1,
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legislatic..
others simply expressed or implemented/duly enacted by Izl

x/

in the enactment of such laws can thus be made directly

bodies and agencies. Persons and agencies participating
responsible for having instigated, or having taken an ac-
tive part in, the commission of the resvective crimes. e
shall-describe subsequently the bodies and agencies in-
volved in legislafion during the various stages of the Nagi
regime. Persons concerned with this legislation can be
easily spotted once the body or agency involved has been
identified, and will not usually be mentioned by name. In
order to indict them for participation in the commission of
a specific crime, it will, of course, be necessary to show
that they ﬁere involved in the enactment of specific legis-
lative measures embodied in some specific statute, decree,
or the like. In the material which follows, only the
general background for judging ﬁhe criminal responsibilities
of specific legislators will be given.

Two major stages may be distinguished in the develop-
ment of the Nazi legislative system: the pre-war phase,
from 1933 to September 1939; and the war phase; from Sept-
ember 1939 to the end of the regime. During the initial
stage of the pre-war phase; two types of legislation
existed side by side: Relch legislation and genuine legis-
lation by the mamber-States (L&nder)

A. Reich Legislation

When the Nazis came to power the main legislative

;/ E;amples may be found in any of the sp&cial papers
dealing with specific organizations or types of crimes {e.g.,-
anti-Jewish legislédtion, anti-Church legislation, oppressive
legislation for occupied territories).
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bodyy of the Reich, the Reichstag, had ceased to function i
properly for more than a year. But while the bulk of 8¢

legislation, during that period of the disintegration
of the Republic, had been in the form of presidential i
emergency decrees, the Reichstag accofding to the law of b

the Weimar Consfitution, still constituted the supreme law-

o S TP

making body. After the Hitler cabinet had taken over on

Gigs o

30 January 1933, both systems, lawmaking by parliament as
well as lawmaking by presidential decree, were virtually
abolished and replaced by a system of cabinet legislation,.

which itself was soon transformed into legislation by fiat

of the Fﬁhrer, who used the cabvinet only as an advisory

B st s S e

body. Besides this ‘pseudo-cabinet = legislation, there de-

it
veloped also a type of legislation by outright Fuhrer decree,
as well as certain remnants of Reichstag legislationm.

1. Cabinet and Cabinet Legislation. The Reich Cabinet

(Reichstregierung), which under the Weimar Constitution

was not a legislative but an executive body, and even in
the later period of disintegration had assumed decree power
only with the backing and through the participation of

the Reich President, in 1933 emerged as the supreme leg-
islative body of the Reich. This power was conferred upon

it by an Enabling 4ct (Gezetz zur Behebung der Not von Volk

und Reich) passed by the Reichstag on 24 March 1933, E/

1/ RGBL, 141. There were serious doubts about the validity of
the law, with regard both to the circumstances surrounding its <
enactment (violence and pressure exercised during the election e
campaign and later against members of certain parties represented A
in the Reichstag), and to its continued validity after the re- '
placement of government by a purely Nazl cabinet.
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which gave the cabinet the additional power of enacting
Reich laws. This authorization, which originally hed
been limited to four years, was repeatedly extended, SO
that it came to cover the entire period of the Nazi re-
gime . 1/ Actually, however, cabinet legislation was

the predominant type of lawmaking only during the pre-war
phase.

- §tatutes passed by the Hitler cabinet developed into
something entirely different from decisions made by a
democratically organized and collectively proceeding
body. Cabinet decisions became decisions by the Fﬁhrer,
who considered the other members of the body merely ad-

‘§ : visors. 4According to a high official of the Reich Chan-

i cellery, there was no voting in the cabinet after January
1933, even though no formal cabinet agreement was made to
that effect: "The dominating personality and actual power
position of the Fuhrer made it unthinkable right from the
outset that the Cabinet should make a decision which was

not in conformity with the will of the Flhrer. The Cabinet
therefore from the beginning was nothing more than a council

1

to the Fuhrer (Fuhrerrat), which had to advise the Flhrer. 27

-/

And the foremost Nazi theoretician of public law E/ surmed
up the devélopment by stating that "the will of the govern-

i
ment is not found by voting but by a decision of the Fuhrer

4 “In 1937 (law of 30 January 1937, RGBl. I, 105) 1941, and 1943
Fuhrer decree of 10 May 1943, RGBll. I, 295).

|- &/ HePmann von Stutterheim (Oouncillor in the Reich Chancellery):
.. Dle Reichskanzlei, Berlin, 1941, p.l19.

L 3/ Ernst R. Huber: Verfassung (Hamburg 1937), p. l24.
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based upon common deliberation."
Even this latter requirement of "common deliberation",
however, gradually lapsed and was replaced by the so-

called Umlaufsverfahren (circulation procedure), a process

in which a bill was passed not after a normal meeting and
deliberation in the Cabinet, but after mere routing of the
draft among the various members for their written express-
ion of positive opinion. E/ The task of oganizing this
procedure, of informing the Fahrer end getting his supreme
decision as well as seeing to it that the bill was pro-
perly circulated among the ministers, fell to the Chief
of the Reich Chancellery (Lammers), who thus became a
figure of increased responsibility, a kind of real '"minis-
ter for legislation." In addition, he had the job of
preparing Hitler's decision as to what measure to enact
as a law, and in each specific case, which of the various
forms and procedures should be used. These possibilities
included Cabinet law(after either a formal meeting or the
circulation provision), later decree by the Ministerial De-
& % and rarely ; 5
fense Council, Fuhrer decree/, Reichstag legislation.Z/
Lammers also was instrumental in seeing to it that a
measure, prepared by one or several ministries concerned,
- first got the consent of the other ministers and that
possible dissensions were eliminated before it was put

before the Fuhrer for his final decision. E/ For this

1/ Von Stutterheim, op. eit., p. 27.
S/ 1Ibid,, pp. 27ff.
3/ TIvid.. p. 32,
SECRET
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purpose, he often presided over actual cabinct meetings
convened without the F&hrer's presence., &

While the final decision in "cabinet legislation"
rested with Hitler, it should not therefore be assumed
that the other members were not responsible for the laws
passed "by the cabinet." In actual practice, most bills
continued to originate in a specific ministry, and then,
perhaps following consultations with other interested
ministries, were opened to objections and sugges-
tions from all other members of the cabinet, cither in for-
mal meeting or in the circulation procedure. The ministers,
in particular those on whose special responsibility the
measure in question was passed, constituted what Nazi
theory called "genuine sub-leaders," charged by the Fihrer
with responsibility for their respective spheres of aotion.g/
Even those who may have objected to « measure cannot thereby
be considered as absolved from responsibility, be-
cause they continued to remain in the cabinet and there-
by assumed over-all responsibility for the general policles
of the regime.

To discover more specifically who, among the various
ministers who were members of the Cabinet at the time of
the passiﬁg of an act, were above all others responsible,
the signatures placed with Hitler's beneath the statute in

question should be considered,because this co-signeture

1/ 1Ivid., pp. 32f.

2/ See "The Leadership Principle and Criminal Responsibility,"
‘ R&A Report No. 3110, pp. 4ff.

SECRET
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implied the assumption of responsibility. E/ The form of
a Cabinet law may be illustrated by any of the measures
belonging to‘this type published in the Reich Statute

Book, the Reichsgesetzblatt, -- for example; the Reich

Labor Code (Gesetz zur Ordnung der nationalen Arbeit) of

20 January 1934, which starts with the introductory formula
common to all cabinet laws: fﬁ

"The Reich Cabinet has enacted the following &
law which is promulgated herewith."™ , B

Phen the text of the law appears, followed, after the date-
line "Berlin, 20 January 1934," by the signatutes:
"The Reich Chancellor (after August 1934
a,wuyS s:«01Ne as "rhe luhrer and Reich
Chancellor")
Adolf Hitler

The Reich Labor Minister
-eranz Seldte

The Reich Economic Minister
Dr. Schmitt

The Reich Minisfer of Justice
Dx. wurtnev

The Reich Minister of Finance
AT seawerin .von krosigk

The Reich Minister of the Tnterior
Hrick:

Thus, while all those should be considered accountable

who were Cabinet members at the time of the enéctment of

the incriminating legislation in question, a particularly
strong responsibility attaches to those who signed the

SECRET

1/ See Ernst R. Huber, Verfassung,Hamburg, 1937, pp 115ff,.
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particular law.l/

2. lLegislation by Fuhrer-Decree. Even the more or less

formal requirement of having the Cabinet members per-
ticipate in some wéy in cabinet legislation was dropped
when Hitler developed the practice of legislating by
"edict" or "decree" (the German term is "Erlass")lﬁ/when-
ever it pleased him. This practice developed out of
Hitler's inheritance of presidential powers after Hinden-
burg's death in dugust 1934. But while the earlier of
these "Erlasse" referfed to purely executige matters
which had always been dealt with by presidential decrees
rather than by formal statutes, they soon were extended
to thg regulation of matters previously in the realm of
real legislation. Up to the outbreak of the war, such
F&hrer decreecs were still the exception as compared with
cabinet legislation, usually referring to organizational

affairs: the establishment of new offices and agencies,

the appointment of persons to newly-created positions, and

;/ Not much attention needs to be paid to the specific
procedure of the plebiscite, laid down in the lwaw of 14 July
1933 (RGBl1.I, 479). 4according to this law, the Cabinet
could order a pleblscite on any intended measure, including
the enactment of a law. In reality this procedure was re-
soeted to very rarely and only for propagandistic purposes.
There was only one law (the law concerning the merger of

the Presidency with the office of the Reich Chancellor, of

1 August 1934, RGB1l. I, 747) where such a plebiscite was ar-
ranged and in that case significantly, after the law had
been enacted (on 19 August 19%34). The semblance of popu-
lar assent in this case cannot exempt the Cabinet members from
responsibility for enacting it.

la/ In exceptional cases also called "decree" ("Vorordnung")
©.8., the Hitler decree (Verordnung) appointing Goring chief
of the Four Year Plan and defining his powers (RGB1.I,p.887).

SECRET
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similar matters. After the outbreak of the wer they tended

more and more to infiltrate into the nrovince of all other
lawmaking agencies. Since no legal basis was ever provided
for this type of autocratic legislation,z/ there was no |
fixed procedure. However, such decrees used to be counter-
signed, like statutes, by the minister.or ministers con-
cerned, and the role of Lammers as Chief of the Reich
Chancellery was the same here as in the case of Cabinet
legislation. &/ Responsibilities, in this case, would
therefore seem to be similar to those for Cabinet laws;
with the exception that not all Cabinet members but only
those signing the decree can be considered directly
responsible, The "Decree concerning the Establishment of

a Chief of the German Police in the Reich Ministry of the
Interior™ of 17 June 1936, E/ is an example. There is no
introductory statement moncerning enactment and promulga-
tion. The decree starts immediately with the text of the
stipulations. After the date-~line "Berlin, 17 June 1936"
follow the signatures:

"The Fﬁhrer and Reich Chancellor
Adolf Hitler

The Reich Minister of the Interior
Frick"

It will be noted that such decrees were published

in the Reich statute Book exactly like any other statue.

1/ See von Stutterheim, op._cit., p. 20
2/ 1Ibia, pp. 33f
3/ RGBl. I, p. 487.
SECRET
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3. Reichstag and Reichstag Legislation. After the

passing of the Enabling Act of 24 March 19833, the role

e of the Reichstag in lawmaking became negligible. While
legally its right to enact laws continued side by side

with the other modes of lawmaking, in actual practice that
body, composed exclusively of Nazis, was allowed to function
‘; as a showpiece only, without any influence or initiative of
its own. The Reichstag was called to pass laws only on
very few occasions. For example, it met, as was legally
unavoidable, in order to pass the various extensions of

the original Enabling Act, and, in addition, in some few in-
stances when the regime wanted to provide the measure en-

L? visaged with specific symbolic significance. Such an in-
&" stance occurred when the Law Concerning Protection of

German Blood and German Honor, of 15 September l955,i/

one of the three so-ééilgd Nurnberg Laws, was passed by a
‘spécially convened Reichstag at the time and place of the
Party Congress. This law begins as follows:

" | "Imbued with the conviction that the purity of

: German blood is the condition for the continued
existence of the German people, and animated by

the irrevocable resolve to safeguard the German

i nation for all future, the Reichstag has unanimously
enacted the following law which is promulgated here-
with."

E After the text follows the dateline "Nurnberg, 15
September 1935, at the Party Congress of Freedom," and then

. the following signatures:

| 1/ RGBL. I, 1146.

SECRET
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"The Fuhrer and Reich Chancellor
Adolf Hitler

The Reich Minister of the Interior
Frick

The Reich Migister of Justice
Dr. Gurtner

The Deputy of the ﬁuhrer
R. Hess

Reich Minister without Portfolio"
No deliberetion was allowed to teke place in case of
such occasional Reichstag legislation: 2ll laws were
passed unanimously. Still, members present at the res-
pective meetings were not forced to attend, cnd their parti-
cipation in the respcctive laws would secm to render
them responsible (although to a lesser degree than the
initiators and signers of the statute ) for the contents
and consequences of the measures.

4, Legislation by Decrees of Ministcrs and Other

n
Executive Agents. Cabinet laws, Fuhrer decreccs, and

Reichstag statutes exhaust the list of instruments of
Reich laws proper. However, by far the largest number
of "laws" were not put into the form of any of these

three official types of lawmaking but took the form of

decrees (Verordnungen) issued by ministers or other high

Reich authorities, such as the Four Year Plan Commissioner.
Nor were the majority of thesc decrees of less importance
than "genuine" laws. For, while ministries and similar
authorities in Germany always used to issue executive
decrees implementing in detail certain laws which autho-

rized them to do so, in the Nazi system of legislation

SECRET
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such decrees frequently became something much more im-
portant, namely, real laws laying down new and fundamental
rules for the field or gquestion with which the agency had
to deal.

Formzlly, such decrees had always to have a basis
in some statute (cabinet law, Reichstag statute, or Rihrer
decree) authorizing SOmé ministry or similar agency
to issue them. But the authorizing laws became more and

more mere "frame® laws (Rahmengesetze), which in them-

selves did not contain many substantial regulations but
simply created some authority for a certein function,
leaving detailed regulation to decree by such authority; or
they euthorized some existing agency to regulate a certain
matter by issulng decrees; or enunciated some usually

vague general policy line while leaving all more detailed
lawmeking on the respective matter again to some executive
authority. Thus, the Cabinet Law of 13 September 1933

on the Establishment of the Reich Food Estate X/ simply
authorized the Reich Minister for Food and Agriculture to
create such an organization and gave him the power to issue
the necessary executive and supplementary decrees. Simi-
larly, the Cabinet Law of 27 February l934,§éfter setting

forth some fundamenteal prineipides, authorized the Reich

Minister of Economics to issue executive and supplementery

decrees in conjunction with the Reich Interior iinister:

1/ RGBl. I, 626
2/ RGBl. I. 185

SORET
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"The Reich Minister of Economics, in con-
junction with the Reich Minister of the
Interior, may issue decrees (Rechtsverordnungen)
and general administrative directives Tor-

the execution of this lew; he may further,

in conjunction with the Reich Minister of

the Intérior, 1issue decrees of a supplemen~
tary character."

As the term "supplementary™ degree already indicates,
many laws permittéd the issuance not éﬁly of executing or
implementing provisions but also of stipulations adding
new and often fundamental rules to those established
by the law. Thus almost the entire increasingly severe
anti-Jewish legislation was enacted in the form of such
additional and “'supplementary" decrees, all based on the
still relatively mild and innocuous Reich Citizenship
Law of 15 September 1935, i/whioh’authorized the Interior
Minister, in conjunction with the Deputy Fﬁhrer; to issue
supplemehtary decrees.

The fact that these "“executive®™ decrees were in
reality real laws is corroborated by their publication
in the Reich Statute Book. Their form was usually the
following: 2/

First, the introductory formula: "On the basis of the law on the
reunion of Austria with the Reich of 13 March 1938,3/ the following

is decreed.," After text and date follow the signature:

e

RGBl. I, 1146

Illustretion from Decree concerning the Cancellation

of Citizenship and the Revocation of the 4Acquisition of
Citizenship in the Ostmark, of 11 July 1939, RGBl. I, 1235,
RHBl. I, p. 237

SECRET




- 14 = SLUURET

"The Reich Minister of the Interior
Frick

The Reich Foreign Minister
von Ribbentrop

The Reich Minister of Finance
(the deputy)
Reinhardt"

As to responsibilities for the measures thus enacted,
there can be no doubt that those directly instrumental in
the issuance of the respective decree-above-all, the min-
isters or agents who signed it - are primarily responsible.
The question arises as to whether those who gave the origi-
nal authorization to issue the decree, i.e., the signers
of the "enabling" law (cabinet, etc.), could also be held
responsible. Under "ordinary" standards of a liberal'state,
it would probgbly be necessary to prove that such persons
not only signed the enabling instrument but were also
aware of what the decrees based upon such authorization
might entail. However, according to Nazi notions of leader-
ship, broader standards of interpretation should prevail.
Nazi concepts of "leadership" have been such that a Nazi
leader (anybody occupying a high position, in state, Pirty,
or any other organization in the regime) hnd wuthority over,
end responsibility for, anything which happened in his func-
tional and regicnal sphere.i/ Under this principle those
who laid down general policies and gave general authoriza--

tions should be considered responsible for whatever was

;/. On the implications of the leadership principle on war
crimes see paper "The Leadership Principle and Criminal
Responsibility,"R & A Report No. 3110,

SECRET
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done to implement such policies. Certainly those who,
in some law or decree, gave others the power to issue
"supplementary" decrees in a certain field, must be
held responsible for later measures implementing the
policy inaugurated by them, even if they did not foresee
all the consequences and all the detail of the ensuing

legislation.

SECRET
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B, Linder Legislation

| Besides lawmaking by the Reich there existed, throughout
the entire periqd of the Nazi regime, legislation by the various
states (LY¥nder). But while these units during a brief initial
phase retained an autonomy, however limited, they lost it and_
in 1934 became mere administrative sub-divisions of the Reich.
Correspondingly, as to their legislation, two phases have to

be distinguished: In the first year of the regime, thelr lew-
making‘was.still to a ccrtain cxtent the exercise of an autonomous
right, In the later stage of development such "legislation”
became mere ecxercise of delegated authority.

l, Prior to 30 January 1934. After the Nazis came to power

on 30 January 1933, the same development with respect to legisla-
tion ip the member-states of the Reich took place as in the Reich
itself. While the right of the state parliaments to legislate
continued to exist for a While% it became & mere paper right, while,

in practice, all Land legislation was cenacted by the Land govern-

ments., The Linder acquired this right of cabinet legislation

2
through the law of 31 March 1933, a Reich Cabinet Law which

constituted the "Enabling Act® for the LEnder, authorizing the
state governments to enact legislation without concurrence of

the state parliaments., Thereafter, state laws wcere generally

! issued as Cabinet laws. According to the Reich law of 7 April
1933, such laws werc bromulgqted by the Rcich Governors, who were
ff 1, Unlike thé' Reichstag, which was never formally nbolished, the
b . state parliaments were abollshod oy Reich Law of 30 anuarv
e 1934 (R&Bl. I5 Pe75. .

. 2, RGBl. I; p. 153

ig:
da,

SECRET
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appointed at that time as Reich 'supcrvisors over the affairs
of thc respective states. The laws oontinuod to be published
in the various statute books of the states,

Two cxamples of state laws enacted prior to 1934 may serve
as illustrations, onc taken from Bavaria, as illustration of
statc laws in general, the other from Prussia, where the form was
slightly differcnt.

A Bavarian law concerning expropriation for purposcs of
job procurcement of 1 August 19331had the following initial
sentcnce:

"The Bavarian cabinct as statc goveruricnt has enacted the
follow1ng law on the basis of art. 1 para., 1 of ,the law
conccrning theé coordlnatlon betwecen Reich and LEnder of
31 March 1933.%"%

Following thc text of the statutc, there appear the date-
linc "lunich, 26 July 1933," thc signature of the members of
the Bavarian cabinct: "Ludwig Sicbert, Adolf Wégner, Hermann Isser,
Dr. Hans Frank, H., Schemm," and the following scntence:

"This statute is herewith promulgated and published. Illunich,
1 August 1933, TFranz von Epp, Reich Governor of Bavaria,*

In Prussia, unlikec the. other states, Hitler himself was
Reich Governor and had dclegated the exercisc of the Reich
Governor's rights and powcrs to G8ring, who, in the proccss of
lcgislation, thus acted in a twofold capacity: as momber and.head

of thc Prussian government, and as Recich Governor for Prussia,

1., Gésctz-und Verordnungsblatt fur den Frcistaat Bayern, 1933,

P L7

2. TRGBl.I p. 153 e ‘

3, Scc laws of 7 April 1933 (RGBl.I, 173) and 30 January 1935
(RGBL.I; 35), and Fllhrer dccrcc of 30 January 1935

(RGBl.I, 75).
STCRET
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v . l
Thus, statutes took thc following form:

"The state ministry has cnacted the following law' (text

of the law follows),

Berlin, 30 November 1933. The Prussian State Ministry.
Goring Popitz
also asrInterior

Minister

‘The foregoing law, enac¢ted by the Prussian state ministry,
is hercwith promulgated. '

Berlin, 30 November 1933, For thc Reich Chancellor:

The Prussian,Minister President.
Goring."

At this stage, some initiative was still lecft to the state
Q_igovernments, and their mecmbers can ccrtainly be considered as
‘% responsible for legislation énacted by them. At the samc time,
f  the Reich Governors, who had the actual if not the legal authority
“{ to supervisc this legislation, can likewisc bc considered as
?Q‘requnsible.

2. After 30 January 1934L. With thc cnactment of the Law

: 2
concerning the Receonstruction of the Reich of 30 January 1934

thelLHnder were deprived of their autonomy and their governments

:g‘out under the authority of the Reich. They thus became agencics

thercfore provided in Art, 3 that "State laws requirc the consent
K;iOf the respecetive Reich minister." In practice, cach law
f;gonsidored by a statc government had to be approved by the Reich
o, : L - )

Illustration from Prussian law concerning the Scecrct Statc
~ Police, of 30 November 1933 (Precussische Gesetzsammlung,
... 1933, pi4l3)

RGBl. I; p. 75

RGBl. I, p. 81

ZCRET




T SECRIT
Government. The law of 30 January 19353proviééa_£hat the Reich
Governor of the respective statce should ﬁromulgatc the law after
it had got thc consent of the Rcich Government. Hc was thus
charged with the respohsibility of sgeing to it that this conscnt
was reccived in ecach individual case. In practicc, not nuch

initiative remained with the states, and the Rcich cven assumed

the right to order enactment of a law by a state government when-

oevar such law appearcd desirable for the region in question.
Illustrations, again taken from a Bavarian and a Prussian
law, may serve to.show the form which state "laws" assumcd under
these regulations.
The Bavarian law concerning statec supervision of schools,
of 14 March 1938}startod with:
"Thg Bavarian state government has cnacted the following

law." TFollowing the text camec:

"Munich, 10 March 1938, The Bavarian State Government
Ludwig Sicbert. Adolf Vagner.

In the name of the Reich I hercwith promulgate the forcgoing
law, to which the Reich Government has given its approval, ;
Munich, 14 March 1938. The Reich Governor of Bavaria,
Franz von Epp."

Similarly, the Prussian law concecrning the Sccret State
’ 2
Policc, of 10 February 1936, began:

"The state ministry has cenacted the following law," and
ended:

"Berlin, %O February 1936. The Prussian State Ministry.
¢8ring. Frick.

1. . Gecsectz-und Verordnungsblatt, 1938, p. 141 -
2. Gesctzsammlung 1938, p. 21 ‘
3. RGBl. I, p. b5
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In the namc of the Reich I promulgatc for the Flhrer and
Reieh Chancellor the foregoing law, to which thc Reich
Government has given its.approval.

Berlin, 10 February 1936. The Prussian }inistor Prosident.
Goring"

The question of responsibility for statc lcgislation after

‘ 1934 is more difficult than in the case of pure Reich lecgislation

or state legislation in 1933, There can be no doubt that thosc

' members of the Reich cabinet who participated by giving their

approval or possibly by initiating or ordering the issuancec of

such laws are primarily responsible, since state lawmaking actually
constituted Rocich 1egislation for rcgional sub-divisions through
subordinate agencies, More difficult is the question of whether
those Reich cabinet members whose individual consent was notb
required can be made rosponsiﬁlo, since no information is

availablo concerning the proccdure in which such conscnt was

given (whether by ministcrs conccrned only! or by all members in

the f'eirculation procedﬁro," or otherwisc). Finally, thc qucstion

remains as to whether members of the statc governments conccrncd

and Reich Governors promulgating the laws ean bc considcred
responsible., It scems that no over-azll answer can be given,

Whenever statec governments were ordercd to cnact a ccrtain law

‘ they were in a position not different from that of any official

obeying and executing administrative dircctives., But whenover
the initiative lay with thc state goveranment, its members as woll
as the supcrvising Reich Governor should be considercd fully

responsible.
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It should bc noted, that, as in the casc of Reieh
lcgislation, cxccutive or supplcmentary dcerccs by the rospcctivc
ministries formed thc most numcrous an@ got the lcast importont
portion of Land legislation after 1933. Thesc dcerccs werc based
on "cnabling" Reich or state laws, Accountability for such
lcgislation would appear to be the samec as in the case of the
corrcsponding Reich decercc legislation: thosce rcsponsible for
the issuance of the docrcos as well as tic cnacters of the
"cpabling" laws should bc considered rcsponsiblc.

IT. LEGISLATION AND PARTICIPANTS IN LEGISLATION DURING THE WAR

After the outbrcak of the war, the logislativo bodics end
proccsses described in Chapter I continued. In addition, a ncw
legislative body, with ncw lawmaking proccdurcs, was established
by thg crcation of thc Ministerial Couneil for the Dcfensce of the
Reich.

A, Tho Ministorial Dofonsc Council and its ILcgislation

The Ministerial Defcnsc Council (Ministerrat flir daie

Reichsverteidigung) was cstablished by Fahror decrcc of 30 August

1
1939, ostensibly as the highcst body, under Hitler, for

coordination of tasks arising out of war conditions, but in
reality as supremec legislative and exccutive agency for the whole
Rcich and all Reich affairs during the war. This body was

authorized to issuc "decrces which have the force of laws"

(Verordnungen mit Gesctzeskraft) without the participation of the
Fluhrer himself, who was thus frced from thc task of ordinary

legislation but could, of course dictate the Council's actions

1+ RBOBE:L. Ds 1030
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nlwhenewer necessary. He also reserved the right, as the deerce
‘of 30 August 1939 put it, 'to order the cnactment of a law by
the cabinet or the Reichstag" whcencever hce chose to resort to
such a procedurc. But whenover the Flhrer did not intexfere,
the Ministerial Council was frec to cnact any legislation it
saw fit, whatcever its contents, cven if it overrodc cexisting
lecgislation.

In lawmaking, as a rule, the Ministerial Council acted
as a body, with the consent of all six of its members:

Ggring, as chairman :

The Deputy Leader (first Hess, then Bormann)

The General Cormmissioncr for Reich Administration (first
Frick, then Himmlcr; during thce first period, Himmler
was alrecady Frick's deputy as General Commissioner)

The General Commissioner for Econonmy (Funk)

The Chief of the Armcd Foreces High Command (XKeitel)

The Chief of thc Reich Chanccllery (Lammérs), acting as
Scerctary of the linisterial Council,

Decrees to bec issued could bc studicd at a mceting of the
entirc Council or, as in thc cabinet proccdure, by circulating
the proposcd neasurc arnong the nmembers and getting their views
in writing. Thc rolc of Lammers in this proccdurc was identical
with the onc he played in cabinet legislation., Morcover, it was

usual to circulatc the bill also among the members of the

Cabinet who were not members of the Council, and to give thenm
g a chance to exprcss thoir opinions, without, of course, giving
them a formal right to conscnt or veto%

g. Decrecec-laws cnacted by the Ministerial Council could

bear the signaturcs of all members or of thosc whose ficlds

were most directly touchod_by_tho rcspecetive law, but the names

l. Sece von Stutterhecim, p.34.
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of Ggring as chairman and of Lammers as Sccrectary of the Council
E
werce always included. Such a decrce-law anpcared as follows:

"The Ministerial Council for the Defensc of the Recich
decrees with forcec of law: (follows text of dccrec),

Berlin, 20 Deccmber 1939.

The Chairman of the Ministerial Council for the
Defensc of the Reich

Gbring, Generalfeldmarschall

The General Cormmissioner for Reich Administretion
Frick

Thc Chief of the Armed Forced High Command
Kecitel

Thc Reich Minister and Chierf of the Reich Chancellery
Dr. Lannmcrs"

While thosc signing thc dccrec can be considered
primarily rosponsible, all other members arc likcwisc answorable;
because each of them contributed to the decision concerning the
ecnactment of the law, Vhether any memboer of the cabinct outsidé
the Council could bec made rcsponsibdle is nore doubtful, since
such persons had no power to veto the bill, If it can be
proved, however, that such a cabinct member took an active part
in the instigation, preparation, and final cnactment of the lwm‘
he too should be held accountable. :

Besides the procecdurc in which the Council lcgislated as
a body, therc also existecd a proccss by which the General
Commissionecr for Rcich Administration or the General Cormmnissioner
for Econony could cnact 2 dcecrec with the conscnt of two other

1., Dccree _conccrning the Rei¢h-Labor Scrvicc during the War,
of 20 Decomber 1939, RGBl.I, p. 2465.

:
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members but without the cntirc body partieipating in the ’
enactment. ‘The two members whosc conscnt was required were,

in casec of a decrce issucd by the General Commissioncr for
Reich Administration, the Chicf of the Armcd Foreces High Commecnd
and the General Commissionor for Econory or thc Dclegate fo?

the Four Yecar Plan (i.c., with Frick or Hirmlor lecgislating,
Keitel and cither Funk or GBring conscnted); in casc of a

decree issued by the General Cormissioncr for Economy, the Chief
of the Armed Forces High Cogmgyd and the Goneral Commissioner
for Reich Administration (i.c., with Funk legislating, Keitel
and Frick or later Himmler agrccd). These threc-man committecs
were supposed to lcgislate whenever 5he specific sphorcs of
administration or wéf cconomy wcrc conccerncd. Therce werc no
restrictions to such lecgislation, which could overridc cxisting

" legislation and did not require participation or approval of

the other members of thc Council,

The following arc illustrations for the threc casces in

¢ w@ic@ such lcgislation could take placc.

‘ 1
i a., Lecgislation by the General Cormissioner for Econony:

1 2
§{ "On the basis of statutory authorization and in.agrec-
A ment with thoe Genceral Commissioner for Reich Administra-

tion and the Armed Forces High Command the following is
decrced: (follows text of_decroc)

Berlin, 27 August 1939.
The General Cormisé$ioner for Econony
Valther Funk,"

& l. As appcars from this deccree, thesc proccdurcs werc alrcady
§ applied beforc the Ministerial Council wes officially

. 2' cstablished on 30 August 1939. ‘

‘br s

Such statltory authorization, if cver given, was ncver
published,

e e

Zo 5
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b. Lecgislation by thc General Cormniissioner for Reich

Adninistration, with coopcration of thc General Commissioner
3
for Econony and thce Armcd Forccs High Cormand:

"On the basis of statutory authorization and in agrecericnt
with thce General Commissioner for Econony and the Arned
Forces High Command thce following is decrced for the
territ?ry of the Greater German Recich: (follows text of the
deccree '

Berlin, 3 November 1939.
The General Commissioner for Reich Administration
The deputy: Himmler"
c. Legislation by the General Cormissioncr for Reich
Administration, with coopcration of the Delegatc’'for the Four
‘ 2
Ycar Plan and the Armed Forces High Command:
"On the basis of statutory authorization and in agrcencnt
with the Delegate for the Four Ycar Plan and the Armed
Forccs High Cormand the following is deccrecd: (follows
text of the decrce)

Berlin, 1 August 1940,

The General Cormissioner for Reich Administration
Frick.,"

Criminal rcsponsibility for legislation by the threec-
nan body in thesec cases lies, of course, primarily with the
three persons nentioned in cach such decrec. Additional
responsibility of other members of the Ministerial Council or
of the Cabinet would have to be proved for cach specific instance
through additional evidence of their participation in the
ppeparation or enactment of such legislation.

1. Decrec concerning the Registration of Encny FToporty,
" 3 November 1939, RGBl.I, p.2141

2. Dccrec concerning the- Proof of Racial-German Origin,
1 August 1940, RGBI.I, p. 1063,
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B. Othcr Types of Legislation During thc Var

Except for the legislation of the Ministerial Council
and its menbers, no ncw types of lawnaking were dcviscd Quring
the war, and the previous forms of legislation continucd.
Fihrer dccrees'wore nunerous and concerned imp?rtant piecces
of legislation., The other procedures, however, becanc
* increasingly less important. Cabinct legislation was rarcly
resorted to, and only one or two statutcs werc cnacted by the
Reichstag., On the other hand, cxecutive and supplcmentary
decrees, issued on the basis of authorization in statutes and
decrec-laws, abounded and continucd frequently to contain the
nost inportant portions of legislation. Such lawnaking by
executive or supplchéntary decrecs issucd by ninistries and
similar oxccutive agencics was, of course, also resorted to
when logiglation by the Ministerial Council and its necnbers was
concerned. In the latter casce, not only the authority issuing
the cxecutive decrce but also the menmbers of the Council

connected with the cnactrment of the authorizing decrce or

deerce-law should be held responsible for whatever crinc was

intended and initiated through the issuance of the cxecutive

e e T e e e g T
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or supplencntary decrcec,

Gt
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APPENDIX
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Reference List of Sourccs on Other Governmental Agenecles

Notec:

Foreign Office: The best and most up-to-date survey nay be

S

= hk

Sources listed in the Following, with the exception of
spceial war crimes papers preparcd by R & A, do not
provide information on particular jurisdietional
rcsponsibilitics for specific erimes but give the back-
ground information on organizational structure, functions,
and, sometimes, personalities, which is necessary in
order to judge criminal rcsponsibilities of organizations
and persons, Referencc is madc mainly to sources-on

the various Reich ninistries, which, in cach casc,
usually contain also materiaol on regional and local
authorities subordinate to the respective nministry.

Only in the casc of the Ministry, the sources are dealing
with subordinatc agencics and authoritics (such as police
or regional and local agencics of general intérior
administration) listed under spccial hecadings.

: N A ST
i b AN S E e A K

Reich

found in an interrogation of Rudolf Schleicr, a forner
deputy chief of the Cultural-Policy Department of the
Foreign Office (Headquarters, Third United-States Arny,
Office of the Assistant Chief of Staff G-2, Intcrrogation
Report No. 3, 15 May 1945). This is also a valuable
sourcc on personalities within the Foreign Office. A
special breakdown of the Cultural-Polit ical Dem rtnent

of the Fa eign O0ffi¢e may bc found in Docuncnt C.S.D.I.C,
(U.X.), P Paper L1,

Ministry of the Ifiterior: FEA (Eneny Branch), TIS-12,

Police: SHAEF, G-2 Handbook on The German Police’ (Z.D.S./G/10, !

Authorities of General Intcrior Administration on the Regional

oy 19L45: Roport on The Reich'Ministry of the Interior;
Civil Affairs Handbook Germany, Scction 2: Governnent-
and Adninistration (Army Service Forcces Manual M 356-2,
10 March 1944), chapter VI; for public health authorities
in partieular: ""Nazi Racial and Health Policy", R & A
Report No. 3114.7; (British) Basic Handbook Germany

Part II, Adninistration, chapter X.

April 1945); Civil Affairs Handbook Germany,  Section 14: ;
Public Safety (Arny Servicc Forces Manual M 356-1k, e
7 Deceniber 1943); (British) Basic Handbook on Gernany .
Part II, Administration, chapter VI. "Nazi Organizations 1
Involved in the Cormission of War Crimes: The Gestapo,"

R & A Report No., 3113.6, contains inforrn tion o6n the _
Gestapo and certain ccntral policc authoritics. ¢

ana Local Lovels: (British) Basic HONODOOK GOIMuNy, Part 1t

Administration, chapters II, ITI; Civil Affairs Handbook ;
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‘Germany, Section 2: Government and Administration (Army
Service Forces Manual M 356-2, 10 March 194L4), chapters
VII, VIII.

Reich Ministry of Propaganda and Public Enlightenment: Civil
Affairs Handbook Germany, Section 12: Communications
and Control of Public Opinion (Army Service Forces
M 356-12, 4 April 1944), chapters-II C and D, III;
(Britishs Basic Handbook Germany, Part II; Administra-
tion, chapter XII. A breakdown of the Ministry is &also
contained in "Principal Nazi Organizations Involved in
the Cormission o6f War Crimes:  The Nazi Party," R & A
Report No, 3113.7, Appendix I,

Reich Ministry of Finance: A good breakdown of the organization
of the Ministry nay be found in an intcrrogation of
Dr. Heinz Oeftering, an official in the ministry: 6824
DIC (MIS)/M. 1122, 15 April 1945 (0SS CID No. 125422).
A brief summary of regional-organization is in FEA, Eneny
Branch, EA~l, February 1945, report on Location and
Records of Major Economic Control Agencies in Germany,
chapter II E.

Reich Ministry of Justice: Civil Affairs Handbook Germeny, -
Section 3: Legal Affairs (Arny Forces Manual M 356-3,
29 February 1944): Decals also with courts, public -
prosccutors, cte,; (British) Basic Handbook Germany,
Part II: Adninistration, chapter V (mainly on courts,
"Nazi Plans for Dominating Germany and Europc: Domestic
Crines; Part Two: Thé Orgenization of Terrorism,"
R & A Report No, 3114,.2, contains discussion of crininal
responsibility of thcsc agencies.

v Reich Ministry of FEcononics: FEA (EIS-11) report on Germany:-
Ministry of Econonics; (British) Basic Handbook Germany,
Part IT: Administration, chapter I; Civil Affairs Hand--
book Germany, Scction 2T: Govcrnment and Administration,
Icononic Controls in Nazi Germany, (Army Service Forccs
%aﬁu%l M 356-2T, 1 February 1944), particularly chapter

-, Reich Ministry of Food and’Agriculturc: FEA, Enemy Branch
(EIS-3L, March 19L45), rcport on The Reich lMinistry of
Food and Agriculturc and the Reich Forestry Cffice;
"Principal Nazi Crganizations Involved in the Corfnission’
of Viar Crimés: The Nazi Party,"™ R & A Rcport No. 3113.7,
Appendix IT.

Reich Ministry of Labor: Civil Affairs Hondbook Germany,

: Section 9: Labor (Arny Scrvice Farces Manual 1 356-9,
i 3 Junc 1944), chapters III, IV, VI; FT., Encrmy Branch
(EIS-37), rcport on Germany: IMinistry of Labor.
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Rcich Ministry of Education: Civil Affairs Handbook Germany,
Scction 15: Education (Army Service Forces Manual M 356-15,
L July 1944) chapteors III, VII (also decaling with school
systen); (British) Basic Handbook Germany Part IT:
Administration, chapter XIIT.

Reich Ministry of Ecclesiastical Affairs: (British) Basic
Handbook Gormany, Part ILl: Adminis tration, chapter XVj§ .
"The Perseéution of the Christian Churches"; R & A Report

No., 311l4.4.

Reich Ministry of Transportation: FEA, Encmy Branch (EIS-287%:
report on Germany: Ministry of Transportation; Civil
Affairs Handbook Germany, Scction 2: Government and
Administration’ (Army Serviée Forces Manual M 356-2,

10 March 1944), chapter XI.

Reich Ministry of Communications (Postal Ministry): Civil Affairs
' Handbook Germany, Scction 12: Cornmunications and Control
of Public Opinion (Army Service Forces Manual M 356-12,
L April-1944), chapter IV; Civil Affairs Handbook
Germany, Section 2: Governnent and-Administration -
(Army Serviée Forces Manual M 356-2, 10 March 1944),
chapter XITI,

Reich Ministry for Armamcnt and VWar Production: FEA, Gernan-
Austrian Branch (EIS-13, February 1945): rcport on the
Speer Ministry; Civil Affairs-Handbook Germany, Scction 2T:
Governnent and Administration, Tcononiic Controls in Nazi
Germony (Army Service Foreces Manual M 356-2T, 1 Eebruary

19L4) .
Reich Ministry for the Occupied Eastcrn Territorics (Roscnberg

Ministry): "Gernan lilitary Government over Europei "~
Ostland and the Ukraine®, R & 4 No, 2500, chapter B. 3.

Reichsbank: Civil Affairs Handbook Gernany, Scction’5: loney
and Banking (Army Scrvice Forecs Manual M 356-5, 7 April
1944), chapter III, 3.

Four Year Plan Office: Civil Affairs Handbook Gernany, Scction
2T: Governnent and Administration, Econoniic Controls in
Nezi Germany (Arnmy Service Forces'lanual M 356-2T,
1 February 1944), chapter 4, 1, C.

Special Commissariats, and Sinilar Special lgcencics: For-most
of ther, scc above under rcespective riinistrics, Ce8e.,
for Cornissioncr-General for Labor Supply under Labor
Ministry, for Corriissar for Occan Shipping under Ministry
of Transportation., TFor thc Officc of the Reich Cormissar
for the Strengthening of Gernman Folkdorn (Hinmler) sce
"Prineipal Nazi Organizations Involved in the Cormission’
of Viar Crincs: thc Nazi Party", R & A Report No. 3113.7.
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Non-Military Occupation Authoritics: R & A scrics on’ Gernan
Military Govornnont over Europe (R & 4 Report No. 2500)
contains a large nunber of rcports dealing with various
German controls in occupicd Europe (such as policc, courts)

B and with authoritics in the various individual regions

' (such as the Netherlands, the General Governrent; cte.),

"Nazi Spoliation of Property in Occupicd EuropcY, R & L

o Report No, 3114.6 chapter.III,C.
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