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MEMORANDUM
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T0 : COLOWRL CURTIS T. WILLIAMS
TROM  : MAJOR B. D. SILLIMAN 27 Oct 45 |
SUBJZCT: DREFENST ANTICIPATION. |

1. General Memorsndum Number 5 iszsued by the Office of the
7.3, Chief Of Coungel on 22 October 1945 provides for the ereation of
Section 7 to study the poesible defenses that may be anticipeted in this
trial. The section chief is Dr. R.W.Kempner who is now in Frenkfurt.

2. A vartisl list of defenses iz attached to this memorsndum
as "Exhibit One', It ig obvioueg thet the committee will be concerned
not with questions of fact but lergely with difficult questionsg of law.
The preparation of scholarly briefs of law on these legal questions will
require the use of 2 comprehensive law library. Such g library is not
evailable in Nuernberge.

3. It is my opinion thsat briefe on some of these points have
alreedy been prepared by Colonel Archibeld King, J.A.G.D., Chief of the
Internstionsl Lzw Division in the Office of the Judze Advocate General.

War Depertment, Munitions Building, wWashington, D.C. Colonel Archibald
King is one of the world'e greatest suthorities on internstionsl law.
Briefs on some of thoge 7oints may now be in the filee of Brigsdier General
John M, Wier, J.A.G.D., Chief of the War Crimes Division in the Office of
the Judge Advocate General,
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4, When the section charged with Defense Anticipestion hes
completed 2 list of the guestions of lew involved, I recommend that Justice
Jeckson or Major General William J. Donovan reguest the office of Brigsdier
General Wier to prepave the necessery briefs.
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B. D. SILLIMAN
Major, J.A.G.D.
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Exhibit One.

DREFENSES.

CHALLENGE TO THE JURISDICTION OF THE CCOURT.
A, Have four of the victorious powers the right to set up a
tribunal by egrecment between themgelves?

CEALLENGE TO THE COURT ON TH% GROUNDS OF PREJUDICE.
A. Does the appointing authority heve the power to aproint
one of its own nationals as judge?
B. After heving essisted in the preparstion of the case can
the French and Russian judges have a judicial attitude?

LAy OF COXSPIRACY.
A. What are the legal elements of a conspiracy?
B. vWhat common action must be shown to establish a joint
enterprise?

SUPERIOR ORDERS. .
Al Have the four vowers the right to change the substentive
law and outlasw this defense by agreement? (Article 8 of
Protocol).
R, Is such a defense valid under present internstional law?
C. Must s subordinste carry out an illegel order? (Llandonderry
Castle cese).

HEAD OF THE STATE.
A, Ig this defenge valid under current international lew?
B. Heve the four nowers the right to change the substantive

law ond outlaw this defense by agreement? (Article 7 of
Protoeol)

ORGANIZATIONS NOT SUBJXCT TO INDICTMENT. .
A. Cen there be a conviction of a2 group that is not a legal
entity?
B. Does the court acquire jurisdiction of an organization where
no method of giving notice is prescribed by the court or
international law?

ACTS LEGAL UNDER GERMAN LAW.

A. Is it criminal to perform an act thet is legal under the
German law as it existed at the time?
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