CONFIDENTIAL " (5 -/
21 May 1945

NOTE FOR JA FILD:

Subjeet; Conference on Division of Responsibility Among
Jegal Agencles of Control Council, 0=5 SHAEF
and this headquarters with particular reference to
trial of war criminals,

1. A conference was held in General Betts!' office at 1600 hours 15 May,
on the zeneral subject of the allocation of responsibility for legal work among
this section — i.e,, the legal branch of the armed forces — the legal division
of the US Group Tontrol Council, and the legal branch of 3-S5, SHAEF, and more
particularly on the division of responsibility for trial of war criminals, Present
were (eneral Betts, Col Hall, Col Falrman and Capt Bishop, all of this secy Col
parsh (UsGCC); and Col layden Smith (0=, SHAGF). ‘

2, Some discusgsion was had, apropos of an exchange of messages betwoen
jenaral Clay and Assistant Secretary MeCloy, on the relationship of Justice
Jackson to the Theater Commander, the WD stating that Jackso be subject
Jto the control only of the Presiden . _Commander, 1en-
GTal Totts pointed out that the C(hief of the US Control Council will be not
only (initially) Theater Cormander but also a representative of the US Govern-
ment, responsible only to the President and that at a later date the Chief of
the U3 Control Council may well be a civilian, Since both he and Justice
Jackson will derive their authority from the same source — i,e.,, the President —
their relatioship to each other must be settled at that level &ad camot in
any case be a matter of concern to the military.

: 3. Some discussion was had of the present role of each of the three
legal organizations in the trial of war criminals, it being understood that

no agreement could be made at present and that the ultimate allocation of res-
ponsibility is a matter for higher authority, These roles were roughly blocked
out as follows: : , : '

a2, Oroup Control Council: The Control Council will assume only such
responsibility Tor trying war criminals as may be decided and directed at the
zovernmental level, Fresent indications are that the Control Counecil's respon-
sibility will be confined to those war criminals -- principally major war criminals -
who are to be tried by mixed tribunals for crimes not directed against a partic-
ular United Nation, The general idea, subject to change without notice, is
that a mixed tribunal appointed by the Tripartite control group will try the half
dozen or so topflight war criminals, probably on some such sweeping charge as
conspiring to dominate the world by unlawful means and through the instrument-
ality of cariminal organizations. Findings and sentences would be subject to
approval by the Joint Control Commission., It is anticipated that the findings
in such trials may serve as the basis of charges against less important members
of the criminal organizations, such as the 35 and the Gestapo —— in other words,
having established that the Gestapo is a criminal organization, it would be suf-
ficient for the prosecution to charge and prove membership therein, leaving upon
the defendant the burden of proving that his# dWn participation was not criminal.
The tribunals which will judge such cases appear not yet to be decided; con-
celvably, subordinate mixed tribunals will try those whose crimes cannot be
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Jocalized and theoe vhose main crimes wae camaltted in & particular country will
be vetrnad to that country to be Judzed by ite cowrts, in line with the Declara-
- ticn mudo at Moscow in 1943,

be The ultimate Mpomlm.litv of Military ‘overmsent Cowrts is but
1little mor¥ precise. At t 1t s the polley of uilltary overnsant to try
bafore its tribunals only violations of u.; laws of war which postdats oo-
cupation and are, therefore, in violation of the ordinances of 1i tary Sovern~
mant (pare 16, 1‘, Zelipss Mamorandun o 18, 16 Jan 1945), [4 is probable (a&
outlingd in previous memorands of this ’f’:iviaim) that Mili tary “overnment courts
have jurisdiction to 1&&“& vialations of the laws of war antaedating occupation,
certainly those which the sacurity or lmpaired the efficlenay of US’
~ forces, lowgver, clipse Memorandum lo 18, above altad, whils prescribin 11l

Jovernment Courts as umnwmltmmrw trial of gsuch war crimes comaltied

in territory in which llitary ‘ovarmment has already been sstalilished, makes no
mum of vioclatians of this type antedating occupation -~ an amdssion which

tha provisiongl poligy ef %5 SHAZF that sueh violatians =1l not Le
tr:lod by dlitary Covervment Courta, Col mith stated thal, if 11111 taxy Jovern-
mont Cowris were ultimately charged with the trial of viclatims of the laws of
m‘ Umantaning the seowrlly or impairing the efficimgy of our lorcees) which

oomt‘!.m af the area in which they wore commlited, tley would su-gest
‘dmt the var Orimgs Aranch of this by bg responsible for the invaati;,at.im and
prosecution of such cases — Yo which Col Hall Indicated that, assunaing adequate
pmm,mwwmumomﬂdmm,job.

gs The clesrest jurisdiction and responsibility for trial is that of
the Army's military comniasions over ons whose viclations of the laws of war
tweatened the securlty or lmpalred officlangy of the foroes wnlsy the command

of the Awy i m m&m somaitted before or after occupation, (Those
camad ttasd att.a:' be Grigd by MilL “overnmant Sourty
&3 above ind!.aatad, el of such offenses ls expressly mads

mmtwitbumtor mwalmwrrl'fbofsmm o 10)e This
Jurisdiction i3 in no wise or controversi depanding as 1t does upon the
fmmmlgrﬂmd?sﬁmwb?mmw q:.ierai.ag? grlim lz:tilitiu and
3 @R9ss aﬁw rom ous declarations ¢y which postpons the
trlal of war o mhﬂmwimdidmtumw:Uwumnycrplmirtha
efficlency of ow forees, It is mtplnnmdto the Jurisdiction of these
tribunals beyond that wlich they now exerciss, although such expansion = to in-
clude trigl of war criminals whose crimes were directed ugainst allied natiomals,
for instance = would, in the view of thls section, beproperuamttaro.i‘in—-
teamational law if deemed to be deairable polliay.

d. It should be stressed that - a5 divected b; SHAZY and Come
bined Chiells of 5tal? - ig at present to only thoss war criminals whose vio-
lationg threatenad ﬂmmmityorimiudttnarﬁciwof forees under the
command of the Amgy “roup (and those whose violatians of ihs laws of
v @0 Al In vidatien of m;isuﬁwmds.mm of M 1ltary Joverment), Trial
of othar wr criminals (s still undér conslderation at the intere-sovermmental level
and the farezolng discussion of potential raspumtbillt;r 1s entirely speculative,

he The trowdar quostion of overall lef-,al responsibllity was touched upon
acain in conclusion, It was undarstood thnt. Col Marsh's organization will pro-
paro & stalf study and precamendations an the problem, which will be coardinated
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with Col Fairman, for this section, and Col Hayden Smith,

JOSEPH W, BISHOP
Captain JAGD
International Law Division

. Copies to:

jar Crimes Rranch, this hq

=1, this hq .

Col John B, Marsh, Actins Director, Legal Div
Us np CC '

Col Hayden N. Smith, Teputy Chief, Legal Branch
=5, SFALF
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