
CONFIDENTIAL5 ' u Q-j 
21 May l9h$ 

MOTS R'tl JA FIT, : 

Subject: Conference on Division of Responsibility Among 
Legal Agendea of Control Council, G-J» SHAEF 
and this headquarters with particular reference to 
trial of war criminals. 

1. A conference was held in General Bette' office at l600 hours 15 May, 
on the general subject of the allocation of responsibility for legal work among 
t]ii3 section — i.e., the legal branch of the armed forces — the legal division 
of the US Group Control Council, and the legal branch of G-5, SHASF, and more 
particularly on the division of responsibility for trial of war criminals. Present 
were General Betts, Ool Hall, Col Fairman and Capt Bishop, all of tills secj Col 
Marsh (USGCC)j and Col Itayden Smith (3-5, SHASF). 

2. Some discussion wa3 had, apropos of an exchange of messages betwoen 
m l Clay and Assistant Secretary McCloy, on the relationship of Justice 

Jackson to the Theater Gonmander, the %D stating that Jackscjj.jrJLlX.be subject 
fto the control only j^i&aJ&efid^ "len-
oral Ktt3~pointed out that the thief of the US Control Council will be not 
only (initially) Theater Cornmander but also a representative of the US Govern-
nantf responsible only to the rresident and that at a later date the Chief of 
the 09 Control Coundl may well be a civilian. Since both he and Justice 
Jackson will derive their authority from the same source — i.e., the President — 
their relationsldp to each other must be settled at that level and cannot in 
any case be a matter of concern to the military. 

• 3» Some discussion was had of the present role of each of the three 
legal organizations in the trial of war criminals, It being understood that 
no agreement could be made at present and that the ultimate allocation of res­
ponsibility is a matter for higher authority. These roles were rowdily blocked 
otit as follows» 

a. Group Control Council; The Conirol Council will assume only such 
responsibility for trying war criminals as may be decided and directed at the 
-overnaental level.. Present indications are that the Control Council's respon­
sibility .will bo confined to Wiese war criminals — principally major war* criminals -
who are to be tried by mixed tribunals for crimes not directed against a partic­
ular United Nation. The general idea, subject to change without notice, 13 
that a mixed tribunal appointod by the Tripartite control group will try the half 
dosen or so topflight war criminals, probably on some such sweeping charge as 
conspiring to dominate the world by unlawful means and through the instrument­
ality of criminal organizations. Findings and sentences would be subject to 
approval by the Joint Control Commission. It is anticipated that the findings 
in such trials may serve as the basis of charges against less important members 
of the criminal organizations, such as the Si and the Gestapo — in other words, 
having established that the Gestapo i3 a criminal organization, it would be suf­
ficient for the prosecution to charge and prove membership therein, leaving upon 
tlie defendant the burden of proving that Mi'^cwi participation was not criminal. 
The tribunals which will judge such cases appear not yet to be decidedj con­
ceivably, subordinate mixed tribunals will try those whose crimes cannot be 

CONFIDENTIAL 

http://Jackscjj.jrJLlX.be


CONFIDENTIAL 

loseallaed and '151030 rlioae win eriaos w@8.*e oaaaiUad in a particular country a i l l 
be m t o m d to that country to be frvkm* by it© courts,, in lima «lth Ubw Declara­
tion mad© at ttosccw in Xi>l*3# 

b. 9hl ultiimta.raeponaibility of Military Joveroaent GaSTÜ is but 
l i t t l e Bore* precise» At present i t is the policy of lälitary owsrrsaant to try 
before I ts tgibüHlw oKÎ ' "dias^violationa at Uv; laws of i*ar which postdate oc­
cupation and are, therefore, in violation of the ordinances of Military iovern-
laant (para 16, 1"', -:':clipaa &ai&cranäißä Uo lö, X6 Jan Vjh'^j* I t i s probable (afe 
outlined in previoua Bteraearanda of thia division) ihil ?.-.ilitary ovemsaant courts 
lav« Jurisdiction to t » violations of the laws of «ar antedating occupation, 
certainly tliose which threatened the security or icpalred the efficiency of BS' 
f areas. However, clips« Wg&orandus ho 1P>, above ottod, whll:) prescribin,;. u n i ­
tary "overnaant Courts as the norraal forum far t r ia l of such w crises com! tied 
tn'territory in which Mllitary^eVernraent has already boon eatabllslisd, ashes no 
jnantion f-jf violations of this typa antedatin: occupation — an oalsaioa which 
support» the provisional pulley of 'V!> Sf&EP that such vloiationa v&ll not be 
triad by Miliary '^wamsen! Courts, Col ^Httih statad that, if military -ovem-
Mttt Gonrta ware alttaately qharaad witii the trial of vialatlou of tba lam of 
war (tJireatianln: the ©neurits or iapdrlna Uts efficiency of ear forces) which 
antedated occupation of tho area in which tha? *V* cecal lied, they *'ould au/rgest 
that the '.ar Ort;:».« .ranch of thia hi bo responsible for tha investigation and 
prosecution of audi cases — to which Qol Ilall Indicated that, assuming adequate 
pcrsoiftal, his organisation could liandle the job« 

£» fm clearest jurisdiction and responsibility for tr ial Is thai of 
the Aw^*s sdlitary cetaaisaions; atar partum <fraai violations of UM laws of «ar 

rmmmi tha security or liajalrad the efficiency of the forces under tha coraaand 
of tha Axtsy r̂oup cewnandar, laHatbT coiauittod bafan or aftor occupation, (Hiosa 
ocü8aitta<i after occupation « t i l normally ba triad by IHlitary lovomsjant Gonrt# 
m siiova indioa'tod# but tliair JurlaiSlc'u'aa of suds affarajos is oxpresaly Md| 
coewurrant with that of alli tary Omt&mbmi by me 17b of :iclipsa :io lB)* 'fldo 
jurisdiction Is in no «lao noval or controvoraial, d^s^bding as i t doas upon the 
ca»on la» of «wr and tolas boan fratiuan'ULy aacardsod durinj hostllitiaa, and 
la «jq?rass3y ascamptod from the varloas daclaratioris of policy "»diicli postpona tho 
t r ia l of isar* crisdnals KÄWOO earls*»« did not threaten tjis security or ij^pair tha 
afficiency of our for cos. I t i s not plßnnad to axp&nd tlia Jurisdiction of ÜJSSS 
tribunals b^rond that vhiia^ tha}'- now ©xarcisa, altaoajh sudi axpansion *— to in-
cluda tr ial of «eir crlcdnals alaM sriaas wora diraatad agaiaat alllad nati canals, 
for Instanoa — would, in Urn via» of tids sactionj ba propar as a raattar of in­
ternational law If daamad to be dasii'sbla policy. 

d. i t should bs atrasaad that policy «— as dlractad bv SBaSF and Cqa>-
blatd ChiaTa of Btatf — is at peasant to try onli' thosa issar cariiainala idiosa vio­
lations üxraatanatl tha security or li^iairad tin efficiency of forces under the 
aoscaand of tha &v$w '.«roup Oo2inander--(and Ujose ifeaaa viola'ticns of tha laws of 
war are also in violation of acisUTv," ordnances of ffilitary lovaraaent)« Trial 
of attar a|f crlai,nals i s s t i l l under oonsidaration at tho intmv.!?ovarnDa:vtal leval 
and tfse forojoln.: dlscaiaaian of potential resporaibility i s entirely speculative. 

lit The broador Qtieatlon of overall imfi responsibility '*aa toudied upon 
ajain in aoaatealaa« I t was undaratood tlmt Col "arsh's orsanUatlon will pre- ' 
para a ftaff aW& and reoaeiaöadatiöiis on ÜI preblaB, ahiab »111 be coordinated 
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with Col Fairman, for th i s sect ion, and Col Hayden Smith« 

JOSEPH W, BISHOP 
Captain JA0D 

Internat ional LAW Division 

Copies t o : 
Y^r Crimes Branch, th is hq 

V/WL, tills hq 
Col John B. Marsh, Actin~ Director, Legal Div 

US rlp CO 
Col Hayden 9, Smith, Deputy Chief, Legal Branch 
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