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‘

Memorandum for the Commanding General, Twelfth Army Group.

S'BJECT: Review of Record of Trial by Military Commission in the case of
"mited States V. Rottenfuhrer Gunther Ohletz, 21 SS Panzer
Grenadier Regiment, German Lrmy,

1. The above-named accused was tried by a military commission ‘appointed
by the Commanding General, First ™nited States Lrmy, near Le Perray, France,
7 September 194l, on the following Cherge and specification:

"Charge: J.cting as a Spy. a '
Specification: In that Rottenfuhrer Cunther Ohletz, 2lst

SS Panzer Grenadier Regiment, Germen Lrmy, did, in the zone

of operations of the Lrmies of the Tmited Stetes near Saint

Georges de Rouelle, France, on or about 10 Lugust 1944, act

as a spy by endeavoring, while disguised in civilian clothes,

to obteln information with 1ntont to impart seme to the

enemy."

He was found guilty of both the charge end spcciflcction and nentoncod
"to be hanged by the nock until dead,"

The rccord of trial is now beforc you as the confirming suthority,

2, Bricfly, the evidencc shows thet the accusecd, a German soldicr of a
front.lint unit, donned civilien clothes end thon procccded for scveral kilo-
meters through an arca occupied by nnits of the Thited Statecs /rmy when he
was qucstioned by mcmbers of our forces and token into eustodv, By his
statement to the interrogater, his tcstimony on the witness stend and a paper
in his posscssion when captured it is csteblished that his mission was to
obtain informetion to be communicatcd to his own forces, thc enemy,

Further detailed .cvidence will not be sct forth heré,but the recoapitula-
tion'contained in thc Review of the Staff Judge idvocate, First Tnited States
Lrmy, and cppended hercto is adoptcd in its cntirety,

3. Thc chorge is not leid under Lrticle of Mar 62 but is obviously
pettcrned aftcr the dcefinition of a spy containcd in Lrticlec 29 of the Lnnox
to Feguc Convention No, IV of 18 October 1907, which reads in part as follows:

"Spics. L pecrson ean only bc considcred & spy when, acting clandestincly
or on falsc pretcnses, hc obtains or cndcavors to obtein informetion in the
zonc of opcrations of a belligerent wi th the intention of communicating it
to thc hostile pearty." Howcver, such a dcfinition of & spy has long bcen !
recognized by the customary lews of war ("inthrop, ‘Militery‘Law and Prceccdonts,
1920 Reprint, pp. 766-777; Hall, Intcrnetional law, 6th cd., p. 650).

In my opinion 2ll clements of the offonsc cherged werce cstablished be-
yond cevil, Becousc the cceused wes e soldicr, his disguisc of civilian a8
clothes obviously rcndered "his actse clendcst:nc or ‘on ‘falsc protonscs (“hcgton,
Intcrnetional Law, 7th cd,, P. 218). Thc evowed purposc of his mission was to
obtein informetion of our forces to communicetc it to the cnemys FHo ves scoke
ing such information when ceptured, It was not ‘necessary thet he obtain such
JAnforme $ion or convey 'it.so the encmy (FM 27-10, var, 209), From 21l tho
tostlmony. including his own, he was well = ithin the "zonc of Oﬁcrrtions' of
-our forccs according te -thc common mcrning of thr quoted phr?SC-
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The accused stoted to the commission thet he undcrtook the mission upon
order of his pletoon lerder, that is, as hc claborated, the plotoon lecder
geve him his mission and he did not 'sey hc wouldn't go, Thus he implicd thrt
he could have protcsted but did not, vhich climinatcs the applicebility of =
plce of supcrior command., In any cvent the.plce of immunity onh this besis is
rcjeceted by cminent wrriters' on intcrnotional law (Opncnhaim's International
Lav'(6th Fd,), Vol, II, pp. 453-U5h; G@rner. Ihternational lLar and the Torld
Wer, Vol IT, pp. 4A3-497).

4. Trial was had by -military- éommission appointed under authority
delegated by the Commanding General, Twelfth Lrmy Group (see Incl, 1) to’
whom such. authority had in turn been delegated by the Commanding General,
™iropean Theater of Operations (see Inecl, 2, paraphrase of Cable No, F_h566h).
Although certein limitations as to persons over whom jurisdiction might be
exercised were imposed in SEAFF cable No, S-589llL, such limitations do not
concern a German soldier in France as in this case,

War Devnartment Field Manual 27-5, which is deseribed in the foreward as
e general guide, provides for the appropriate delegetion by the Theater Com-
mander of appointing and confirming authority with respect to military com-
missions, A4ll conditions of the instrument of delegation relating to the
trial have been met in this case,

_ Imdcr customary international law as well as Article 30 of the Annex to
Hague Convention No, IV of 18 October 1907, a spy shall not be punished with-
out- trial, Although the requisites of such a trial arc not defined, the
procedurce in this case clearly mects all requisites of a fair and impartial
trial under internetional law, In faet, in some recspects, it goes beyond such
minimum’ requirements of a fair hearing, Herec, challenges for causc were
allowed, counscl for the accuscd was provided, as was the assistence of an
intorpreter to kcep the accused informed of what was said and donc at the
trial,  Objcctions to testimony werc permittcd and hcard, end a two-thirds
ma jority of thc members of thce court present was required for both conviction
and scntence, Truc, the classical Anglo-Saxon rules of cvidence verc not
prcseribed yot actually there was little if eny departurc from sueh rulces,
Certainly all cvidenec considered by thc cormission met the tést imposed,
i,c., that it should havec probetive valuc to e rcasonablc man, the somo test
prcsceribed for the militery commission in Ex perte Quirin (317 U,S, 1),

_  Accordingly I concludc that the triel in this casc was condueted under
“appropriatc authorization, that it conformed to thc tcrms of thc delegation
of powecr and to the standards of intcrnetional lew for a fair triael,

5. As noted in the review of the Staff Judgc Advoente, First Army,
Article of War 82, vhich condcmns tho offcnsc of snying in terms not dis-
similer to thosc of the Hague Convention, providcs for but onc ncnelty, that
is, decth, This articlc is, of coursc, not binding in rcspecet of the charge
in this cesc which was not laid thercundcr, Weverthcless, it scrves es a
guide and in fact statcs a, rccognized pcnelty undér intcrnotionsal levw for
this offpnse ("hcaton, Intcrnetionel Law, 7th cd., p. 220). The mcthod of
exccution is novwhcrc preseribed althéugh henging hes becn regarded eas
anpropriaté to thc offcnse (MCM 1928, sce., 103; m:Lntbron Militery Law and
Preccdents, 1920 Reprint, p. 418). :

6. Thc rccord of tricl disclosos no crror or irrcgularities prejudicial
to thc substenticl rights of thc cccuscd in & ersc such 24 this., The evidence
being elcar nay compclling as to the guilt of the accused, I rccommend that the
scntence be confirmecd., Droft of o form of action anpropriatc to the foregoing
rcecommendction is appended hercto, Therc is also appended hcereto (Inel, 3)
an euthorization by the Theater Commcnder to designetc the Commending General,
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Seinc Scetion, Communicctions Zonc, Europcan Theeter of Operetions, as the
officer under whosc directison the execution of sentences of militory com-
missions mey be carried out, the time and pleec to be designetcd by such
Commending General, '

C. B, NICKELTAIT
Coloncl, J.A.G.D,
Army Group Judge Advocate,

3 Incls,
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