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I Genemal outlines of the development

IT Legal situation on 30th of January 1933: s
The position of the Reichskanzler and the gobernment acco:
to t e Weimar constitution
1) The competences of the various constitutional element
2) Constitutionaly rights of the individual

III The fundamentzl enactments which changed Germany from a
democracy into tyranny.
1) Notverordnung of 4th of February 1933 " for protection
German people" .
a) It silenced the political opponents o
b) It disabled the Linder governments to protect thems
against terrorist Nazi demonstrations by repealing;
' general prohibitions of demonstrations, issued pra
by the LZnder authorities.
¢) Legal remarks
2) Notverordnung of 28th of February 1933
a) Its general nullity for lack of a constitutional baa
b) Section 1 is also void because +the measures enacte
were not of only temporary character as provided bf"
Section 48 ss.2 Weimar constitation. '1
¢) sec. 2 to be considered void as ss.2 of section 48
not aplicable to0 this case prmmidmmnfinme _
IV Deductions from the illegal character of the two Notverorii

Erm#ichtigungsgesetz to be considered illegel.

V Other measures modifying the Weimar constitution. B
1) Abolishment of the federal structure of the Reich |/
2) Comblning of all governmental power with Hltler

party and state,



this position which previously simply had been that of a prime'”
minister in a constitutional gevernment into mere dictatorship

of this rapidity. Neither Napoleon I. nor Napoleon III. before
their respective coups d'état hed been that sort of a pure ;
demagogue which Hitler had represented before January 30, 1933 ' Yy N
who neither had been a victorious general like the first Napoleo:l
nor a statesman who had shown at least some qualities during a,:E
tiree years reign.as a prince-president as Napoleon KII. had don o
Besides this even these two emperors had not fhuired that emoun
of governmental power by their revolutiona¥y acts, as Hitler
gained by his "legal" taking over of the power. '

But in spite of this preitended legality this development was &
not only a simple evolution but a revolution which neﬁéessarily_
implie€d violations of the constitutiocn and of general law,. :

fﬁ; "But whilst in all other similar cases this violations are obvié
f:f (such as the days of Brumaire 18th and 2nd of December 1851 in
the above-mentioned cases of the Napoleons) here this violations;
are neither restricted to a limited space of time or to a specia
date nor are they self-evident. It is a leading feature of this:”
development to an utmost illegality that 1% carefully was baing

covered by a curtain of a pharisaical pseudo-legality.

This is intended to be an attempt to point out those enactments
of this period which are to be considered as violations of the
Weimar constitution. As this is a mere legal inguiry all pure
political considerations must be avoided. Between the Enactmenté
to be investigated here which were the milestones on the way h?
to dictatorship there are lots of open outlawrjyes, and atrocitie

~ fo the public but to the public officials, but all without the
.. character of enactments. PR

All of them here will be discussed only if it is necessary f@ﬁ;*



"understand the enactments to be criticized.
[ o}

Y |

Legal situation on 30th of January 1933

Position of the Reichskanzler and the Reich government on th.
Weimar constitution.
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First of all one must review the positon from which Hitler st
on his point of departure on 30th of January 1933, to recolla_
4 the legal walls which he had to smash, all the liberties he. had
*; violate, This is intresting not only for the German in whose mifd
| all these things are wiiped out by the expferience of the lasf ﬁ;
years( Mommsen is perfectly right in saying that the ingratitu
of nations is only surpassed by the shortness of their rememh&
but also for the foreigner who has in his mind only a dictator

ruled Germany.

By Hitlets being made Reichskanzler not yet all was lost.
On the contrary many people inside Germany and outdide were o
opinion, it would be the only way of overwhelming the Nazis to
themto show if they could do any positive work inside the gove
instead of mere criticism. ' i
Lhe origin of this part of view, which failed to see Hitler's i
and his men intention to blow up the whole of the constitution}
was th deposztlon of the Recihskanzler as it was drafted by th

stitution was far from giving a start to dictatorship.

1) Competences of the various constitutional elements.

elements as laid down by the constitution. Those were:
"a) the Reichsprésident. It was up to him to appoint and to dﬁ{
the ministers (sec.53 Weimar constitution)

He also was competent — not the Reichkanzler, who just ha
countersigng - for all measures provided by sec.48 of the
stitution against insubordinate Linder governments or ge




in case of need, such as the establishment of #£ state of sieg*

general regulations which were not onlyg adressed to the adminiarl
tration but which were intended to oblige the public., :
As in all states with parliamentary rule the Ministers as well
the Reichskanzler were dependent in a hight grade on the “eichst
as they had to ¥¢ withdraw if the legkslative body had stated %
lack o confidence by simple majority. -k
¢) The Reichsrat. This was the representative organe of the 17 ' -
German states (Lénder) which were forming the German Reich. T.

to be considered as a real state with its own competences, no
on the Reichb jurisdiction, as well as the Lénder-government
were not subject to orders given by the Reich-government.

Besides all in sec.59 of the constitution a legal respon51bllity!
was established for the Reichsprésident, the Reichskanzler and"y
other members of the Rélch-government all of whom could be brou

?_

not only between the Reich and the Linder, but also between the
rious constitutional elements. They could "parzlyze egch other"
Y as Pfundtmer, undersecretary in the Reichsinnenministerium com—
'Qi_ plained in "NS+iHandbuch fiir Recht und Geosetzgebung", 2nd edlﬂition,
B - 1937, p.307 .

Constitutional rights of the individual (Grundrechte).

The government's power was also very restricted as to the individy
whose position was formed by .the Weimar constitution &n a very

democratic and liberal way by establishingd numerous "Grundrech
Thought there was much legal contraversy about their nature, i.e. 5
if they were to be conaidered as real constitutional rights (Bub s’
Jektive offentliche Rechte) or not, the respective articels are
"-"fi._ remarkable for their wording and some of them to day may be 1ntrea 'Eii:
enough to be quoted literally: 2
i sec. 102, All judges are independent and only submitted to thehlaw
' ec, 105. Extraordinary courts are not admitted. Nobody can be'”



brought to accord the competency of which is_h
by statute. : /
109.A11 Germans are equal in law.

: chroughout Germany :
ﬁ' sec. l1ll3.Not-German speaking minorities in Germany are to be hn;v-
%4 ; ted by legislation and administration.

B sec. 114 The Freedom of the person is inviolable.

kgt sec. 116.No punishment shall be inflicted unless theact to b

e of its commission '
sec.. 124.A11 Germans are entitled to establish societies and
alltions provided that their purposes are .0t disapp
by Penal Statute Law. “
sec. 125.Herewith are guaranteed free and secret elections. ﬁg;
sec. 135.411 inhabitants of the Reich are granted absolute reﬁ';h;g,
freedom

sec. 1l42.Arts and sciences are free as well as their doctrinJ?L

III

The fundamental enactments which brought the change

1) The Notverordnung of 4th of February 1933 "for the protectIOd

the German people. : b

Already a few days after Hitler's appointment to Relchskanzlery_d'
4th of February an oruinance was issued, It was based on the oé i
tution, sec.48,ss.2.and signed by Hindenburg, countersigned byr W
Frich and%irtner (RGBL I,40) "
R a) by this ordinance all polivical adversaries were silenced, It
establi she compufbry notifying to the police for all public o
tings and demonstrations. The police were gnabled to suppress ;
meetings or demonstratiocns not generally but "up the cireum
of each individual case". This was something new, because a
similar regulgtions enacted by former governements had prohi
generally all demonstrations for the time of their affecti g
which would be a very limited one. But now a 3udgementvvaa
ferred to the police which was not to be rendered by the po
according to their free and independant opinion, but whlh

be adapted to administrative regulations, forwwnded to t




" b)On the other hand by sec.6 of this ordinence were annulled al
general prohibitions of meetings and demonstrations which
been established by the Liénder-authorities. Thus the Linde:
disabled to stap Nazi-demonstrations as they had done up %
day. These demonstraticns which now were free meant terrosim.

c)Likewise was abolished the freedom of press by sec 7 of this
ordinance. Severe punishments were proclaimed for all dnsnhi
disobeyances to this ordinance. In sec.22 already was to be
found a police-~detention, which is to be regarded as = predégv
sor of the famous Schutzhaft; but at that stage a detentidn b
the police - without order or consent offff a legal authority 3
was sowething revolutionary, though this kind of a police de—
tention which was established under this ordinance was llmim
10 a short time and had to be lifted on a judges order.
d)Of this ardinance is to be considered in any case fhgllegal |
and void at least the anulYment of the general prohibitions

of demonstrations, which had been in appliance by the Ldnder—q@
governments. If the ordinance of 4th of February 1933 was meant;
_%i: to restaure public safety, as foreseen by sec.48 ss2 of the 7
fi constitution it could not repeal those measures intending to!
: maintain the padlitical peace in the country which now was beih'
& badly troubled by the terrorist demonstrations of seml-mllltar
= organisations. ”
2) Notverordnung of 28th February 1933

Those w ere the conditions under which preparations had to take place
for the Reichstagselections after Hindenburg had dissolved the ?ar-»
liament on lst of February (RGBl I,45] referring to sec.25 of the ¥
Weimar constitutiong in orcer" to enable the German people to shox
its opinion as to the governement of the national coalition"

a)0n 27th of February the Reichtagbuilding was set on fire. Qﬁf

28th of February a new ordinance was issued under the excuse :
of this fire which was leid at the communist's door. ﬁccordlngl_ﬁ

"E:.:'
,

in i.s preamble this ordinamce emphasised, that it was issuedi
"to prevent further communist outrages". That this war a merqf
excuse became evkdent in Bavaria where obviously no communispi ;
danger was to be seen, but where on the bazse of this ordinance .
 _npasures were taken by the new Nazi-Reich-gevernment against{
‘the constitutional Bavarian government (See below). i



c)
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Phis ordinance wholly was apparentlj void becauée-iﬁ
the due base in the constitution. Neither the Reichstaé
which was mhmaen its magn pretended motive was fit to bé?
bzse, nor were their any real outrages to be feared from?
communists, as - all other political adversaries - they hﬂ"iJ
silenced already by the first “otverordnung. T;
Beésides this, in sec.l of this ordinance " until further nﬁjwy;-
all constitutionsl rights of importance were abolished sﬁ3i
freedom af the person (sec.114), 1nV13&blliuy of the 1ndivi~LL
home (sec.115), secrecy of post, telephone and so on (sec. ﬁﬁi_
freedom of speech (sec.l18), free assembling §sec.123), freedon
of forming corperations and societies (sec.1l24), and freedﬁm

of property (sec.153). In ss.2 of this seciion it was plai-w
declared that further-to any interfegrance was possible in%
theg sphere of the individual, 'ﬁ¥
All these restrictions of hiberties never were repealed duﬁfﬁg
the whole third Reich. Ffundtner in the above-mentioned He
p.311 staed mminm that all these constltutlonﬁal rights we.:
incompatible with the principles of the Yihrerstaat, where no
sphere of individual liberty could be admitted. :
WWhen these rights were abolished it was intended +to0 enact i UIEE
measure as one of permanent nature, not as one as only ﬁréi;?ﬁ
by sec.48 ss.2 of the Weimar constitution just of txansitoji'
character. That this abolishment of freedom already at thef1tta_
of this ordinance was intended to be a permanent one, is f:;@1.

ting of Hitler's and his helpers spirits, as they became /&%
dent by the'Bttitude against all kinds of freedom. _:
This abolithon of rights is to be considered as an illicit
suspending of an essential part of the Weimar constltutlan*-r

other words as a high treason, of which are guilty all pera-na
r

i
In s ection 2 of this ordinance was provided that if a Germs:

state government (1andesreo1arung§rwould not take the steplf
necessary to meestablish public sdety and order, the Reic@%
ment should be entitled to exercise temporalily the power

responsible for this ordinance.

on ss. 2 of sec.48 of the constitution. :
But the case provided for in this section is obviouly not. Ju
of this subsectlon, but one of subsection 1 of sec.48, whé




'by military'means . But nothing is said that the Reich wholi&
turn out the Land's governemnt and exercise itself the latﬁéu
power. g
So also this section- has to be considered void as not legiti
by constitution.

- d) Measures teken by the Reich government agaimst the Bavarian:

3 canstitutional governuent in appliamce of sec.2 of the or

of 28th of February 1933.

Not-with-standing the development in the Reich,

in Bavaria th
stitutional government was maintained quite a while after Hif
had teken over the Reichss rule. This Bavarian government under

its prime-minister Dr.Held strongly resisted all Nazi attem
to get to power in Bavaria too, up to 10th of Iarch 1933. ;
In Bavaria there had been no trouble as public safety easily

. ges were imminent as this party in Bavaria always I d been
weak., ‘he only element which tried to cause trouble were the
litant organisations of the NSDAP . i
Nevertheless on loth of March 1933 by the Reich government alh

of 28th of February 1933, Even if this enacument would not ha
been void , it would not have been applicable +to Bavaria, beea‘
the conditions for such measure even under this ordinance wer

fulfilled.
In the choic3 of .the Reich commissionar's person Hitler showef
considerable tactical skill, as he appointed Gener. .l von Epp wh
had a grat popularity throughout Bavaria on account of the par
which he had played in defeating the Bavarian Red Republic in
May 1919. '
Immediatly before this measure was published, Hitler Frick and
Hindenburg himself had emphatically denied tlhat any steps ba
on the ordinance of 28th of February were being considered.
Such declarations were given to the Bavarian representing mini@%é
in Berlin Sperr and to Yr.Schiffer, Bavarian undersecretary, _:
' as well as to other important personalitier of the Bavarian gov




Sumours « S0 it was in Bavaria, where the Nazi had to
s

17¢ of pseudo-legality, which they used so skilfull_
everywhere. |
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Conclusions from the unconstitutional character of th

two ordinances. ;ﬁ 
Under thes two ordinances no free elections dould take place,aﬂu
accordance to the constitution. b
Therefore the Relchstag which resulted from the electionwm ofy
March 1933 is not to be considered as one in a legal way ele
It was t .is Reichstag in which the Nazis including their supp
the first time had obtained a real majority, wheveasi%he last
tag which had been elected in November 1932 and.dissolved by..
burg they had only had 270 seats under 585. (among the 270tk
even were only 169 Nazis and 74 Deutschhationale). i i

As this new Reichstag was not elected in accordance to the cos L-~.
tion it must be stated that also all its enactments are void.i he
most important of these er: ctments was the famous Ermachtigun
gesetz of 24th of March 1933, which Act #mpowered the governmef,
all legislation including such modifying *BEconstitution. The 'i SO=
tigungsgesetz had the subtitle: Law for termination of the dange®
for the people and the state. iéf
This law was not only void for the lack oflegitimation of the @)
Reichstag but only because it contained a complete renonnciaﬁégﬁ
to legislation by the legislating body. As legislation is not
a right of the legislating body, but its essential dutyf, a
ciation in this totality can not be considered valid, even if!
enactment by which this renounciation is carried out, would

in accordance with the reformalities existing for constitutions

i On this Ermichtigunggesetz practically all legislatiwe acts offu;;
i,' third Reich were based. (Originally it was restricted till 1937

& but it always remained in force). 3
¢ PFPromits sneconstitutional charaect
iy results the illelgality ofall th e sl
“f{, enacitmen tg, :

~ Thus the taking over by the Nazis only was carried out in'gy-

ST r
" legality, which practically means illegality in spite of %
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uenﬁ nual emphaaising that they had obtained the government byw
hurest legality. Only the access to the Kanzlership was made in. 5
_i'egal way but the transfarmation of the governement by suspending
}a great part of the constitution was plalnly illegdl It is a 8 08¢

esetz, which is alleged to have been issued in full accordance
‘with all due formalities established by the Weimar constitution
(See Frank, Grundsitze des Ns Rechtsdenkens und Rechtswollens in
abvove-mentioned Handbuch p.6).

If things are looked at like this, all later enactments not withsﬁ€&.
ding their political and historical importance are of a secondary .

- all dispositions are of minor importance which are made by the cgi;
minel after the commission of his delict. y
Nevertheless some of the most important ones are enumerated here
- far as they concdrn constitutional law: 4
‘1) measures intendedf to abolish the federal structure of the Reich

. which had been established in many centuries of German hlstory.
a) After the elections of the 5th of March (when not only the

\

' o totalitarism. 5
They were reorganized in a remarkable way by the “vorlaufigq”




e s AR

' did not resul¥€ from an election but Srom a governmenta

b)

c)

d)

2) leasures intended to concentrate all governmental power with

Hitler: J
a) After Hindenburg's death & law was issued “concerning the

tagelections by_aﬁpointing deputies in the same.pro__
as theTREIEHOL kB ections. It was the first time inf%i
tory of German parliamentarism that members of a parli

The excusefor this singular procedure was "to spare to
people the trouble of new elections",
By this ehactment also all seats gained by the communi

in any representative bady of Reich, Linder and localf(

governing corporations were declared forfeited. iﬂ
By the second "adaption law" which followed the first 6
within a week's interval on Tth of Airil 1933 (RGBL I,I
the Linder governments were submitted the directions andjos
of the Reich government and Reichsstatthalters were esiﬁit:ﬁ _
as controlling organs of the Reich. The Reichsstatthalé?h¢ WET
independenf from the Linder government in all states ot Syt
Prussia where the Reichskanzler was combining the power
Reich and Linder. i
This development was finished by the Neuaufbaugesetz, law
‘cerning the new organisation of Reich of 30th of January:
voted by the Reichstag (RGBl I,75) '
Its min features were the following:

aa) Abolishment of all Linder parliaments(sec.l) g
bb) Transfer of all sovergkgnty of the Linder to Reich. .

The Linder government put under controll of the Reib_
ment (sec.2 '

ter (sec.3)
dd) The reich government is granted ilimited authorizati-s
to enact new constitutional law (sec.4) ‘f

As a mere consegmence of the abblischment of Lénder the ]
rat was finally dissolved (law of 12th April 1934 RGBI.F

.

of the German Reich" on lst of August 1934 (RGBL I 747)';%y
this law Hitler was given all p wer which hitherto had Qigi




the Wehrmacht and "Oberster Gerichtsherr des deutschen ?o
b) If there would have been still anx legal obstacels forme
by statute or law these two were abolished by the Reicht
proclamation of26th April 1942 (RGBlL I, 247). Herewith th
last veil's were dropped. K

3) Measures creating a monopoly for the Nazi-party in political
and mixing up party and state. '

the ordinance of 28th February 1933. Socialist party (SPD) was de-
E o R
clared dangerous fo the state by decree issued by the Reichsinner

of the Linder (the predecessor of the Gestapo) . 5
In the saeme way as previoulsly it had been dene to t!:e communis
all seats of deputies in representative assembles of Reich, Laﬁ
and local self-governing corporations were declared forfeited
an ordinance of 7th of July 1933(RGB1lI,462).

All property of the communist and sozialist party was ceased

479)

All not sozialist parties were forced to disgb%e "voluntarily¥®
Thus dissolved: -

The Deutschnationale pakty on June 6,1933
State party (democrates) on 28th June
Bavarian party (catholics)

and Deutsche Volkspartei (liberels)
Zentrum (catholic outside Bavaria) on 5 .h of July

';b) By law of July 14,1933 GRGBL I,479) it was prohibited to form n
if parties for all infractions severe punishments were proclaime
Egc) On 1st of December 1833 a law was énacted "for securing the uni
| betwee the party and the state " by which the party was granted al
rights of a public corporation. Hi ler's representant in the Pa:i
. leadership and the chief of staff of the SA were appointed membe
£ of thé council of ministers.

on July 4



