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INTRODUCTION

The followinS paper consists of two parts . Part I dis­

cusses the criminal responsibility of the Nazis for their viola­

tions of Domestic German law . Part II concerns the violations

themselves -- the suppression of labor organizations and politi­

cal parties , the muzzling of the press , the illegal passage of

enabling legislation , etc .

The principal problem which the Pa r t I confronts and

attempts to solv~ is the expected plea by the Nazi Defense that

the acts of which the prisoners are accused were in fact author ­

ized by the laws of the Third Reich . While it would be possible

to demonstrate that the Nazi regime itself was not the legal

successor to the We i ma r -Repubiic , the Nazis could fall back

upon the claim that as a frankly revolutionary government its

constitutionality rested on its long and uncontested exercise 0f

power . This it is suggested , can only be cou n t e r e d by insistence

upon the traditional view that a government 1s constitutionality

depends upon how representative it is of its people and how wide

an allegiance it is able to evoke from its citizenry .

On the other hand , it is pointed out , even after tho Third

Reich 1s unconstitutionality is established , it will not nec ­

essarily be wise to consider retroactively invalid all of its

legislation . Rather , the principle of li S elective retroactivity"
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should be applied , and those policy measures , amnesti e s , a nd

other laws especially protecting Na z i s from the cons eque nc es of

t h eir crimes be specifically rescinded . That there are ample

pre ced e n t s for such a practice can quickly be demonst r a te d . It

will be necessary , in any event, to go beyond this invalidation

of laws : one must also reject those Na z i interpreta tions of

t h e ir own laws whi ch , if accepted , would r ender the Par t y v i r ­

tually "beyond t h e law" . This is the more important i n t hat t he

Na z i s -- as far as the letter of the law wa s concerned -- neve r
r

legally sanctioned the g r e a t majority of the types of violenc e

in which they engaged and, consequently , can wi t h ou t difficul ty

be brought to book for them , once their i mmuni ty i s r emov e d .

In Part II it is demonstrated how -- and und er wha t p re -

texts the Nazis went about the organization of their system of

terror . The police were conv e r t od i nte an instrument of r epression;

the opposition part i es were driven u nderground ; the e le c t i on s were

rigged; and the tra de u~ions were t ake n over . In this the Na z i s
(-

worked through two types of a ge ncies -- the Ill e gal t error ll , wh i ch

operated by way of the courts and the application of Na z i l a ws ,

and the police and organizational t error , wh i ch appli ed forc e

directly . Responsibility for this met h od i c a l violenc e l io s wi t h

various agencies , of wh i ch the most culpable are the Mi n istry of

Justice , the Mi n i st r y of Interior , the top Party authorities , and

the courts .
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"Sunnary of R & A St udy on Donestic Crines Parts I and 2

as .Pr epar .!3d by a Men ber of the Prosecution Review Board

·I niPar t I .or the paper which covers The Legal Basis of

CriminalitY, · t he point"is nado thc.t tho No. zi n in tho

beginning' d~c~ared, and a t t empt ed to buttress t he declaration , that,

consti t ut i ona l processes wer e observed but "the only purpose of the '

declar a t i on wa s t o hasten the ' rise to power and fix the wave~ing
. : ..

loyalty' of . cez-t.ad.n national groups ; officially , the development

of "Na: t i p-na ;L Socialism was deoLared to be ' revo-rut t onary in character .

What e~er t he position taken on the constitutionality of the

Na zi regine .unless t he l aws and a ct s thereunder be viewed as
"

evidence in the Ma s t er Plan, a s suggested in the i ntroduction ,

the pro,,?lem remains that certain laws must be rescinded . A norm

for rescission is pr ovi ded in the principle of "selective retro­

activity" . France and Italy provide examples of the exercise of

this pr~~ciple a l t hough in neither case was any vigorous a t t empt

made ;t q: pr ove the defunct re gime illegal or unconstitutional .

'Two cautionary notes are indicated as a guide in applying the

laws which are allowed to stand af t er the exercise of, the principle

of retp?activity . Firstly , a law may be innocent in its statutory

or deo~etnl form but vicious in its interpretation . All Nazi inte~

p~eta~~ons of legislation whi ch is allowed to renain in force , nust

therefore be re-exanined . This is the Dore inportant because no

Nazi lllw has ever expressly wi'thdrawn the protection afforded by

:law ::a ga i ns t attack on the life or physical safety of citizens •

.Sec?nd~y, t he criminal laws a l l owed to s t and nay be invoked only

against. those offender's who are not protec ted by "whi to-washing"

legis~ation or interpretation~
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Part 1 of the pa per is conclude.d by pointing out the loop­

hol es arising out of the statute of Limitations and Nazi amnesties

and renedies are suggested .

Part 2 (The Organization of Terrorism) is divided into various

topi cs and n~y be summarized as follows:

(a) The . Rise of the System

This section of Part 2 shows tho Nazi s pr ofessed that

thQ.y ·a.dhered to legal' !-lethod . Th:bs .:..profession~ · howeve r , was

not consistent with their seizure of power and their

activities thereafter . The threat of Communism was used

as justification for t he a ggr e s s i ve act~vity of the

party against competitors and opponents . For example ,

the Coramuni at party hon dquar t.or-s "i n Ber l in wer-e

occupied by the police . The police wer e r eor-gan.i.zed to

facilitat~ its use in terroris~ and were more heavi l y '

armed . The private Nazi army consisting of.. t he sA. , 5S ,

and the Stalhelm woro not only l argely oxonpt fron ' porlce

restraint , but were Ultimately elevated t o the rank of

auxiliary police . The Reichstag fire of February 1933

served 'a s a pretext for harass~ent of political enemies. , .

such a s ar r es t of 4 ,000 Ccmmun i at. party functionar ies . ·A

cabinet decree of February 4, 193} for the benefit 'of the

Nazis gave the polic e wide powers to .pr ohi bi t p01itical

meetings and to seize and suspend newsp8,:per s . ' It appear-s

that "t he exceptional raea sure s agaLnat tho Connunists , The. " "

. . . . I.. ...

.. Social Dernocra t1.C , and the oenter Party.:weJ: e part of a

plan ·to elininate opposition in the natio~al el ec t i ons to bs held

(March '5 , 19.3.3) .
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Legalization for the policy of terror to so~e extent was

by the Decree of the Reichpresident issued immediately

after the Reichstag fire suspending the most important

fundanental rights guaranteed by the Weinar constitution .

It also gave the central ' gover-nment the right . to take

over the functions of state gove rnments which would not

co~ply with the orders of the central gove rnment . There -

after concentration camps were established and among the

thousands placed there in were ir~ocent people even

according to Goering .

Failing to obtain a rlajority , Lluch less G. necessary

two-thirds najority , for const itutional changes by the

March 5, 1933 elections , the Nazis so lved the difficulty

by barring tho Corrounists f ron attendance upon 'the

Reichstag . Thereafter the Nazis started to take over

power froD the non -nationalist state governnonts , occupy-

ing the state government buildings,with SA troops where

n~gessary .

( b) Suppression of Trade Unions , Political Parties anQ Other

Organizat ions .

This section of Pur t 2 describes in detail the laws

and decrees early in 1933 and the acts of the Nazis

pursuant thereto which r e sul t ed i n obl~teration of't rade

unions and confiscation of the ir funds . Political

parties' other than the Nazi parties wer e also elininated

and. ·by .sundr y decrees any kind of an or-gcni.zat i on 'hos t i l e

to or in conpetition wi t h tho NG.zis could bo logally

elininated by seizure a.nd cqnf i sca t i on of property .
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Apparently thousands of voluntary organizations and

associations were forcibly brought' Lnt-o ',l -ine or simply

shut down or their property cont'Lscuued , "

(c) Legalized Forns of Political Terror '

The Nazi terror progrnn was put into effect by use

of the courts, application ,of Nazi legislation , and by

police and organizational terror applying force and

violence directly to political enemies without the.
intervention of legal process . Details as to the

handling of, political prisoners by the Gestapo , use of
1

concentrGtion camps, etc . are given , for example:

Political prisoners who had served a sentence
or who had been acquitted by the court were
nevertheless put into concentration cnnps for
"educCltional" purposes . Any secret police
official as well as Clny concentration c~p

officer can testify to this practice . More-
c over the concentration caop files of individuc.l

prisoners will contain material on thms point.
The nost fumous case in point was that of
Martin Nionoellor.

The use of terror against so called political enemies was

augmented by increasing the' penalties and the crea tion of

new laws and offenses, sone punishable by death . The laws

covered such offenses as naking disrespectful remarks about

the regine and elaboration and expansion of the law of

treason inclUding certain remoto and proparQtory acts

thereto. ' After the' war began new legislation was intro-

duced inclUding a decree on "?pecial wartime crinos"

which bore the date 17 August 1938 but was published only

after the war bogan in September 1939 .
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It appears that whereas the pre-Nazi regioe made

three crimes only punishable by death under Nazi law

sone forty-four crimes were punishable by the death

penalty. The said forty-four crimes are listed and

iaentified.

In addition to the foregoing, the 'Nazis

changed the laws so as to impose the same penalty ' for
I :

::,8:t t em.pt , inci t emerit , volunteering, conspiracy and

partricipation as accessory as for the substantive

offenses; they also removed the exenption from capital

punishnent of juveniles between the ages of fourteen and

eighteen.

In a i d of the gen~ral,legislative progran the Nazis:

Deprived victims of terrorism of any legnl protection;

passed amnesty laws preventing courts ~nd prosecutors ,

from handling ' cr i me s cor~itted by Nazis; issued the

sovereign right 'to terminate pending leeal proceedings
,

by fiat; and where Nazi au t hor i t i e s contemplated murder,

the murder was legalized by using blanks signed by
, I

Hitler or Goering renouncing the govornnents right to

order inquiry a.nd bring tho guilty to trial.

(d) The Responsibility of Various Agencies

The methods of oppression were synchronized through­

out tho ;RGl ch' ,t hr ough the Reich Ministor (See Reich

Minister Heinrich LQI:lI:1ers deposi tion Seventh Axny

Interrogation ee~tor U. S. Arny APO ,358 Rer. No. S2 llel
32, 29 Ma.y 1945:.
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I t appears tha t t he following official units of the

gov ernment also participated a c t i vel y in the terror­

istic regine:
"

1 . The Minister of Justice whi ch , unong ot her things ,

could order the state attorneys either t o prosecute

or not . The following persons are naned a s leading

figures connected wi t h this n i ni s t r y :
n .

Franz Gurtner

(di'ed ' 1941) , Franz Schlegel berger and George Thi.erack- ­

fron 1943 to the end of the regime , Dr . Roland

Freisler and H. Klemn who were Secretaries or State

in the Ministry, ~ . Schafer , headed t he Section on. .
Criminal Legislation , D~ . Vollmer , he aded the Se ction

. , .

on Crininal Prosec~tion, Proc edure , 'and Prisons .

2. Minister of Interior -- this was chiefly responsible

for the emergency de cree of 28 February 1933 and

enabling act of 24 March 1933 by whi ch Nazi rU1G

was substituted for legisl~tive processes . Those

ta~ing a lea~ing part ,i n this ninistry were

Dr . Wi l heln Er ick up to 1943 , Dr . Wi l helm Stuckart ,

Dr . Hans Prundc sncr, ~Dr . Wer ner Hoche.•. The m:i-nistry
. ... ..

took the l ead in suppres$ion of organizations and

confiscation of asse ts • .

3 . Highest Party Authoritie,s -- it a ppear s that officials

of the Nazi parties frequently ipterfered wi t h the
, . .

adDini s trat ion' of ' cr inin~l jus t i c e~ An 'order of

Octob?r 1944 directed against this practice requires

party nenbers to proceed through the party

chancellery instead of having direct nego t i a t.Lcn s ...:wi t h court .
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4. The Courts -- The Nazi courts having jurisdiction

over political crioes were:

(a) People's Courts whose jurisdiction was soveral
tines extended and which used three neobers
appointed by Hitler from the SS and party ranks
in each section. (The activities of the
peoples' courts have'been described in PVl inter­
rogations 4208, 4373 , 4419 by a judge of the
Wurzburg district court who was a member of
the Supreoe Reich Attorney 's staff in the
People's Court until 1944) .

(b) Appeal Courts and Attorney .general Courts

(c) Special Courts

(d) The Hauptant SS Courts

(e) The Military Courts -- It appears that the
nembers of the Suprene Military Tribunal dis­
regarded the most elementary rights of
defendants . (CID XL 9277 and 9278 oontain a
report · of 29 April 1945 on the functioning
of the Suprene Military Tribunal . The President
of .tho Supreno Military Tribunal was Adniral
Bastian, and in the last months General Von
Scheele; the ·Chi ef Prosecuting Attorney was
Colonel Kraell ; the Presidents of the different
sections were'General Barwinski , General Rischer ,
General Ernst , Genera l Neumann, Adqiral Harpst ,
Gene~a1 Hoffnann, and General Schnautzer . ) "

(f) Aroy Central Court to which in 1944 nost of the
functions of the military courts were transferred .

(e) The ~oblem of Statistics and Records

It appears that adequate statistical inforn~tion to give

a picture of the results of terrorisn 1933 to 1945 is not

presently available . Political murder s ~re classified as ~

follows and in some instances nanes of victims arc given . How­

ever , the evidence or details of the particular "nurder s" are

not presented :

a ~ Political opponents

b. Menbers of Religious Opposi t i on Groups
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c. Jews and Gypsies

d. Persons killed out of personal re~enge (Von Kahr)

e. Persons killed on account of sP8cial knowledge of

facts which had to be kept ' secret in the interests

of National : Socialists (RaIl)

f. Persons killed as a result of mistaken identity

(Willi Schnidt)

A point is made t.ia t German criminal statistics were pub.tLsned

until 1939 but that they did not cover the People's Court which

handled so nany political crines nor the SS police and Military

Courts. To illustrate to sone extent the nuulber of persons

sUffering the death penalty, an article puolished by Georg Thierack

on 23 August 1944 is ~ited. The a r t i cl e gives fi gures of the

growth of nuober of death sentences during 1940 - 1943 . ApIllrently

the figures covered sentences by the Peo p.Le s" Courts, but not the

military and SS courts . ' The compilation therein shows that the

number of death sentences rose from 926 in 1940 to 5,336 in 1943 .

Analysis of the number of death sentences for 1943 shows

that political offenses fi gured largely .

With respect to concentration car:lp r ocords the fol~owing

statenent appears:

Files and statistics concerning each case of an intern­
ment in a concentration camp were kept in the Central '
Registry of the Central Gestapo Office (which was part
of' the Reich liain Security Office) . In each case of
an , internment order, the original of the order, made » r ,

in the Gestapo Office, was sent to the respective carap '
commander, while the Office retained a copy . Thus,'in
addition to the files in the central Gestapo Office,
files concerning each cnnp inmate should also be found
in the various concentration camps concerned . An .
exception to this rule is the case of the nass deporta­
tion, internnent , and extermination of Jews . In these
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cases , no records were -kcpt a bout the individual persons
in the central agency, nor were those registered who
were"killed immediately upon arrival in an extermination
camp.

It is noted that no records are thought to be in . existence

relating to the arrests , murders , etc . carried through by

organizations and indi~iduals of the Nazi party as distinct

from state authorities .
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CRUmS CmllMITTED I N VIOLATIO£;
OF DOMESTIC GERM.P.N LAW

I . LEG..L BASIS OF CRnmiJi.LITY

SE CRET

If Germane are to be made responsible for offenses

commit ted in Germany against German citizens , the question

arises as to which body of law should be considered appli ­

cable . From 1933 t o 1945 Nazi law was t he law of Germany .

Should it form the bas is for the indi ctments , should the

defendants be allowed to invoke it in their favor , or should

the court refuse to recognize it at all?

A. Is the Nazi Regime Constitutional?

The position might be taken that none of the l egal acts

of the Nazi gove r nme nt are valid , since the r egime itself

was not constitutionally e st abl i she d , that is , that whe n it

was formed the constitutional rules of the Hei mar Constitu-

tion were disregarded . The National Soci ali s t r egime has ,

of course , insisted that it d i d come into power according

to the rules of the Weinur constitution , that Hitler was

called to the office of Reich Chancellor accord i ng to t he

forms of the vle j DQ.r Cons t i t ut i on, and , t h at his popular

mandate was confirmed by the ele ction 0 f 1 :March 1933 . ,

Furthermore , Nat i onal, Socialism has asserted that the Third

SECP.ET
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Reich' s legi slat i ve act i v i ty , as wel l as tho whol e frame-

work of its nevI constitutional organization , r est on a

duly enacted enabl i ng act . l This enabling a ct of 24 Mar ch

1933 was at first r e stricte d to fC?ur ye ar s , and then extende d

t hree times , t wio e by the Reichst ag for a . de f i ni t e period ,2

and the l ast time by an edict of the FUhrer for an inde ­

finit e period . 3

This claim of t he Naz i s , however , is sc arcely t enabl e•

.Fir~t , the Reichstag whi ch voted the enabl ing act. did so

wi t hout the participation of the e ight y- one membe r s of the

Communist Purty , who had been forcibly prevented from taking

their seat s . 4 Moreover , the t wo-thirds maj or i t y necessary

for ,tho voting of t he enabling act ~as r e Qche d only t hrough

heavy ext ra- parl inmontary pres sure i n tho form of t hreat s

on t he Cen t er P arty . In addi t i on , tho Government did not

conform. to t he t erms of t he enabl ing act , vlhi ch had r estricted

its lifetime to t hat of t ho current Reich gov0rn~ent

t he Npt il?nal i s t -Naz i coalition . '.:lit h the dcp crturo from the

cabinet of Alf re d Huge~be rg , l e ~der of tho NQt ioncl i s t Party ,

on 29 June 1933 , the l egal 'bas i s for the ena bl i ng act ce as ed

1 . statute con cerning the end i ng of t ho enorgency of peopl e
and Reich Rgbl . I , 141 . . '

2 . Statute of 30 J anuary 1937 , Rgbl . I , 105; st Qtute of
30 Jan . 1939 Rgbl . I , 95.

3 . Le ader ed i ct of 10 Mar ch 194~ Rgbl. I 295 .
4 . Preliminary statute fer the "Gleichschaltung ll of t he

st ct es Vi i tIT the ·Re ich , Pcr , 10 , 1 of 31 Mar ch 1933 Rgbl .
I, 153 ~ These members had been arres t ed or forced to
fl ee .

SECRET
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to ex i s t . l

If the Nuzi r egime' s cl aim to constitutionality, t hen,

r ested only on its having preserved t ho constitutional

forms of the ,Weinar · R o~ubli c , . its ple a would appear . more

t.n cn doubtful,. In f act, howeve r , it bo..ses its case on

qu i te different gr ounds . The official uttor.Cllces of Nczi

poli t Lci.cns as wel l as of Nazi constitutionc..l l o..wyers stress

t he f act t hat the Nat i onal Socialist r egime was a r evolu­

tionary one . 2 Formal continuity wi t h the We iDar Con st i t u -

tion wc...s used oerely cs 0. r- use to f c..cilit e.t e t he Noz Ls '

ris e to power , assur ing the so metimes que s t ionablo l oyalty

of the milit ary, jUdicial , cnd t echnical gr oups . ' The r egime's

r eul cl ain to constitutior-clity r ests on its uncontested

exercise of power for a prolonged period . But such · o.h

interpretc.tion should conform to t he tro.ditional "'vievi , 3 wh i ch

make s tho constitut ionftlity of 'c ..govor nment dependent on its

charc.cter o.s r epresentative of ·the people end its abi l i t y

to commend tho loyalty of the citi zenry , r- athe-r t h en on

.:

1 .

3 .

See the semi-official r eport of Fritz Poetzsh-Heffter
in Johrbuch des Offentlichen Rechts (22) 1935 p . 63 ~

whi ch admits that this question wes discussed i n various
circles , but then abr upt l y declares t hat the se considera­
tions concerning the doubts of the constitutionality

. are wrong .
Hhe reas t he official m.an i fe s t at i ons of t he "Hi t l er gove r n­
ment duri~~ the first weeks eophas ized for .s t r at egi c
r easons more the idea 'of the continuity of ·t he old c...nd
new Germany , later public utterances ·t ook pc..i ns to ins i s t
on the r evolutionary churacter of t h e new r egime . 'See ,
for ~·oxc.mpl o , t h o apoo ch co of Hitler end tho off i ci c.l
circul .::r of Frick , llin i.:.: te r of I J:!.torio·r , . r cptiti:teq. in
J ollrbuch dos .Of f on:U i chon :1och.ts , vca, '2 2 ~ 1 935: P'. 24
Hackwor t h : Dlges t of Inter nation al Law I : 178~185

SECRET
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its hQving originat ed in conformity wi th t he constitu­

tion nl rules of the preceding r egime . l

If it wore concluded th~t the Nazi r egine was e sttb-

lished by constitutioncl processes en d operat ed wi t hi n

the constitutional fr cnewor~ 0.11 l aws end orders unde r

it woul d r en ain valid . If , on the other h and , it vre re

decided that th e r egime has beon unconstitutional, all

its l egal act s woul d berotroactively invalidated . As

-t h e Naz i r egime l asted over thirt een years and o.S a groat

body of l egislation wes introducod during t his period , a

great numbor of l egal act s end transactions wou l d now

bo ope n to challengo.

B. Precedents Deoling wi t h Retroactive Revision of the

Legislation of Q Defunct Regime .

Such r adical conclusions h ave , however , rarely been

drawn in comparable situations i~ history . The practice ,

al t hough never uniform end gove r ne d by political r ather

t han L c gc.L considerat-ions, h as been to adopt a lcind of

"sele ctive r etroactivity" . In order to pr eserve the

es sent i ul element s of s ocial stability , it has sho~ a

t endency to l eave undisturbed l egisl ative, admi n i s t ra t i ve ,

1 . The abi l i t y to cOl~and obedience and to overcome
r esistance has been the t est accepted by the commen­
t o.tors on the lrei mar Constitution as the source of a
new constitutional l egality • . 'Se e AnschtIetz: Verfassung ,
de s deutschen Reichs , 3rd ed : '1930 Einl . II , who
emph as Lzed the r ovourtLoncrv origin of' the He imar
Constitution .

SECRET
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en d jUdicial a ct s portaining to tho privato cffai r s of t h e

citizons, concentrating instond on t ho politiccl a cts of

the forner r-eg i nc , This is strongly app arerrt i n t ho deci­

sions "of t h e Suprene Court of the United St c..t es decJ. i ng

wi t h the Confederat e Legislation. It rule d that a ct s

necessary to pe ace and good order among cit izons -- such

as nct s s anct i on i ng and protecting "marriage end dome s t i c

r elc..tions, govo~ the course of de s cent s , r egul nting

t he conveyance and transfer of property , r e al end personal ,

QIld p r ov i d i ng r emedi es f or injuries to pe r son s and e s ta.te s ,

and ot her a ct s whi ch woul.d b o v al. Ld whe n omnn rrt Lng from a.

l awful govorm~ent -- mu s t b e r egarded in goneral QS v alid

when precoding frou on ac tuul , though unl awful, govornne n t ;

but th at a c t s in furtherancQ or support 'of r cbollion a.g a i n s t

the U' n i.t .e d States or intondod t o do ro rrt tho just rights of

citizens , end other" a c't s of liko n ct.ur. s Dus t in gc ne r al ,

be r e garde d us i nvolid ~~d v oi d . l

41n nnnl og ou s o Xlli~plo prosents itself in i nternation al

L cw , :i n whi ch the quc st i on ha.s of t on ar i ~.:en : vJhat r ecog­

nition should 0. r eturnin g s ovo r-cj. gn g hTe ~ ;o t he a.ct s of

the ' oc cup ont.v Thore e x i s t s n o uniforni t y of op~nion on

this pr obleI:l . 2 YGt , a. t.e ndcncy is no 't Lc e at Lo to r ecogni ze

only thos e acts wh1ch woul d find justification in t h e
~

interna.tionol L aw of o c cu pat ion . Act s of tho o ccupcnt in

1 . Texas v , Wh i te 7 t T2l l a.c e 700 (1868)
2 . HQckworth , ap . cit . Vol . V , p . 653 .
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regard t o 't ochn i ccl nnt ters and to strictly pr ivate

r el ations 'h~ve gene ral ly a be t ter ch enc e of finding r ecog-

ni t ion t h an act s having a political connotation, however

smal.L it nay be .

This situation differs s oriewh nt fron t h o one vIe have t o

deal wi t h insofar as int ernationo.l lo.w offers cert cin rules

by whi ch the Validity of occupation acts cnn bo noasured . l

,'Vlher c as there exi st s , unf or t un at el y , no such yc.rdstick in

positive l aw to appl y to the act s of Q n ative sovereign .

Hi s constitutionc.l povro r s are subj ect 'only t o t hose lllli-

tations whi ch he is h inse l f willing t o reco~~iz e or to Gst ab-

l i sh . But , in spi te of t hi s differe~c e J it ren~ins signifi ­

cant t hat both t he r eturning sovereign and the succeeding

r egirID t end t o di f fe rent iate be twee n , on the one h~d , purely

t echnical a ct s an d Qct s regUl ating r elations between private

parties , and , on the other hend , nct s carrying political

i nplic ations .

This pr i nc i ple finds contonporary illustratiol" in tho

Italian de cr ee on "Sanct i ons c.g.:d ns t Fas cLsri" of 27 July 1944 . 2

This , it is true , wi th a sweoping ge st ur e abo l i she s r etro -

act i vel y al l crininc.l l aws "passe d for tho protection of

Fascist i nstitutions and political organ s . " In c s t ab'l Lsh Lng

the crlllin a.l r esponsibility of Donbe r s of the Fas cist govor n -...
r.~ nt and hiorc.r chy for t ho abrogc.t i on of pol i t i cal liberties

und constitutional gu ar antee s end f or the creation of t he

1 .

2 .

E . H. Feilchenfeld : Tho International Econon i c ,Law of
Belligerent OccuJ?ation . llas hi ngt on , 1942 - par . 490::oD2 .
Decreto Legisla.tlvo Luogotenenziale #159 (Jul y :27 , 1944)
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Fascist r eg41e , it denies i nplicit1y thQt the Fas ci s t
reglll e eve + exercised constitution al power s . But whereas
the de cr ee orders the application of cert ain paragr aphs
of the earlier penal code to sono politic~l act s , it does
not abrogct.o the new Fc.sc ist penal. code ££ blo c . In ot her
wor-ds , alt hough treating the F[ls0ist r egir.le [~S II ueurpn-
tion of power , it stops short of assur.ling the invalidity
of all its legal act s and st icks to the principle we have
not ed : " sel e ct i ve r etroactivity."

France , too , affords an excnple of t hi s difforentiation .
The ordinance of 9 Apr Ll. 19441 "Conccrn i ng t he Re - establish­
ment of Republican Legality" s t ur t s by br-and i.ng the consti-
tutioncl l egislation ond execu t i ve [lct s of the Vichy
r egina as i lle gal . But this illogality is laid down only
"in principle" . .i.r t i cl e Seven cxp'L i.c i t Ly st ates t hat for
"considerations d'intoret pr at i que " all . thos e act s of the,

de f acto gove r nnent , the i nvalidity of whi ch ha.ve not be en
expre ss l y docl ared in the or di nanco , are n ai nt a i ned . ~nd

eve n insofar as the snall nunber of abr ogated ordinances
is concerne d the invc~idation is not , in the n a j or i t y of
c ases , gi ven r otroactivo force . Only in thirty- nine c asGs ,
nos t o f then in t he fiold of l abor ond p r op aganda , was
r etro[lctive invalidation ordered . 2

1-

1 .

2 .

Ordonnance de ' 9 Aou t 1944 (Rot nblissenent de ' l a Legglit eRopubIl.cal.ne) , J our n ril 0 fficj,.el # 6~ llug . 1 5 , 1944 , p , ?In the trl.bls v7.h i ch have tQkon place. so f ox , . of Frenchn i l i tary figuros , off i c i al s , and judge s , t he Court ofJustice has consistently evaded the issue of t h e v[llidityor inValidity of the Vichy l ogisl [ltion . It has i nvari ablybased its decision on tho ' concept of tre ason , an d conveyingintolligence to the eneny , r [lther than on constitutionalgr ound s . SZCRET
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In Dennork , t he crininel codo hes just 'been r etro­

Qc~ ively ~jundod as of 9 hpr i l 1940 ; nenbor sh i p in tho

v arious Gern an corps ' and other act s of t r eason n ay be

punished by de at h and inprisonr.lont ~ Tho l~N , the lifetine

of wh i ch is restricted to one yoar , thus introducos tho

deat h pe nalt y , hitherto unknown in Danish Lcw, to cr I mos

cODrlitt ed during the occupat ion . l
. '

C. The Use of Existing Legislution for tho Prosecution of
VI or Cr irai nal s •

If Gor man l aws still on tho books at tho tine of the

Nazi coll apse are t o bo us ed a s a b asi.s for ,crininal pro-

secution, it wi l l be nc cos s cr-y first to excl u de corto.in

specific Naz i interpretat ions o:f then.

According to the Naz i do ct r i ne , f or e xcr.~le , the P arty

and its organi zations constituted independent bodies fully

cqu al to and s one t.Lno s set above the st ate appar-atius , They

wore not subjoct to the ordors of t he stQto and insofar es

l ogal rule s gover ni ng their inter-relationship oxi s t ed , they

only conc erned e f ow creas of possibl~ conflict :2they did

not e st abl i sh or prod i cc.te tho appl i cat ion of st ate law to

any kind of .'P,e.rt y act i vi t i es .

1 . , Situ ation Rcpor t : Hostorn Bur op.£, 9 J uno 1945
2 . Decree of Dec . 28 , -1939 (1940 -RGBL . 1 , 45) ' . H. P . I )son ,

Politik und Justiz , PP. 24 0 'ot seq . Hmlburg , 1937 . L.
Lingg , Die Verwaltung der NSD4~ ' pp . 78 et s eq .
Huni ch , 1940 .
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In other words , the Party lived according t o its own 1 aws •

Its concepts were different from the prevailing concepts

appli ed to actions of ordinary citizens . For this reason ,

special jurisdictiolm had to be instituted for certain cate-

gories and actions of Party members , and care was t aken

to exclude s~ch acts from adjudication by the r egular law

courts . l The Party , indee~ exercised political power at th e. ' '

same level as the state organs . 2 The Party organs at tr i bu ted

to themselves the same position in the fiGht against inter nal

enemi e s as the army did in r egard to' exter nal en emie s in

times of Vla r . They assumed not only the right , ' but the du t y,

of destruction.

Clearly , if such a doctrine were r ecognized , many if not

most , of the offenses committed by the Naz i s wou l d

en j oy i mmunity and t t.he rUl 'es 'ot' t he' cr iminallaw wo'.1.1d be

" i noper a t i ve , for such act s would be covered by the unv~itten

l aw arising out of the Nat i onal Soci alist philosophy . Such

an inter~ret ation woul d obviously be qu i te unacceptabl e ,
, '

the more so becQuse of the divergGncies of treatment it

1 . Decree of 1 Nov. 1939 , 1940 RGBL 1- 810 7
Decre e of 1 Dec . 1933 . 1933 ,RGBL 1-1016
Decre e of 17 Oct . 1939 . 1940 RGBL 1-2293
Decre e of 17 Apr . 1940 . 1940 RGBL 1-659

2 . A. Lingg : Die Verwaltung der Nat i onals oz i al i t s i s chen
Doutsche Arboiterunrtoi , Muni ch 1940 . p . 28 .
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•

would necessitate between Nazis who committed offenses

in connection vli t h internal German politics and Naz i s

a ct i ve i n foreign torritory or oc cup i euva th the affairs

of foreigners in Germony , VIDO could b e pUnished according

to international law.

The following should therefore be disr egarded in the

interpretation of German luws by the court :

a . G8ne rQI Nat i onal Socialist concepts calling

for t h e a pplic ation of the r egular l ~v only to a ct s

of t h e ordinary citizen , and r eserving a s cparata

system of rul es , gov e r n i n g cert nin specicl runct.Lon­

a ires of t ho p arty .l

b . The p re ambLe of Nat. Lonal. Socialist Laws , which t o a

l c.rge extent took the pl ace of actual l ogislative

i ntent •

c . Cl~uses inserted i nto a gr eat number of l aws

gi v i ng en intorpretp.tion .i n conror-mfty \v i t h th e

Nat i onc..l Socialist philosophy'.

The no ce s s Lty of stripping c.vm y the Na z i interpretc..tion

of their own L nws ccn be s e en eve n more eee i l y when it is

ur..derstood that no N~z;i. .Leg Ls Lct.Lon h as ever expressly

abr ogate d th e pro~~ction gr ante d by the criminc..l law

agai n s t at tack s on t h e li~e and bodi.Ly integri~y·.. of ~~

individucl . For instc.nce , the police decre e of July ·l.,
t • • , -

1 . Civil Af fa i r s Handbook - Germany , Sec . 3 - Legal
Af fa i rs , ArL1Y Service Force Manu a; 1.13 56- 3 (I-C).
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19431 whi ch shut J ews off from access to r e gul ar l aw

' cour t s und trcnsforr od jurisdiction i n J ewish ccscs to

the police , di d not cre c'.t e novr subst o.nt ivo l a.vT . It did

not trc.nsfer to the Party ,,:nd police or gcn s t he r ight to

kill or inflict bodily harm on J ews . It shifted juris­

di c t i on , but not the right to cOrnIlit nct s wh i ch , by the

exi s t ing rules of crinincl law, wo re considered murder

or as saul t .

In the r' c c.Lm of adni ni s t rc. t ivc.: Law su ch cxcmpt.Lons

from jUdicinl control we r o oft on introduc ed by spe ci al

L aws and de creos 2 , whi le in crimiJ:1.c.l L ew the s umo r e su.l t

was usually: r e ached through the inability or unv'lillingncss

of t he stc.te at t orney to bring Nazi offenders t o tri c.l .

But in any , cas e eve n t ho German constituti onal vrr i te r s ,

when 'dev el op i ng the theory of t he so-call ed II justizlose ll

HoheitsQcte ( acts of the sovereign not sUb ject to jUdicicl

review) , did not pret end that the ne ro f c.ct of wi t hdr.awi ng
-,

an act i on fron jUdicial , scrutiny woul d ncko it III c:vlf ul II ;:. .

The Naz i Govornment , indee d , ~as o.ttenpted i n ' only one

instancG t o justify s pecifically a series of political

murders : after tho purge of July 1934 the Fuohrer issued

a special l aw4 ~pholding the act s committed on 1 end 2

JUly on the gr ounds of tho cx Ls'tc nc o of an cmor gency , Some

Naz i interpretations to the corrt r ary , it seems :f e.i r l y

•

1 . 1943 RGBL 1-372
2 . CA HQlldbook ' 1~56-3 , Sec . V C

,3 . H. P . I psen , ':'.1) . cit . p , 23 9
4 . RGEL I , 193t;, p . 539 ' " :, '..: SECRET
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obvious t h at the Nazi regime woul.d not have issued such a

strange and ext r aor di nar y law if the majority of the German

people had been wi ll i ng to accept the thoory that pUblic

au t hor i t ie s are free to kill their political enenu es and

competitors wi t hout benefit of trial . The issuance of such

a l aw is , in f act , to be considered as confirmation of the

thesis that the substantive rules of crimina~ l ~w , including
i, . . "'

tho se pertaining to nnrrder, V18r e never r evoked under the

Nazi r egime , even though they wer e never enforced when

politically inconvenient.

~ wor d might be said , howeve r , concerning this nWhite ­

was hing" l avl of July 1934 whi ch , if v alid , woul d er ase

criminal r e s ponsibility for t he murde r s coru~itt ed dur ing the
?l

Rohm r evolt . SOIne doubt s may ar i se as to whi ch of t he

mur der s we r e t he 11QUthorizcd" ones and vrh i ch would come under

the category of "unpr-LvLL cged" murder-s , Tho.t not all of them

were duly author i ze d may be concluded fron the fact that the
, .

Fuehrer issued 0. proclunation decreeine that whoever acted

wi t hout autho riz~t ion woul d be put at , tho disposal of tho

state attorney , and in the s eme proclcnution dec1ared th c.t all

me asures necessary to overcome the RBhm r evolt had boen t aken

during t he night 'of 1 July 1934 . 1 This assertion ~ould seem

to est c.blish a pr-esu rrp t.Lon that any murders com..mi,tt ed af to r

th c.t dat e V10re not dul y eut.hor i.ze d ,

H<;JVJeyer th c.t may be , such c. law obviously co.nnot be

g i ven r ecognition . The m8'Tg6~ 'of administrativQ ' .act.Lon and
, " J

. '; . • . : I

1 . Frankfurter Zeitung , 4 July 1944
SECRET
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an i ndivi dual: 'L eg l s.l. ut i ve meusure , the r etro act ivo v i nd i ­

ca.tion of this action end the anticip ation of the outcome

'of c. jUdicial investiga.tion by the oleve..t inB of crin es to

t he rank of l uwful acts mc~ bo justifiablo fron tho viow­

pdi nt of the Nat i oncl Socialist doct r i ne , l end to membe r s

of the Party ~nd its ~rgQni zQt ions t ho rillrder s nc.y so em

excus c.bl o in thc.t tho victins woro bound by c. s pecic.l loyc.lty

end subj ect to Q spocic.l discipline . But c.ny interprot2tion

whi ch follows noro[u constitution~~ concopts ous t ne c~s sQrily

r ej ect such theories . A jurisdictionc.l shi f t wh i ch makes the

perpetrator of an c.ct t he j u dge ,of its guilt or innocence

is invclid . Even if it war e cqnstruod a.s n measure of

cnnc s ty , it wou.l.d be exposed , like othe r Naz i, cmno s t Io s ji t.o

tho ob je ction t.hnt tho c.u t ho r i t ie s who pr-ocLci med it are

t he muin boneficic.ries .

\!hi le t his 1 934 s ta.t ute 1:lould pr obc.bly be i nv oked by

the defense in connection onl y vli th the Rchrn murde r s , the

Prussian stc.tute on the Secret Stc.te Police of 10 February

1936 2 , wh i ch cpp.l i ed to t he whole Ro i ch , n itSht pr ove of

r~ ch wi der i oport anc e in tho str at egy of t he de fonse . By

this stc.tute t he s e cr-ot s t at.o po.l t cc wo r e expl i c i t ly

ent rus ted wi t h the t ask of i1b attling c.go. i ns t uLl, movemcrrcs

d angerou s to the s t .at .e ; " .

1. Ccrl Schnitt , Der Fuehror Schutzt da.s Recht , in Deutsche
Juristenzeitung . 1~34 ,. p • . 945- 950 .

2 . 1936 Pre G.· 521 (Preu ssische Ge so tzescr.ml uhg )
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This st atute hos to be ro cd i n connection \li t h the

ene rgency decree of 28 Febru~ry 19331 nbr ogc.t i nB constitu-

tion <.~ guar lli~t e e s and pe rn i t t i ng spe ci f i c r estrictions of ,

per soncl fre edon . The decree of February 1933 cllm;s ar re s t

m1d detent ion wi t hout· t r i nl . 2 But would both l aws , td~en

together justify wi l l ful wurder end c.sSQul t ? Does their

expl i ci t , no nt i oni ng of en officic.lly c.ppr oved , n,~l , the fight

c.gainst enmnes ~f t he state , c.ut hor i z e th? cppl i cc.t ion o~

raea ns not "s an ct i oned by the l QW of the l and? It does not .

Neither i mplicitly nor expl i c i t l y do these st ututo ~ l egalize
, ,

any neans whi ch contravene the pe nal code or whi c~ woul d be

s anct ioned' only i n n nunber of ve ry narrowly defined ,ci r cum­

stances ('Euch cs r esist ance to arrest or at tenpte,d fights) .

'Su ch speci Gl circw~st~~ce s , noreove r , wou ld heve to be pr ove n

by the pc.rt y invoking t hen , tho, defendnnt .

Sup port f or t his line of c.rgUi:lCnt c cn be fou nd in

utterances by Dr . Bost , fOITler gene ral counsel of tho SS

cfuli ni strat ion . ' I n discussing t he 105,C+ nec.ns of coercion

c.t the ' dispos Ql 'o~ 'the pol i ce whe n fulfill~~gt~e~, t ask

of combctta.ng dcnger ous ,pol i t i cal .noverxmt.s , Bes t des cr i bo d. .- :

n scole -of interference wi t h personcl, fre edoD r anging froD
, ' .

the n i ldo s t ndncni t Lc n' :, : to t h e nos t severe - pr o.te ct i vo.. .. .

custody -- no nt ion ing 're s t r i ct ions of novencnt Qrrd forced

1 . 1933 RG~' ~ I , 83
2 . Hor ne r ' Spohr , Recht dor Schutzhc.ft , pp . 1 4 , 21 ff . ,'

Ber l in , 1937 .
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oxpl i ci t l y of l eg2l no~ns , it is obv i ous t h et he oust have

considorod a.ll othor noans utilized by th e pol i co cs not

being coverod or protoctod by the l a.Vl .

In this connection it ncy bo wor t h nont i oni ng th at t ho

Gorn en Civil Sorvice Act of 19372 oxpl i ci t l y es tebl i shod

the principlo that 2lly st cto enploye o was r esponsiblo fo r

tho confornity of his acts wi t h oxisting l aw, " (por , 7) .

He had to ·follow the or de r s of his superiors, but if it

becamo cleur to hin thet their exe cut i on woul d constitute

a violation of exi s t ing crinincl l aw, he WG.S to dofy then . 3

No act of violence cg einst politicul oppononts or

conplicity in such an act had any snnct ion in cr Ln inc.L l aw.

In casos of wi l l fu l honicide , then, tho conflict betwoon

an ordor by a suporior QUd tho boundcries sot to official

a.ct i on by tho crinincl 1~1' c ~n bo assunod to have been

clearly di s cer n i bl e t o tho individucl . It can furthor be

ussuDed tha.t be a.cted wi th full knowl edgo that no pr oto ct ion

would bo af for ded to hin in Gornan l aw,

-I . '}or ne r Best : "Df,e politischo Polizoi des dr i t to n Roichs"
in H. Frank : Deutschos Vorwaltunp;srocht , 1937 p , 424
Go oring , in a Vicnna spoo ch of 26 Mar- ch 1938 soons al s o
to have subscribed to the proservation of ac cept e d l ogal
f'orras , when he cl ei.m.e cl t hat "In Gernany a hun an being is
only killed if a court has sentenced pin to deat h and the
Le ader confirns the sentence ." Hermann Goering : Ro den
und ~~fs aet ze , Muni ch 1942 p . 350 .

2 . 1937 RGBL . 39 .
3 . See Go ebb ols speech appoaring in '28 March 19 44 odi t i on

o f VBlkischer Beobachtor , and Hitl er 's st ateoent adni t t i ng
tho right of civil di sobedionce , p . ' 122 of Me i n KaDpf ,
(Houghton Mi f f l i n ojition) .

. SECRET
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There are some borderline homicide and assault cases .

which may need further theoretical clarification. It is

obvious that no hereditary health legislation can be evoked

to justify the killing of old, ' s i ck , and helpless people in

rest homes, old age homes, etc. The perpetrators of such

acts, whet her principals or accessories, are guilty of murder.

But the question arises what.he.r or not the "Law for the Pre­

vention of Hereditarily Diseased Offspring" of 14 Juiy 19331

'coul d be invoked as a defense in numerous cases of medi cal

"operations" resulting in death or permanent bodily harm to

the 'v i ct i ms . Insofar as such operations have been 'carried

through in conformity wi t h and 'are covered by the terms of

t his law , wh i ch r estricts sterilization to nine cateBories

of case's, the law rn.i Bht constitute a valid' defense. But any

other operations not covered by these categories -- such as

operations on politically undesirable el ern.ent s :':-' wou Ld , ' if

resulting in death, be treated as nurder or mansl aught er , 2

and otherwise as an aggravated assauit. 3
o'

n. The Ne ce s s i t y for Retroactive Rescission of 'Naz i" L'aws

This example of the "Law for the Prevention' 'of' Heredi­

tarily Diseased Offspring" shows the limits to the usefulness

of existing criminal l egislation for the prosecution of

1. ' 1933 RGBL I. 529
2. 212 and 222 ST G B
3. 22 4 and 225 ST G B
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"

-,

domestic offenders . It is useful for the 'pr os e cut i on of
criminal acts insofar as they are not protected by legi sla­
tion enact ed by the .NazLs , It c'anno t be used to pros ecute
those respon~ib+8' for the inauguration or execution of r epro­
hensible policies , if these policies were carried through by
me ans of duly enacted laws and decrees .

The fact that a law or decree was duly enacted does not ,
of course , mean that its purposes were not reprehensibl e .
Even where , us in the case of the sterilization laws me nt i one d
above, the ostensible aim may not seem objectionable , its
actual intent becomes nora clear when seen in' the context of
the Nazis' whol e policy or when its avowed l egislative a ims
are compare~ with actual administrative practices . l In other
cases there ~ay not even be a question that 'a l aw - - no mat te r. . . ..'

h,?~, proper in form and enactment -- cannot s t and, '
In this latter category belongs the so -caliod r acial

legis,lation proper , e s pe ci al l y the, :"Law fo r the Protection of'.' , . .

German Blood and Honor,,2 and various decrees reducing the
status of the Jews ,t o that of ,mere al ave s , If ,this'l egis -: . • ~' . oJ . ... . . .. .:. • •

lation is to be considered Ivoi d 'only frob tho day of the
Mi l i t ary Governnent· 'Pr ocl amat i ons" mcs t, of those responsi bl e
~~r .t he inauguration and the 'exe cut i on of thJ:s 'pol i cy woul d
escape puniShment , so long as they had avoided direct partici-

. ' I "

pation in murder or a s saul t . No ~s~ at e attorney or jUdicial
official could be held criminally r esponsible for his share

r:-"Cr i n i nQl Respbnsibility in He~lth und.Racial Policy ofNazi Germany 1~R&A 3113 , forthcoming)
2 . 1935 RGBL 1146 - law of 15 Sept . 1935
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in the enf or cement ot: s anct.Lons ' against "race defilement" .

To be sure , not all officials who participated Oin the

enforcement ·of such a law wi l l be held criminally respon­

sible in any event . Many may be able to prove that they

applied it contre-coeur , tried to use delaying tactics , or

to help in other ways the victims of this 'legislation .

Yet it remains true that as long as the law is considered

valid law until it was officially rescinded , the ·pr os ecut i on

will be unable to make out a case against the small nucleus

of persons principally responsible for its being put on the

statute book and onforced .

The same considerations would generally apply to the

activities of menbe r s of official repressive agencies such

as the Eeople's Court ,l tho' various special courts , and the

Party and army jurisdictions . 8 If the laws on which their

jUdgments and sentences restod were not Oto be retroactively

invalidated , a prosecution could be· bused only on par . 336

of the German Criffiinal Code . ° hccording to this article,

an official may be held cr~inally responsible if he has

broken the law in favor , or to the °di s advant age of, one

party . Duo to the almost unlimited discretion left to the

court by the Nazi rules of procedure , 3 however , it would

be a next to impOSsible task to e s t abl i sh an intentional

disrooGard of procedural rules to the disadvantage of the

defendant . As regards the substantive law , Lndeed , the

1 . See Part II , this paper
2 . Law of 12 May 1933 , RGBL 1-1264
3 . See R& A paper on criminal procedure . SECRET
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very Nazi judges who are to be made r esponsible for a
". .. ' ; ' :

~ol i cy of systematic t errorism are· the ones ' who can mos t

effectively pretend to have strictly aahered to the spirit

as wel l as to the letter of the ncwLaws .. --I f - criminai

prosecution of state attorneys ' and members 'of Nazi courts

is conte~plated, the laws on which their main act i vi t ies

r estedl wi l l h~ve to be voided ~

If such retroactive . rescission is decided upon , it can be

handled in e i t he r of t wo way s :

a . A list can be promulgated r oscinding a number of

specifically enume r ated laws and decrees wi t h

r stroactive force .

b • . Tpe l aws and decrees to be r escinded c an be defined

in a ge ner al · way -- e .cr. t "all crimin al laws enacted

for the protection of Nationul Socialist Domination

and .i ns t i t ut i ons . " Interpret ation as to whi ch

crininal~ l aws and wh i ch penal pr ov i s i ons of ot her

l aws wouL dvcome under that' definition would be l eft

to, the court·~

E . The Statute of ,"Li mi t at i on

Wi l l it .' be necessary to set as i de t.empor ar i.l.y the statute
i

of limitation in order to carry throuBh the prosecution of

war criminals for the vt.o.l'at.Lon of dome s t i c offenses?
" .

I • •

1 • .L-iS , for example , the f amous par . 5, I , 1 of the sp eci. al.
decre e on wartime criminal l aw. of 17 . Augu st 1938 dealing
with "Undernining of tho ~li11 to 'Res i s t of the German
People ." (See Part II , this p aper) .
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I

As it now stands, the statute of limitations operates

after the lapse of 20 years in r egard to offenses punish­

able by de ath or hard l abor f or life j aft er 15 ye ars :f or

offenses . punishable by up to 10 years of h 8rd labor; and

af ter 10 years in the case of offenses punished by lessor

s ent ences . (par. 67, pe ria~ :code ) .

Due to the premature end .of the. Nazi re gime, most

maj or Nazi criminals wiil have no opport~nity to benefit

from this statute, espe cially as Nazi l egisl ation itself

has in many inst ances r etroDctively increased the scale

of punishments.
..

However, because a few Nazi s might still be able to.
claim i mmunity under t his statut e, it might be advi s abl e

t o take advnrrt age of the l egal proviso wh i ch allows can­

cellation of limitations for periods in whi ch there h as

been a complete bre akd own ·of criminal justice . l JUdicial

.. admfnd s t r at Lon under the Nazi s could certainly be so

characterized . A di r e ct i ve to the court, then, could be

.::3:s.sued or-der Lng t hat the .s t at ut o be disregarded for

.. offenses commd trtod ' between 1932 and 1938 . There would be

no need t o oxtend· t his period beyond 1938: the e arl ies t

dat e therGafter ·~t wh i ch the statute would ag ai n begin

to operate would be 1948; and it should certainly be

possibl e to br ing these crimin als to book by'then .
1 . Par • .245, Code of Civ: .Pr ocedur e
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F . ' Nazi Amnesties

In sharp co'ntrast to practices pr-evat Li.ng under t he

vve i mar RepubLLc , tho Third Reich issued a gre at numbe r of

amnesties . Such general amnesties were issued in 1933 ,1

1934 ,2 1936,3 1938 ,4 and at the beginning of the war in

1939 . 5 They wer e accompanied by 0. number of special

.~esties for the populations of newly annexed territories

and by various 'amnes t i e s for breaches of discipline in a

great number of ' professions . The gene r al amnesties cover

the following offenses :

a . ~finor offenses of all types covering :between

. ,- one to six mont.hs inprisonnent .and fines .

b . M~nor offenses by political enenies of the '
( , :

r egine covering defanation and sirular offenses

gene r al l y r esulting in pr i son t erns up to six

nonths.

c . Jill types of .of f ens e s and s entences of "over-, ' .

zealous" political adherent s to the new r egime .

vfuereas the 1933 and 193~ decrees (the l atter

insofar as acts in llu s t r i a ' s "Freedom fight "

are concerned) g i ve annesty for any Nazi act ,

the other amne s t ie s stop shor t of forgiving

wi l l f ul mur der .

1 .
2 .
~ .

4 .
5.

Pre s ident ial lxme s t y Decr e e of 21 March 1 933 , RGBL ' I , 134 .
~~esty Law of 7 Lugu,s t ,1 934 , RGBL. I , 769 .
J~esty , Law of 23 ~pr il 1936; RGBL . I 378 .
J!lmlest y Law of~~..? O ~pr il 1 93 8 , RGBL . I' 433 .. . ,
Fuhrered~ct on l~esty of 9 Sept ember r939 , RGBL . I , 1753 .
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These amnesties become all the more important in

that they extended not only to fin?l sentences end pending

tri~~s, but elso to c~ses still'under investig~tion by

police rn d st ~to at t or neys end cnses which h~d not yet

even come to the ct t ent i on o'f the rurthor I ties. 'I f the ,

offenses in question fell before tho dcte on which the

cnnosty went into effect, they were covered by it. l

Most Nc..zis under indictr:l.'ent C<:'.Il doubtless be pro'secutod

regcxdless of these Nc..zi ' cnne s t i es . But c few of them

might be cble to cl~m immunity under the, cl~use e~~using

~ . ,

"over-vzcal.ous cdhor-errt s ," In tho 1934 end 1936 m:mestios,
"

it is -truo , this cl~use wr:.s 'q'uci i f i ed by cpr'oviso thct it

w:r.s not to nppl. y "if tho n r.nnor of "exe cu t i on of their deed

or their natives Give proof of c d oprrrvcd nont nl.Lt.y;" No

such roservation, howevor, exists in either the 1933 or

. .. ,' ,...' . .. : .

1938 arme stios • Thus, thoso responsible for the ReichstcC

fire of 1933 night be nb.lo to invoke tho "Cr.mesty of that
"

yeo.:r which excused the "overzoelous." Consequontly, it

would bo a dv crrt cgeou s to tho prosocution if : thb cour-t. -we re

directed to disregcxd ell anno s t.Lo s which ospccd c.l.Ly benefj t

"overzealous adhorents .11

1. : 'I n regard to numer Lce.L
I see tho 'tc..ble in 'Civil, , ,

'..lffc..i rs, p. 58. ::

inportc.nce of these amnesties
'*'f ' . H b '';'j.J. .cu.r s end ook - ,III: Legal
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THE ORGANIZATION OF TERRORISM

A. " The ,Ri se of the System

I T~e Na~is' have neve~ left any doubt that once in power they

would not ·stick to 'fflegality." Insofar as the Nazis professed to

adhere to constitutional and legal methods, their statements were

for the record only. In fact, the word "legality" when used by

the , Nazis acquired a quite different meaning. It did not mean

that their orders would keep within the constitutional framework,

but that once in power they would have the right to do as they
to .' . ' • •

pleased. A Party newspaper put the Nazis' position very succinctly:
: . .

) ', .. ~

It is our 'Supreme task to save the German nation.
'Ever y t hi ng is legal which ~ill effect t~esalvation'of
the GeJ;'man nation. We are legal. ' You are legal. Your
legality means the destruction of the ,nat~onal opposition.
But our (Nazi) legality will start 'at the very moment

"when your (Republican) legality is:,on the way out. ' Ati
that moment we will usc-our legality to destroy yours.

This intention of doing away with the V!e i mar Constitution and
. , - .. ... . . .

its guarante~s ot 'free pol~tical' activity by all lawful organ~za-

tions,and of replacing it with the dictatorship of the Nazi Party

was 9penly ,Professed.: ,in the oral propaganda of the ,Nazi agitators,

and ..oven in. :thEi ,written~ocum.ents of the Party it was oIfly thinly.. , , .

veiled. As ju~tification, Nazi propaganda used to refer ,to 'a
. ." . :i ' :' . :. '

hypothetical Ooranund s t putsch for which these emer-gency meusure s
' 2

ostensibly were prepared.
• . , • l~

1. NSZ Rheinfront (Mannhein National Socialist newspaper) quoted in
a decision of the 'Foufth"Criminal Division of the Gorman Supreme
00urt o~ Jq September 1931, DIe Justiz. Vol. 7, ' 1931:";32, p. 159.

2. The argument and its history have been discussed in Wol f gang Heine
"Staats E;ri'chtshof nnd'ReicnsgerIcht {iber das hessische Manifest,"
Die Justiz, 1931-32, p.
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Immediately following the Nazis' seizure of power , thq campaign

of terror against their political enemies began . Its first object
, a _ • • •

The police were pro~ptly r eorganized with a view t o making

them a reliable instrument for terroristic activiti es . The

t r unche on was r eplaced by. heavy arms . Scores of SA and SS men

wer e r ecruited, and ol d trunreliable" police officials wer e

dismissed . The pol i ce were ordered to es tabl i sh t he fri endli e s t

relations. wi t h SA, SS , and the Stahlhelm organization of veterans

of the first rJor l d War . At th e s amo time the mo s t vv .i gor-ous measures

were ordered against the Corarrund s t .s, A c Lr-cuLar- by Hernann_:Goering
. a.

to a l l polic e .au t hor i t i e s on 17 February '1933 stated : "Hos t i l e

attitudes toward persocution"of SA, SS, Stahlhelm, and of
-: . ." ~; . . .. ': . ~ . : . '. j

I expect a l l police a u t hor i t i e snationalist parties Du s t be avo i ded .
. . . : .' ~" .~ . ;". . . . "

to establish the best relations with these or ganizations , which

contain the nos t i nportant elenents for the reconstruction of the

state . In a ddi t i on , ever y a c t i vi t y for national purposes a nd
:- ... . " - ' . . ff·

1 . The text· of this 'decla.rc.tion has been r eprinted in Ger?- RubIo .,
Das Dritte Reich , "Dokilllcntarische. Dnrstellung des Aufbaues dOt

' Nat l on , 1934 , vol • .:L ..29 Oicreai:ter quoted a s rdihlo) .
2. Tho Gorman original of thi s order is gi ven in Appendix I .
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nationalist propaganda should be vigorously supported .. . Only in

the nost urgept cases may police restrictions be applied to their

activities ••••The most stringent measures are to be used against

Communist terror acts . Police officials who in the exercise of

their duty make use of their firearns will be protected by me with-
. . '0

out regard to the consequences of their use . Every official should

always keep in mind that the o~ission of a measure will weigh uuch

more heavily against him than faults committed in the exercise of

his duty ."

The same attitude characterizos the address made by the new

Berlin police presiden~, Admiral von Levetzow , to officers of the

Schutzpolizei . "We do not forget the great services of the

National Socialist Party, of its valiar.t SA and SS. • • and thus

I ask everyone of you , please, do see in then your loyal allies ,

your most trustworthy helpers for the suppression of revolts a nd
, I

riots ." This order to treat the National Socialist and nationalist

organizations as the favorite sons of the polico seeningly did not

go ,f a r enough, for within a short tiUG the SA, SS , and Stahlhelm

were, first ,in Prussia~ and later in the other states , elevatod
'2 ' ,

to the rank of auxiliary police . This neasure allowed the SA and

§S , to assault and intinidato their poLf t.LcnL oneni~s under tho cover
" .;

, ,

of legality . Persons suspocted of wavering politically were to be
." .

impressed by the official coordination of the Nazis ' private ar ny

and its close cooperation with the s~ate police .

1 . Quotod fron daily Berlin supplomept of the Vglkischer
Beobachter of 24 February 1933 . ' , ' .

, "
Prussian"¢l.ccreo )of.~2 Febr.ua'ri,'1933 . Soo RUble , p , 45 , and-
Hans Volz , Daten der Gesch1chteder NSDAP , 9th edition , 1939 ,
p . 50. '
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A few days after the SA and SS had been clevated to the rank

of auxiliary police the Reicl~stQg fire broke out (27 February 1933) .

The fire, which was irWlediately attributed to tho COIUffiunists and

Socialists , served as a pretext to start a wave of syste~atic

prosecutions of ~olitical enenies . The arrest of 4 ,000 Coru:lunist

Party functionaries and the closing down of the Communist aDd
"I

Socialist pre~s was ordered .

A pseudo-legal basis for some of these' f:leasures was found. in

an emergency decree of the President "f or tho protection of the
-2

German people ". of 4 February 1933, issued ~t the instigat~on and

pressure of the National Socialist menbers of thE! cabinet . This

decree gave the police wide powers to prohibit and control

political meetings and , in redupod degree, to seize newspapers as

well as to forbid their appearance for n poriod of four weeks . The

pretext that ]larinus van der Lubbe, the presumptive arsonist, had

supposedly confessed to being associated with the Social Democratic
'3

Party was used to close down Social Democratic newspapers. Even

Center Party nevJspapers did not escape tho same fate , although

moasures taken against them were mitigated somewhat after some
'4

petitioning by high-placed ,Catholic political figures .

Those exceptional measures taken against the Corrr.lunist, the

Social DeDocratic , and to a lesser degree the Centor Party were not

related to ~ny ewergoncy , but wero part of a carefully laid plan to

s tcmp out opposition, ' pa r t i cul o.r l y loft -wing novoro n t s , as qUi;~kly

o.s possible, and especio.lly to ·e l i n i na t e ,thepossibility .Qf .t h ei r

4.

Hormann ' Goering , Aufbo.u einer ·No. t Lon , 'Bet.~i~r 19~4 , p . , 92 . "
RGBI . I; 35. '
A parti£l.l "list 'of newspapers .soi zcd ..or closed. :down .,by police ordEr
during 'the fortnig~t prededing.'~eichstagfir~.rin¥ be found in .
Appendix II (tp§.l· "~ '"

See official account in RUbIo , .p . 4·6 . .sECRET
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putting up a fight of a ny consequence in the national elect i ons of

5 March . The terror served also to show t he Germa n peopl e tha t

the left wi ng parties , a l t hough still formally appear i ng on the

election lists , were dooned .Insofar as the Co~munists were

concerned, this fact was na de officially clear bofqre the election .

Thus, for instance, Goering in a broadcast on 1 Mar ch de clared :

"V[e not only want to defend ourselves a ga i ns t the oonraunl s t danger ,

but it is our most important task to vanquish Comr~unism and to
. 1

extirpate it from Germany ."

The political terror exercised under the shield of s t a te

authority by Na t i ona l Socialist organizations was , however , by no

means restricted to the extreme left . It was a l so extended to the

Center Party, especially in those re gions wher e this party had a

large following in working-class circles . Thi s f act may be se en

frOB the me s sage of protest sent t o Goering by the chairman of the

Center Party in Drefeld: "The Center Par t y K're fe ld had be en

assembled in a closed Party meeting in the t own hall . The me e t ing

was broken up by the National Sociali sts a ccor di ng t o plans nade in

advance . A National Socialist conti~gent, part of whi ch had gained

adnission by false tickets , a nd part of whi ch had f orc ed t heir way

into the hall , threw a bonb at the speaker s ' platforn . One of the
'2

contingent struck Stegerwald with the butt of a revolver •

.To a certain extent this policy of terrorisn hnd been le gnlized

by the decree of the Reich President. " f or the protection of the " :j
' :3 .

people and state ," issued irmediately after the ReichstaB fire .

1 . Fritz Poetzsch-Heffter, '''Von Deutschen Sto..atsleben" in Jahrbuch
des Offentli6heri"Rechts , ' (1935) Vol . ·22 ·p . ..15 . (hereafter c.ited"
as Poetzsch ) . . " , . ". ,," .
Quoted in Frankfurter Zeitung , 23 February 1933 . .
RGB1, . I , 83.. .
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The ' decree had , suspended the nos t inportant f'undament.eL ri ghts

guaran t eed by the rJe i nar constitution . It a l l owed , aI.1ong other

t hings , search, se i zur e , and ar r es t wi t hou t any legal linitations .

In addi t i on , paragr a ph 2 gave t he Reich gover nnent the ri ght to

t ake over the functions of those s.tate governnents which wo uld ~10 t

conply wi t h the or der s issued by the Reich Governnent . It thus

gave the National Socialist ,gover nment additional legal weapons to

force into line recalcitrant state governments whi ch wer e loathe

to carry through the policy of terror .

Wi t h all legal hurdles thus cleared , the Nnt i ona l Socialists

started i mmedia t ely to establish concentration CQf.1PS so th~t t he

nor e dang~rous pol i t i ca l ene~ies woul d ,be safely out of the way

during election week . Goer ing hinsel f hus afu~i tted t ha t fron the

be ginning thousands of connum s t a nd Socialist func tionaries wer e

put Lnto . ~h~ s e concentr ::-tion ca mps . "Thus the concentration camps

wer e set up, in whi ch we ha d to put for the tin e being thousand

of functionaries of the ,Cormunist nnd Socialist Party . It goes

without saying that pere .and there some innocent people were hit .

It goe s equally wi t hou t saying that beatin~~ have occurred here and

t he r e and tha t Get s of brut~lity have been cOLmitte4 . But neas ured

by the past and by , the ,na gni t ude of the ~vent , the Gernan revolution

ha s been t he least bloody and the no s t disciplined of a l l
. 1

revolutions . fl .

The elections whi ch took pl~ce on 5 11ar ch in an ~tnosphere of

t error al t hough 'wi t hou t open Nazi interference-~t l east in the urban
: . .

areas- -gave the National Socinlists ne'I th:er a sinple zia j oz-Lty for. . .

their .C?'V!r: . ~1?-rty nor ~t o.Ge the~ wi th ot he cit:h~r ria t LonaLd s t p~r:ti'es
. ., .., .... ~ . ' ! . .

1 . Goering , op ., c i t., · · p~ 89.
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tho two-thirds ~ajority necessary for contitutional changes . The

parliaosntary difficulties resulting fron this situation wer e

circunvented by the siBple device of barring the Cor.L~unists fr oD

attendance in the Reichstag . This step proved to be r a t her s ir.lple

since those Conounists who had not already gone into hiding 'or f led

the country had been put into concentration canps before the

election . This a ct i on! of the _govcrnnent was offici~lly l egQl i zed

on~ week af t er t he decisive Reichsta g se s s i on in whi ch a two-third s

na j or i t y for the passage of the Enabling Ac t was nchi eved t hrough
' 1

the exclusion of the C61~unists.

Iraned Ia tely after the Reichstag elec t i ons the Nazi Party

s t arted to take over power fron the renaining non- na t i onali s t state

goverrinents . Whenever these gover nn ent s did no t gi ve vvay
2

voluntarily, SA troops occupi ed t he r e spective goverruJent 0ui ldings .

B. The Suppression of Trade Uni ons, Poli tical Pnrt ie s , a nd other

Organizations

' Al l trade unions , whatever their politicQl conplexion , triod

t o reach an a gr een en t wi t h the Naz i goverlli~e nt . ~J of fe ring to

renounce any kind of political ac t i vi t y they hoped to be a bl e to

continue' in their tra.de union functions . Their po s i tion i n this

attonpt to roach a conpronise with tho Nazis se ened f nvorable . The

work councils elections , whi ch ha d take n place i n Fobru~ry ~nd

lbrch 1933 , had ,onded with a resounding vi c t or y f or t he old

established unions .
.. , ;

1 . Prelininary statuto'for the "GIGichsc hnltnng tl of t he ste-te s wi th
Rci ch, 31 Mar ch 1933 , Par . 10, 1 , RGBI . T, 15Y. ,

2. See, for instanco, t he proclanation by which Ge ne r a l Fr anz
von Epp took over power'in Bavarin . ThG pr oclanation i s 'rcprintec
in Axel Friedrichs , cd ., Dokill~entG der Deutschon Politik, Vol . I ,
Die ,Nationalsozialistische TIovolution 1933, (citod heronft er a s '
Revolution) . 1935, p . 16 . Any forner Bavarian offic i e-~ e spe cial l y
Dr . Schaefer (present a ppoLrrt.o e of t ho !,~il;i. :tary GVv or-nnon t ' ,f or , -:;,
the Bavarian adninistrntion),nay t estify t o those na t ter s r ele-tine
to the taking ovor of the State Goverru~ont . SECP~T
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The representatives of the established unions had received

81 .6 percent of the vote , the National Socialist "l i s t s only 11 .7

percent , the CODrlunists 4.9 , ~nd various splinter groups 1 .8
1

percent . Disnayed by the result , the Nazis suspended fur~her

2
elec t i ons to work councils on 4 April 1933 .

Meanwhile, the nost inportant Socialist trade unions had shown

their willingness to reach a conpronri so with the Nazis not only by

r enouncing any further relation wi t h the Socialist Party , but , rillre
,

pos i t i vel y , by pUblicly weI coning the proclar.~tion of 1 tmy ~ s a

national holiday . They took ' this ge s t ur e of the Hitler gove r nnent

as proof of the Gernan wor ker s ' full acceptance by the national

cOlJr.J.uni t y.

The Nazis , however , had decided not to ent er into any

conpronise wi th t he existing unions . As ear ly a s the beginning of

April 1933 Dr . Robert Ley had been secretly appo i nted hend of "n

National Socialist cor:mittee for the protection of Gernnn labor ."
3

On 21 April the directive for t aking over the Gernan General Trade

Union Federation (Al1geneiner Deutscher Gewerkschaftsbund - ADGB)

and of the General Free Union of Salavied Enployees (Allgeneiner ."

Freier Angestellbenbund - AFA) had been issued . These directives

l a i d down that SA and SS nen wer e to be enployerl for the seizure of

t he buildings as well a s for the taking into custody of the

l ~ Gewerkschnftszeitung , 29 Apri l 1933 , p . ~70 .

2 ~ RGB1 . 1 , ,161
3. Ernst Frnenkel , attorney of · the SocinlDcDocrQtic Party

now enp};:yed by Foreign Econoni c Adnini strati on in Vln shi ng t on
nny be he l pf ul a s a wi t ne s s . "For additionn1 wi t nes se s
contnct officers of re-es t~blishcd SocialIBnocrntic Pnrty
and Tr~de Uni ons .

SECRET



40 SECRET
presidents and r egional secre t aries' of the organizat ions as wel l a s

1
of the branch directors of the Bank der Ar bei t .----

Tho, action was carried through a s provided in t he di rect ive .

According to an order of the At t or ney General a t the Berlin Di s trict.
Cour t of 12 1my 1933 , the a sse t s of the trade union s were se izod .

By an order of tho s~e au t hor i t y of 9 May 1933 tho as so t s of the

Social Democratic newspapers , a nd the Defen se Lea gue of the Beinar
, 2

cca L at ion forces (Reichsbanner Schwarz-Rot -Gold , wer-e also so i zed ,

Officially , the orders were issued in connection with the inquiry

against the trade union leader Leipart , who was cm r ged with

embezzl ement . Not hi ng was ever heard of ,this judiciQl inve s tiga tmn ,

and neither he nor any other prominont l abor l eader was eve r tried

for those fictitious embezzlement s .

The Christian trade unions , a group of unions whi ch had' close

relation wi t h the Center Party were granted a

somewhat mor e extended lease of life . The i r r epre sent a tive s were '

even a l l owed to at t end t he June conference of the I nt ernational

Labor Office.in Geneva so a s to prove the exis tence of indopendent

tra.do unions . Yet in spi to of the appear ance of t he 'Chr i s t i an

trade unionists , the German del ega tion , l ed by Dr . Ley, via s gi ven

a hostil e r ec eption . The usefulnes s of t ho indopopdent Christ i an

tra.de unions within tho framovJOrk of t ho Na zi s ta te had obviou sly

cone t o an end . Therofore on 21 June 1933 t ho Christia n t rado

union offices were seizod by the Nat ion~lsozi~li s t i s c ho Betrieb .

s~ellen-Or?anisatio~ (NSBO) a ccord i ng : to ' tho patt ern 'evoi vod

1 . The circular No . 6/33 of 21 Apr i l ,,1933'of tho Obors t o Loitung
der PO has boon reprinted in H. MUl ler , Das Sozialo Lebon i m
ifuU:o~Doutschlanc. , Berlin 1938 , p . 51 .' "

2 ~ Soo Appendix III for text of t he or dor .

~ SECRET



41
1

for the seizure of the trade unions .
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But since he exercised jurisdi~

Wi t h the trade unions gone , the political ~rt i e s reuained
. ,

-.
to be taken care of . Most of then had not functioned since April .

But ,insofar a s t heir legal . position was concerned , only t he

Cpflllilunist Party was outlawed . Menbers of the other parties still

continued as nenbers of town councils , etc . Therefore, by a n ord~

of the Prussian Mi ni s t r y o~ the Interior of 25 June '1933, the

Social Democratic Party wa s declared to be a party hos t i le t o the

state . Menbers were barred fron any participation in parlio..nents ,

city councils , and other elected bodies . As noted a bove , . the

property of the org~nization previously had boen ·taken over under

an injunction issued by the Attorney General of the Berlin Distri~

Court of 9 May . This action was now extended to the whole
2

t l t b d f'"errl ory , y an or er 0 Gorlng .

t ion only insofar as Prussia was concerned,his order was

"regularized" by a decree of the Reich Mi ni s t r y of t he Interior of '

7 July' 1933, which also invalidated the Reichstag seats of the
3

Jenocratic Party .

At the sane tine , the Biddle class parties wor-e "invited" to

disband . In the case of the Center Party and the Bavarian Peo ple 'S

Party , this invitation wa s effectively support.od by a search of, the

prenises of the organiza.tions C1. S wol.L C1. S by the, ar-ro s t of proninent

Party nenbers . , , Under this dispens~tio~, the follOWing pnrties

disbanded "voluntarily" : Gernnn st,o.tc Par-ty (Deutsche StaC1.tspC1.rtei)

as of 28 June 1933 ; Center ,Party (Zentrun) a s of 3 J Ul y ' 1933 ;

l ~ I.Killer , o p ~ cit . , p . 54.
2 . This order , whi ch a ppenr ed in Hi ni s t er i o.. l bl o. t t fUr die

Preussische' innere ' Ver wa l t ung I , 1933 , s . 749/50., ,i s, reprinted
in Poetzsch , p . 20 .

3 . Decree to Assure the Security of StC1.te Leadership; RaBl . I, 4~ .
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Bavarian People 's Party (Bayerische volkspnr t eL)- as of 4 July 19 33;

Gernan Hanoverian Party (Die Deutsch-Hannov erische Parte i ) as of

1 Juiy 1933 ; the Christian Social People 's Service (Die Rei chs

l eitung des Christlich-Sozialen Volksdienstes) a s of 1 July 1933;
° 1

t he GerDan People's Party (Deutsche Volkspartoi) a s of 4 J uly 193~

The GerImn Nationalist Party or , as it had called itself

since May , the "Gernan Na tionalist Front , " had been a s soc intec1 with

Nat i ona l Socialists in t he Reich Governoent since 30 J anuary . I t

did not , however , fare any better . Its organization , especially.

t he Nntionalist KaDpfringe , had pr oved thense l ves t he no st skillftil.

and uao s t serious opponents of the Nazi organiza tions . '1:here fo r e ,

their disappearance was mmnatory fron t he viewpoint of the Nazi

Party . In consequence , on 21 June 1933 these fornations were

prohibited on tho basis of the decree of 28 February 1933 is sued

a gainst Connunist terrorists dangerou s t o t he exi s t ence of the st~ e .

The Nationalist Front he adquarters wer e seized and occup ied by t he

polic e a nd SA. However , it pr oved di f f i c ul t t o di s band t his

nationalist organization . Although Franz Seldt e , tho l onder of the

Stnhlheln and neichs Mi ni s t e r of Labor , had a bandoned tho nat i onalist

organizations t o the i r f ate , they were power f ul eno ugh to continue'

resistance for sonetine before the SA with the help' of, t ho pol i co

was able t o get rid of this dangerous conpetitor . : The 'nenbers of

t he nationa.list Roichsta g gr-oupwcr-o al lowed to ' j oin the Nat ional
2

Socialist Reichstag group . en bloc .

The final blow to conpeting pnrtie s w~ s in' t he .naking, Qnd on

14 July the prohibition nnd dissolution of t he i ndividual

1 ; Poetzsch , pp . 21-22 .
2 . Se e Revolution , I , 44 ; Poetzsch , p . 22 .
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organizations was fo llowed by n gener a l law forbidding tho

1
farnation of new parties . The fund s a nd other assets of any kind

of or gani za t i on in disagreement or con peting wi t h the Nazi

organizations , insofar as they had no t been se ized before by

indivi dua1 n er.sur os or orders , wcz-e seized in r.ccor-dance IIi t h tho

law concerni ng the confiscation of Cormlunist property of 26 IJny
2

1933. Thi s l aw was extended to enbrace nny organizat ion hostilo

to or in competition with the National Socinlists . Lat er on , a

second law offic ially enlarged the basi s for confiscation . This

law "conc er ni ng tho confiscation of funds and assets of those

el enent s ini~ical to the existence of stcto and poople ll explicitly

nentioned property and rights belonging to tho Social Donocrntic

Party , but also included any other pr oporty ~nd assets used for the

furtherance of Marxist or any othor activit ies and noven ent s

endangering t he security of state and peopl e . The Reich ll i ni st or

of tho Interior decid8d on tho application of tho Law and no 10[;0.1 .
, 3

r-emedy 'Vms provided aga i ns t his decision . According to two , ~e.crc e s

the head of the Reich Food Estate was cnpowcrcd t o incorporate or
. 4

to a bol i sh vnrious agr i cul t ural organizations .

Long before these confiscatory Laws wer e issued , however ,

No.tional Socinlist " conni s snr s" had infiltrnted into 0.11 kinds of

cul turn1 , social ,. and oconon~c 0r cani zn t ions , a s wel l, as into

individunl business concorns . Sor.:etir:cs these conrri ssnr-s wcr o

a ppointed by locc..l Nc..zi or gnnizo.tions . In nc..ny cnsGs, the self - ,

styled " conrt l s so.rs " extor ted gr ec.. t s uns fro;.: indivi dun1s a nd

l~ RGB1 ~ I ; 479 ~

2~ RGB1 ~ I ; 293 .
3 ~ RGB1 . I , 479; a nd de cree of 5 Augus t 1933 , ~GB1 I , 5 72 ~

4 . Decrees'of B'Dec . 1933, ~GB1 . I , 1060 , nnd 16 Feb 19 34 ,
RGB1 . I , 100 . Se e Appendix IV .
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organizations by pronising to protec t then against rmr e fnr -reachi ng

Party denand s ,' Eve nt ua l l y t he ir a ctivi t ie s be caric so 0 bnoxious

t ha to t he se " conni s sar s u whose exis tence had never been re cognized

by l aw had to be of f i cial l y Vii t hdrawn by order of Rei ch Mi nister
1

of Interior Frick of 6 July 1933 . According to tho order the l a s t

" conni s sa r s " were to disappear as of 1 .October 1933. ' The orde r was

i n plenented by a circular of t he Pruss i an Mi nister of J ustico to

the ~tat e attorneys ordering theIl t o prosecut e ce se s of extortion

and illegal a s sunpt i on of publ i c of f i ce . However , whi le the

de cree nay have granted son e r elief to busines s enterprises and

ind i vi dual bus i nes snen f ac ed with extort ionate denands no such

r elief was i n sigh t for the thousnnds of voluntary organizations

and asso c iat ions whi ch were either for c i bly brought i nto line

( glei0hgeschal t et) or s inply shut down and their ~roperties

confi scated .

c. The Legalized Forns of Political Terror

The ' t er r or i s t i c progra.n of the National Socialists wa s put

into effect through two types of agenc ie s : (a)' the .L egeLi.zed

t error which wor ked through the courts and t he appli"cat ion ,of'

No. t Lcnn l. :·Soc i a. l i s t l egislation ; (b) the police and o'rganf. zn t LoriaL

t error whi ch a ppl ied forc e and violence di rect l y to 'pol i t i ca l
2

cnorii os wi t hout 't he intervention of LcgoL nGencies .

These f orns of terroristic act i vi t ie s were not Ilutual ly

exclusive and sonetines overla pped in prnc t i ce , as the fo l lowing

l ~ Poetzsch , p . 24 .
2 . The question of police terror hns been dea l t wi t h i n a

separate study . The pre s ent chapter wi l l treat Ila i nl y '
with the political forn .
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discussion will show:

(a) Prisoners handed over to th8 legal a ut hor i t i e s wer e

often naltreated and "prepared" before they were put at the

disposal of the legal authorities. Even af t er a prisoner had been

t urned over t o the legal Quthorities, he night be "released" t o

the Gestapo for further interrogation whcn intervening circw~ stances

nade it i nperative f or the Gestapo to wi t hdr aw the case frOLl t he

legal authori ties . In nany of these cases tho pr i soner died whi le
1

being f~rther investigated by the Gestapo .

(b) Political prisoners who had served IT sent enc e or who

had been acqui t t ed by the court were nevertheles s pu t i nto
2

concentration CRrJpS for "educational" purposes . lmy s ecret police

offici21 a s ~ell ~s any concentration canp officer can te~tify to

t his practice . Moreover , the concentration C ~J.1P files of

individual prisoners wi l l contain r~~t erial on this point . The nos t

r anous case in point was that of Mar t i n Ni er:loeller .

In sono instances, nor eove r , the "revision" of an "inadequate'!

court sentence was carried through by local Party. organizations

without goi ng through tho fornnlity of putting the political

prisoner into a concentration cnnp , He vms either ben t en or killed .

Legalized political terror was effected by neans of special

legislation enacted by the Nazis . The first penal sanctipns agai ns t

opposition gr oups wer e l aid down in the decree for t he protection

"1 . See f or cxanpl o the Ali Hohler' and the' Ral l "cases r eported by .
Gisevius; von der Lubbe volillrn, p . 147, 151 .

2 . "'liThen forwarding the clos s i er concerning the case to the
prosecutor f or the preparation of the charge in Court; the .
Gestapo en t er ed n r equest t o t he effec t t ha t t he ·pr i soner was to
be handed back to the Gestapo in ' the case of an a cqui t tal or "
after he had served hi s ' sentence ." HI Paper 23, ass CIn 136326 .
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of the Gernan people of 4 February 1933 .
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The decree incroaped the

nnxinun punishnent for an ntterwted publ i c incitenent t o ac t s of

violence fron one year to five years inprisonnent . The sane decree

contained certain adninistrative restrictions on public Qs sonbl ie s ,

and deternined the legal conditions required for suspondinG tho

publ i ca t i on of perioaioa1s . Bre aches of these regulations and

prohibitions were nade crininal offenses .

But the real cornerstone 01' the Nazi dictatorship we. s f or nod

by the above nentioned decree for the " pr ot ec t i on" of tho ppople

and the state of 28 February 1933 , issued in connection with the

Reichstag fire . Fron then o~ resistance to or de r s issued in tho

interest of public security wa s punishable by sentence t o hard

Labor and confiscation of property and even wi th co.pi t a.l punishnent

if a deo.th occured as a result of the contra.vention . IJoroover, the

application of the death penalty for poli tical offense s was gr ea t l y
2

increased .

At the beginning of April, pr of i t i ng fron the o. r t i f i cial l y-

created Coonunist scare , the scope of the death penalty was agai n

enlarged"in the " l aw for tho defense a gninst ncts of political
. 3

terror . " The above -nentioned law of 14 July 1933 nade pund sha b'Le

any attenpt to forn new political parties or to keep up orgo.ni za ­
4

tional activities of old political organizo.tions . The l aw for the

naintenance of the public peace and the lo go.l order of 13 October
5

1933 introduced the deo.th penalty for o.ttenpts on the life of state

1 ; RGBl: I , 135.
2 . See the special listing of laws and decrees containing the

death penalty as introduced ander ' t he Third Reich~

3; Law of 4 April 19331- RGB1 . I , 162•
.4 ~ RGBl ~ I ; 479
5. RGBI . I , 723
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enployees and Par-ty functionaries; it provided t'he s ano penalty

for any attenpt to snuggle anti-Nazi liter~ture into Gernany .

Whereas these laws and decrees were directed against a.ny

attenpt to r evive organizational activities directed a. ga i ns t t he

new regina, the law of 20 Decenber 1934 against surreptitious
1

at t a cks upon State and Party concerned itself nainly wit.h

individunls who persisted in naking disrespectful renarks nbout the

re gine . I t penalized slanderous utterances agains t the Gernan

nation, the Governnent, the Nazi Party, and its leading per sona l i -

ties . Even private nalicious utterances aga i ns t l eading

personalities were 'punishable if the author should have known thnt

his wo r d s n ight receive publ i c i t y . The truth of t he renark was no

defense if the statenent wa s liable t o e~dnnger the nuthority or

the good nane of the Governnent' or of the Party . The l aw agn i ns t
2 "

secret radio tran&litters, dated 24 Novenber 1937, nade unlicensed

broadcasting a crine punishable even if corrrlitted by nceligence .

To these special poli tica:l laws Dust be added the change s

brought about in Sections 80-87 '01 the Gernan Penal' Code dec..ling

with trec..son (Hochverrat) . Gernan law distinguishes between two

kinds of tr easonable' crines: High treason (Hochverrat) , which is

directed against the internal security of the state and treason

(Landesverrat) , whi ch concerns the external security of the stc..te

'in r-e Lat i.cn to' other powers . High t r-ocsori is the a ttompt to

alter the constitution by violence. It conprises a l so an under­

taking to 'sever territories fron 'the Roich (Section 80) . Even the

pre-Nazi law of high treason wen t far in pen~lizinB preparatory dnd

1 ; Law of 20 Decenber 1934 , RGB1 . I , 1269
2 . RGB1 . I , 1298
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conspiratory acts . To the general conception use d heretofore, the

Nazis added detailed provisions referring to pa r t i cular crine s,

nano Ly , duress directed against the Reich President or rien bers of

t he gover noen t (Section 81) , the training of arned forces or t he

a bu se of public e. ut hor i t y (Section 82), and a nunber of renoto nc t s

which were prelininary to preparatory a ct s . Such act s wore thos e

t ending to establish or naintain organized contacts for the prepara­

tion of high treason, or tending to influence tho nasses by

publications or other neans of COf.liillnication, or pr e paratory a ct s

corlDitted outside Gernany or by the i nportation of pu bl i cations or

other neans of spre~ding propaganda (Section 83) . The pr int i ng ,

distrib~ting, or keeping for distribution of printed I.1a tt er

containing treasonable writings was puni sha bl e if the pe r so n

cor.rr.l~tting any of these acts was in a posi tion t o r ealize tho

treasonable character of the contents aft er careful inve s ti ga tion

(Section 85) . All cases of treasonable undertakings Qnd conspiracies ,

and the particular preparatory a ct s nentioned a bove , wer e uade

capital offenses . The Naz i s rurt.ner introduced f i ne s without a

statutory naxiDlli~ and replaced ' the seizure' of pr oper t y belonging to

principals and ringlea4g~s by outright confiscation of t hoir

property .

Thes e laws and decrees forncd the nain l egal tools ' wIth whi ch

the legalized terror operclted until the be ginning of tho war . Af t er

the ~ar began . now penal ' legislation was introduc ed . One of tho new
. .

decrees · dealt,with " ex t r nor di nc.. r y noClsuros in the field of bro o..d-

casting" a nd subjected to sever-o -punishnont .l i s t eninG t o f orei gn
1

broadcasts .

1 . Decree of 1 Septenber 1939, RGBl, :683
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Of great s i.gndr Lc anco y'vns tl1e "dqc:r,ee en ~'specinl war t irao cr-Lne s!

which , interestingly en ough, bore the d~te of 17 August 1938, but

which was published only after the beginning of the war in
1

Septenber 193? Under p~rngraph 5, it ordered the death pennlty

f or whoever publicly tries to "under n i ne the will to resist of the

Gernan peopl e or their a l l i e s . " The loose warding of this section

covered alnost any forn of political res~tnnce and thus beca~e the

cornerstone for politicD..l prosecutions during the V'!D.. r . There VIer e

al so nunerous other pennl laws which by their loose wo rd i ng CQuld

be utilized a ga i ns t any forn of pqlitical opppsition . These laws

are not specifically discussed here, but are included in the lis~

below , inasnuch a s they riake the den th penalty ei thor nanda tory or

pernissive •

The following conpilation covers tho crines nade punishablo by

death under the pre-Nazi regine and those t o which the death penalty

wo..s , no.de applicable under Nazi law . In co.ntrast to tho three crines

punishable by doathbefore 1933 , thero appear no less then forty-four

under Nazi l nws .

A. Crines Punishable by tho Death Penalty under pre -Nazi Laws

1 . Murder (Ponal Code , Section 211);

2. Honicid~ thr9.UBh the usc of explosivos (Section 5,

Law ago Ins t the Criqtnql and Danger-ous Use of Explosive~

of 9 June 1884 -- Gesotz". ,von 9' ,Juno -1884 gegen den

vorbrecheriscten und 'goneingofaehrlichon Cobrauch von

Sprengstoffen TRG1 . 61); ,

3 . Slnve -rniding, involving the loss of hULlnn lives

(Spction 1 , Lnw on the PU!1ishIlent of'Slave Ro.idors ,

of.J~lr 1895 -- Gesetz zu~ B9~trafung dos SklQvenraubes~.

1 . RGBl I , 1455 .
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Crines Punishable by the death penalty under Nazi l aws

1 . High t reason (Penal Code , Section 80 ;

2 . High treason by neans of coercion (Section 81) ;

3. Conspiracy to CODLlit high treason (Section 82) ;

4. Certain acts preparatory to conoitting high

treason (Section 85);

5. Undertaking to kill the Reich President (Section 5,

no . 1; Presidential decree for the Protection of

People and State , of 28 February 1933 - Verordnung

des Reichsprgsidenten zuo Schutz von Volk und Staat ,

RGBl . I, 83) ;

6. Arned r i ot s (Sec t i on 5, no . 2, (i bi d . ) ;

7. Deprivation of liberty for the purpose of t aking

hostnges in politicnl strife (Section 5, no . '3, ibid.);

8. Causing the death of a. person by violatinG certain

executive sequrity r egulations (Section 4 , ibid .);

9. Terrorizing the populnce by cOnTritting offenses whi~

wearing a Nazi uniforn (Section 3, Law aga i ns t

" Vi c i ous Attacks Directed agai ns t State and .Party

and for the Protection of Party Uniforns , of

20 Doconber 1934 -- Gesetz gegen heintUckische

~\nhriffe ' auf Staat und Partei und ZUIl Schutz de r

~arteiurilfQrmo~;( RGBL . I, 1269) .

10 . Posing o. s 0,. I.lenoer of the pol i ce or ~ f the Arood

Forces while cO~~litting a crina (Section 1 , de cr ee

on the Extension of Crirrinal Protection .a ga i ns t

False Assunption of Public Authority , of 9 Apr i l

1942 Verordnung zur Erweiterung und Verscharfung
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des strafrechtlichen Schutzes gegen l~ltsannassung

(RGB1 . I, 174);

11. Caus'i.ng danger to life and property by "t he use of

explosives; {Section 1, no. 1, Law for the Defense

against acts of Political Terror, of 4 April ' 1933

Gesetz zur Abwehr politischer Gewelttaten, (RGB1 . 162) .

12. Arson or expl,o sion of a public buildi ng in order to

intinidate the pop~lace (Section 1, no. 2, ibid);

13 . Causing a public danger by the use of poison, or by

inundation (Sectio'n 1, no . 3, ibid);

14. Spreading news fron foreign broadcasts (Section 2,

decree on Extraordinary Measures concerning

Broadcasti.ng, of 1 Septenber 1939 -- Verordnung

llber ausserordcnt1iche Rundfunknassnumlcn

.RGB1 . I, 1683);

15 . Undertaking to betr~y state secrets (Section 89);

16 . Undertaking to obtain state sec~ets with the intent

to betray (Section 90);

17 . Disloyal conduct of dip1or.m tic affairs (Sectio'n' 90g) ;

a . Contacting n foreign govermlont with intent

to seriously injure tho Reich (Section 91,' I)

b . Contacting ' a foreign govor-nnent with intent

sorious1y to injure a Reich National {Sectlon 91, I~

18 . Sorving with eneny forces durinG tino of war

(Section 910.);

19. Aiding and abetting tho enony (Scction 91b);

20 . Causing a grave danGcr to Gernan reputation by untrue

statenents (Section 90f; II) '; , :
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Es pionage (Sec t ion 2, decree of Spe cinl VJf'.r t i ne
. .

Crinina1 Law, of 17 August 193 8

Kriegssonderstrafrechtsverordnung ,. .r?GB1.'; 1939 ~

1,1455, 2131);

22. Illegal guerrilla war fnre (Section 3, ibid.);

23. Und~rnining of n i l i t a r y strength by incitonentr: ~. \, or ,. ' .
to di sobedienctr'\"de ser t i on , or by s e1f-nutila t i on,

and certain other neans (Section 5, ibid);

24. Any offense, intentional or negli gent, i nvolvi ng

a serious danger or di sadvantage to the war effort

or t o t ho s ecurity of t he Reich, whenever " t he

sound instincts of the people" indica t e tha t the

regular pena l t y woul d not be a suf f i c ient

r etribution for the ac t cOD£u tted (Section 5a, i bi d . ,

as aoended by the Fifth decree t o supplen ont the

decree on Special War t i ne Cr i ninal Law, of 5 May

1944 -- FUnfte Verordnung zur ErgRnzung dor

Kri egssonderstrafrechtsverordnung, RGB1 . I, 115);

25. Persistent a ct s of injuring the vi tal i t y of t he
. .

Gernan people through a bor t i on '(Sec t ion 218);

26. Serious cases of f ailure t o r eport cert a.i n i npeudinc

capital crL~es (Section 139 II);

27. Sabota ge of n i l i tary equi prlen t , defe nse i ns t allntions,

or per t i nent r aw nater ial s (Section 143a);

28. Sabota ge of vital supply plnnts (Section 2, de cree

on the Protection of the Y!nr Potential of t he GorDan

People, of 25 Novenber ·1939 -- Verordnung zur

Erganzung dar Strafvorschriften Zurl Schutz de t
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Wehr kr nf t des deut schon Volkes, RGB1. I, 2319);

29. The offense connitted by a GerDan national of

transferring to, or ho~ding i~ another country any

private proper ty t o the detrincnt ' of the Gornan

econony (Law agai n'st EconoDic Sabotage, of 1 Dec en ber

1936 -- Gesetz gegen Vli r t s cha f t s sa bot age R<?-Bl. I, 999);

aO. Setting roadblocks wi t h Lnterrt c.t o rob (Law aga Ln s t;

Hi ghway-robbery through Usc of Roadblocks, of

22 June 1938 -- Gesetz gegen Strassenraub n i t te l s,

Aut ofa l l en , RGB1. I ', 651);'

31. Kidnaping of children with the intent of extortion

(Section 239a);

)2. Intentionally endangering r ail, wnter, or a i r

trans porta tion (Section 315);

33. Destrubtion, concealnent, or r etention of necessary

r aw nat er ial s or products, or concealn ent or

f alsification of pertinent coupons and certificates

(Section. r, Or-d i.nanc o on War Econony, 'of

4 Scptenber 1939 -- Kriegswfu~tsschaftsver?rdnung,

RGB1. I, 1609; and of 25 Mar ch 1942, RGB1. I, 147);

34. Mi sappr opr ia t ion of ob ject s g~thorod t~ ough tho

public rIctal collection (Ordinance on the Prot ection

of tho Me tnl Collection of 29 Mar ch 1940 --

VeDo::dnung ZUD Schutz der Me ta l l sar..nl ung s ,
. . '

RGm, I, 565);

35. Mi sappro pr iat ion of ob ject s gathered i n the collection

of winter gnrnent s (Ordinanc e of the FUhrer on t he
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Protection of Collection of Wi nt er oarnont s f or t he

Front , of 23 Decenber 1941 -- Verordnung de s

FUhrers zun Schutz de r snrJnling von VJi nt er s8.chen

fUr die Front , RGB1 . I , 797);

36 . Making untrue statenents a bout the denand or nnount

of labor or .r aw n~terials, products , nnchines, Qnd

tools in the arnaLlent industry (Decree of th~ FUhrer

on the Protection of the Arnanent Industry , of 21

March 1942 -- Verordnung des Fuhrers Zurl Schut z de r

..... 'Rllstungs~irt schaft; , RGB1.• I ., 165);

37 . Looting in evacuated districts (Section 1, Decree

against Enenies of the Peo ple , of 5 Septenber 1939

Verordnung gegen Volksschadlinge , RGB1 . I, 1679);

38 . Any offense a ga i ns t life , linb or property (not Q

contravention) connitted while t aking ad va ntage of

air-raid precautions (Section 2, ibid) ;

39 . Endangering national resistance by corlili t t i ng arson

or other crines which create dangers to the pu bl i c

(Section 3 , ibid .);

40 . Any crininal offense ' conrri t ted with in t en tion of

t aking 'advantage of the exceptional condi ti ons due

to the war , pr ovi ded .t he " sound instincts of the

people" require the denth pennl t y in vieVJ of the

viciousness of t he of fe nse (Section 4 , ibid .);
. . . . . . .. ... . . -

41 . ~~y use of urns or of sinilarly d~ngerous instrurmnts

while cor~itting rape , r obbery , or any o t he r nc t of

serious violence, . or threatening a person 's lifo or

linb with such weapons , or a t tacki ng or repelling
SECRET
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pursuers with such weapons after cor.mitting a crine

(Section 1 , decree a gainst Violent Crininals, of

5 Decenber 1939

RGB1 . I, 2378);

Verordnung Begen Gewaltverbrecher ,

42. A t hird pffense connitted by Q person regarded ns a

dangerous habitual crininal , provided the death of

tho offender is necessary for tho protection of tho

national cormunity or for the sake of a just

retribution (Section 1, Law on changes of tho

Crininal Code, of 4 Septetibcr ~941 - - Gesetz zur

"Anderung des 'Strefgesotzbuchs , RGB1 . I, 549);

43. Any further sex offenso corrrlitted by a person

previously sentenced for indecent a s saul t by duress

or agai ns t " children or for ra pe (Sections 176-178),"

pr ovi ded the death of the of f ender is necessary f or

the protection of the national cor~llinity or f or the

sake of a just retribution (Section 1 , ibid);

44 . Violntion, e i t he r intentionally or by negligence , of

orders issued by certain executive agencie s , concermng

the organization. of . total wor , 1"1' ov ided t he violntio n

caused a severe di sadvnntnge or a seri ous dancer t o

. ei ther the conduct of tho .wo..r .or the security of the

Reich (Ordinance f or Securing d Total '1nr Effort, of

25 August 1944 -- Veror~nun~ ~ur .SicherunB des

totalen Krie gseinsntzes, RGE1 . I, 184)~

In order to understand fully the scope of .t hos e new"provisions,

two other changes in the Gornan crininal lew ~ust be t aken into

account : SECRET
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1. Attenpt, incitenent, volunteering, conspiracy, and

participation as an accessory wer e liable t o the sane

penalty a s the connission of the consurrr~ated of fe nse .

2. Juveniles between the age s of 14 and 18 were no longer

exenpt fron capital punishnent.

Of · equal i n portance with the building up of pena l l egi slQtion

giving the National Socialists the legal weapons t o suppross t heir

enenies was ' the Nazis' policy of denying and depriving t he victins

of the regine's terrorisn of any legal protection . Thi s pol i cy

of .non-intervention was carri'ed through on t he l egisla t i ve as wel l

as the adr~ini s tra t ive levels • . On .t he l egisla ti.ve l evel there were

a nunber of arnesty laws which barred the courts and pro se cut i ng

authorities fron taking cognizance of any crininal a ct s c O~ll~itt ed
. 1

by "overzealous adherents of the Naz i Party ." On t ho adnini stra-

tive level this ' policy neant that the Mi ni s t r y of Justic e was

conpletely disinterested in having the pr os ecut i ng aut hor i t ie s

follow up the nurlerous crines cOnLlitted by the Nazi organizations .

It also ,neant that the Ministry disre garded r eports on a t r oc i t ies

connitted by those organi za t i ons and gave neither encourngenent

nor orders to start official inquiries .

In addition, the riGht of terDinating pendi ng le gal pro cedures

by fiat of the sovereign (riGht of Abolition or Ni eder s chl a gungsrecht .

was Disused t o cover up intended or a l r eady exe cut ed Ilurder s by

Nazis. If sone Nazi authorities pre pared a nurder , they nade such

1 . Details are Gi ven in Part 1, of this paper . Insofar a s the
3 July 1934 law is · concerned see tlHernann Goering as a War
Crininal" R & A No . 3152.
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nurders "legal" by using blanks signed by Hitler or Goering, and

renouncing the State's right to order inQuiry and to bring the
1.

culpri t to trial.

D. The Responsibility of Various Agencies

The basic legal and.adn i ni s t r a t i ve patterns of oppression were

worked out in theory and practice by a nULlber of top Gernan a gencies .

lillY differences in pol i ci e s thus elaborated · in these various Reich

agencies were afterwards ironed out by the Reich Chancellery he aded

by Reich Minister Heinrich Lar.mers. Ju t er the outbreak of war, this

cask was carried out by the Minister~ Council for the defense of

the Reich, of which LarlUers in his position a s head of the Reich
2

Chancellery was the secretary .

The nain ninistries and other high authorities involved in

these procedures included the following:

1 . Tho Hi ni-s t-FY of Jil's,tico

This 'Mi ni s t r y was responsible f or the ' fr~jinG of

legis-lDti6n~ ' Evon' !i f 'n' : 'i-eco of 'loei'sl ett:lon or ici n.">,t od in"

anot he r ' r:i ni stry, tho Minis·try of ~u'Stice ' par t Lc Lpa ted 'in" tbe
, '

elaborc:.ti on of the :new icgislo..tlon,. particularly if it was '

crininal legislation . ' t . ' ••• . • ' .

At the sane tine, the Ministry assuned the highest '

adninistrntive responsibility in the field of the afulinistration

o~ crininal justice, for it could order the state attorrieys

ei ther to prosecute or .not t o' prosecute specified cases . The

1 . As regnrds tthis procedure see Gisevius; van 'der Lubbe voluno
p. 144. Gisevius was an official of the Gerrmn Consulate in
Geneva and f orper official of 'Rei ch MinistrY 'ot Tnterior (to
be reached through OSS Bern.) He nay testify to the use of the
nurder blanks . ' ,

2 . , See Lanners' deposition : ' Sevent h Arny Interrogation Center,
US Arny, APO :358, Ref. No. SZIC/32, 29 May 1945. '
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responsibility for never having ordered any inquiry into the

countless political ourders corrrl itted by the N~tional Socialist

regirill rests entirely with this Ministry .

Fron 1933 to J anuary 1941 tho Ministry wns heC'.ded by

Dr . Franz GUrtner·. Afte r his death in 1941, t he ni ni s t r y

was provisionally headed by the Secretary of state ,

Franz Schlegelberger . In 1943 Georg Thierack , tho for~er

president of the People 's Court , was a ppoi nt ed Mi ni s ter and

renained in office until the end of the re gine . The t wo

Secretaries of state in the Ministry were Dr. Rolnnd Fre i s l er

and Schlegelberger . f~ter Freisler 's appoi n tnent ns h e~d of

of the People 's Court , H. KleLIn wns ·a ppoi nt ed Secre t ary of

State . The sections of the Ministry nost responsi ble -for t he

frmling and execution of the terroristic policies wero the

section on Crininal Legislation , headed by E. Sc h~fer , and

the section on Crininal Prosecution , Crininal Proc euure , and

Prisons , headed by Dr . Volloer .

2 . The Ministry of Interior

The l1inistry of Interior was chiefly instrlli~ental -i n t he

elaboration of political legislati0n prope r l y so-called . It

was chiefly responsible for t he issuance of the eDerboncy de cree

of 28 February 1933 and of the ena bl i ng ac t of 24 ~larbh 1933 ,

by which Nazi rul e was substituted f or t he -legi s lative pro cos s

a s pr ovi ded by the We i nar Constitution . It ·wa s equal ly

responsible for a l l legislative a s well C'.S adfli ni s t rat i ve

oeasuros a ini ng a t the suppression of independent and socinl

organizations and the confiscC\tion of their [ls se t s .
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The Ministry of Interior was he aded by Dr . Wi l he l n Frick..
up to 1943, then by Heinrich Hinnler . The S.ecretaries of

State were Dr . Hans Pfundtner and Dr . Wilhelo Stuckart ; af t er

1943 Dr . Stucknrt served a l one . The he ad of the Section f or

Constitution and Legislation responsible for the working out

of ter roristic legislation was Dr . Dor ner Hoche .

3. The Highest Party Authorities

The Party 'authorities were not supposed to bring pressure

to bear upon those officials and agenci e s entrusted wi t h the

adn i ni s t ra t i on of crininal justice . This principle , however ,

was never seriously adher ed to, a s can be seen fron the

r epeated attenpts to enforce sone nea sur e of ord0rly pr ocedur e

upon Party per so nne l so far a s such interventions into the

course of justice wer e concerned . The following extract fror.l

an order of the Party Chanc ellery of 19 qctober 1944 nay be

taken a s evidence :

~An gording to para graph 3 of the circular of 2 Decenber

1942 (Rei chsver f ugungs bl a t t, Ausgnbe n, Folge 50/42) direct

interventions in pending judicial procedures are not a l lowed .

The opinion sonetines a dva nced that this circular conc erns

itself with civil l aw cases only is incorrect . The pr inciple

t ha t al l Party of f i cers have t o r efrain fron Gn illicit and

inadnissible pro s sure on jUdicial pro ce edi ngs nl so exte nds t o

crininal trial s .

"I f a Party of f i ce de ens it i~perntive to nake the court

~>: . : ,..i f ani l i a r wi t h the political posi tion of t he Party conc orning

an individual crininCtl case , the Party Chnnce:).lery-hns to be

inforned , so a s to t ake tho nec essary steps with the Reich
SECRET
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Minister of Justice . Direct negotiations wi t h the cour ts ar e
. 1

not aduissible ."

The responsibility for participation in acts of judicilli

terrorisn on the higher level rested therefore with the Party

Chancr.ellery . This fact, however , does not exclude the pos s i bi -

lity that individual Party Qrganizations exercised pr e s sur o on

the respective district a t t or neys ' offices and the local courts

in order to effect their terroristic ains .

4. The Courts

While the a3encies nentioned above were r esponsible f or

the franing of legisl'ative policies , it v</ c:. s the courts having

jurisdiction over political crines which gave Qdninistrative

directives , exercised political pressure in gener a l , and

assuned direct responsibilities for carrying t hrough the

legalized terrorisn. The uost i npOrtnnt courts involved wer e

the following :

a, The People 's Court and the Suprene RGich Attorney

at the Court .
2

The People 's Court was established in June 1934

to handle cases of high treason . The jurisdiction of

the Pcop.Le t s Court was extended sovern.I tines and a t

the end of the regine was alnost all-enbracing . The

different sections of the court travelled throu ghout

the country , each one conposed of two profe s s ional

jUdges and three. Denbers a ppoi nt ed by Hitler fron the

1 . The order 332/44 is printed in ReichsverfUgungsblatt published
by the Party Chancellery of the NS Party , edi t ion C, Muni ch ,
19 October 1944. .

2 ~ Law of 24 April 1934, RGB1 . I , 341 .
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SS and P6:rty r anks . "on .acc ount ,Of their spccLaL knowledge

of defense a ga Lns t subversive o..c.t.~v,~ti,e.s , or because

they ar e intinately connected with the politicnl trend
. 1

of the nntion . ft

'. . Up to 1993, the President of the People's Court

was Dr . Geor g Thierack, who bccano the l ast NQzi

Hi ni s t er of Justice . Roland Freisler then succeeded to

the Court Presidency . Suprene At torney Gene r al of the

People 's Court was Lautz .

b . The Appeal Courts Qna the Attorney General a t the

Courts .

The APpeal 9ourts , handled onll ninor trE~son c~ses

transferred to their jurisdiction by the Suprene Reich

At t or noy' ,'GenerRl of the People 's Court .

c . The Special Courts .

After 1933 political cases, insofar a s they wer e

not handled by the People 's Court , were hnndled by the
2

Special Courts set up Qt the various district courts .

In the ea.rlier period of the regine , these courts were

especinlly nctive in convicting nen ber s of left~wing

parties who hQd tried t o ke ep pontncts with Deo bor s of

their f orner orgc. ni zn t ions .

1. The 'Qc t i vi t i e s of the Peo ple 's Court have been described in
F\l interroga.tions 4208, 4373; 4419' by a jUdGe .of the VrUr zburc
district court who was a n onbor of the'Suprene Roic.h 'Attorney 's
StQf f Qt tho People 's Court until 1944. .

2. See decree of 21 Mar ch Qnd 6 Hay 1933 RGBl I , 136, 259 .
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d • .
n

The Hauptnnt·SS Tribunal in Munchen- Stnrnberg a s

well a s the SS Courts.

The lower SS courts handled poli tical cases inso-

far a s they concerned nenber s of -tho Hi ghor SS staffs,

of the SS Troops for Special Tasks (Ss-verfllgungs truppe),
1

of the SS Deaths-head Fornations (SS-TotenkopfverbRnde)

and of the police forces for special operation .

e. The Mi l i tar y Courts .

The Suprene Military Tribunal (Reichskriegs gericht),

th~ Military Courts ; of Appeal , a nd the Lower Mi l itar y
-Court hand l ed political cases involving nenbers of t he

Arned Forces . According . t o r eports enana ting f roLl French

sources, the nenbers of the Suprene Mi l i tar y Tr i buno..l

showed suprene disre gard of the nos t elonentary rights

of the defendants~n ~of Gernans a s wel l a s fo re igne r s ,
2

who were triod before that court .

In 1944 nany 01' the functi ons of the n i l i tar y courts

were transferred to an l~ny Central Court ( Zentralgeriffit

des Heeres) sitting in Berlin This Arny Central Court t ook

cognizance of all political of f ens e s cOfmitted by neober s of

the l~ned Forces 'Jinsofar a s tho People ts Court did not
take jurisdiction~ .

1 . Decree of 17 6ctober 1939 ' and Executive Decree of 1 NovcnbQr
1939; RGB1, I , 2107 , 2293 ~ a nd Oecroe of 17 Apr i l 1940 ,
RGBl , I , 659 . .

2 . CID XL 9277 and 9278 contain a r eport of .29 Apr i l 1945 on the
functioning of the Supren e Mi l i tar y Tribunal . 'Tho Pre s i den t
of tho Supr-orie Mi l i tar y Tribunul was 'Adn i r nl Bas'tian , and in
the last n on t h s General Von Scheelo ; the Chief Prosecuting
At t or ney was Colonel Kraell ; the Presidents of the different
sections wore General Barwinski , General Rischer , General
Ernst» General Neunann ; Adniral Harpst , General Hoffnann ,
and General Schnautzer . .

3 . Allgeneine Heeresnittnilungen No . 326/44 , issued 21 June 1944 .
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E. The Problerl of Statistics and Records

SECRET

No stntistical infornation is available to ass at this tine

which would give an adequnte , picture ,of the results of political

terror in Gerrlnny between 1933 and 1945. No conplete list of

persons nurdered for political reasons is presently available;

nor is there available any conplete record of the nurlber of persms

kept in concentration canps or otherwise nistreated by the Nazis .
,

Notwithstanding the lack of full statistical data, it is possible

to differentiate anong a nur~ber of categories of political ,nurder

corlDitted by Nazi agencies, organizations , or , individual Nazis anfi

to present pertinent cases under ehch hending . It nay also be

recognized that in the najority of instances the nurders were
, .

carried through ,~ad.Dini stratively", but in sene case s political

nurders were carried through by nore or less fornalized proceedings

before the courts. The categories of political nurders are the

following :
1

a . Political opponents

1) Corh~unists (Tha~rlann)

2) Social Denocrats (Hilferding)
....; . - ' " .... .

, .
Nationalists _(Oberfohrcn)

Mili t ary Leaders (Von l'.Ji t.z Lcbcn)

3)

4)

5)

6)

Trade Unionists (L . ErdI.lann)

Other Leftists (H. Litten)
" ,, . .. ~ ..... ~_ .

: - - .
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1 .

b . Menbers of Religious Opposition Groups

1) Cntholics

2) Protestants

3) Sects

A , selec ted , list of people rrurdez-ed for politic~l reasons nay
be found in l~ppendix V.



c . Jews and Gypsies
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d . Persons killed out of personal revenge (Von Kahr)

e . Persons killed on a c count of special knowl edge of f acts
which had t o be ,kept secrot in tho intere st s of National
Socialist s (RaIl)

f . Persons killed e s Q result of r.Ustaken identity
(Willi Sch1:J.id t )

Such statistical r ecords as ~re ~vo.ilable will be found in

one of several places . ' The nature of these sources and their

respective value ar c exanined briefly in the f ollowing pa ge sl

I ~ Judicial Records

Gerr.1O..n cr-Ltrlna.L ste.tistics have been published up to

the year 1939 . These statistics do not , however, cover the

work of the People 's Court , in which £'.. steadily increasing

~ nunber of ,ol i t i cal crines were handled , nor do they include

the cases coning before SS a nd Police Courts ~nd Mi l i tar y

Courts .

These statistics have been publ i shed in a bbr evia t ed

forn up t o 1940 in Hi r t s cha f t und Stntistik . : Tho full result s

ar e regularly published in Krininnlstnt istik , which forns
•

part of the Statistik des deutschen Reichs ; . the largest

crininnl sto.tistics n.r e those for 1933, nnd . 1934 wh:Lch appea r
, .

in the St~tistik des deutschen Reic hs , volUIle s 478 and 507 •
. .

But these st.:.:.tistics ar e no t very revenling due to the shifts

in the syster: of r epression , the a dd i ng of nunerous new

crir.:innl offenses a nd the virtunl di s uppe ur-anc e of sorie old

ones, and the a bsenc e of fi gure s for the a.c t i v i t i e s of the

People 's Court . It 'wa.s pointed out a bove that the Nazi
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law provided the de~th penalty for n grent va.riety of crines.

How n~ny persons suffered this penalty is suggested by an

ar t i c l e pub~ished by Georg .Thi er a ck , Minister ·of Justice ,

on 23 Augus t 1944~ in which a.re given the figures for the

growth of t he nunber of dea.th sentences during the 1940-43. .

period . These figures seen to include deeth sentences. handed

down by al l courts coning undar the jurisdic4!ion' of the
. . ...... .

Mi ni s t r y at .J us t i ce (incluqing the People 's Court , but not

the Mi l i tary and SS Courts) : .

Year Nunber of Death Sentences

1940 ...............• 926

1941 ~ ••••••••••.••••1 ,292. . . . . . . . ,

1942•••.••......•..• 3,660 ·

1943••••..........•. 5,336

A breakdown of t he 'l e ':l ~·h sentences handed down in 1943
, 1

i is drawn i n the followi ng table : "

Crines Nunber,.. Sentenced

High t reason . • • • • • • • • • • • • . . • • • . • • • • • • ~ ~ ~ 1 , 747
Crines a Gainst the broadca sting laws ••• 11
Underniiling ' the ' Peopl e's 'wi l l ' to resist.;.'

ana e ••..••.......•. ••... ....•... ; : ~ ~ ~ ~ 108
Crines aga i ns t t he occupying power . • • • • • 282
Sa botage and ins ubordination by foreign '

workers ; . . . . . . . . . . . . . . . . . . . . . . . 138
Retention of a rns by· c i t izens ' or 'the'·' ·

Protectorate .••.•••....• ~ .. ~. ~ •. ~ ~ ~ .• ~ 39
Retention of arns by Pol es •• ~~ •• ~~~ ~~; ~ ~ 2
Sabota ge in t he Pro tectorat e . . . •.•••••••• 66
~iurder , attenpted fillr der ; ' and ' v i ol ent ' "

c r Lrie s ~ ~ ; ~ ; ~ ~ ; 250
Refu sal to·help · ai~ ' ra~d · v j~ t ins . ~ ~ •• ~~~ 3
Ar-son •• •• ••••••••••••••••••••••• ••• ~ . . . . 35
Danger ous ha bi t ua l crininals ( t heft,

fraud, taki ng advant a ge of the black';"
ou t and of war -t ine c~ndit ions ) ••• ~~ ~ ~ 938

Theft s f r 0D t he railways . . . . . . . . . .. . . . . . 122

1 . These fi gures were published in the Reich Ministry of Propaganda
publication , Die Lage j 23 August 1944 , and are taken frOD News
D~gest, 21 April 1945 , #1740. SECRET
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Criees (contd .) · Nunber Sentenced (ccntd~........ ....... ... .
Thefts of ·fie1d"post·par6e1s ~ ~~~ ~ ~ ; ; ~ ; ~ ;

Abortion•••••••••••••••••••••• ~ ~ ~ ~ • ~ ; ~ ; ~

Looting in bonb-dar~ged houses~ ~ . ~~~~ ~;;

Criees against·tfie·war·econonY ~ ~ ~ .~ ; . ~~ ~

Sexual crine s •••••••••••••••••••••••••••
Enbezzlenent of"NSV"funds intended "f or " .

bonb vic tins •••.•••••••• "••• ~ ••••••• ; ~ ~ ~
Defrauding ·soldiers ·on i~ront ·service ; . ~~

Desertion ••••••.•••••••• . •.••••.••••••••
Crines against the decree for the 'pro~ "

tection of the Winterhilfwork . ~ ; ; ~ ~ ~ ; ;

Rassenschande·("race·pollution")~~~ .~ .~ ~
Uther cr-anes • • • • • • • • • • • • • • • • • • • • • • • • • • • •
Death sentences frOb "tfie'06cupied" eastern

territories ••••• ; ;~ ~ ;; ;~. ;;; ~.;.~ ~ ;.~;

Total ••••.••..••••.•.•••.••

136
1

· 1 82
236
114

2
2

19

3
4
6

; 894
5,336

Of the 5,336 dea~h sentences reported for 1943, IJ47

.-conc er-rie'd 'pori t'i~cal offenses .or 'Uer nan ci t,izeIis I 527 'pori tical
' . , ,,

offenses of foreign nationals . A certain nmlber , however ,

of the renaining ~43 death sentences probably involved

cases with .a definite political conplexion .

II . Police R~cords

No police records were pUblished showing the nunber of

arrests nade by the different branches of the police and the

ultinate disposal of these cases . However , such records

e~~s~ .~or internal consutlption and sone of these records

concerning.tb~.first haIr of the year 1944 are known. They
" ".. ,

concern the ·nutlber of arrests reported to the various

Staatspolizeileitstellen, as the fo l lowing table shows:

• , '" .. , ... <II • •

.. . .. . . . . .
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Total Nunber of Arrests Reported by Staatspo1izei1eitstellen

January - June 1944

January
1944

Totala .

February
1944

Totala

March April
1944 1944

Totala Totala

Nunber of
foreigners

Conrnml sn , Mar-x .isn . 1; 340 1;877 1 ;283 1,387 906
Reaction , Opposition 2;079 2;154 2; 322 I 529 ' '235
Res i st ance Movenent 2 ,128 2,470 2, 371 1 ,781 ·1 ,288
Catholic ) 27 54 76 71 42
Evangelical) Church 7 12 9 5
Sects ) 1~venent '118 178 .68 147 49
,Jewish Matters ' 1 ,711 436 402 ' ,453 137
Treachery ----- ----- ----- 1 ,665 628

May ' Nunber of June Nunber of
1944 Foreigners 1944 Foreigners
Total Total .

Oonrrunl sn , Mar x i sn . 2 ,188 1 ,558 1;478 865
Reaction , Oppos i tion 567 246 723 324
Catholic ) . 41 17 37 17
Evangelical) Church 6 1 7
Sects )Movenent , 63 9 78 27
Resistanc e Movenent 3 ,166 2 ,494 3,593 3 ,021
Jewish Matters '331 92 · 533 148
Treachery 1 ,913 709 2,498 913

III . Concentration Canp Records

Files and statistics concerning each case of internnent

in a concentration cmlp were kept in the Central .Regi s t r y of

the central Gestapo Offic e (which wa s part of the Reich

Ma i n Security Office) . In each case of an 'internnent order ,

the ori ginal of t he order, nade in the Gestapo Office , was

sent t o the r espective canp connander , while t he office

retained a co py . Tmls i n addi t i on to the files in the central

Ges t a po Off i ce , fil e s concerning each canp iru~ate should al so

be fou~d in the various concentration canps concerned . An

1~ OSS , CID #129731S
a . No breakdown into foreigners and nat ive Gernans is given for

January - April . SECRET
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[. exception to tllis' .r uLe is" "the ' case of the nass deportation,

internnent, and externination of Jews, In these cases, no

records were kept abput the individual persons in the centrm

agency, nor were : those registered who were killed ir~lediately
. .

upon arrival in an externination canp .

IV . Party Records

It is not to be expected that any r ecords are in

existence relating to arrests, de~ention, and tlurder s carried

through by organizations and individuals belonging to the

NS Party as distinct fron State authori ties •

. S~CRET
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APPE:NDIX I

Runderlass by ~oering , 17 February 1933
Reprinted in Vblkiseher Beobaehter (Berlin Edition) 21 .February ~33

Ieh glaube, nir einen besonderen Hinweis darauf ersparen zu
l'Konnen , dass die Polizei aueh nur den Ansehein einer feindseligen

!lHaltung oder gar den Eindruek einer Vcrfolgung gegenuber Nationalen

"Ver banden (SA, SS und Stahlheln) und Nationa1en Parteien unter allen

Unstanden zu vorneiden ha t , Ieh erwarte vielnohr von sMntliehen

Po1izci beh~rden, dass sic zu den C: .annt en O:r ganisa tionen , in deren

"Kreisen die wi eht igs t en de r staatsaufbauenden Krafte enthalten

sind , das beste Einvernehnen horstel1en und unterha1ten . Darllber

hinaus ist j ede Bet~tigung fUr nationale Zweeke und die Nationale

Propaganda n i t allen Kraften zu unterstUtzen .
n

Von polizeiliehen Bo sehrankungen und Auflagon darf insowei t n ur
Tl

in dringendsten Fallen Gebraueh gena eht wer den .

"Dafur ist den Treiben staatsfeindliehor Organisationen nit mn

seharfsten ~Ji t tc l n en tgogenzut r ot en . Gegen Konnun i s t.Lsche . ..

Terroraktc und llborfM11o ist n i t allor Strengo vorzugchen und , wemn

ngtig , rlleksiehtlos von dar Waffo Geb rauch machende Beamte

worden ohno Rlleks i eht auf di e Folgon des Sehusswaffongobrauehs von

fli r godo ekt ; wo r hingogon in fal sehor nlieks i eht - nahrlc voraagt , hat

dionststrafroehtliche Folgon zu gewKr t igen .

Dar Schutz dor i nnor wi odor in ihror BetM-tigung eingeengten

Nat i onalen Bav31kor ung orfordort di~ s chM-r f s t o Handhabung der

~esot z l i c hon Bostirrrmngen gogen vorbotono DOIillnstrationen ,

"unarlaubto Vor sar~lungen , Plundorungen , AUf f or de r ung Zill~ Hoch-und

Landosvcrrat , 11a s sent r e ik , AUf r uhr , Pre ssode l i kt o und das sonstige
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"strafbare Treiben der Ordnungsstorer.

SECRET

Jeder Beaute hat sieh stets vor Augen zu halten, dass die

Unterlassung einer Massnahne sehwerer wiegt als begangene Fehler

in der Ausllbung. leh erwarte und hOffe, dass allo Bea8ten sich

~t nir eins fUhlen in den Ziel, du~ c h die stHrkung und Zusammen­

fassung aller nationalen KrHfte unser Vaterland vor den drohenden

Verfall zu retten.

SECRET
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APPENDIX II

Newsrapers Seized or Forbidden to appear by the Nazis, February
.1933.

Nane

Singener Beobachter
Volksblatt (Messkirchen,

Rhineland n .
Volkszeitung (Gorlitz, Silesia)
Trib~ne (Erfurt)
U€lrkische voLks s t.Irme (Kottbus.)
Sozialistisch6 Arbeiterzeitung

(Breslau)
Das Signal (Hanover)
Mtinchener Neueste Nachrichten
Alarn (Berlin)
Volksfreund (Frankfurt a . 0.)
Neur.larkische Volksblatt

(Landsberg a .Warthe)
OstproussischesVolksecho

Thuringer Volksblatt (Erfurt)
Der Grundstein
Die Rote Post
Unsere Zeit
Volkswille (Hanover)
Reichsbannerzeitung
Dortnunder Generalanzeiger

Political Affiliation

Connunist Party

Socialist Party

" tl

tl "
" tl

tl "
tl tI

Democratic

Socialist Party

" tl

Conmunas t Party

Con.r:runist Party
Trade Union
conmmf at Party

Socialist Party
tI tI

Denocratic Party

1 . Inprecorr , vol . 13 (1) , January-March 1933, p . 737 ff .
S:CCRET
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Covering Letter and Text of Order ~ . : Seizure of Assets of Social.

He~rh

Rechtsanw~lt Dr . Ernst Fraenkel

BIn . - Tenpelhof

Thuringerring 50

r:
1 . Anlage .

In dor Strafsache 1 pol .J .1826 .33 gegen Leipart und

Gonossen wegon Untreue Uborsende ich Ihnen in der Anlage eine

Abschrift ncinor Verfugung VOrl 9 . Mai 1933 .

In Auftrage

Oberstaatsanwa1t



1 pol . J .1826 .33
- 5 -

Verfugung J.

SECRET

Beglaubigte Abschrift .

1 .) - 2. ) pp .

3.) In den Ernittlungsvcrfahren gcgon Leipart und Genossen ,

betreffcnd Korruption bei de n freien Gewerkschafton wi rd

d 1 d V d d "h " "dauf Grund es er eror nung es Relc sprasl enten zuo

Schutze von Volk und Staat von ·28 Februar 19 33 das

VcrnBgon der sozialdenokratischen Partei Deutschlands ,

der sozialdenokratischen Zeitungen und des Reichsbanners

Schwarz- Rot -Gold beschlagna~~l~ .

4 . ) - 5. ) pp .

Berlin , den 9 . Na i 1933 .

Dcr Generalstaatsanwalt

boi den Landgcricht I. .

gez . : Dr . Burchardi .

Fur die Richtigke it der Abschrift

Jus tizangcstellte .

S!!:CRET
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APPENDIX IV

A Partial List of Organizations whose

property .has been confi~ . ~ t ed under the Terns

of the Law for the confiscation of Property

of Groups Hostile to the sta te and the People,

"Gosetz uber die Einziehung Staats und Volks-

f eindlichen VernBgens, 14 July 1933 , (RGB1 •., l.

p. 479) and Law for the Confiscation of Cormunist

Pr-onar tv, Ge se t z llber die Einziehung konnuni s t i chen
r:

" 6 (Vorno gens , 2 May 1933 RGB1 .l 1933) .

Organization

Deutschnationalc KaLlprringe

Political Date of
Affiliation Confiscation Source

Na t i ona l is t 2 August 1933 Roichsan­
zeiger #178

Volksblatt GnbH, (Kassel) Socialist
Par t y

3 Augus t 1933 Ibid #179

Hildesheiner Volksblatt,
Stephan Co . Gn bH.

Socialist
Party . " tl "

..,

We sorw~r te GnbH , Mi nden Soc i a l i s t
Par-tv 26 May 1933 Ibid #180

ler l ag-Mopr GnbH;
?euva g , Papier Verwertungs ,
AG: Neuer Deutscher Verlag ;

)
)
)

Ze i tungs -Ver~ag ; Anzeigen )CorlDunist
Exped i t i on fur die Arbeiter )Party
PrOSSG GnbH; Ko snos Ver l ag GnbH)
Tol egr afen- Agent u r I nprecor . )

5 August 1933 Ibid #180

Harl e1ns chen Druckorci und
Ver l agsge s ol l s cha f t GnbH ; Socialist
Ver lag rJodeneyor GnbH, Gottigen Party " " Ibid #180

Os t preus sondr uckere i GnbH, Socialist
Kgni gs _b~rg _. .. Party 7 August 198.3 Ibid #182

Vol ksdr ucke ro i GnbH, K" 1" Socialistos l.n .
Party 7 August 19.33 Ibid #182

SECRET
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Organiza t i on
Po: i t lca1 Date of
Af f i l i a t i on Confiscation Source

J,hci n- Ma i n- Dr uck
Akt i enges ol l s chaf t , Frankfur t
a .Mai n

fIT bei t cr zci t ung , Frankf urt
1.. lflai n

Vere i nsdr uckere i GnbH ,
Koblenz

Of f enon Handolsgesellschaft
in Firna W Pfannleuch ,
Ha gdobur g

Hal ber s tadter Tage blat t
P . VIe bor GnbH

Gewer ks cha f tshaus GnbH,
Hi ndenburg , Upper Si les i a

Ver l agsans ta l t Unto rwe ser ,
inbH, ',e ser nundo

Vol ksdr ucker e i GnbH, St r a l sund

~tienge s e l l s chaf t ftir
3auwi r t s chaf t , Deipzig

Js t dcut sche Buchdruckwerk­
fI, tat t (:Jll AG

}eso11schaf t dcr Freunde dar
phi l . politischen Akadenie ,
3er l i n

Dr ucker e i und Verlagsanstalt
IfSudhar z Gesellschaft nbH,

Ncr dhausen

Left Vli ng
Catholic

Soc i al i s t
Part y

Socialist
Party

Socialist
Party

Tr ade
Union

Socialist
Party

Socia " ist
Par ty

Trade
Union

Socialist
Party

.........

.........

7 August 1933 Ibid #182

7 August 1933 Ibid #182

8 Augus t 1933 Ibid #183

Reichs-
anzeiger

16 August 1933 1/:190'

Reichs-
16 Augu s t 1933 anzeiger

#190

Reichs-
16 August 1933 anzeiger

#190

Roichs-
16 Augus t 1933 anzeiger

#190

Reichs -
17 Augus t 1933 anzeigor

1/:191

26 August 1933

30 Augu s t 1933 Ibid . #202

30 Augu s t 1933 Ibid

6 Scptenber 1933 Ibid #208

Vol ks bl a t t - Ver l agsge so l l s chaf t Socialist
'H F' t Id P t 15 Sopt enbor 19")") Ibl'd #216:-,10 , an s crwa o ar y .J.J

Tour i s tvore i n , "Die
Nat ur f rcundo"

Indep endent
worki ng 22 Sept enb er 1933 Ibid #222
class
organization

SECRET
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22 Se pt enber 1933 Ibid #222

Organization

Arbei t er Rad und traftfahrer­
vere ir. Solidaritat 1 (Suhl)

Polit ical Date af
Aff i l iat i on Conf i sca tion

Socialist
Party

Source

~reie Turnerschaft
(Pfaffendorf) .

Arbei t er - Radfahrervcrein
Kath . (Hennersdorff)

.........
"

Cat holic

1 Novenber 1933 I 1)}. ::. ,Ii? -:(
I, •

1 Novenber 1933 Ibid (!256

Bau und ErWor bsgenos senschaft
fUr El bi ng und Ungegend
Gnb!!

Musikvereinigung "Lyr a "

Konsur~ 'und Spargenossenschaft
,~ GnbH, Mer sebur g

17
Vorwarts Verlag ~lbH

Revolution~re Gowerkschafts­
opposition , Erfurt .

,

Club GeoUt l i chke i t 1

Wal ter shaus en

Schle sischo Spiclvereinigung

J~discher Arbei t er Sportklub
uJ a slr, " Frankfurt , a s n ,

3ichsarbeitsgeneinschaft
der Kinderfreunde, Schleswi g

Gewerkschaftskartcll

Coopera tive 4 Noverabe'r 1933 I bid JL2 r.6TT .F

Connum s t
#266Party 4 Noven ber 1933 I bid

Cooperative 4 Novenber 1933 Ibid #266

Socialist
Party 8 Novor.lber 1933 I bid ,I!;267

"
connum s t
Trade Union23 Hover:frJ or 1933 I bid f}277

......... 14 No vcnber 1933 Ibid :!~ 287
/ 1

• • • • • • • • • 22 Deconber 19 33 Ibi d ='~ 2,/ ,
19L1-11-

• • • • • • • • • 6 J anuary 193h Ibid .j~9
t ,

Social i s t
Party 26 Fe br ua ry 193 4 I bid {~ 5 2

Trade Uni on 1 Har ch 193 4 I bid :"56

Organizations di s solved under tho t erns of decroes for tho

TeQPorary Organization of the Reich Food Es ta te ; Ersto Verordnung

"b '" "u er den vor1aufigon Auf bau de s Roichsnahrsf andes 8 Dec on ber 1933

(RGBl.I , 1060) and Dritto Vorordnung , 16 Febr uary 1934 (TIGBl .I 1

100) :
Vcreinigung der deutschen
Christlichcn Bauernvercine "

Reichsgrundbesitzerverb~nd'
.. . . .

Deutsche Baucrnschaft ·

Ca t holi c

Conserva t i ve

Denocra t i c
S~CJ:tBT
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APPENDIX V
1

Political Probable Judicial
NaI:le Occupation Affiliation Mur der Hur der Date

Adolf BiederI:lunn Men ber of Social
Reichstag Denocratic

Party x 1 ~'3 3_..

R. Br oi t s che i d H II " " x 1944
Otto Egger sted t II " " tl x 1933
Erne s t Heilnann 11 tl " tt x (1935

( or
(1936

Dr . Rudolf Hilferding" II II rt x 1942
Otto Husenan tl " " tl x 1933
Mathias Jacobs " " " tI x 1933
Hernann Kasten ·.......... " " x ....
LUdwig MarUI:l Menber of

"RG i ch s tag tI tl X
Albert Schulz ·.......... " II •• • • • •
Johannes Stelling Menber of

Reichstag n " X 1933
Fri t z E1;>ert , Jr . " II " " x 1933
Toni Pfuelf If " II tI x 1933
H. Andre City Council Cor.muni s t

Hanburg Party ~ x 1935."
Ernst Thaelnann Menber of

Reichstag !l " x 1944
Albert Kuntz 1en ber of

Pr us sian Di et " " x 1935
J ohn Schehr " " " " x 1934
Rudol f Schwartz " " II " x 1934
Erich Steinfurth " II " tl x 1934
Max Claus " fl " tl X
~Tans Litten Independent

Leftists x 1933
Er i ch l'.1uhsan " " x 1933
Theodor Lessing tl tl x 1934
E. Fec honbach " II x 1933
Hax Haddel ena i lcnb or- of connums t

Rei ch s t ag Party x 1935
Robert Stunrl n ' .. " . . " " x 1935
ReI:lbtc II II x 1935• • • • • • • • • •
Goorg Handke ·......... " II x 1935
Helene Glatzsche Meribor- of Diet

(Glaatzer) of 'Saxony' II " x 1935
Wi l l i Hut t ' . " . - . !l " x 1935• • • • • • • 0 • •

LUdwi g Einec ke ·......... " !l x 1935

1. The nurloer of a ct ua l suicide s i n t hi s cate gory i s not ascertain~

able . In nany ins tance s the Ila z I re ports of dea t h by " sui c i de 'l
concealed cold-blooded lJ.urders of tho pol i t i cal opposition .

SEC:1ET
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Pol it i ca l Pro ba ble J udic i al

Nane Occupation Aff i l i at i on Mur de r Murder Date-
August " connurn s cLut zen • • • • • • • • • •

Party x 1934
Eugen Scho enhaar " " x 1934·.........
E. Sturtz Men ber of

Reichstag " n X 1934
Albert Funk " n " n X 1934
Er ns t Putz H It n n X 193 4
Wal t er " 1933Schutz " " " fl x
Albert Janka H ' . ' n n " X 1933
Mar y Jankowsky • • • • • • • • • • Social

Denocr a t i c
Party x 1933

Dr . Oberfohren Menber of Gornan
Roichstag Nationalist

Party (DNVP) x 1933
r-J ohann Lopau • • • • • • • • • • Social -- ..

Denocr atic. . .. . . . . .. Party x 193 3
Luotgens • • • • • • • • • • Cormunist· . .. ... . " Party x 1933
Moeller fl tr x 1933• • • • • • • • • •
Wol f f ·......... " n X 1933
Tf1sch · " " .

" fI X ~ (l ':) 3• • • • • • • • • • ..1.. //

Pock · " . " " " . " " .
" " x 1933• • • • • • • • • •

F8rding8r • • • • • • • • • • n " X 1933
Robert Dannoberg Menbor of

Nationalrat
Aus t r i a Aus t r ian

Socialist x 1942
Louise Kaut sky • • • • • • • • • • " " x 1941
Ronan Fellers ·......... fT " x 1944
Hans Kunke • • • • • • • • • • " " x 1940c, F. Kani t z " " x• • • • • • • • • • • • • • •<.11ius V,'e i s s • • • • • • • • • • " " x 1939·
F . Bartl , .. ' ,' ..... Corurun i s t

Par ty x 1933
Wi nklor ' . .

" " x 1933' ....."....
Siodolnann ·... ". '..... " " x 1933
Lange ·...... "... It " x 1933
Hans ·....". .... " " x 1933

Tha.lno.nn " It X 191;4.. . . . . . . . . .
Biosor ·.. '. '...... It " x 1933
Harlachor · . · . . .

" " x 1933·". ........
VTaos er · .. .

" " x 1933. ' ~ .~ '......
Vli l lns " " x 1933• • • • • • • • • •
Hor i tz · . · . . .

" " x 1933• • • • • • • • • •
Engels · .

" " x 1933• • • • • • • • • •
Toelz · . · . .. .

" " 1933·......... x
Scsodry · .. .

" " lq~3·.......... x , j
Tranpenau ' .. '" .. " . .

" It 1933• • • • • • • • • • x
Buechler

. .. .. . . , .

" " 1933• • • • • • • • • • x
Arnstedt " " x 1933• • • • • • • • • •

SECRET
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Nane oc cupation
Political Probable Judicial
Affiliation Murder Murder Date

Lead er of
Breslau SAP S!~P

1933
1933
1933
1933
1933
1933
1933
1933
1933
1933
1933
1933
1933
1933
193.3
1933
1933
1933

1933
1933
1933
1933

1935
1933

1935
1935
1935

1933

1944
1933
1933
1933
1933
1933
1934
1935
1935
:1.935
1935
1935
1935

x
x
x
x
x
x
x
x
x
x
x
x
x
x
x
x
x
x

x
x
x

x
x
x
x
x
x
x
x
x
x

x
x

SECRET

x

x

x

x

x
x

x
x-It

"
"

"tt
!I

!I

"
"
"!I
"
!I

"
"

!I !I

!I

!I

"
"
"
!I

"
!I

"!I
"!I
!I

Corinunf s t
Party
"

Connuilis t
Party
II tt

" n

" "
11 "

" "
" "
" !I

" n
!I "

" "
" "
" "
11 tt

" "
!I "

" !I

11 "

connunl at
Party
" !I

II "

" "

Social
Der.icc ra t i c
Party
"

• • • • • • • • • •

• • • • • • • • • •

• • • • • • • • • •

• • • • • • • • • •

• • • • • • • • • •
• • • • • • • • • •

• • r."

• • • • • • • • • •

· .

·.........

• • • • • • • • • •

·.....~ ...

·.........
·.........

• • • • • • • • • •

·.........

·.........

·.........

·.........

·.........

·.........·.........

·.........·.........

lJ)GB

l·..Icn bor of
- . Reichstag

... . . . . .. . .

Hans Ziegler
Sally Eps t ein
Dr . Eckste i n

Masga i

Tibulski
Rohlers
Egge r t
Rioband
Her r
Kupertz
Schnidt
Fick
Schidzik
Rei t i nger
Wol f
Rochow
Woyt he
:arquard t

Bor k
Kasparik
Gerber
Mathi s Theson

Kar l Rathey
Jan Tenpl in
Har ung
Stenzer

Lotha r Er dnann
Ke.r l Deubel

Head of
Connunist
Party,

· . Bavar i.a
Ri chard Huot ig ••••••••••
Ot t o Wor t ho •••••..•••
VJi l l i Rochow •..••..•••
~~e shor •••••....•

., as s •....••.••
Ri chard Schor inger ........•
J ohann Ja s per ••••••••••
Johannes Beckor •.••••••••
Broedo ••••••••••
l:Iatern ••.•••••••
Fr i tz Kreckenb~ur:••••••••••
Knochc ••••••••••
Chris tian Forke l Print ers'

Union
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Political
Affiliation

Probable Judicial
Hurder Mur de r Date

Konrad Leuschner Menber of Social
Hessian Diet Donocratic

Party
Dr . Bolz Menber of CGnter

Reichstag Party
Field Marshall Erwin von Wi t zl eben
Col ~ Gen~ Erich Hoeppner
~~j . Gen. Hellnuth Stieff
1st Lt . Albrecht von Hagen
Lieut ~ Gen~ Paul von Hase
Lieut . Col . Robert Bernardis
Capt . "Fr i edr i ch Karl Klausing
Lieut . Peter eount York von TIartenburg
Dr. Otto Krep; forner General Consul , New York
Joseph V!i r ner , . Catholic lawyer
Count Helldorf , Police president , Berlinr:

(

x 1944

x 1944
x ( 20 J ul y) 1944
x " " "
X fI " TI

X fI " tl

X " \I fI

X " " "x " " "x " " "
X If " II

X " " II

X " " "

SECRET
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APPENDIX VI

List of periodicals and papers quoted with indications of where
they ria y be obtained:

Nane

NSZ Rheinfront

Di e Justiz

nher e it May be Obtained

Hoidelberg Univ . Library or
Heidelberg Public Library

Any great pUblic library or
University Library However the
publication nay have been put into
a special section inaccessible to
the public because of anti -Nazi
character .

Ger<'l. R"tlhl e . Das Dri tte Reich , Any German public l i brary or universi ty,'
LJoKl!l.LleUCCi.L"lSche Darstellung as well as any library of a; Nazi orgnni -
des Aufbauses der Nation zt\.t ion.

Berlin supplenent to
VBlkischer Beobachter

Any insti tution of journalis!.l
connected with a G8rnan university
or public libraries in Berlin

Hans Volz, Daten der" I ffiY Gernan public library or univers~w

Geschichte der NSDAP, 9th ed . library

Hernann Goering , Aufbau
einer Nation

Any Gornan public library

Reichsgos"etzblatt abbreviated lillY library attached to a GorDan
as RGBI . court or a Gernan adJ.linistrative

office .

Fritz Roetzsch-Heffter~

Von Deutschen Staatsleben
in Jahrbuch des Of f cnt lichen
Rechts

Frankfurter Zeitung

G?werkschaftszeitung

W. Mllller , Das Soziale
Loben in Neuon Deutschland

Ministerialblatt fllr die
Preussische innere--- --­
Verwalt ung

Any Gernan university library .

~\ny inportant pUblic "library in
southwestern Ge r::lany .

International Labo r Offico , London .

Any GorDan labor front library or
public library .

Any office of Prussian Landrat or
R ' " ' d t­eglerungsprasl env
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Nane-
Gisevius vo.run s s

ps/vr Interrogations

Reichsverordnung8b~att dar
NSDAP

Where It May Be Obtained

Manuscript'available at ass offices ,
Washington , Bern .

Conple t e set available at Military
Intell igence Service ; Rn 2B 677 , the
Pentagon , washington . Partial set
available at London ass and Hurer:bcrg
ass offices .

~\ny local or regional Nazi Party
office should havG a conpleto set
of cori es.

Allgeneine Heeresnitteilungen Any library attached to a Gerrmn
VIehrnacht outfit should have a
con pl e t e set of copies .

r: News Digo st

ass CID

Availaolo at London GYrI office , ass
office'; Paris , OWl or ass officGs .

Available through London or
Washington ass off i ces .
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