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1) Notverordnung of 4th of Pebruary 1333 " for pyrotection ot

Gorman people” G
a) It silenced the political oppon:=nts %
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mate Reiohstag, Ihe nrmﬂchtigunggesotz enaocted by thie Rliofﬁ
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When in 1933 Hitler had been given by Hindenburg the Function

of Reichskanzler, he within a few weeks succeeded in transforming
this position which previously 8imply had been that of a prime-
minister in a constitutional gevernment into mere dictatorship.
In this space of singular shortness he had replaced constitution
and right byaheor tyranny,

In modern European history no similar development is to be found
of this rapidity. Neither Napoleon I. nor Napoleon III. before
their respective coups d'état had been that sort of a pure
demagogue which Hitler had represented before January 30,1933 ,
who neither had been a victorious general like the first Napoleon,
nor a statesman who had shown at least some qualities during a
t¥ree years reign as a prince-president as Napoleon XIXI. had done,
Besides this even these two emperors had not ‘huired that amount
of governmental power by their\rovolutionaty acts, as Hitler
gained by his "legal" taking over of the power, .

But in spite of this preiuended legality this development was
not only & simple evolution but a revolution which negeessarily
implicd violations of the constitution and of general law,

But whilst in all other similar cases this violaticns are obvious
(such as the days of Brumaire 18th and 2nd of Deceuwber 1851 in
the above-mentioned cases of the Napoleons) here this¢violations
are nelther restricted to a limited space of time or to a speecial
date nor are they self-evident. It is a leading feature of this
development to an utmost illegality that it carefully was being
covered by & curtain of a pharisaical pseudo-legality,

This is intended to be an attempt to point out those enactments
of this period which are to be considered as violations of the
Weimar constitution. As this is a mere legal iaquiry all pure
political considerations must be avoided., Between the énactments
to be investigated here which were the milestones on the way

to dictatorship there are lots of open outlawrjes, and atrocitiee
but also many administrative regulaticms, direoted not immediatly

‘. 0 the public but to the public officials, but all without the

character of enactments.

3“A11 of them here will be discussed only if it 1s necessary .o
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understand the enactments to be eriticized.,

II

Legal situation on 30th of January 1933

Position of the Reichskanzler 4nd the Reioch government on the
Weimar oonntitution.

First of all one must review the positon from which Hitler started ﬁﬁ
on his point of departure on 30th of January 1933, to recollect tllrkﬂ
the legal walls which he had to smash, all the liberties he had to ryﬂ
violate, Zhis is intresting not only for the German in whose mind
all these things are wiiped out by the expferience of the la st 12 Af
years( ‘ommeen is perfectily right in saying that the ingratitude f%%
of nations is only surpassed by the shortness of their remembrance)

but also for the foreigner who has in his mind only a dictator- f%ﬁ
ruled Germany. Ei
By Hitlets being made Reichskanzler not yet all was lost, :ﬁz
On tie contrary many people inside Germany and outdide were of B

opinion, it would be the only way of overwhelming the Fazis to fcratﬁ

instead of mere oriticism.

ine origin of this part of view, which failed to see Hitler's
and hie men intention to blow up the whole of the constitution,
was th deposition of the Recihskanzler as it was drafted by the ocmﬁg
stitution was far from giving a start to dictatorship. i

1) Competences of the various constitutional elementsa.
she Reichskanzler was just a member of the couneil of ministers ofl gl
the German gfovernment, to which he only was mignmn "primus inte sow
yas parest (#ec.52,55 Weimar Constitution). |

His and the whole government's power was very restricted by othor
elenents as laid down by the constitution. Those were: ’ lﬁg
a) the Reichsprisident. It was up to him to appoint and to diamila i;
the sninisters (sec.53 Weimar constitution) A
He also was competent - not the Reichkenzler, who just had t° £ ¢
countersignd = for all measures provided by sec.48 of thc~conéwl;é
stitution against insubordinate Linder governments or 5‘n'ftli§f"



e

R

in case of need, such as the establishuent of ¥ state of siege.
b) the parliament (Reichstag) which had to accept all statutes and
general regulations which were not only adressed to the adainis-

b -tration buy which were intended to oblige the publiec, -
| As in all states with parlimmentery rule the Ministers as well as

the Reichskunzler were dependent in & hight grade on the “eichstag,
as they had to Y6 withdraw if the leghslative body had stated
lack of confidence by sisple majority.

¢) The Reicherat., This wus the representuiive orgune of the 17
German states (Linder) whi.ch were loruing the German Reich, The
Reich &t that tlue waes a federal re ublic and each stute lad not
only the right of self-governuent and of sutonomy but also was
to be considered as a reul state with its own coupetences, not
on the Reickt Jurisdiction, @s well &8 the Linder-governaent
were not subject to orders glven by the Reich-governuent,

Besides &ll in sec.59 of the constitution a legul responsibility _
wae ¢stablished for the Relchsprisident, the Heichskanzler end all .
other members of the Reich-governwent, all of whom could be brought f
t0 trial before a special state-tribunel for deliberate violations
of the constitution or an other Reich atatute law.

Thus in & reel demooratic way the governmentul power was divided

not only beiween the Reich end the Linder, but alao between the va=
rious constitutional ele«sents, fhey could “parclyze egch cther"

as fundtner, ucdersecretary in the Hdeicheinnenninisteriua com-
plained in "NS+Handbuch fiUr Recht und G scizgebung",2nd ediffticn,
1937, p.307

~ 2) Constitutional rights of the individual (Grundrechte).

The governuent's power was also . ery restricted as to ithe indi idual
whose yosition was formed by the Wel ar consiiiution &n a very '
demooratic and liberal way by establishingd numerous "Gruandrechte",
Thought there was wuch legal controversy about their na.ure, i.e,
1f they were to be considered as real constitutiocnal righta (sudb-
Jektive Uffentliche Rechte) or not, the respecilve articels are

- yeuarkable for tieir wording and some £ thew Lo day may be intresti
.. enough to be quoted literall;: :

"qcc. 102, All judges are indejuvndent a d only subauittéd to the law,
@80, 105, Lxtrsordinary courts are not admitted. Ncbody can be
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1) The Notverordnung of 4th of Februery 1933 "for the protection of ﬂf

brought t0 acocord the competeney of which is not provid;d
by stagtute.
109.A11 Germans are equal in law,
111.411 Germans are allowed to move and to seitle down traily "
throughout Germany ’
113.Not-German speaking minorities n Germany are to de rotouﬁé
ted by legislation and adninistration. '
114.The Treecdom of the person is inviolable. - e
116,80 junishment shall be inflicted unless thesct to be punial
is expresaly made ,unishable by statute inforce at the ttﬂj@
of itm coumimsion
124,411 Germuns are entitled to esiablish societies and do- _fiﬂ
alitions provided that their purposes are ot dillpprOVO' ﬂ
by Penal Statute Law. A
125.Herewith are guarsnteed free and secret elections. » Mt
135.A11 inhavitants of the Reich are granted absolute religious
freedon Y
142.Aris and sciences are free as well as their dootrines.

111 3k i

The fundamental enactments which brought the change

the German eople,

Already a few days after Eitler's appointment to Reichsk nzley, on ' !
4th of February an or. inance was issued, It was bused on the conati=

tution, sec.48,sa.2.and signed by Hindenburg, countersigned by Hitler

Frich andYirtner (RGBl I,40)
a) by this ordinance all ycliiical adversaries were silenced, It

establi she compullory notifying to the ; lice for all yublie not-‘
tings and demonstrations. ihe police were énabled to suppress such

'I

meetvings or demvnsiratl.ons not geieraslly but 'up the cirounntanoli

of each individual case", This wus someihing new, because all

generally all demonsirations for the time of tiuir effectivness,

widlch would be @ very limited one. Sub now a judgement was trtnl-J

ferred to the police which was not to be rendered by the poliao

asccor ing to their free and indepe dant opinion, but which had te{

be adapted to adninisirative regulati ns, forwopded to the polloa

F

.q_
.;).-
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gi.ilar regulations enacted by foruer governewents had prohibit.ﬂ

%



authorities by the new Razi-government.,

b)in the ovher hand by s60.6 of tiis ordinance were snnulled all
general prohibitions of meetings and dewonstrations whiclh had
boen eatablished by the Linder-sutlorities. Thus the L' 'nder were
digsabled to step Nazi-demonstrations se they had done up to this
day. These demonsirati ne which now were free meant terrasin,

0)Likewise wus wbolished the freedos of press by sec 7 of ihis
ordinance. Severe junishments were proclalaed for zll dasobinnpen
disobeyances to this ordinance. In sec,22 already was to be
found a police-dete .tiom, which is to be regarded as » predeces—
sor of the famous Schutzhafty but ot that stage a devestion by
the police - without order or consent offfif a legal authority =
wus souethlng revoluticnary, though this kind of a police de~
tention which wae establisbed under this ordinance was lizited
%0 & short time and had to be lifted on a judgeb order,

d)Of this ordinsnce is to be oconsidered in any c.ee mhillegal
and void at least the anulfuent of thoe generul prohibiticns
of demonstrations, which had been in appliance by the Linder-
governments., If the ordinance of 4ih of Februa.ry 1933 wis meant
t0 reataure public safety, as foreseen by s¢0.48 8582 of the
constitution 1t could not repesl ' hose measures intending to
maintain the pdlitical peace in the country which now was being
badly troubled by the terrorist demonsira'lons of se:i-ullitary
organisations,

2) Notverordnung of 28th February 1933

Those w ere the oconditi.ns under which preparaiions had to tuke place
for the Relclis.agselections after Hindenburg had dissolved the par-
liamnut on lei of Yebruary (RGBL I,45] referring to sec.25 of the
Weimar conatitutiond in'or.er” to enable the Germen people to shiow
its opinion as to the governement of the naticnal coalition"

a)ln 27th of Fehrunry the Redchiagbuilding was set on fire, On
28th of Februsry a newv ordinance was lssued undor the excuse
of this fire which wue lsid at the coumunist's door. iccordingly
in i ® preaxble this ordinsnce enmphasised, that 1t wus issued
"to prevent further communist cutrages”. ihat this war & nere
eéxcuse becume evkdent in Bavaria where obviocusly no comuunist
danger was to be wen, but where on the buse of th s ordinance

. measures were taken b, the new Nuzi-Relch-governuent aguinst

°:h;tho constitutional Bavurian governuent (See below).




b)

e)

Bhis ordinance wholly was apparently vold beoauno it 1:0!0
the due base in the constitution., Neither the Roiohntngthrlnl _ﬁ;‘

hnsc. nor were their any real outrages .o be fesred from tht*ﬁm 5
communists, as - all other political sdversaries - they had bt"-n

\-.' ﬂ.
silenced alresdy by the first ’otverorﬂnung. B

A t.'-'
11‘ {5

freedom af the person (sec.ll4), 1nviékbiliuy of the 1ndividut1
home (se0.115), se:reey of post, telephone and so on (sec. 117)*
freedon of apeech (sec.l18), free assembling fsec.123), freedom
of forming corpor:ziions and societies (sec.124), and freeodom
of property (sec.153). In 8s.2 of thi= sec.ion it was plainly
declared that further-to any interfefrance wa: possible 1nt6 :
thed sphere of the individual, iy
A1l these restrictio:s of RBiberties never were repealed during -
the whole third Reich, /fundtner in the above-mentioned nnnduqfdﬁ
5311 stafed mmoa that all ti.ese constitutiongal rights were i
incompatvible with the yrinciples of the fUhrerstaat, where no
sphere of individual liberty ocould be admitted, e
"hen these rights were abolished it was intended <o enact thi.ff
measure as one of permwanent nature, not as one a@s only ﬁroviﬁtd”ﬁ
by 800.48 e8.2 of the ieimsr cons:itution just of t.ansitory
character, That this abolishment of freedom slready at the ialnl

of th » ordinance wao intended to be a permanent one, is rC801-~¢
ting of Hitler's and his helpers spirite, a8 they became evi- i
dent by'theiﬁttitudo againet al . kinds of freedom, B
This abolishon of rights 1e tc be considered as an 1llieit 4}
suspending of an esseniial part of the "elmar constitution or Eﬂ
other words as a high treason, of which are guilty all ersons
rcaponsible for this ordinance. _;ﬁf
In ® ection 2 of this ordinance was provided that if a Gtrman

state government (Landesregl rung) would not take the steps ‘
necessary to ®eealabdblish public né;ty and order, the Rnioh-gav

ment should be entitled to exerolse teumporalily the power of

the Land government. Ihis was b:afed & 8 the wioleof .he ordinan

on 83, 2 of sec.48 of the constitution, 3
Bat the oase provided for in this sectiocn is obviouly not one :{?:
of thia subseetion, but one of subscction 1 of sec.48, where i§ ?4
was enncted that if a "Lend" does not fulfi.l the duties to whieh
1t is bound accord.ng tc constitution or to Reich statute law

3 ___1.}"-4




a)

B

the Relchsprisident should be entitled to enforce ob#yance even
by militvary mesne . ut nothing is said thut the Keioh wholly could
surn out the Land's governeunt and cxereise ltself the latter's
power,
S0 aleo thils section hms to be oconsidered void $8 not legliluated
by constlituticn,
Hdeesures taken by the Redgl government agsimst the Bavurisn
oconstitutional govern:uent in apjiliance of see.2 of the ordinance
of 28th of Fedbruary 1933.

Not-with~standing the developaent in the deich, in Bavaria the con-
stituticnel government v as waintained quite a while after Hitler
hed tuken over the Releh’s rule, +his Buvarian government under
its prime-uinister lUr.Held etrongly rosisted all Nazi act.eupis

to get to power in Baveria 100, up to lUth of Varch 1933.

In Bavaria there hud been no trouble as public safeiy casily was
uaintained by thise consvitutional government, No gomasunist'g outrag
ges were imminent as this purty in Bavaria al-ays h:d been very
weak, +‘he only clement which tried to csuse trouble were the ai-
ditant orgunisations of the NSIAP .

Nevertheless on loth of Xarch 1933 by the Reiech government a

Reich commissionar was instelled to replace the Bavarian govern-
ment, This measure was based on the said zec.2 of the ordinance

of 28th of Yebruaxry 1933, Even if this ensc ment would nct have :
been void , it would not have been applicable %o Buvaria, because
the conditions for such measure even under this ordinance were not
fulfilled, :

In the choisl of the Reich commissionar's perscn Hitler anowed

~oonsiderable t:otlcel skill, «s h: appointed Gener 1 von Epp who

had & gﬂht popularity throughout Bavaria on acocount of the purt
which he had played in defeating the Bavarian Red Repudlic in
Yay 1919, '
Inmediatly before this wmessure was published, Hitler Frick and

Hindenburg himself had emphatically denied tlet any steps based

en the ordinance of 28th of February were being gonsidered,
Such declarations were given to iLhe Bavarian repres nting minister

. in Berlin Sperr and to lYr,3¢hiffer, Bavarian underssoretary,
a8 well a8 o ovher imporiant personasliiicr of the Bavarisn govern-
»ﬁtﬁ“nQO Even at the day before von Epp was apyrointed Relch comaissi-

"fgnnr the Reiloh aushority , éspecidlly Frick had denled all
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ruuours . 50 1% was in Bavaria, where the Fuzl had to drop thc
veillf of pseudo-legallity, wiich they used so skilfully
eberywhers,

Iv

Conclusions from the unoonatitutional character of the

two ordinances.

Under thes two ordinances no free elections dould take place, in
ageordance to the constitution. e
Therefore the Relchatag which resulied from the elections of Sth. ct’
¥arch 1733 1s not to be considered as one in a legsl way elected, ‘
t was U 18 Relchstag in which the Nazis dincluding their -upportar!
the firat time had obtained a real majority, whe: oalifha last Reichs-
tug wiich had been eleoted in November 1932 and dissolved by Eindcnq_
burg they had onl: had 270 seats under 585, (among the 27Cthere |
even were only 169 Negis and 74 Deutschhationals). 'uﬁ*
is this new Reichstag was not elected in accordance to the constitu~
tion it must be stated that also all its enactments are void, The
most imporiant of these en otments waes the famous Erm’chtigungs-
gesetz of 24th of iarch 1933, which Aet #upowered the government to
all legislation including such nodityingthloon-titution. The Erm#ich~
tigungsgesels had the subtitle: Law for teruination of the danger
for the people mnd the state.
This law was not only void for the lack oflegitimation of the new
Reichaiag but only because it eontained a complete renoumnmciation-
to legisluilon by the leglslating bdody. s legislation is not Just
a right of the legislating dody, but its esseniisl dutgd, a rencun-
ciation in this totality cun not be considered valld, even if the i
enagtment by which this rencunclaiion is carried out, would de maﬁ.
in accordsnce with the reformalities existing for constitutional lalm

On trie Zraedchtigunggesets praotioally 2ll leglslative sots of the
third Reich were based. (Uriginally it wae restricted t111 1937
but it slways remained in force),

Fromits anoconstitutional charact er
resultes the 11lelgality ofall these
enactitmen te.

.y ot Vs Sk
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Thus the taking over by the Nasiu only was carried out in a ptcudoé
legality, whioh practically means illegelity :.n spite of theiy



continual emphesiging that they haé obtained the governmuent by
purest legality., Unly the scoess to the Kanzlership wus made in &
legul way but the transformation of the governeu.nt by suspending

@& great part of the constitution was .lainly illegal, It ie & speclal
tradt of wll le ee essays in the third Reich dealing with coastitu-
tional luw, that they modustly omit the two decieive enaciuents
that i8 the two Notverordnungen of 4ih February and 28th Februsxy 1933
and deoluope stute that the development which brought t e change in
the legul gonsetitution begun no sooner tienmbguthe S“roiichtlgunge—
gesetg, which s alleged <3¢ have been issued In full wccordunce
with all due foruslitles eatablished by the Weluwsy consvicuiion

(See Frank Grundsiize des Ne Reohtsdenkens und Hechiswollcus in the
above-uentioned Handbuch p.6 ).

By the way the Bulk of the provisions of the ¥eluur consitltution
‘pever s officially repealed, In legel literalure .1 Jjust gloouzily
was pointed cut that certain sections of it could no ore be cousider
a8 effective, vince shey were incompatible with the Fiarersiuadt,

v

Jther illegal messures modifying the eonsiliuticn,

If things are looked at llke this, all leter cnactuenis not withslan=-

ding their political and Listorieal la or ance are of a secondary

;ggg} interest, Just like for a Judge »ho Has to dewl wiih an offense

all dispositions ere of minor iapcriance which srv wade by the ceri-

ninel after the commission of Lis delict,

Nevertheless some of the most lwportent ones are enwuieruted hire as

far as Yhey concern consiitutional lew:

1) meseures intendedf to abolish the federal structure of tue Reich
which had been establisbed In muny centuries of Germen history.

a) After the <leotions of the Sth of darch (when not only :he “elig
teg but eleo the iruesian Londiag hed been reelected) the par~
lis-ents of Lhe Linder other than ’rusais still were obsiacles
to totalitariam,

They were reorganized in a ressrkeble way by the "Vorliufiges

~ Gleichachaliungsseseig”(provieional law, adepiing the Linder t
©_ ' the Reiech) of 31lthof :arch 1933 (RGBL I,153). By th e scactuend
. the Linder parlisment wsre adapted to the reeculis of the Reickhs
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tageleotions by appointing deputies in the same proportionlkﬂ
as theTRETAES? gsbfeofionl. It was the first tlze in the ﬁiu-f‘
tory of Gurman parliamentarism that meabers of a parliament
did not resulsé fro: an election but from a governmental Ordlr&,
the excusefor this singular procedure was "to spare to the (el
people the trouble of new eleations”,

By this chactment also all seals gained by the comaunists
in 2ny represe .tative body of Reich, Linder and loocal self-
governing corporations were declared forfelted,

b) By the second "adagtion law® whieh followed the firat one
within o week's interval on Tth of A ril 1733 (RGBL 1,173) _
tre Lindsr governsents were subaltied the di rectiona and ordtrl
of the Reich governaent and Reichsstatthalters were establilhllf
as conirolling organs of the Reich. The Relchsstatthalters Iird
indep.ndent froa the Linder governaent in all states other thuai

“pussia where the Reichakanszler was combining the power ot j
Reioh and Linder.

o) This de alo,msnt was finlshed by the Neuaufbaugesets, law gon
geraing the new organisation of Reieh of JCth of January 1934
soted by the Reichatag (RGBL I,75) '
Ivo main features were the fol\lowmg:

aa) .bolishment of &ll Liinder parlisvnents(sec.l)
bb) Transfer of all soverskgnty of ihe Liinder to Reiech. j¢

The T, nder governasnt put under controll of the Reich govuzu
ment (see.2 2

co) The Relohssiaithalier made dependent on tie weiobainntnninit
ter (sec.l)

dd) ~he reich government is granted ilimited authorizmation :
to ensct new constitutional law (se¢c.4) gfﬂ

&
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d) .8 o mere consegmence of the abblischment of Linder the Btiehn-ﬁ
rat was finally dissolved (law of 12th April 1934 RGBL I,89) /¢

2) Heasures intended to concentrate all governmensel power with

Hitler: 0
a) After iindenburg's death a law was issued "concerning the head. .

of the German Reiockh" on 1at of iuguss 1534 (RGBL I,747). By
this law Hitl.r «as glven all p ~er which hitherto had been .
with the Reichsprisident in addition to his power as Roioho-.,ik
kanzler . By thus combinig the competences of these two rune-yft
ti.na all lezislaiure, jurisdiction and execuiive were put 1n
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oneé s'ngle hand, Hitler as well was wade BupIewe conmander otﬁ

the %Wehrmeoht and "Obersier Gerlohtsherr des deutschen Volkes"
b) If there would Lave been still gni legal obstacels formzed

by statute or law these 190 we e abolished by the Relchivage-

sroclavation of26th April 1542 (RGBL I, 247). Lerewith she

last veil's were droypped,

3) leasures ercating e zonopol  for the Nezi-party ia ;clitdeal lifi

and mixing up party sad stute,

In e.rly 1933 the communist party toialy had been dissolved under
the ordinesnce of 28th February 1933, Socislist periy (3.0) w & de-
¢lered dangercus fo the stule by decree iesued b, the Reiclheinnenui-
nister on 21wt of June 33 which was Jireeted to I nder gover menty.
Acoordingly sll its activity wue parulized by the politi cal golico
of the Linder (the predecessor of the Geustayc) .
In the s.me way as previoulsly 1% had been done to ¢ e cormunistis
&ll seats of deputies in representative asse:bles of Heich, Linder
and locel self-governing coryorations were declired forfeited by
en ordinance of Tth of July 1933(R0B1I,462).

All property of the communist and sozislist ourty was cessed and
liquidated by the laws of May 1€, und July 14, 1933 (RGBI I,293 and
473) '

All not sozialist parties were forced to dhaéb%o “voluniurily®
Thus dissolved:

fheIDeutachnationalu pavrty on June 6,1933
dtave party (de ocrates) on 28th June
Bavarisn party (eatholics)

and Deuteche Volkspartei (liberals)
Zen?rum (eatholio outside Bavaria) on 5 h of July

By luw of July 14,1333 (RGBL I,479) it wss _ronibiied to forn new
parties for all infrections severe punisbments were ,rocluimed,
On 1lst of December 1933 o la. was énaeted “for gecuring the unity
betwee the party and the state " by which the perly wes grontsd all
rights of & publie corporation, Hi ler's re resentant in the Perty

on July 4

-leadership and the ohief of staff of the 54 were a,yolnted mesibera

of thé council of ministers,



