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READQUARTERS
UNITED ETATES FORCES
RUVROFEAR THBATER

OPPICE OF THEATER JUDAR ANVGCATE

(Main == APO 7
16 Octoder 154

¥ YORANDUM for the Theater Judpe Advooate

SUBJCT: Organization for prooeeding Against Axie War Urininals
and Certain Other Offenders,

1; Attention is particularly drom to the following
dasic doouxents,

(a) the Moscow Deelaration of 30 Cotober 1043 on
Garman atrosities in Occupled Purope;

{(b) the Agreement by the Sovernment of tho United
8tates of Amerioa, the Provislional SGovermsent )
of the Prench Republis, the Jovermment of the
United ¥ingdom of Great Zritaln and Morthern
Ireland, and the Jovernment of the Union of
Soviet Boclalist Republiocs for *he prosecution and
punishment of the major war oriminals of the
Puropean Axis, elgned at London on 8 August 18483
and

(a) the Directive the Theater Cormander/ on
the "Identification and Apprehension of Persons
guspected of Tar Crimes or {ther Offenszes and
Trial of Certain Nffenders", Annex to Appendix
"A" to Pnolosure "B", JC8 1023/10 of 8 July 1946,

2, By lotter, this hq.,to the Theater Judge Advocate,
20 Septenber 1945, sud; "Identification and apprehension of
porsons suspected of war orimes or other offenses, and trial
of certain offenders™, the Theater Judge Advocate was made re-
sponsible for the effsctive applicetion of JC3 1023/10 within this
theater, This should be understood as imposing a rosponsibility
for initlating sotion which would distribute the burdens where they
may most appropriately de placed, and not as requiring that the
Judge Advoocate's offiee cerry JUS 1023/10 into effoct by its om
proper mesns. The duty is to propose a proper alloscation of
funotions, whether to the War Crimes Brangch under the Theater Judge
Advooate or to some other agency. '

3. The orimes which, in conformity to JCS 1023/10, the
Theater Cormander is to cause to be punished are the following:
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(a) Atrocities and offonses sgainst persons or

property constituting violations of intere

-nationsl law, inoluding the laws, rules and
oustoms of land and navel warfare;
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(b) Initiation of invasions of other countries
and of wars of sggression in violation of
{international laws and treaties; and

(6) Other atrocities and offenses, including
atrooities and persecutions o racial, re
ligious or pclitical grounds, commlitted
since 30 January 1933,

The enormous soope of category (o) above iz especially to

be noted, The words, if given their full literal meaning,
embrace all the offenses ocommitted in Germany since the Yasi
regime came into power, Any pormissable interpretation would
inolude a very lurge number of orimes. In ocontrast, the ¥D
letter of 26 December 1944 on "Egtablishment of War Crimes
0ffices,” AG 000,65 OB=S=A«M, directed the collection of
*Evidence concoraing oruelties, atrocities and acts of oprress
sion azaingt members of the armed forces of the United States
or othor Americans", The "war orimes™ which are the subjest of
WD Cir No, 2066 of 22 August 1948 are sizilarly restrioted,

The proposal of the United States Advisers to the European
Advisory Cammission, Enslosure "C” to JC5 1023/10, provided

"Ag used in this direstive, the term 'war
orimes' includes all offenses against per-
sons or property, whether or not committed
under the orders or sanotion of governments

-~ or commanders, which are violations of the
laws end customs of war committed in counec~
tion with military operations or ocecupation,
and which outrage common justice or involve
moral turpitude.”

But now tho Theater Commander's responsibility extends gen-
erally to the punishment of other orimes committed in Germany
since 1838, in addition to violations of international law in
the course of the present war,

4. the Londen Agrecment provides for the trial of “major®
war oriminale by an International Uilitery Tribunsl, and par,

8 of the annexed Chartor of the Tribunal sets out a classification

of orimes which substantially agrees with the oategoriea of
JCS 1023/10 sbove, What war oriminals are "major” is not -
defined, belng left rather to those who oarry the Agreement
into oporatiocn, The Charter contemplates (par.$) that the Tri-
bunal may adjudge that a given zroup or organization was coprinmi-
nal, in which ceses (par.l0)
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"the competent national authorhy or any Signae
tory shall have the right to dring individuals
to trisl for membership thersin before natione
al, military or oceccupation courts, In suoh
oases the oriminal nature of the zroup or ore
ganigation is coneidered proved and shall not
be questioned.®

If ths Tribunal pronounces such s judgment upon a group, it
will remain for the Theater Conmander, by "courts” appropriate
to the purpose, %o work out the legal consequences of the
Tribunal's condsmnation,

S. Procedures now in operation take ocare of only a por-

. tien of the fleld of JOS 1023/10,

(a) By Execution Order Ko, 9547 of 2 Way 1945
¥r. Justice Jackson was appointed the Representative of the
United Statos and its Chiefl of Counsel in preparing and prose
ecuting charpges of atrocities and war orimes against suoh of
the leaders of the Luropean Axis powers and their prineipal
agents and accesseries as the Unlted States may azree with
any of the United Hations %o dring to trial before an intoers
national military tribunal., The Internativaal Nilitary Trie
bunsl has now been constituted, and an indiotment has been
drawn by the committse of prosesutors, The trial will be
more protracted than was at first expected, 30 difficult
has it proved to bring the four signatory govermonts into
offective sooparation that thome in a position o now advize
that further trials on a Qquadripartite basis are not fearidle
and should not enter into planning for the future, ‘

(b) The Tiar Crimes Bransh under the Theater Judge Ade
vocate continues to discharge the functions sssigned to it
by the directive of 24 Pebruary 1945, A5 000,5 Op JA, "Estabe
1istment of War Crimes BEranches®, In practice it is ohierly
ooncerned with investigating snd preparing for trial (1) oases
of violations of the laws of war to the prejudise of United
States nationals, notably prisoners of war, and (2) atrocities
cgmiitted in the oonoentration campa wicovered by the United
Stater forces., These enses are being brought to trial before
either military commissions or militery govermment courts,
Responsibility in this matber being fixed, it only remains to
press the investigation and trial of these cases with the ute
nost dgor-/

&, In analysing the problem of uliocat&ng nnpomi‘oility.
for the prosecution of crimes within JOS 1023/10, the following

TN e .




CONFI Dey

groups of ossas are to be noted,
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() The "major® war oriminals and the groups or
or organisations placed on trial before tiw International
¥ilitary Tribunal, (Ywenty-four loading Yasis and six groups
or orgeniszations are being indioted,)

(b) Proceedings "baforo national, militery or
oooupation” courts against the individuals charged with
menbership in groups or organisations declared by the Trie
bunal to have been crininal, (5inoo the Helch Cabinet, the
Leaderahip Corps of the Yaxl Party, the &5 including the 8D, .

“the Jestapo, the B4, and the Genersal Gtaff and High Command

sre inoluded in the indistment, it {» st once spparent that
the ™mombership problem" is of tremondous mugaitude,)

(6) The specific violations of international lew
which fall within the acope of tho War Crimes Branch of the
Theater Judge Advocste's office: offenses sgainst prisoners
of war, atrocities in conps where alien enemigs were concen=-
trttod, sto,

(d) Buch oiker orimes as by reason of having been
dirooted apeinst the peace of the world or agalnat any of the
United Yations or thelr nationals, or becauss of their atrocious
or systesatio charscter, or bYeosuse involving leading Hails or
the broad activities of the Yazl organizations, or for other
reason, should be prosecuted by our cun efforts and bororo our
own military governzent courts, :

(o) Orimes not punished above, partloularly indive
idual offenses of Jerman agailnst Jerman, whish will remain for
trial in the Jerman criminal courts ws they are reestablished,

T« It is a matter of great urgoncy w0 pre; are prosssution

2 casea withia She mwxduta of Jo8 102820 - other than those
now before the International iilitary Tridunal and those dbeling
devoloped by the War Crimos Branch., Considerations of continulyy
of effors, oxpurt ‘mowledrs, and publis responailility already
sstablishied point to the Ofoe of the U.,3. Chief of Counsal as
tho organiszation upon which reliance should be placed. The
reasons leading to Yhds conolusion are numsrows and welghty,
and need ot be labored here. Perhaps the present Chicf of Coune
sel could bo prevalled upon to accept this extended responsiblility;
or some nember of his ataff might be desiznated Chlef Froseoutor
by Theater appointment and estadblished as head of a division in
the 0ffice of Military Governuent for Jermany (U.8.); or some
variation of this general idea might be dovised, If 1t proves
possible co to arrange, it la belleved 1¢ would Lo most desir-
able for ¥r. Justioe Jackson to remain in thls theater, exténding
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his astivities beyond the one dig case brought in the Intor-
national Military Tridunal, so0 that he would have direction
over ths proeecution of membyrs of the oriminal grouns as well
as for developing and presenting the oases asainst Nazi

of fenders other than those embraced within the jJudgment of

the International Eilitsry Tridunal, (8ince Execution Order
Yo, 9547, wnder whieh ¥r. Justice Jaskson asts, {s limited to
prosecution "befors an international milftary tridunal”, that
order would have to be extiudeds) The discussion herein proceeds
henoeforth upen the sssuaption that & wey may be found whereby
the preseant Chief of Counsel will carry on. I that assumpiion
proves unfounded, then the plan whioh follows would have % be

modified %o provida for a now Office of Ohiefl Prosecutor for
Hazl Crinmes,

8. The most serlous oases of Axis oriminality, nod broughs
before the Tribumal under the London Agresment, should « insofar
a8 the agoused lis within reach of the American occoupation suw
thorities - be prosecuted before our owm allitary govermment
courts by the staff of the Chief of Counsel, Thess prosecutions
should de sufficient in mmber and extent % demonstrate the
ssrnestness of our condemnation of Axis orimes and to vindicate
the interest of the international community in repressing atroce
fitles and the organired persecution of rasial, relizious and poe
1itioal minorities, Now fur down the seale of oriminality the
prosecutor oould go would depend upon the strenzth of Ms stafl,
the avallability of adequate military zovermsent courts, and
the time at his disposal., Conversely, the bidding for campetent
personnel should be made on the basis of an ostimate of the mmber
and difficulty of the cases whose proseccution would be undertaken,
This is & matter of urgency, whioch must be taken in hand at once
upon the approval of the general plan,

9. As fermun orininal courts are reestablished and staffed
with suitadle judges and prosecutors, free from Nasi taint, they
should be allowed, experimentally and undor supervision, to try old
orizes which went unpunished under the Wazle recime, insofar as the
Chief of Counsel does not wish to reserve them for trial before
rilitary govermmont courts, This would afford an outlst for the
nany Oermans who quite naturally are ohaling ¢ bring to Justioe
thoes by whom they were viotimiszed, and would enadle the Corman
people $o have a share in puniahing Nasl oriminalitys, It would
increase their senso of rosponsibllity and aid in thelr rezensr.
ation, Upon this point I have consulted a mmber of persons with
specisl ¥movwledse of Gormany and Oerman psycholagy, and tho re-
cormmendation is abundantly eustained dy their advice. In any
event, we oould not possibly prepare by our mm investigators and
punish by our own courts the countlens onses of wrongs which Qere
man committed sralust Corman during <he Nazl regime, In the end
umost of these orimos muszt be punished, if at all, in the Oerman
courts) and if not among those which the Chief of Counsel ine
tends to bring before a military govermient oourt, 4t is highly
desirable from every polnt of view that they be tried expedis
tiocusly befors asceptable Oerman judges, Of course, it should

e arranged that the OfT"ice of the Chief of Counsel would screen
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out those ceses wijch it itself wished to prosecute, And of
course the German criminel ocourts will at all times be under the
supervision of the military government officers.

10, How to prooceed against membaers of the organisations
and groups adjudged to have been oriminal is a speclial probleam.
The isesue in every such case would be & simple one; the fact of
menbership. It would then be in order to permit the member to
advence evidence to show the limited or qualified ndture of his
partiocipation, It is believed that for this type of case a
speoialized type of proceeding before military govermment courts,
partiocularly oonstituted for that purpose, should be developed,
Such ocourts,being limited to this class of case, should soon ece
quire a disoriminating awareness of the types of persons with
whom they had to deal and an ability to arrive at results with a
minimm of variation and error. Study and experience would enable
them to draw sound inferences from such circumstances as the
particular year when the member joined, the mode by which he was
reoruited, the grade he held, etc., Advisers of German nationallity
should be appointed to slt with the court to aseist it in making
an appropriate disposition of the omse, (Advisers are already
provided for by par. 6, Art. 1V, Ordinance No, &) The setting up
of these ocourts would be & responsibility of the military govern~-
ment; but the Office of Chief of Counsel would control the flow
of cases as a part of its broad authority to direct the trial of
Axis oriminals, It is believed that proof of membership in a
condemned organixation should lead to some type of treatment -
a8 yet to be worked out - which would have regard not only to the
punishment and, if possidble, the reform of the individual, dut
would also utilize this source of manpower and withdrew unregen-
erate Nasis from the political community long enough to permit
the German republioc to become establighed on a firm foundation.

- 11, The briefest quantitative examination of the member-
ship problem discloses the gigantioc nature of the proposal, To
try even 100,000 individuale before a 3-judge tribunal, allowing
one hour per individual and dispatohing eight caees per day,
would consume the time of 375 judges for a period of four months,
This inocludes no allowance for review or for the incidents of
administration or for delay or other impediment., It is believed
that the judpes of the International ¥illtary Tribunal will be
very slow to make the enormous deolaration sought in the indict-
ment unless it appears that sultable preparations have been made
to sarry out the legal consequences of the condemnation of the
Nazi groups. Clearly the problem needs prompt study in order to
bring it into mansgeable proportions. And it would patently be
idle to prooeed with the trial of membership cases unless some
significant treatment had been eettled upon for those convicted
of membership,

12, 1t is evident that the prosecutor charged with respons-
ibility as outlined in the paragraphe above will have to receive
the oconstant and effective support of the Theater Commander, and
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in particular of the 0ffice of ¥Military Govermment., He would
look to the army = (0«2 =« for the actual apprehension of those
whom he designated as suspects and witnesses, The detention

of apprehended persons would be a responsibility of the Theater
Provoet ¥arehal, The Chief of Counsel would proceed in close
coordination with the Legal Branch of the Offlce of Hilitary
Government (U.S, Zone), which bears staff responsibility for
the systen of military govermments courts and for reerteblishing
the Cerman oriminal courts. The Office of Chief of Counsel
would arrange with the Information»Contrélre Divielon for a
proper presentation of its prozram to the Jerman natlon, with
the object of developing & favorable state of public opinion,
Public relations should be condusted through the exirting
agency, HSocause of the political irportance of the trial and
punishment of Nazi eriminals, the Chiefl of Councel should
consult the U,8, Political Advisor in the Theater. Coordination
betwesn the functions of the Chief of Counsel and those of the
War Crimes Eranch under the Theater Judge Advocate could best
be effected by having one or more representatives of each on
duty with the other. Lialeson would have to be established with
the authorities of thé other zones of occupation, and with the
Governments of the United Nations, for the apprehension and
delivery of persons wanted ar acoused or as witnesses, and for
the production of evidence.

13, 1In order that all those services which the military
authorities must render to the Chiel of Counsel may be plonned
for and made fully avallable at the time and place needed, it
is desirable that the post of Coordinating Of7icer for war
orimes be oreated within the offlice of leputy !'ilitary Governor,
This should be £illed by a gencral officer with exceptional
gqualifioations appropriate to the task, It would be a fulle
time Job for the Coordinator and a small but able steff. Tiis
function would be %o coordinate the work of all staff and
operating sgencies of the Theater insofar as they wero called
upon to render any service in respect of the war crimes within
the scope of activity of the Chief of Counsel. The COOrdingtinv4
Officer would not supplant any existing agency or undertake ?
himself to perform their functions: he would Le the one to ‘
whom the Chief of Counsel would look for makinz arrangements t
-to meet his needs, and who would coordinate the action of the |
agencies of the Army and of the ilitary Jovermnent in re=- |
sponding to them, YHe would develop with the Chief of Counsel \
the conception of the operantion im view, and then would plan
for' and cause to be worked out in detall the consequences of \
that operation so far as the Army and the Military Covernment ]
were concerned., He would brinpg into conference the several i
agencies which ruat contribute their part to the execution of \
the entire scheme. And oconversely, he would be the means of
oommunicating to the Chief of Counsel the over-all objectives
of the vilitary Covernment in their relation to the problem of
Nagi eriminality.
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14. The pressure in point of time for adopting and getting into
operation & plan for discharging the responsibilities placed on the
Theater Commander by JCS 1023/10 should be frankly admitted. The date
set for the terminetion of milltary govermment in Germany practically
fixca the time when trial of war orimea in military rovermmont courts
should cocase, It would seem anomalous to go on prosecuting by our own
elforts snd before owr own tribunels after the date when in other re-

. spects the administration of government will have been handed over to

the Germansz. Consider still further the general psyohological effect,

at home and in Germany, of protrasting our trial of war crimes beyond

ths swmer of 1946, (It may be of interest that the Lord Chancellor
expressod himself as strongly of the opinion that in the British Zone
trials in such ceses should not be carried on later than June 1946,)
Consider taoo the date when it may be expected that the big cese in -
the International %ilitary Tribunal will be terminated. For planning
purposes we should expect to wind up our prosecutions within say four
months after that date., So short will this remaining period bve that

it is believed a very serious effort should be made to bring to trial,

in militery govermment courts, without awalting the oconslusion of the

big csse, as many cases as possible of the more seriocus Kasl orimes,

It is belioved that these cases could be presented to the publio in

such & weay as to support, rather than to detract from, the universal
interest in the major trial. It must be frankly recognised that if we
wall until the big case is ocomplete before we initiate other prosecutions,
very little can be expected from our direct efforts beyond the trial of
twenty-four YNazis and six Nazi organiszations. - '

16, A conserted study should be undertaken at once--into which all
interested staff agenocies should be drawneof the treatment and employe
mont of persons held in custody because of being within the arrost cate
egories, I am informed that we have made a commlitment to the French to
supply thes with between 1,300,000 and 1,700,000 Geymans, for labor.
Ordinary German soldierseenct the members of the evil Nasi organizationsw
are being chesen for this hard lot, The result is that, as a dread
winter approaches, comparatively blameless German soldliers are performe
iny hard lsbor on short rations smway from homee--the loss oculpesble portion
of the olvil population lives in cold and hunger and uncertelinty--and the
menbers of the §5 etc, ere held in comparative safety and comfort
swalting individual trials to follow the big trial and leading to swme
form of punishment to which so far little serious thought has been
given, %e may not bring individuals to trial for membership in orime
inal organisations until the criminal liability of the orzanizations .
has been adjudged., That puts the matter off till next spring. Then,
assuming that the Tribunal gives Judgment es sought in the indictment,
countless individual trials would be required., It is evident that it
would be disastrous, from a psychologlical point of view, to preess for
the condemnation of Nazi groups and then fail to do a thorough job of
bringing home the consequence to the countless numbers involved, And
when at long last their gullty membership had been eatablished, what
penalty would be imposed? The situation thus presoribed argues strongly
for using the members of the Nazi pgroups and organizations for lsbor
now, subject to their being recalled for trial by us, or to their being
Erled by the government to whom they had been delivered, whenever it
may become desiradle to try them,
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16. Ant soceptadble performance of the task imposed upon thias
Theater will require an intelligent and inclusive conception of the
entire prodblem and concerted astion to carry the plan into execution &
with a minfsum of oross<purposs or incongistent movement, Resort L';f’-%f
should be had to regular conference emong interested parties, under
the leadership of the Coordinating Officer., Fersons aompetent to !
advisé upon Gernan judioial institutions and upon the psychologioal t
aspoot of the prosecution of Nasi oriminals should be drom into the 4
work of planning and administrations, The Information Control Divisien— B
should be consulted and fully utilised in order that our & forts may <4
be known and understcod by the German peocple, and that theirown re- ' §
- lponsibility may be effectively developed, - |

. ' T

o+~ 1%, Eo large an enterprise salls for & very considersble ife
oremont of persomnel, of outstanding ability, in every unit which must i
bear the load, Recruitment will be one of the major problems, both ,
for the prosecutor and for the steff sections involved. All commit-
monts are neocessarily subjeot to the understanding that suitadble pere :
some]l will be mado available,

18. It i{s recommended that the following ateps be taken in o
furtherance of the plan outlined above: i
(a) Seek, in concert with the Legal Adviser of the Offioce
of ¥ilitary Covernment for Germany (US), tho arsreement of the Chief of
Coumsel to the arrsngement outlined above or to such modifioation oa
msy be worked out in conference,
(b) ¥ext, present the resulting proposal for adoption by
the Theater Cormander. Aotion thereupon would include, inter alis,

(1) dispateh of appropriats messages to rosninrton .
outlining the proposal and requesting neceseary outhorisation and
aotiony and, anticipating approval,

(2) the development at onoe of an appropriate staff
and orranization for the prosecution of Yazi crimes, and the crestion
of the offive of Coordinating Officer, and

(3) the initiation of such parallel stall astion
as would be esrential to the su.port of the plan = e.g., expsditing
action within the 0ffice of Military Government (U.5. Zome) for the
oreation of appropriate judicial machinery and for preparing the “ere-
man courts and prosecutors for the discharge of the responsibility
assigned to them.

(e) In any case, the disposition to be made of the members 'i
of the Nasi organizations now in custody, pending any judicial pro- - !
coodings against them, should be studied at once,
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Fo CHARLES PATRVAXY
Conowrrs , | Colonel, JA%D
/ Chief, Intacmtional Low Cootlon

rd, C. Bette ]
Srigadier General, USA
Theater Judge Admuto
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