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I. PRINCIPLES OF THE GERMAN CIVIL CODE ON REAL PROPERTY LAW

The German Civil Code, like the Common Law;”differentiafes be-
tween personal'property“and real property. In Book III of the Code is

found the basic formulation of both types of property law(Saohenrecht,)

but the emphasis falls upon reel property law.

The main subjects of this statute are: Besitz (pOSSession),

Eiggg&__ (property), and Rechte an fremdem Eigentum (rights in property ﬁ;

of” others) Its chapters on possession and property contain rules for i

- real and personal property but deal in some subdivisions only with realh
property law or personal property law, - e

Rights in property of others are - in general - sﬁeted‘ih'ihe

Code in separate chapters for real and personal proﬁerty@ Such rights

are defined as:. Erbbaurecht (hereditary lease), Dienstbarkeiten
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attempted sale) construed as a right in rem; Reallasten (profits a‘.

prendre), vaothek,.Grundschuld und Rentenschg; (mortgages); and nid

3f Pfandreoht an beweglichen' S Sachen und an Rechten_(lions on personal
\' - l"""-

property) . Another ¢hapter called "General Rules on Real Property"

;;.' desls with.the_principle-of registry of real property and its conse-.-rﬁ
; quences. - |
- The following basic premises underlying German property law merit 2

;E; explanation- the differentiation between possession as such and prop- ;

.::._ erty as such, the abstract nature of real1 transaotions, as to both l

real and personal property; the difference between "property" ‘which can‘

only exist once, for one owner or a group of owners, and "rights in

property of others," which are not regarded as "property"; the rule

I TReall as. usod here, and in many other instoneces in this popert,i

o .usea in the Civil Law mcaning of thé word, At Civil Law the wo%d

relates to a res, whether movable or. immpvable. Thus, a real'iﬁi

at Civil Law would include the common law "trespass to property.

"Real rights" as understood in the Civil Law are analogous-with

the common law lawyer understands as "guasi im rem" rights ‘as we

as straight "in rom" rights. Scc Bouvicrts Law Di Dictioniry, (1928)‘
"Real," sce nlso ICJ Actions 171 noto 92,.93. [



of real property rights. 3 "-, - S

&.,.The Differentiation'betweég Property 'as such and Possessidn as such,

This.distinction of the code islverf similar to that of common
law. Basically, possession is not deemed’alright; The leading commen=
- tary of the Civi; Code says that "possession is not a trﬁs legal right."
The doctrine runs that, in the meaning of the statute, the position of
the possessorlis based not on law but on facts. The‘same leading com-
mentary says that "the domination qf the thing by the possessor is not
only a factual one, but it is lsgaily jussified.“ -However, these are
only words. The rules of the statuteland tﬁe practice plainly protect
the possessor., Possession gives the presumptisn of properﬁy in the
thing, or of s right in the property of another, according to the situ=
ation. Possession can be tronsferred inter vives, by a will, and by
descent and distribution. Actions fos restitution and indemnification
can be Prought in the courts against unjustified infringement or depris-
;uvstisn of possession. In certain instances where possession has beenl
lost to another person without jgstification,’an action even lies in
quasi-contract., In many different cases, the possesssr is liable to
other. persons. :

The Civil Code makes a distinction between different kinds of |
possession. It distinguishes between the unmittelbarer Besitzer (direct
possessor), mittelbarer Besitzer (indirect possessor), and gggigggggggg
-(dependent pbssessorj. The direct possessor is the person who has a
thing in actual possession. The right to possession is not essential.
Even a thief has direct possession. The person who has the ﬁhing is
still a direct possessor even if he is obliged to transfer the posses=
sion: to someone e€lse upon rules of property law or of contracts.
-"?ffn" Indirect pOSSession describes a situation in which a persen has a
o siright bf posssssion, but must allow another person, the direct possessor,
.W;Pto retain?sssssssion of the thing for a limited time. Examples are the

possession of a lessor, a depositor, a lien debtor, or a remainderman
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.. and ‘are therefore protected. by actions based upon pos’aeissory'"-r.‘..g‘l»i't-,:‘_s,*‘'_"-‘-"‘I

£y warrant actions for the recovery‘of th&_proparty or the destruction of

*toward'a’ beneficiary for 11fe of for a-Iimited time, Th'all’théss ch
i b ; . - - a ! 3 L - o, ~re 'r‘.—' (2 .: ‘ ."&":"f..--,
. th&"1essor,: depositor, debtor, and remaindermen have no direct possed- '

sion. But they are regarded as possessors with regard to third porsonar

Like a direct ‘posgessor, they can rely upon" their "possession“ without
" ‘proving a specific property or some other right. ' .

A dependent possessor is a person who has physical control of
the thing, but remains subject to the orders of the legal “possessor.
Examples are an employee or a servant using the goods in a household or
those belonging to a commercial or industrial enterprise. '

B. The Abstract Nature of Real Transactions

“/~The .gecond basio premiae of German- property law has been desig-

nated the agbstract nature of ‘real transactions. K This is a principlef

" totally opposite to common law ideast' According to this doctrine, which
is universally recognized in German law,. the.property of a person, its

"’ transfer, and any other real transactions concerning'it do not depend‘

.....

if
other legal‘acts which have created them Eveq/these legal tran!adtions'

can be attackad as invalid ‘the real ‘transactions are not affected. The.

-‘.._._ A

= ‘reasons Juatifying an attack on the-contracta, agreements, etes; may"

iy T

.

the rﬁghts on. foreign property. ' These’ actions, however! are never real
actions, but actiona for restitution upon oontract, tort,lor ougéia-'
ccntract. . w3 .
If a .contract or other legal a¢t which is the basis of property
transactions is void gg ;g;tig, later declared without force, or
' ‘cancelled for any reason whatéoever, the property transaction remains
valid as an act of real or.peraongl property law, If, for example, a-

contract of sale is declared void because“of-deceit,'laok of form,-orﬁ

declaring the contract void. Similarly,Af a will containing a. legacy g

b 4 3 ahaaih



l I'.legatee by the heir or executor by an act valid according to general

rules, the property in the 1egatee is valid; his property right, as such
not being offected by the invalidity of the will. 8; course, in all
thooe'casoa-jpstioe in effect'will be achieved by other remedies; in the
wfiPat cqse by an action:in contract, tort, or quasiccontract; in the -
second case by an action in tort of'quasi-contract. But the right of
the transferee as a strict property right is a valid right until iﬁ is
- terminated by some new (property) transaction.

This right is retained until it is transferred to some othep
pofson. If the property io?transferrodsto a third person, the transfer
| 15 valid without regard-to:the-good or bad faitﬁ of the transferee; ‘
qoly a tort action can protect the person.entitied to the properoy
Iagainat tha‘third person, - Therefore, a st%ict difference must be made
beoween "ppapgqctiops underlying a transfer of proporty“ (kausale
Bﬂshhozﬁgnhsfh); such as a sale, a gift or a will, and the "legal act
trahsfepfing the property" (abstrakte Rechtggesohgft or Eigentumaﬂber-

Ezggggg).. The first transaction depends upon the economic basis and the
general rules of the law of contracts. But the transfer-of the property
as auch is independent of the kausales Rechtsgeschaft.

The abstraktes Rechtsgeschaft is alse a 1egal act to be executed

aocording to the general and special rules of the law. Gonsequently,
parties to tho abstraktes Rechtsgeschgft_must be compos mentis and gg;‘
Juris, or properly represented; fraud in the real tronsaction may
vitiate it. ‘Special fopms may pe necessary-=for example, declaration of
the pranofer.of real property bofo;a a judge or a notary. Faults in the
real pransapﬁiop cauoe iolto be voia; notwithstanding its abstract
nature. Thus, if an insane person transfers real property in proper
form, the transaction is void' again, if one - party causes the other to

: transfer property by a fraudulent declaration to execute . a lease, the

'.-'tranafer is voidable.

A% The abatract nature of the property applies equally to real and

. personal property, to all kinds of rTeal transactions, to the transfer of
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- under .German law to maeke a real transaction inter vivos transferring the ¢
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property, the creation of ‘rights:in property; and the cancellation e
other destruction of tHose rights.= ' .-~
The deciding elements of the transfer of personal property are .
/ \

the "abstract" real agreement and the transfer of possession, ..The

deciding'elements of the transfer of real property are the."abstract"
real agreement to be declared before a judge or notary, and.the registry
of t15 trandfer by the judge in the books of registry kept by the ..

court.

C. The Relationship between full Property Rights and § in the.

Property Of‘Another [ gee

A further important differenoe between common law and civil iaw
is the relationship between full property rights andprights in the prop-
erty of another. According to common law, several kinds of property
rights may exist in the same thing--such as general property rights and
special prOperty rights. An important example is the differentiation “
between the rights of a beneficiary for life, or for a lesser period, :
who-is entitled to the fruits or products of a certain property, and .
the rights of a residucry or remainderman. Another example is ths |
differentiation between ownership.and mortgages, in the past mortgages
were construed and to a great extent still are construed, as property
rights. .. . | . :

' The German law, however, rejects this idea of different propri-
etary rights in the same thing. According to its statutes, property
can belong xo only one person (owner), or several persons of the same.'
categoryw(co-owners or j;idt owners). The property itself cannot be iy
limited by a "real" agreement, either as to the period of ownership or
with regard to the powers of the owner over it However, an independent
contract restricting property rights in time, or limiting the power of
the owner over the property, may be a valid and~enforcib1e agreement
under German 1aw.

of the owner, as real rights, until the necessary complicated meesures:,’;f

V& prred .JI.'.\:: e

of execution have been complied with. Therefore, it is not possible
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PFOPBriqeiotﬂnﬂ_for=iifeiorifor a certaineperiod, and" &' remainder to
::7:-“5“5 . Property can be transferred only to "A", the transfer taking
erfect immediately at the time of the transastion. Any transfer of
property to take effect at a future time or upon conditions, is, by
statute, expressly declared void with regard to real property,’ (Par.925
(2) BGB). With regard to.personal property, real agreements creating a
qualified transfer of: the property, imposing a time limitation or
restricting the scope of ownership, have been allowed by German prac-
tice, after some’ reluctance, in a small number of apecial cases devele:
oped for certain epeoifio purpoeee. ~The, most important example is’the
transfer of peraonal property as seourity. But in this instance also
the abstract’ nﬁture of the property transaction haa been uphold in most
particulars,. : didi

Only in some exceptionel cases have divided rights in.nroperty
been‘reoogni;ad._ The main exception is oreafed by a special rule of
the Law :of Wills which prorides that, as between two or more heirs_or
iegateea,:tha-respective rights of such heirs or legatees in the whole
or part of an estate may be limited in time, ' One of them may be
appointed as an heir or legatee for life or for a certain time, and a
second one as an heir or legatee for the period after the termination
of the first one's rights. :They are called respeotively Vorerbe and

"
Nacherbe; and Vorvermachtnisnehmerland Nachvormachtnisnehmer. These

terms imply respectively'beneficiary for life, of for a certain kime,"

and "remainderman"=-either as an Erbe (heir) or as a Verm;chtngenehmer
(legatee) g

D. Limitation of the Rights recogni zed by Law_to the Rights expressly
specified in the Civil Code .

-

- As a consequence of this general German principle not to divide
rights in property, all rights in the property,of_gnopher have been
codified in the Civil Code, and only those rights thus expressly pro- ,
:: Vided for are legally valid, Parties cannot create, by agreement or by

' f.wiii, any rightd-in'the property of-another which are not regulated by
'”f the Civil Code, They: may not change the_nature of suchrr;ghtslexcept as
provided for by statute.. . -
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relatipps accoyd}ng to the ‘will of the parties, ‘in actual practice the -

civil law 1s not so different from that of'tha'cbmmom law, ‘Common law.':

has developed several distinct institutions of"réstriéted property; but

has rejected any abnormal applications of its liberal pro?isions,-TGoqé

versely, German prsctice has -glven.some leeway ‘to the. parties. ::'In;

¥

legal practice, the principles of restricted property developed in -

English law are very similar to the restricted rights in the property of

another provided for by the statutory rules of the German Civil Code,

.

_;The{rights recognized by the Civil Code, and some supplementary .

statutes, have been enumerated above, Their .character is as followss

- The Erbbaurecht (hereditagz leage) is a fight very similar to.a -

common law lease. It is'not regafded as a lease by the German Civil

"Code simply bec¢ause the code construes leases as mere contractual rights.

The Erbbaurecht is a real property right, entitling its owner to have

and hold a building on the land of another, The right can be trans-.. -

ferred by agreement or by will It may not be limited to only a part of

a building. It must moreoven be a right superior to any real rights of

other persons in the land. It cannot, consequently, be given for land .

-burdened by a.mortgage or by servitudes. The hereditary lease itself ..

may -be. mortgaged to creditors of the lessee..;

1 ]
"Diengtbarkeiten" (servitudes). are rights to use the real or .

_;_).,_, e

=

s

i

As the text illustrates, "servitudes" is used here in the Civil Law
meaning of the word. At common law this word usually connotes an
casement or some other burden imposed on a servient estate for the

" benefit of a dominant estate. But at Civil.Law a.servitude may be
personal as well as for the benefit of some dominant property, and
it may exist in connection with personal property as well as realty.
See Bouvier's Law Dictiondry (1928), "servitudes," see also 40 C.J.
Modern Civil Law, section 247 et. seq. '

™
-
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-personal property:of another: in certain manners. They exist as rights

to use real prbgefty-fofifhédb;rsohal interest of an individual .

receive the profits of real or personal prbperty. Therefore, iﬁ German
law, the estate of a beneficiary éor life, or a beneficiery for a
_Certain time,lis construed as a special servitude (Niessbrauch). 4
Niessbrauch can exist in favor of an individual or a corporation. It
cannot be transferred inter vivos or by will.l The Niessbrauch can be
created only _for the life of the person or the existencé of the corpo=-
ration entitled to it; it may,however, be limited to a shorter period of
time. ‘ ; |

_ The Vorkaufsrecht (right to acquire property in case of attempted

sale) is a real right enabling the possessor of it to acquire the real
property of another person if this person intenﬁs to trahsfer it to a
third person. . The persén having the Vbrkaufareéht may, by a real
action, -recover, the préperty from its owner or from the third party
transferee.

. Reallasten (profits a prendre) are rights to the receipt of pay-
ments of certain amounts, or to certain performances in kind; they are

real rights in the real property of another. They are not regarded as

created in favor of a person or of the owner of adjacent real property.

The German law recognizes only mortgages as security rights on

Al mortgages haﬁe'fhe.character of liens, in the common law sense. A
mortgage, if connecféd with a.debt,,ié called Hypcthek. The security
right may,however, also be disconnected from any debt and established
as an abstract right in the real estate without any personal debtor. It
' is then called Grundschuld (real estate property debtor). It can also

=

g Be'construed as a right to certain interest payments, though not to a

1. For an exception, see chapter III below.
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(ngagnlychg Dienstbg;kéifen)lérufor the interest of adjacent real prop-
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-erty (Grunddienstbarkeiten). They may also give the restricted right to

servitudes, ‘but are construed as a special class of rights. They may be -

real property, and only liens as security rights on personal property..-...
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" estate is described in a special file. These fiies form the Grundbuch
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is not guilty 4f any faults ' o,
L
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capital P&fméﬁt “This is called entenschg;Q (right.tc inﬁerests to>B s\tf’
paid out of real property). Liens on personal property may exist ORts
both corporeal end incorporeal property, and are known-as Pfandrechtﬁf
| Mortgages and liens authorize tha owvner of the right to compel’ 2
sale of the property, subject to the lien or mortgage, for the paymeht
of the debt owed upon the mortgage or 1ien. The sale of real property
.can never be a private one. It can be executed only by the court, or
15 sone states bf Germany, by a notary, Pe:aongl property must be
sold £y public Qale._ | |

E. Registry of Real Property Rights _
The last important feature of the real proﬁerty law of the

Civil Code is its rigid rule of public registry. Each plot of real -

(1and register), the file of sach plot ‘is a Grundbuchblatt (land
register 1aaf) The register itself is kept by the court. Rights 1n
real estate can be created or transferred only by ar entry in the °
register. The precedence of one right over another, especia;ly-in the
case of mortgages, is determined by the numerical order of their
registration. This system of registrainQ affordé-ﬁrotecfioﬁ for tﬁe

public, If a person aéquires a registered right from its registered:

owner in good faith, he is fully protected against anybodf'eise'

entitled to the right, including the true owner, even though the latter
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e AT;ONAL SOGIALIST THECRIES AND LEGISLATION CONCERNING REAL

N s PRGPERTY'LAW

I Hational Socialist spckeemen often declared in emphatic words
.the movement's revoluticnary cheracter ‘and its determination to
rebuild the law on new foundatione._ Discussing the renovation of the
law of property in particular, Nazi lawyers frequently stressed that
-basic changee in the character- of property(Whndlungen der Eigentums-

verfa.se g) had taken place and that it was ccnaequently necessary to
' medify the whole 1aw of property--ite basia, the trend of its develop-
ment, and its application in;dailylpractice. This transformation was
co apply equally to real aed.pereonal property. It was to reflect the
new concept of unlimited reverence toward, end unrestricted power of,
the sfate, and ihe alleged ner idea char the institution of property
ahould serve the interests of the community, not the individual. -
Despite these highscunding renolutions, actual changes in the German
law were not tmpressive. The Nazis failed to achieve even the legis-
lative formulation of those concepts especially attractive to their
'theory, such as the law of the Unternehmen (the enterprise as a legal

unit) or the Treshand (trust). The law of personal property remained

virtually unchanged. Accordingly, the following analysis will confine

itself to questions of real property.

Be Purpcsee and Subjects of the Ghaqgee in Real Property Law

. Ti'le National Socialist Party programe--the twenty-five points of

TRk February 1920--state: "We demand 2n agrarian reform suitable to

our nationel requirements ... the abolition of ground rents; and the
prchibition of all speculation in land"; and agains "We demand that

all unearned incomes shall be abolished.! In another fundamental
1

. National Socialist statement, 'it vas declared that "The 1iving:-

and the basis fcr the food supply of the German people are its terrie-

-1, Quoted as a typical formulation of National Socialist principles
in "National Socialism: Basic Principles," prepared in.the Special

Unit of the Division of European Affairs of the Department of
State .
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. "7 tory and soil. ‘The farmer is the firet end deepest representative'uf ;

‘the people since he nourishes the people fron_ﬁhe_fertilitywof the
earth, and since he maintains the nation tnrough the fertility of his
own family. Here National Socialism hed tolaccomplieh two éreet-legel ¢
ends: - the reestablishment and the'protection of ﬁhe farmer class and
the ‘securing of its land for the farmer family." '

I An extrinsic ‘view of the legielation concerning property righte
from 1933-1945 shows a great number of etatutee and decrees on various
other questions. Bui closer inspection ehowe that only three important iﬁ'
problems were actually dealt with: (1) eeparation & mprtittel
property from the capitelietic economy,l(z) liberation oflreal property_
from cepitaliefic enslevement,-end (3) protection of the tenanﬁs.- A1l
the other statutes and decrees are merely applicetions of old rulea of
property law. It is true thet, for exampie, application of the-rnies
of eminent domain has been considerably extended, and the procedure of
registry of real estate unified through the Reich. But neither of .
theee amendments of the statutee, nor the elteratione in the law ccn-
cerning various minor eubjecte such ae"Neighbor Lew, "Lew‘oi Hunt-
ing," "Law of Entailed Property of the German Nobility“ (Fidei-'
Kommisse), or' "Improvement of City Settlements by Supporting Smell
Garden Plots," can be considered as basic chengee. 5

The "separation of egricultural property from the cepitalietic
economy" was attempted only for that pert_of the egripulturelldomain
regarded as the most important, namely, the "peasant's eetate" (g;ppg_l,
comprising land, house, barn,.and implements. This estete was esteb-

lished as a single, separete, indivisible unit not transfereble by

contract, deed, or will, deecending from fether to son as an integrel <5
whole." ‘The law of the "peeeant'a estate" hae been reguleted by 81 . ccrioms
series of statutes and decrees and has been developed eo ea to consti- :ﬁ
tute a more or 1ese independent legal system. All the rules concerning
peasante' estates refer only to this epeciel cless of egricultural

property._.For other agricultural property which did not form a

peaeant'e estate the connection with the normal economic syetem was

A}
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. The "liberation of,real property frﬁm capitalistic enslavement"
proved in practice a rather empty slogan. Its measures--alleviation of
i interest.?ayments éﬁd protection in case of incapaéxky to pay debts-~
had already been introduced by preceding governments, The fourth
Decree of the Reich President for the"Protection of the Economi _and
Finances and the Security of Internal Peace' of 8 December i931, and
several additional decrees, had generally decreased rates of interest
formerly 6 and -8 percent télalmaximum of 6 percent and reduced the
highaf rates proportionately. ' The special protection of agricultural
property had also already been stressed. The rate for mortgages on
agricultural property had been décreased-by 2 percent by a decree of
27 September 1932,2 and several agditional measures. While the Nazis
- amended these statutes and decrees through a.great number of new ones,
in substance they only followed the already established ways.

Protection of real property was attempted by various Eeasures:
. by gpneralldecrees which_ﬁere especially applicable to real property
for the settlement of the debts of an overburdened debtor; by special
decrees-for the settlement of debts secured by mortgages or other
fights in property;; by special decrees for the reduction of interest
on mortgages and other rights in property; and by special decrees pro=-
tecting the owner of real property in execution procedures. The
special decrees of the three last classes were published in two forms:
.~as decrees affecting any real propgrty and as special decrees affect-
ing agricultural property. ' ol

- As-for protedtion of tenants, the German law differentiated
between leases of property which does mnot yield emblements or minerals,
such as houses, apartments, stores and offices and property which does

yield emblements or minerals, such as agricﬁltural property, quarries,

etc.  The first kind of lease is called Miete and the tenant Mister; .

' ‘I, Part I, Chapter III, RGBl, I, 699.
“2. RGBl, I, 480, v
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the second M and the tenant Pachter.. Each ca.tegory‘ Bab been’ % ot
createduseparately by séveral statutes and decrees: ' Thosé dealing with
the Mieter provide roughly the same pfotection_afforded tenants in "'_
American cities in rgéénﬁ';ears; iﬁé;é affecting the Pachter.éiVG pro= '
tection like that enjoyed by agricultural tenante under'éontempbrary
gmefican legislation.® ' ‘ |

The German law, it may be noted, is strictly systematic. Pro-
tection of ‘real property owners against execution,(foreclosure), both
in the preparatory stage and in the actual executive ﬁrocedures, is
provided for in the Law of Practice. Thus, inm the German legal ;yatem |
the law. of tenéncy'is not part of the real property law. According to
concepts of civil and Roman law, and contrary to the common law
system, tenancy is not regarded as a property right, but,-éé stated'
above, as essentially a contréctual relationship. Even if some aspects
of tenancy are similar to property institutions, such as possession by
the tenant, his protection against expulsion, or the lien of the J?ﬂd'A_;..u
lord, the genéral ‘aspect remainsﬂcontractuai It seems appropfiatef ]
then, that a survey of German property law and its changes by tHe |
National Socialist Governmént should concern itself with the traﬁi-l
tional ideas of the c¢ivil law, and 1eave discussion of thé-law of -
tenancy to the subject of contracts,

C. The Form of the Legislative Acts

In adapting the civil and other codes to National Socialism, the

Nazis followed two systems. Sometimes they would delete whole chapte;g
8f the codes and replace them by special statutes, as with their impor=
tant changes in the law of divorce and the law of wills in the Civil
Code, and in the corporation laﬁ of the Commerciai Code. - In other
cases, they made new statuteé without revision of the basic chapters
or rules of existing codes., ~ - \

This second method was employed in ‘changing the real prdperty-
law of the Civil Code. No part of book III of the Code, which . contains ;

the law of property, was expressly replaced by the Nazi statutes. Yet

Cim e -



~'th..é''isx.ew-*"r*l.l—loo on:peasants'-estates'cOnstitoted a major revision of the

"prinoiples‘laid:down'in that Code.

D. The Influence of Nazi Supor6331on of Outlawed Groups on Real Real
Propertx law .. 4

Nazi suppression of the Jews and various opposition elements,
whioo was achieved by a combination of legal enactments, administra-
tive measures, and acts by the Party and its individual members,

y included also restrictions imposed on the ‘persecuted group in the use
I and disposition of its property, as well as sequestrations and confis-
cations. _ _

This lod naturally, to much uncertainty concerning all legal
transactions oonneoted with the property of such individuals and their
Organizationa. Regulations doaling with their property were accord-
ingly laid down in various atatutes and deoreea. The most important
of these were the following: the Statute on Confiscation of Commoniit
‘fProperty, 26 Hay 1933, (RGBl., I, 293); the Statute on Gonfiscation of
Property Used for Purposes Inimioal to the People, 14 July 1933,
(RGBl., I, 479); and the Statute on Denationalization,M July 1933.

(RGBL., I, 480). Under these and similar statutes and decrees, dis-
. orimination against communists, sooialists, labor unions, and Jews who
had 1eft the country was legalized

For the tochnical management of the property of emigrated Jews,
for its entry in the public registers, and for the indemnification of
mortgage-creditors and other persons 1nterested in the property, .
speoial rules were provided in the Statute of 9 December 1937, (RGBl.,
I, 1333), with several additioual decrees, especially those of 18 March
1938 and of 8 October 1940 (RGBl., 1938, I, 317; 1940, p. 1 340)
-'Until the publication of this Statute on the Payment of Indemnity on
the Ocoaaion of the Confiscation of Property, a more or less lamless
eituation had existed with regard to the rights, and the indemnifi-
cation, of these creditors and other interested persons. The statute
" did not establish a right to indemnity, but rather established the rule

that the confiscated property became the free property of the German
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Government (Par, 1). All liens, mortgagea,aand other rights in thé{aﬁ

property were destroyed (Par. 2). The same:rules,apg}ie&:to.peraeepje {1

(% 2] eorporatiopa or organizations which hadebeen_liquidatéd and ihoee'prop-

| erty had been confiscated (Par. 3, 4, 5). Pe;aona'having réai'rights'

Ei} in the property, and the creditors of the peraécuﬁedfindi;idueie, cor=-

porations,og organizatione, losf any rights they had in or to the ﬁrep- .
erty. They had no legal right to indemnity, the statute providing only
for the possibility of an indemnity (Par..6, 18, 32). No indemnity was
to be paid if the creditor, former mortgagee, etc., ﬁa& facilitated,
intentionally or negligently, any actions regarded ae iniﬁieai to the
German people ‘or state, especially Qemmuﬁiét movements. In pfaetice
this rule (Par. 6) excluded from indemnityyif they had not been con- t
verted to the Nazi céuse, Jewe and Socialists.

e A claim for indemnity could not be brought ihto the courts. The by
government, through a special system of administrative authoritics, :
rendered a decision according to its Swi Sirepetich. Thua;{fﬁe new
law robbed of certainty any credits advanced on the security of German
real” estate, if the owners were Jews, Communists, or enemiea of_tee
state. The creditor lost his security without an& legal righte'te“
indemnity. ' -

This situation evoked an early reaction from abroed. ?oreign
creéitors were afraid that the new enactments had undermined sureties
in Germany. Credits extended to German debtors seemed more insecure
than ever. Consequently, the Nazi Government promised‘that it wouid
not in the future employ the power to destroy rights-in real properﬁy;
it did not, however, promise anythinglregarding rights previously

%ﬁ" destroyed.

While it was pretended that these acts of confiscation were a
E : legal exercise of statutory authority, the adminiatration and the
Party did not always bother with such justifications. Expropriation
of property, for example, was often done without pretense of 1egalitw.,

‘Principle methods used were corporal punishment of and economic
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preésufe against the‘propértyzﬁwnar;' The first often consisted in cone

fining the omen .t.o Jail or'a c'oncezitratiou_ camp, release being _
poasible'ohly ubon entering into a "sale" at a price ordered by the H:{E
Nazi Party, Ehagpgéfits rrom‘auch transaétion-gene;;ily were distribe
uted among the purchaser, the Party, which received an officially
stated share, and favored Party officials, = As for economic pressure, : ;-”
it often took the form of sequestration of the property in a criminal
~proceeding, or without any legal form, simply upon an order of the
Gestapo. No legal protest against such sequestration was allowed.

The owner lost any power ih-&onnection with his property, even:%hét of
receiving information or éﬁihccdunﬁing.: ﬁe had no altefnative, in ;
short, but to accept the proi:osals of his pers;'scutors. ‘

These measures not'oﬁiy arbitrarily dEStfoy the property rights
of the victims and those of their creditors, but shattered the basic
principles of the law of property as an institution of legality, pro=-
tection,and security.

-
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‘restore the peasantry as the fundament of the state, pecple,and

‘between the owner of a peasantd' estate (Erbhof), who is to be known

.itself, to other persons having the:necessary qualities. Jews and

.'.I‘l.--r.\.; .':'.s. .:.': ; yi -.I'r' .‘”-".-'-:‘...‘;:bn' "‘1" :‘EI; .“‘- ‘ 0 H - .
CRSSRITLAD e R T e T e RESTRICTED
IIT. "SPECIFIC' CHANGES BROUGHT'BY THERNAZIS ©»% i i sms sl y

A. Changes in the Law regarding Apricultural Property.:is «i: <« .- 03t o

1. Peasant's Estate Act. The Peasant's Estate Aét (Reichserb- -

s nE ! X
hofgesetz) of 2@'September 1933 - was intended fo be the realization -
of Hitler's ideas on agricultural reform, as broadly discussed in Mein

Kampf and’ in many other Nazi publications. Its basic purpose was to -

economy.

The preamble of this statute began by making a distinction . -

legally as a (Bauer), and the owner of any other agricultural property,
who is to be called a farmer (Landwirt). Iﬁlwaa declared illegal to
use different names for the owners of peasants!' estates and other
agricultural property. .

According to the statute only these persons who were of Gérman
naﬁionality and of German or cognate bloé?, and who were ‘honest and. -
able, could hold the title of peasant. If a peasant should be deemed '
lacking in one’ of theée_qualificationa, the go%ernment could transfer

his right t8 administer and use his property, or even the property

persons who had any Jewish forcfathers after 1 January 1800 c9uldfnot
be peasants. ; . ' . '

' The peasant's estate was stated to be a res extra commercium.
It could not be sold or transferred ;gggg'ggzgg, disposed of by will,
or divided under the rules of descent and distribution. At the death
of the peasant, the peasant's estate was to‘become the property of
is "heir" by force of law. The statute designated as heir the -
relations of the peasant in the following order: the sons or other'
male issue; the father; the brothers; the aaughters; and lastly the
sisters of the peasant, Only one individual of éach group could be
the heir. A peaéant could, under certain circumstances, choose and

appoint his heir within the designated groups, This was allowed, in-

1. RGBI1, 1933, I, 685
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particular, in those regions where a power of sélecting an ‘heir
previously existed in the form of a local custom, or in. those regions
where there was no local custom to the contrary. - "

In a Declaration of 28 September 1940,l the customs of the
different provinces of Germany and Austria wére officially stated and
‘published. The Declaration asserted that in certain important regions
of Western Germany - within the jurisdiction of the Courts of Appeal of
Frankfort am Main and Cologne, and most of the territory within the
Jurisdiction of the GCourts of Appeal of Dﬁsseldorf, Darmstadt and
Karlsruhe, and in the city of Vienna=no regional custom on the point
existed. Accordingly, the right of the peasant in these sectors to
choose and appoint an heir was upheld.

' To be regarded as a peasant's estate, land had to be adminis-
tered as a unit by the peasant living on it. It had to be of medium
size, but sufficiently large to sustain a peasant's famiiy. In highly
developed regions, e.g., in wine-growiné territory, a minimum of
approximately thirty acres was held sufficient; in other regions the
estate had to be larger. ﬁo-eatate, however, was to excegd 125
hectares (approximately 300 acres). (Peasants Estate Act, Par. 2, 3).
88 Peasants' estates were subject to public supervision, which was '}ﬁﬁ
}ﬁf; _entrusted to special bureaus. These bureaus could allow the transfer
_;}F . of a peasant's estate in'éxtraordinary cases, especially if the peasant
o wished to transfer his estate during his life to his heir, and if the

agreement was not too onerous for the heir. In exceptional cases the

government could grant other dispositions.

Foreclosure of peasants' estates was complexly regulated. Gen- .,f
’ A
erally, no creditor could come and demand an execution on the erbhc « - gy

But the leader of the district peasants' organization could take over
the debts of the peasant, and then obtain an execution on such earned
crops as were not essential to the peasant's existence. Similarly,

the state could not obtain an execution for texes, except on those

'T. Deutsche Justiz, p. 1109
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a: h . earned crops not essential ‘to the peasant, The lsader of the

* peasant's oréanizaﬁion';aé-entiﬁféd'to ﬁéﬁ for "either private'or-pub}ic
creditors¢_f(Par.-37, 38, 39). In'éiheptional_éaaas, however, a
Government pqrﬁif conld auﬁhégize full execution. (Par. 39 of the
statute anqcpér. 41 of the décree of 21 December 1936, RGBl. I, 1069).
‘;.IIf a peasant was found to lack the necessary qualities of
honesty and ability, and especially if he did'not pay his debts,
;although able to do so, special authorities could.transfer the admin-
dstration, use, and profits of the property, or eyen the estate itself,
indefinitely or f;r a specified time, to the heir during the life of
the peasant, or if ﬁo heir'existed; to o stranger. -In such cases the

peasant was not to receive aﬁy indemnity, nor did tpeigppointee have

to pay anything. e

The children of a ﬁeasant received neither a share in the
peasant's estate nor any-ﬁﬁyment. They had only the right to receive
support and education from the estate up to 21 years of age, and for
longer if they were in need without fault on their part (right of homé-
shelter, Heimatzuflucht). An analogous right-éxisted for the parents
of a peasant, and for his ;idow as long as shé did not remarry. This

was called Altenteilerecht (old age support).

The special authorities set up to decide all cases based upon
the Peasantd': Estate Act were called Peasant s' Courts. They functioned ,
on three 1evels--és a trial court and as lower and higher cOurfs of
appeals. The trial court was composed of three judges; one was
supposed to be a lawyer; the other two, peasants. In appeal cases,
" peasants were also called as members éf the court,
2+ Transfer of Agricultural Property. Sales and transfers of
agricultural property and.forest'land in Germany were subjected to, and
" made dependpnt upon, the consent of the Government ever‘sinée«l?ls.
The Natiopgi.éoéialist Qoverpmént extended its control over such

propertiea;bghseybygl decrecs.

Ls Decree of lS March 1918 as amended on 26 January 1937, RGBL., I,
- 35;- and ‘several additional decrees, especially 26 January 1937,
2 ggril 1937, 29 March 1938 RGBl., 1937, I, 34,102,534; 1938,
— 15

RES TRICTED




Ty

o
[ AN
- et ey

Copsent-of the Govérnﬁent became necessary in comnection withlany prop=

erty exceeding a certain size, which differed in various sections of

the country from approximately 1-1/4 acfe in the highly ﬁeveloped

agricultural region of the west (Baden, Hesse, the éﬁar, and the

Palgtiﬁate) to approximately-lZ-l/Z acres in the east. The decree

applied.to all kinds of transfers and leases, and even to sales by 9
judicial execution, Any transfer without the consent of the govern- I

ment was held invalid, whether attempted by contract or upon judicial

execution. The Government,‘ﬁowever, made no decision in such matters

without having asked for the opinion of the "local farmer's leader"
(Kreisbauernfghrerl. In some exceptional cases, the obtaining of a
license_was dispensed witp--for example in transactions with the
quernme;nt or with the National Socialist Party; transactions to which
a Minister had'consented; some apeciai'trgnsactions for the improvement
of German farms and small settlements; and any transactions between
close relatives. Tha Government was only to supervise the transfers,
not to act as a barrier to them. Thus the Government is obliged to
give é license for a contemplated transfer, except where contrary té
some major.public policy--for example, if the buyer were not actually
a farmer, if an uneconomic division of the property was intended, if

the transaction would cause the economic destruction of a farm entity,

or if the price were unreasonably high or low. Unlicensed transactions

we?e éuﬁiahﬂble.

As for statutes intended to achieve a decrease of the interest
rates payable on mortgages on agriculturél property, and to protect
such property owners against-the pressure of debts, they constitute

merely a special application of similar general statutes, and will be &
discussed with them.

Be. Main Changes in the Law Regarding Real Property Generally

l. Special Rules for Compositions with Greditors for Persons who
have lost real Property in Economic Distress.

?re-Hitier law in Germany already provided rules for compulsory

arrangements between debtors and creditors in order to obviate bank-
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ruptcy prooeedings. The' Natinhal Socialist Gowernmaat adopted these.
ideas, enlarged ‘them greatly, and provided for. apecial applications of
them in faver of its adherents. .The statute on the Settlement of Uld
Debts (Gesetz fir eine Bereinigung slter Schulden) of 17 August 1938
as amended and repubiiahed on 3 September 1940,1 gave three classes of
debtors special privileges for achieving a composition with their
creditors. These classes comprised those who had lost their means of
subsisﬁence;wér who had becomé¢ heavily indebted in consequence of'tﬁe
"economic difficulties existing before the National Socialist Govern—
ment took power, or in consequence of their adherence to, and services
for, "the National Socialist struggle for power." - (Par. 1,2;3)5“;Th§y
wére divided into (a) those owning their own businesses, factqries,;
shops, etc., and professional men; (b) those who had lost a house ér
other real property; and (c) workers and employees. In all .these cases
the statute provided that a debtor who became insolvent before 1
January 1934 should be presumed to have lost his means of subsistence
in consequence of economic difficulties existing before the National
'Sociaiist Government took power, except where such debtor became

" insolvent by dishonest or reckless conduct. (Par. 14, sec. 5).

In class (b); those persons were privileged by the statute who
had lost their house or other real property before the Nazig toock
power, through bankruptcy, execution, contract, voluntary sale, or in |
any other way connected with the payment of creditors.

The assistance of the court in negotiating a settlement:in these cases
was granfed only if the debts were incurred before 1 January 1934, and
" were éeéurad by a mortgage or lien on reﬁl property, or resulted from
such mortgage or lieﬁ. The help of the court could not be granted to
a ﬁan who acted in a dishonest or reckless way, or who was not regarded
worthy of it by National Socialist standards, or especially, was not a
Jew. (Par. 5). The same provisions wére'declared applicable to the

territories annéxed by the Reich after 1934 as well as to the Saarland

l

l. -RGBl., I, 1209
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and the Sudeten territory, though other minimum dates were established,__

The judge, in granting relief in these cases, was to be guided
by the princ1ple that the debt should be reduced proportionately with
e

the economic capacity of the debtor, Oreditors, moreover, were obllged

to give the debtor such halp as he needed "o rebuild his position in

\

life." ' )

The judge was not required to treat all creditors alike, The
social significance of the claim, and the financial position of the -
creditor, were of main importance in considering the extent of the pay-
ments to be made to him (Par. 6,7). If, though helped by the court,
the greditors did not reach an agreement with the debtor, the court
then was to formulate a composition according to its discretion, with
which the parties were obliged to comply; it had the force ofla judg=-
ment.l The-court, further, had the power tc change or amend any former
agreement or judgment (Par, 14,15),.and could zlso alter the rights of
a oreditor against third persons, co-debtors, or suretigs,_and his
rights in property given as surety by third persons (Rgr. 8,14-16).

With regard to creditors secured by mortgages, the court could
order a decrease of the interest rate and an extension of the time of
payment, if it_would'enable the ertor to meet his obligation in the
future, If a creditcr had purchased the real property of the debtor
at an execution, énd subsequently had sold it at a profit, or if he had
not yet sold it but the value of the real property had increased con-
siderably since the credifbr purchased it, the judge could reduce the
old debt for the amount of this profit, or for the increase in value,
discharging the liability of the debtor and his sureties pro tanto.
This ruling could be obtained in special proceedings, even though the
debtor had.not filed a general applicatiPn for composition, and even if
the scénomic stability of the debtor wouid not be endangered by the
payment of the debt, (Pér. 10). The judge could stop an execution
immediately upon the application of a debtor, and could render any

other injunction serving the purposes of the procedure,
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Decisions rendered in the éompositicn proceedings could be
charged léter if any creditors had been overlooked; or if the debtor
gid not_perform his obligations according to the composition, although
able to do so; or if the debtor became unworthy of the privileges of
the statute; or upon extraordinary improvement or deﬁérioration in the
economic position of the debtor (Par. 20). A special rule allowed
trustees to agree, in these proceedings, to any release or reduction
of claims or collateral without committing a breach of trust. (Par.
7).

A series of acts laid down special rules for a composition by
the owners of agricultural propefty with their creditors, and a special
bureau (the Composition Office) was handed broad powers to force upon
creditors, where necessary, a scheme for reducing and paying the debt-
ors! obligations. To finance this scheme,’ the Government provided
credits. The first of the acts establishing this errangement was the
Statute for the Settlement of Agricultural Debts (Ges»tz zur Rege+ g

der 1andw1rtschaftlichen Schuldverhaltnesse) of 1 June 1933, It was

followed and amended by twenty-four additional statutes and decrees
directed to the same end. These acts were often very long and compli-
cated. The act of 1 June 1933, for example, contained 106 sections,

2. Reduction of Interest Rates. In German law, one series of

decrées provided for a reduction of interest rates in general, another
series ruled on the reduction of interest on mortgages, and still
another contained special provisions for agricultural property. Only
the two last series will be discussced here. ‘

Mortgages in Germany were estimated in the 1930!'s at thirty to
thirty-five billion Reichsmarks, of which approximately twenty-two
billion belonged to financial institutions'and the remainder to indi-
viduals. Legislation for the reduction of interest rates on mortgages

can be divided into three stages. The first was that of the Emergency

Decree of 8 December 1931; the second, the conversion of 1935; the
/

1./ RORI; I, 333,




third, the Decree of 1936. : ! ;r wa gt PN N

'The decree of 1931, with two amendments (those of 23 December
A FEAA0E Bogeal o iE
1931 and 26 March 1932 ), reduced the interest rate on mortgage-and

. e, o ot e Fhege Lk
similar bonds. On mortgages bearing an interest rate}of from 6. to 8 :-
percént, it lowered it to & percent, and it reduced the higher interest

2 ¥
rates proporticnately. The statute of 24 January 1935, -:with six addir '

tional statutes and decrees, brought a further reduction of:the : 3 1?
interest rates for bonds and mortgages, The statute of 2 July 1936, -
VA

with two additioﬁal.dééreeéliasued on the same dey, constituted a
restatement and ékﬁensibn-of these trends.

This last statute stated in its preamble that the effect of the
Acts of 1935 had been to reduce the rate of interest on mortgages to a
rate justified bﬁ tge economic cifCuméﬁances; ‘The Government now
asked those creditors who had not reduced the rate of interest. on
their mortgages to followithe example of other creditors. If parties
to such mortgages failed to come-to an agreement, the courts wére to
make an appropriate settlement which was to have the binding effect of
an agreement.

Further, the law provided that'a mortgag;r was obliged to reduce
the interest on the mortéage to a rate deemed reasonablein:the general
economic circumstancés and his special situation. If the parties
could not reach an agreement, the judge, on application of one of
them,‘w;s to attempt to resolve their differences. If his endeavors
also failed, he was to set an appropriate rate of interest himself.

He could decide with regarﬁ to'uhpaid interestat the time of the
applicaticn, as‘well as to interest not yet dus.

Thile the statute was to apply to virtually all debts secured
by a mortgage cn real property in Germany, some ﬁortg&ges-were

exempted--such as those which were not intended a5 long term credits

1. RGBJ..’ 1931, I, 699’ . 793; 1932! p' 171

‘2. RGBl., T, 45. g
3. RGBl., I, 533. oned
4- RGBl., I, 536’ 537‘
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.on the iand; thosge 1hi$h gsecured bonds issued iﬁ foreign countries;
and those which belonged to mortgage banks which had reduced .the in=
terest in compliance with statutes of 1933. Also exempt were morte
gages of public corporations and of other institutions supervised by
the Government.  Mortgages created before the end of the German
inflation in 1923, which had been aufgewertet (reestablished in terms
of the new currenc¥'of the Reich after 1923), were subject to a
special regulation which provided that the interest which had been
accorded to the creditor under the reestablishment procedure should
normally not be reduced except in cases of hardship for the debtor.
Trustees were allowed to agree tc the feducticn of interest without
being liable for breach of trust, and such a reduction could be per=
mitted by the court regardless of any former decisions; they became,
in short, res judicata.

Decrees dealing with gxecution of the statute provided that
the general rate of interest should be 5 percent,and, for mortgages
exceeding 50 percent of the value of the real cstate and not other-
wise sufficiently secured, 5% percent or 6 percent. Whefe hardship
would result for creditor or debtor, this could be taken into con-
sideration, but it could not lead to a reduction of the interest
below 5 percent, or an increcase above 6 peréeﬂt. Vhere the debtor

was delinquent with the payments, inprease of the rate could not

exceed one percent.

Interest on mortgages on agricultural property was regulated by
a series of special statutes and decrees, beginning with a decree of
1
27 September 1932, reducing thc interest rate by 2 percent but not

below 4 percent. The principal statutes were those of 28 September
1934 and 31 July 1935,2 which upheld the former réduétions, reduced
the interest rate on mortgaze bonds to 4% percent and extended the-
time for the payment of mortgages until 1 April 1940.

\

1. ReBL., T, 480.
2. RGBl., 193, I, 860; 1935, p. 1057.




- Special rules for the creation of liens on implements belonginé
to tenants of agricultural property were provided in the"Statute
Regarding Easier Credit for Tenants of Agricultural Property'of 9 July
1926, as.amended on 18 h.!archll"-)BB.;L

3. Moratoria. The"Decree on the Payment of Mortgages of 11
. November 19_32,2 ordered mbratoria for debts secured by mortgages, and
for mortgages themselves, until 1 April 1934. Upcn application of the
creditor the court could order that payment of the debt, either in
full or in part, be made in advance. The moratorium did not affect
however, several kinds of mortgages enumerated in the decree. The
period.of delay was extended several times by different decrees, the
éreat number of which led to considerable confusion, For example,
the time for payment was extended until 1 July 1939 by two acts. By
the aacree of 22 December 1938, definit. disposition with respect to
the, time of payp#nts on old morfgages wap provided for.4 It ordered
that the payment of all mortgages in cxistence on 30 January 1933
could only be requested three months after a new notice had been given
by the creditor. In case the debtor was nct able to pay, the court
was empowered to fix the time of payment according to all the circum-
stances of the case, The decree did not, howyver, affect the time of
payment for mortgages not intended as long-term credits, building

loans, and some other special cases,

4. Eminent Domain (Enteignungerecht). The expropriation of

property for purposes -of public welfars, an old instituéion of German

law, was extended aftor the end of the first World Uar, a trend which

the National Socialist Government continued. After 1918 exgropriation
was applied to the improvement of settlements; other special purposes

are conveyed in the names of the several statutes and decrees:

Smell .Gardens Act of 31 July
1919 (RGBl., p. 1371).

1. RGBl., 1926, I, 399,412; 1933, pp. 109,121.

2. RGBl., I, 525.

3, Statute of 20 December 1933, Par. 4, RGBl. I, 1092, Statute of 13
December 1935, Par, 11, RGBL. I, 1467. '

4. RCGBl., I, 1905,
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the debt has been cogtracted in Reichsmarks or A foreign cur?eﬁCY;
The debtor is relieved of his 1liability by such payment and is then
entitled to ask that a mortgage securing the debt be deleted from the
register of the court. ““

3. The"Statute on the Payment of Indemnities for Confiscated
Property"of 9 November 19371 has already been discussed above.

L. The"Statutes on the Dissolution of Entailed Property"are of
importance especially for members of the_?e;man nobility. Their
landed property has often been held in the form of entailed property
based upon special rules dating back many years. National Socialist
policy declared the estates of peasants as entailed property with
more severe restrictions than existed for the entailed property of
the ndbiiity; it tried to dissolve this property of the nobility.

The values involved were often very high. The statute and the decrees
for its execution are very specific; for example, the decree for the
execution of the statute of 30 March'l9392 contains ninety paragraphs.
A unified procedure for the dissolution of entaileé estates was
provided by the statute of 26 June 1935? amended several times. '~ The
statute of 6 June 19384 abolished all restrictions on the alienation
of entailed property, from the date of i January 1939, and the
entailed property became the free property of the last possessor. A
statute of 17 May 19405 provided similar rules for family foundations.

5. The"Statute on Small Garden Plots"of 31 July 1919, as amended
on 26 June 1935 and 2 August 194Q? made special provisions for lots
used for non-professional gardening, for which the Government fixed
the rent by general order. It was provided further that the rules of
the Government are binding for every contract, -that thc tenants are

protected against termination of the lecases or eviction. Moreover,

1. RGBl., I, 1333.

2. RGRl., I, 509.

3. RGBl., I, 7850 .
L. RGBL., I, 825. P
5. RGBl., I, 806. '

6, RGBl., 1919, T 1371; 1935, p, 809; 1940, p. 1074,
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only public or chéfitaﬁle ébrpbrations=afe'allowed to rent }eal proﬁi
erty for the purpose of subletting it for small garden ﬁlpts;

6. The"Statute on the Restriction of Neighbor Rights Toward
Institutions which are of Importance for Public Health"of 13 December
1933, and another act of 18 October 1935?ireatr1ct the righté oT-thg
owners «of real property to enjoin activities of néighb&ring institutes o
of a "public" character, such as hospitals, bathhouses, eto, . ;

' Many acts coﬁtemplgté‘improvement of 1aﬁd'fof.éénéral and'-l iﬁ
special purposes. Among these acts afe'statﬁ£g£ éreatiﬁé a general 9
conmission for German land (Reichsstelle fur Raumordnung) or those 0!
_ providing for forests, agricultural dcvelopment, mining, use of {i
waterpower,'énd 50 One ke E i ;l
D. The Major Statutes and 'Decrees

As stated a%'the beglming of this survey, the Real Property
Law_of-Germany-1Shcontained in Book III of the Civil Code, besides
,whiqh there exist many additional statutes dealing witﬁ the transfer
-of reailestate, mortgages, leases, proﬁectioh of tenants, and many
other points. : : !

The' Nazi Government changed the property law in both principal
and subordinate aspects. Some of the changés are contained in stat-
utes (pegetze), others iﬁ decrees (Verordnungen). Statutes are made
by action of the Government and the Reichstag, decrees are ordered by
the Government alone in the exercise of its constitufionél powers.
Statutea and decrees have, however, the samé”iégal effect. Customa- &
rily, impprtént and new regulations were made by statutes, amehdments 7
of minor importance by decrees, But under the Nazi government the
difference between statutes and decrees had become meaningless,
because the @vernment simply ordered the Reichstag to vote the sta-
tutes formulated by the Government. Nevcrtheless, the Nazi Gofernment

continued to observe the constitutional forms.

The main statutes and decrees relating to the %ﬁree-suﬁjects

Y ‘.".

1. RGBL., 1933, I, 1058; 1935, p. 1247.
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discussed in Chapter III are listed below..

o

1. Statutes and Dec¢rees Regarding Agricultural Property.

Reichserbhofgesctz (Peasants!' Estate Act), of 29 September 1933
(RGBL., I, 685).

Erbhofrechtsverordnung (Decree on Peasants! Estates) of 21 December

1936, (RGBl., I, 1069) amended by decrees of 23 December 1938, 26

April 1939, and 28 September 1940 (RGBL., 1938, I, 1921; 1939, P. 843;
1940, p. 1311).

Feststellung des Erbbrauchs nach dem Reichserbhofgesctz. Gemein-

schaftliche Bekanutmachung des Reichsmiﬁistarg‘der Justiz und des

Reichsministers fur Erﬂghrung und Landwirtschaft (Joint Declaration of
the Minister of Justice and the Minister for Food Distribution and
Agriculture on Customs for feasanﬂf? Estates) of 28.Sep£ember 1640
(Deutsche . Justiz 1940, p. 1109).

1 \
Qrundstdcksverkehrsbekenntmachun s Bekanntmachung ﬁper der Verkehr

mit landwirtschaftlichen oder forstwirtschaftlichen Grundstucken

(Decree on Transactions in Agricultural Real Property and Forests) of
15 March 1918, as amended 26 January 1937 (RGBl., 1937, I, 352;

later amended by decrces of -26 January 1937, 22 April 1937, 29 March
1938 (RGBl., 1937, I, 34, 102, 534; 1938, p. 361).

Gesetz uber die Zinsen fur den landwirtschaftlichen Realkredit
(Statute on Interests for Mo;tgages Upon Agricultural Property) of -
31 July 1935 (RGBl., 1935, I, p. 1057); amended by decrees of 4 June
and 28 September 1936 (ﬁGBl., 1936, I, 480, 852),

Gesetz zur Regelung der: landwirtschaftlichen Schuldverhg}tnieSG

(Statute for the Settlement of Agricultural Debts) of 1 June 1933
(RGBl., I, 331) with twenty-four additional statutes and decreces
serving the same or similar purposes.

2. Statutes and Decrees Concerning Real Property Other than

Agricultural Property.

Gesetz uber eine gereinigggg alter Schulden (Statute on the Settlement

of 0ld Debts) of 17 August 1938, as amended and republished on 3.

September 1940 (RGBl., I, 1208).

RESTRICTED
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- Iiante Ig:g:ﬂnung des: Bgi bgprggidenten zur Siche g von Wirtschaft

~und Finangen und zum Schutz des inneren Friedens,- Teil I Egg. III

(Fourth Decree of the Reich: President for the Protectiop pf the |
Economy and Finances and the Security of Internal P;;ée) of & December
1931; amended by two decrees of 23 Decémber 1931 and 26 March 1932
(RGBl., 1931, I, 699, 793; 1932, p. 171). ‘ 1
Geeetz uber prothekenzinse (Statute on Interest on Mortgages) of o3 'f?
2 July 1936 (RGBl., 1936, I, 533); amended by two decrees of 2 July | 4,

=L e

1936 (RGBL., 1936, 53 and 537). ' ARt h

Amendment to Verordnung uber die Fglligkeit ggg'gipotheﬂen-ggg Grund- _;;
; _ ; LR Tl et T '."'I."'j
schulden- (Decree on the Dates of Payment of Mortgages) of 11 November 259

1932 (RGBL., 1932, I, 525); amended on 16 December 1932 (RGBL., 1932, 3

I, 551) and on 27 March 1933 (RGBl., 1933, I, 149). ' k.

"
Gesetz uber einige Massnahmen aguf dem Gebiet des Kapitalverkehrs

(Statute Ordering some Measures on Gapital ‘Transactions) of 20 Decem-

ber 1933 (RGBl., I, 1092); amended on 20 December 1934 (RGBl., I,

1255), 13 December 1935 (RGBl., I, 1467), and 22 December 1938 .
(RGBL., I, 1905). e

Verordnung uber die Zinserleichterung {ﬂg den landwirtschaftlichen

Reelkredit‘(Decree on the Reduction of Interest on Mortgages on Agri-

cultural Property) of 27 September 1932 (RGBL., I, 480); amended 24
November 1932 and 16 December 1932 (RGBI., I, 534, 562).

on’ the Interest on Mortgages on Agricultural Property) of 28 September o ke
1934 and 31 July 1935 (RGBl., 1934, I, 860; 1935, p. 1057); amended by -h;
decrees of 4 June and 28,September 1936 (RGBl., I, 480, 852).

Gesetz uber die Durchfuhrung einer 21nsermassigung bei Kredltanstalten

(Statute on the Decrease of Interest on Mortgages of Mortgage Banks)

of 24 January 1935 (RGBl., 1935, I, 45), with decrees of 1 March 1935,
26 March 1935, 25 June 1935, 22 September 1935, 7 February 1936, and

13 4pril 1937 (RGBL., 1935, I, 346, 470, 808, 1179; 1936, pp. 62, 734; o
1937, p. 455). et e
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Gesetz betreffend die Ermoglichggg de Kapitalkreditbeschaffung fur Y
ggdwirtschgftlicbe ggghﬁg; (Statute regarding Easier Credit for -
Tehants of Agricultural Property) of 9 July 1926 (RGBl., 1926, I, 399,
412); 18 March 1933 (RGBl., pp. 109, 121), S

The Statutes on Emiment Domain have been'deacfibéd'iﬁuﬁﬁiail in the *
text above (III, B, 4). '

Changes in the Registry of Real Property (Grundbuchordnung) haye'beeﬁ

F

described in the text above (III, B, 5).

3. Statutes and Decrees on Miscellaneous Aspects of the Real

5

Property Law.

£20

S

" n n
Gesetz uber die Verausserung von Niessbrauchsrechten und beschrankten

3 . '

S personlichen Dienstbarkeiten (Statute on the Transfer of Estates for
el 2

%

Life or for a Certain Time), of 13 December 1935 (RGBl., I, 1468),

e
¥

L

with the decree of 12 June 1936 (RGBl., I, 489).

e
T

Gesetz ﬁber Fremdwahrungsschuldversehreibungen (Statute on Bonds

R

rs
E
4

%
s
"

[}

i

Issued in Foreign Currency) of 26 June 1936 (RGBl., 1936, I,_515),
with decree of 5 December 1936 (RGBl., 1936, I, 1010),

Gesetz gur Regelung von Kapitalfalligkeiten gegenuber dem Ausland
(Statute on the Payment of Debts to Foreign Creditors) of 27 May 1937
(RGB1l., 1937, I, 600), and decree of 11 October 1937.(R¢Bi.,_1937, I,
1125). '

f n ' v |
Gesetz uber die Gewahrung von ggtschédiggggen bei der Einziehung und

1" . "
dem Ubergang von Vermogen (Statute on the Payment of Indcmnities for

Confiscated Property) of 9 November 1937 (RGBl., 1937, I, 1333), with

many decrees, especially of 18 March 1938 and 8 October 1940 (RGB1.,.
1938, I, 317; 1940, p. 1340).

Gesetz zur Véreinheitiichung der Fideikomissauflgsggg (Statute on

Dissolution of Entailed Property) of 26 June 1935 (RGBl., 1935, I,
785), with many additional statutes and decrees, especiallyl£hose of
2/ August 1935, 28 June i938, 6 July 1938, 20 March 1939, 21 December.
1939, and 17 May 1940 (RGB1., 1935, I, 1103; 1938, pp. 698, 825; 1939,
pp. 509, 2459; 1940, p. 806).

Kleiggarte - und Kleinpachtlandordnung (Statute on Small Garden Plots)
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of 31 July 1919, as .amended 26 June 1935 and 2 August 1940 (RGB1.,

1919’ P. 1371, 1935’ I, 809’ 1940! pt 107‘4)

' Gesetz uber die Beschrankung der Nachbarrechte gegenﬁber Betrieben
die ggg die Volksertuchtigggg von besonderer Bedentggg sind (Statute
-on the Restriction of Neighbor Rights Toward Institﬁtions which are
of Importance for the Public Hgalth)‘of 13 December 1933, and a

similar statute of 18 October 1935 (RGBl., 1933, I, 1058; 1935, p. -_
1247). ' i
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