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NAZI CHANGES IN THE FIELD OF FAMILY
AND INHERIThNCE LAW

1. THE LAWPRIOR TO 1933

A. Family Law (Book IV of the German Civil Code)
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Marriage is a public institution, created and regulated by

the state with regard to public policy. Only within na~row

limits are the parties to a marriage allowed to change the

framewo rk of .the law of domestic relations . Within these

Joundaries the German Family Law was i ndi vidual i st i c and

liberal before the Nazis usurped power in Germany• .

I n creating a fnmily a person could follow his own interests

and affections without danger of interference by the state.

This f~ct will become apparent through a brief description of

the more important sub-divisions of the Family Law as it was

prior to 1933 according to the Civil Code (Burgerliches Gesetz­

~, hereafter cited as B.G.B.) .

1 . Bet rothal . Mutual promises of marriage constituted an

agreement described by the expression Verloebnis (betrothal),

which , in .terms of the conditions of its validity and SOI1le of

its consequences, was subject to .t he ordinary rules as to

obligatory agreements . The remedies for breach of the agree-

ment were, however , modified in t he following manner:

An agreement to marry could not be specifically enforced;

a claim for pecuniary compensation arose, as a general rule,

on breach of the agreement by one of the parties .
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of the promised marriage affecting his property or occupat.Lon ,

incurred through any steps taken by such party in contemplation

The pecuniar,y compensation was generally limited to an amount
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indemnifying the aggri~ved party for any disbursements made or

undertaken in contemplation of the marriage, or for any loss
I

The claim for compensation did not arise if there was a

reasonable ground for the breach of. promise, such as the

discovery of a legal impediment to the marriage, or of a cir-

cumstance which after the marriage wou'Ld justify a decree of

annulment or divorce .

Betrothal, therefore, .cr eat ed only a moral obligation to

fulfil the promise of marriage except .th~t its breach did

give a cauoo of action for pecunia~J damag~s. The state did

not interfere in case of the ~dthdrawal from the betrothal

and did not· even give its help. to the enforcement of the

promise •

.2. Conclusion of Marriage . The German rules recognized

civil marriage exclusively. The marriage was effected by the

declaration of the parties to be married to each other made

before the competent registration official (Standesbean~er)

and in the presence of each other . The parties had to make

these declarations in person, and they had to be unconditional

and not SUbject to any stipulation as to time . The registration

official had to be willing to receive the declarations . Two

vutnesses of full age had to be present (B .G.B. 1317 , 1318) .

CONFIDENTIAL



--_..._---.-- - ------ - - - - - - - - - - - - - - - - ..,......j

-3- CONFIDENTIAL

No marriage certificate of any kind was necessary.

The marriage had to be preceded by a public notice
/

(Aufgebot) to be effected in the prescribed manner and subject

to previous presentation of certain prescribed documents

(B.G.B. 1316). In the majority of cases a religious marriage

ceremony followed the civil marriage. but the celebration of
. "

a religious marriage ceremony by ,.any clergyma.n or JUinister who

had not satisfied himself of the fact that the civil

marriage had taken place was a criminal offence . ' The rules

of the Civil Code ~s to marriage were not, however, intended to

interfere with the duties imposed by any religious denomination

on its members (B.G.B. 1588) .

It is lnteresting to note that the refusal of one of the

parties to allow a religious marriage ceremony to be performed

was a "cogent ground" entitling the other party to refuse the

perfor~rrlance of the agreement to marry; if the refusal to take

part in n religious ceremony was not communicated to the ~ther

party b~fore the celebration of the civil marriag0 it might

entitle such other party to .obt.aan a decree of annulment.

(B.G.B. l334) .
. ., .. . , I : .

3. Validity of Marriage . The circumstan'ce's' \vh1ch affected

the validity of a marriage according to the Civl Code were

divided into three classes :
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a. Fatal defects in the marriage ceremony;

b Publ ' ., ..:l~~ t 1• 1C severlng L~pe~l~en s ;

c . Private severing iffipediments2 •

----- - - -- - - - - -
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With respect to a, the following irregularities were

deemed fatal defects in t he case of any marriage celebrated iD

Germany:

(1) Disregard of the rule that the declaration of

the parties must be made before a person deemed to be a

competent off i ci al.

(2) Disregard of the rule requiring the parties

to make their declarations .i n person and in the presence

of each other .

(3) Disregard of the rule that the registration

official must be willing to receive the declaration (B.G.B. 1324) .

A fatal defect in the marriage ·ceremony brought Ilbout

the absolute nullity of the'marriage (B.G.B. 1324) .

IVith respect to b, the following impediments caused t he

"relative nullity" of a marria~e :

1 . A "public severing impediment" (SUCh as incest . insanity, etc .)
makes the marriage void . The invalidity of the marriage is
established by proceedings inaugurated by public authorities

(e .g., the public prosecutor) if the facts come to their notice .
2. A "private severing Impedtment" (such as lack of consent 01

parents' or guardians of minors , marriage of person too clo~ely

related, pre-marital fraud by one spouse on another on facts
considered essential by law) makes the marriage voidable by a
suit initiated by the affected spouse f
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(1) The incapacity or temporary mental aberration

'of-one of the parties at the time of the marriage (B.G.B.

1323, 1324);

(2) The subsistence at the time of the marriage of

a pre\~ous valid marriage between one of the parties and

another person (B.G.B. 1309, 1323, 1326);

0) Certain specified kinds of relationship between

the parties (B.G.B. 1310, 1323, 1327);

(4) The previous adultery of the parties, if the

fonner mo.rriage of one of them'was dissolved on the ground of

such adultery (B.G.B. 1312, 1323, 1328);

These so-seal.Led public severing impediments brought about

a nullity which may be described as relative nullity. An

absolutely void marriage was of no.effect, while a voidable

marriage had to be decreed as void by a judgment of the com- -,

petent matrimonial court on a petition for annulment (B.G~B .

1329) •

With r-espect, to c, the following so-called private '

severing impediments caused the Yoidability of a marr-Lage;

(1) The absence of the authorization of the statutory

agent of one of the parties where such party is of restricted

capacity at the time of the marriage (B.G.B. 1394, '13)(),. 1;331);
' . . :.' ..

nature of the ceremony or as to the effect of the ~e,clarat:i.p~
, J

made before the registration official (B.G.B . 1330, 1332);

CONFIDENTIAL
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(3) , The mistake of one of the parties as to the

essential personal qualities of the other party (B.G.B 1330,

1333) ;

(4) TIle fact that one of the parties was induced to

marry the other under the influence of misrepresentation as to

essential circwnst~nces made by or with the knowledge of the

other party, or of unlawful threats on the part of the other

party or any other person (B.G.B. 1330, 1334, 1335);

(5) The fact that one of the 'parties to the instant

marriage is discovered to have living a spouse who was judicially

declared to be dead and was believed to ,be dead at the time of

the mar-r-i.age ,

, These private severing impediments caused a marriage to

be voidable at the option of the spouse who had the right of

avod.dance,

These sections of the German Civil Code indicate that

the law, did not interfere with the private Lnt.er'ests of the

parties to a marriage except for their ovm protection as, for

instance, in ~he 9ase.of fraud cr duress or in the case · of the
• i. :

violation of generally approved principles of ethics and morals .

4. Divorce and Judicial Separation. The possibility of

obtai~ing a divorce did not become universal in Germany before

1876 . In many parts of Gennany and in Austria the only relief

, , which a petitioner belonging to the Roman Catholic Church was

" able to obtain in respect of any matrimonial offen se was '
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"perpetual separation ." The latter concept w~s made statutory

under the new name of Ildissolution of the conjugal communityfl

(Aufhebung del" ehelichen Gcmeinschaft) after the introduction

of the German Civil Code in 1900.

The grounds which entitled a petitioner to obtain. a divorce

or judicial separation were subdivided into f1absolute" and

".r.el at ive II grounds . 1';h er a .t.he ...facts constituting..a.o . a~so.lllte

ground were .est abl i shed the petitioner was entitled as .of

right to the order prayed for; in tho case of a relative ground

it was left to judicial discretion whether, under the special

circumstances of t he case, the relief ought to be granted.

The absolute grounds were :

a . Adultery, bigamy, and sodomy (B.G.B. 1565 ); ,

b . Attempts against the petitioner!s life (B.G.B. 1566);

c . Wi l f ul deserticn .(B.G.B. 1567) .

The r elative grounds wer e:

a . Any facts by which the marit al r elation,oHing to ·

any grave breach of marit~l duty or dishoriorableor ,iwmoral

conduct on the respondent!s part, was disturbed to such an .

extent that the petitioner could not be expected to continue

the marriage (E.G.B. 1568) . It should be noticed here that

only the imn~ral conduct or grave violation of t he matrirnoni~l

duties of a party to the mar r i age' justified a divorce; the ,

former German l dw did not r ecognize any violation whi ch w~s

against the interest of the German people in general as a

CONFIDENTIAL
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reason for divorce according to section 1568 B.G.B.

b . Insanity was a relative ground when i t . had continued

for more than t hree years during the marriage and was of a type
..

so severe that the intellectual community be~w~~n the spouses

had ceased and there was no hope of its reest~blishment (B.G.B.

A divorce decree had the effect of dissolving the marriage

as from t he date on which it ceased to be appeaLab.l,e (B.G. B. ,

1564) •

After the divorce new duties spr~ng up between t he .parties

in respect to the right of the innocent party to alimony and in

r espect t o t hG custody of infant children.

As ment i oned before, a spouse who was entitled t o a

petition for a divorce 90~ld claim judicial se~ar.~tion in lieu

of divorce . The decree obtained on any such petition had to

declare,the separation to be due to the fault of one or both. '

of the p ~rties .in th~ $.J.me manner .J. S on a petition for a divorce .

{s ee II, B# 6) V'Jhi le t he parties were living apart under c.

decree for judici~ separJ.tion, either of t hem was at any time

entitled to obtain a divorce decree (B .G~B . 1575, 1576) .

5. Legal Status of Children Born of Void Mar r i ages . Any

child of ·a voidable marriage, whi ch otherwise satisfied the

r equirements pf legitimacy, was deemed legitimate, unless the

r elJ.tive .null i t y of t he marriage was kno~m to both spouses at

the time of such mJ.rriago.

CONFIDENTIAL



-- ----- - 0-'--- - - --------- ----- ~---------~

,- 9- CONFIDENTIAL

But the child was illegitimate if the marriage was void

owing to some defect in form, and the marriage had not been

recorded in·the marriage register (B.G.B. 1699) .

A child deemed illegitimate on the ground that its parents'

mar riage was declared void on any ground other t han a fatal

defect in the marriage ceremony was entitled to maintenance

f r om its father in the same manner as 0.. legitimate child

( B.G.B. 1703 ) .

If the f at her knew at the time ;'of the mar-r-lage .that the

mar riige .was voi d, he did not have the rights ar i s i ng from

pnternity. The par-ent.al, power belonged to the mother ,(B.G.B. 1701) .

If the mother knew at the .time of the m~rrio..ge that the

mar riage was void, she tad only a l imi t ed parent<:.l power

(B.G.B. 1702).

6. Adootion. The act of ~doption ennbled the ~doptor

to pl ac e the chi l d of another i nt o the same position as if it

were his own. Acco rding to the fo rmer German law the view

prev~iled that a person could acc ept 0.. child of wh;;.t eve r race

and descent if he complied with certa.in r equirements of the law

which t r i ed to protect the child to be adopted. Here agai n

the l aw was the guardian of private interests only and not the

prot ect or of ·the interests of the Ger.mnn people as 0.. whol e .

The adoption was effected by a contract between the

ndoptor or the joint adoptors and the o.dopted child Which,

however, r equired the confir.m~tion of the competent Court .

CONFIDENTIAL
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' ':' ': The confinnntion could not be refused if the stntutory

requirements were complied with (B.G.B. 1741, 1749, 1754) .

According to the , st~tute a person having natural

legitimate issue c~u~d .not adopt n child, but the fact th~t

another child had been previously adopted was no'. impediment

to a second ndoption. The adoptor had to be at least fifty

years old nnd at least eighteen years older than t he

adopted child (B.G.B. 1741, 1743, 1744) .

A child ndopted by a single adoptor acquired the

adoptor 1s n~e ~nd the st~tus of ~ legitim~te child of such

adoptor; .a child adopted by a. husband JI1d wife jointly

acquired ,t he husband 's name a.nd the st~tus of a. legitimate

child of both spouses . No ties of kinship were crea.ted between

the adopted child and the kin of the adoptor, ~nd no tie of
. . . '

affinity was crea.ted between a.n adoptor and the a.dopted child 's

spouse (B.G.B. 1757 , 1758, 1762, 1763) .

An adoptor did no~ by virtue of the adoption become

entitled to any right of inheritance in r espect to the child's

property (B.G.B. ~759) .

B. Law of Inheritance (Book V of the German Civil Code)

The title t o the estate of a deceased person, can be derived

under either a statutory rule or ~ ,disposition made by the

deceased. Thi~ f act w~s f~equently expressed by tb~ ~tat~~nt

that the right of the persons taking the estate wns acquired .
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under t he i ntestacy or under the will of the deceased; but i t

should be emphasi zed that the st at ut ory right of succession

represents the normal one vffiile any right derived uhder a

disposition of the deceased was looked upon as a modifi cation

of the statutory right . Therefore the rule is t hat t he

st'at.utory heir' succeeds, except insofar as he is di splaced by

any disposition of the deceas ed intended to become operative

on his death .

The next of kin and the surviving spouse (if any ) were

t he statutorJ heirs of the deceased, and ~s such, took the

whole est ate , or such pnrt t hereof as was not dispos ed of by

t estamentary disposition or contract of inherit anc e .

The rules determining the order in wh i ch the kindred were

ent itled were based on t he f0110vd ng pr~nciples :

The kindred were divided into classes, each known as a

Purentel; t he first class consisted of th e issue of t he

dec eased, the second of his parents and their issue, the t hird

of hi s grand-parents and their r espective issue, each

subsequent class consisting of the anc estors next in r crnot c­

ness and thei r r espective issue • . The me6be r s of the f irst

class were call ed Vorwandte er ster Ordnung and so f ort h

(B.G.B. 1924-1929) .

The share to whi ch &lY statutory hei r was enti t led i n the

abs enc e of any t estrunentary or contractual provision was called

his "s t atutory portion" (gcsetzlicher Erbtcil); the estate , as

CONFIDENTIAL
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u whole , was called the "inheritanc e" (Erbschaft) . The

inheritanc e vested 'i n the heirs '~~~edi~tely on the death of

the deceased ,

Accor ding to t he Germanic l aw t he right to t m{e t he estate

belonged to the natural heirs, and it was only graduall y and

through t he influenc e of the clergy that a person was allowed

t o t ake a certain portion away from the heir. But modern

Gennan l aw ent i rel y discarded t he right of any person to be

appoi nted as heir of another person ; under its provisions tho

right of the t estamentary hc:irs t o t .:J<:e possession of the

estate cannot be defeated on the ground that t h,e persons

ent i t led t o compulsory portions arc not i ncluded among t hem;

a person ent i t l ed to a compulsory portion was ent i t l ed t o

r eceive t he value of that portion from t he heirs ; but h8 ,had

no di~oct right over the es tate . His claim ~as a rnonoy claim

against t he t estatoris heirs ~1ich accrued on t he date of the
"

testator's death (B.G.B . 2317) .

The following classes of persons were, on principle,

ent i t led to compulsory portions (pflichtteilsberechtigt);

1 . The t estutor 's issue, and in default of issue,

each of hi s parents ;

2 . His spouse .

The compulsory portion was equal to one-half of the

statutory portion (D.G. B. 2303) .

CONFIDENTD\.L



~13- CONFIDENTIAL

Except for the rights of the persons who were entitled to

compulso~ poritons a testator could dispose freely of hi s

estate .

Ever,y instrument containing a testamentar,y disposition

(letztwillige 'Ver f Ugung) was called a will . No such dis-

position was valid unless the. prescribed formalities as to the

execution of the vdll had been observed (B .G.B. 1937 , 1941) :

A testator could, according to the Civil Cod~ ;ilake his

testament either by a holograph will or by a publicly declared

,rill . A will had in all cases to be executed by the testator

in pe rson (B .G.B. 2064) .

1 . Holograph valls .
II

A holograph will (eigenhandiges

Testament) was a document containing a direction of any kirJd .

intended to be operative on the writer's death, i'vritten and

signed by the testator I and indicating its date and the name

of the place at which it was written . It was not necessary

that the document should be described as a testamentary

instrillrrent, or should be stric~ly confined to testamentary

directions . A testrunenta~J disposition contained in an
. . .

ordinal~ letter would be deemed a holograph vdll (E.G.B. 2231) .

2 . Publicly declared wills . · A ,nll executed in a public

form had to be declared before a judge or a nota~J public in

one of the two following ways :

a; The contents of the will might be declared before

the judge or the notary;

C0NFIDENTIAL
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statement in .
b . A/~Titing might be handed to the judge or notary

vdt h an or~. declaration to the effect t hat suc h ~Tit ing

contained t he declarant I s vd.l l ; the declaration had to be made

in .ei t her case by the testator in person and the execution had

to . ~e attested b~ two additio~!al witnesses , or by the Regi st rar

of the Court, or another notary as a single additional vd tncss .

The fonnalities had to .be crnnplied with very strictly in

order to make the will valid (B.G.B. 2233 - 2245) .

Easier formalities .wer e allowed in any of the following

cases :

a . \'1her e a ·t es t at or believed hi s death to be approaching

so fast that he vou.Ld not have tirile to make a declaration

before a judge or notary (B.G.B. 2249);

b . Vihere the t estator 's place of r esidenc e was, by

reason of an epidemic or any other exceptional circumstanc es,

isol~ted from the outer world to such an extent that a

declaration before a judge or notary was r ender ed impossible

or exc eptionally difficult (B.G.B. 2250) ;

c. Lher e the testator be Lng a member of the armed

forc es in time of war or under a state of siege was impeded

by one of certain specified h~~dranc e s from making a will i n

one of t he ordinary fonns;

d. In any case in vlhich a t estator was on board any

German ship ot.her than a war shi p whi le such ship was not in

any German port (B.G.B. 2250, 2251, ~252) .

COHFIDENTI1\L
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The capacity to revoke a testamentary disposition was

gover ned by the same rules as the capacity to w4ke such a

disposition~ sUbject:, however, to the qualification that a

person under guardianship on the ground of mental debility,

extravagance, or dipsomania, might notwithstanding such dis-

ability, revoke u testamentary disposition made before he was

plac~d under guardianship (B.G.B. 2253) .

Under the Civil Code a covenant to make or to abstain for

making any specified testamentary disposition was entirely

inoperative .

On the other hand, an agreement ' i nt er vivos by which one

of the parties, by direct disposition, conferred a right of'

inheritance or a legacy on the other party, if complying with

the requirements set forth in the Ciyil Code, was bin9i~ on

the estate as valid tcstamentarJ disposition . Such an agree­

ment was call ed a contract of inheritance (Erbvertrag) . It

might contain dippositions .by each of the parties in f~vor

of the other , and in the absence of ~ycontr~ry,i ndicat i on

such dispositions were deemed mutually 'interdependent (D .G.B.
'.. ~ .

2298) •

A contract of inheritance was made by a declaration bef'o r-e a

judge or notary public, both parties being present at t he sruue

time . In other respects the formalities are the 's illne a8 those

In the case of a publicly declared testamentary disposition

(B .G.B. 2274 - 2277) .

CONFIDENrIr..L



b. Statute 'f or the Prevention of Hereditary Dis eases

c . Statute for the Protection of the German Blood and the

, ,
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II. , THE LAVi SINCE 1933

,
. ..:.

a . Statute against Abuses with regard t o Mar r i age and

Adoption (Gesetz gegen Ei sbr £uche ~ der Eheschliessum;und

1 . In respect to Family Law, the following laws wer opassed

, e . Statute J-li'fecting certain Changes in tho Provisi ons

deutschen Volkes , Ehegesundhcitsgesetz vom 18 Oktobcr 1935,

der ~nnahme .¥:£ Kindes ,Statt , . Reich sge s etzblatt ,~ 2 '

A. The Maj or Innovations in the Law

Reichsgesetzblatt p. 1246) .

German Honor, and the -amendmerrt .s thereto (Ges etz ~ Schut.ze :des

German People (Gesetz : ~ Schutzo der Erbgesundhoit des

of the Family Law and modi fyi ng the '~eg£l l St atus of Statoless

by ,t he National Socialist ,r egime:

" IIPersons (Gesetz uber die Aenderung und Erganzung

. "familienrechtlicher Vorsch~iften und ~bet die Rechtsstellung

deutschen Blutes ~ der deutschcn~, Reichsges etzblntt

.Y9!!l 15 September 1lli, p. ll~, und AusfUhrungsbcstimrnungen) .

, ,d. , Statute for tho Pr-eservat.Lon of the' Hea.lth of the

"(Gesetz ~ Verhutung erbkranke'n IJachwuchses, Reichsges ctzblatt

,~ Staatenlosen, Reichsgesotzblatt~ 12 Apr i l 1938, p . 380) .

"November 1933) .
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f. statute for t he Upification of the Law of Marriage

and Divorce in Aust r ia and t he German Reich, and t he amendments

thereto (Gese t z ~ Vereinheit1ichung des Rechts der Ehe-

sch1iessung und der Eheschei dung im Lande Oesterreich und

im, Ubrigen Rei chsgebiet , Reichsges etzb1att ~ £ Ju1i 1938 ,

p. 807 und DurchftihrungsverorctDungen).

In amending and r edefining t he. l aw in acc ordanc e vdth

their own concepts, the Nazis repe~ed t he following sections

of the Gennan Civi1 .Code, Book IV: Sections 1303 - 1352;

Sections 1564 - 1587; Section :1608; . Paragraph 2 ; .Sections 1635 -

1637; Sections 1699 - 1704; Section 1756;- Section 1771,

Paragraph 2 .

2. In r espect to Inherit ance Law, t he Nat ional Socialist s

pas se d t he follQwing statutes :

a . St atute conc erning the Inheritance of Farms (Reichs-

erbhof geset z vom 29 No vember 1933, Reichsges etzb1att Seite 685).

b. Stat ute Imposing Cer tai n Limitations on t he Right of

Inheritanc e because of Conduct against t he I nterest of the

Ger man People (Ges etz Uber erbrecht1iche . Bes chr~~gcn .

wegen gemeinschaftwidrigen Verhaltens vom 15 No vember 19J1.,

Reichsgesetzb1att, p. 1161 .)

c. Statute Affecting t he . Creation and Revocation of

Testamentary Disposi t :i.ons and Co nt racts of I nherit ance (Gesotz

liber die Er richt ung und ~ufhebung v;n Test&nenten ~nd

, . "Erbvertraegen vom 31 Ju1i 1938, Rei chsgeset zblatt , p . 973) .
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The Nazis also r epealed the follo~~ng sections of t he German.
ciVil Code , .Book .V , dealing with inheritance: Section 2064;

Sections 2i29 - 2267;, Sec.tions 2272 - 2277; Sect i on 2300.

B. The Pres ent Law and its Deviations from t he Princi pl es of

the Earlier Family .Law 0'

1. Bet r ot hal. The statute for the Preservation of the

Health of the German people and the Statute f or the Unification

of the Law of Mar r i age and Divorce in xust r-i.a and the German

Reich (hereinaft~r called Mar r1u.gp Law--~ .L.) created several

new public severing impedirr~nts as to marriages whi ch \ull be

discussed below. Therefore ne~ r easons which woul d justify

a decree of annulment ' or a ~ivorce could be set up and could

defeat the claim for pecuniary compensation of the aggrieved

party.

2. Validity of marriage . Section 4 of the Mar r iage Law in

declaring a marriage between a German citizen of German or

racially ,r el at ed. blood and a person of non-German and not

r acially r elated (artfremd) blood not permissible set up a

new pubLi c severing impediment . ,Thi s development i s onc of

t he most ~portant changes in the German law introduced by t he

National Soci ali st government, for . t his conception of t he

protect i on of the German bl ood became one of the main f eat ur es

of t he new German state . The Law fo r t he Prot ection of t he

German Blood and t he German. Honor and t he umendment s thereto

explai n at l ength whi ch per sons are cons i dered to haye Gernlan

COl'.7I DENTl f1L
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blood and whi ch persons ,bel ong t o a di f fe r ent cl~ss of bl ood.

Section lof 't he nbmro·mentioned law especi al l y forbids n

mar r i age between Jews'and citizens of German or racially

r elat ed blood.' Such a mar riage is void even if it is ccncLuded

i n a foreign country .

Sect ion 5 of t he Mar r i age La.w sets up another publ ic severing

impediment , whereby amar-r-iage is void if the conclusion of

such a marriage would'endanger the heal th ,of the German people .

The circunstances which are r egarded detrimental to, the public

health ar e defined in s0ction 1 of the Statu~e for the

Preservation of the Health of the German People . Sect i on I

states th at a mar riage is not permissible :

ll . when a betrothed person has a contllgious di sc llse

which might af fe ct the health of the other betrothed or ')f the

issue or both ;

b . Vm en 'a betrothed person is afflicted with a mental

discllse or ,nth a t ype of insanity which v~uld r ender such a

marriage undesirable f rom thc point of view of the interest of

the German people ;

c . Y11en one betrothed suffers from one of t he f ollowing

di seases whi ch are described i n section I of the St r.'.tute for

th e Prevention of Heredita~ Di seases : congenital i mbccilit y

(angebor(mer Schwachsinn) ; schizophrenia (Schizophrenic);

manic depreesive psychosis ( zi rkul acre!ll ;mar"isch-deprossivem7

Irres ein) ; ? orcdita.1Y epi lepsy ( crbliche Fallsucht) ;

CONFIDENTI AL
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Huntingt on's chorea ( erblicher V0itst~nz LHuntingt onscho Chorcil) ;

congonital amaurosis (erbliche Blindhcit) ; congcn.i.ta.L deaf ness

( erbliche Taubheit) ; congenital malformation (schwere erbli che

II '
korperliche Mi ssbi l dung) .

These are t he two most importa~t sections (4 and 5) . i n t he

new Mar r i age Law and give expr ession to the National. Socialis t

ideology, which interferes vn t h the pr i vate rights and t hG

freedom of tho citizens if the interest of t he st~te or , as it

is usually called, the community of the German people i s i nvolved.

h violation of section 4 of the llar r i age Lnw is punishablo

according t o section 5 of t he 'St .at .ut .e f or t he Protection of t he

German Blood and the Gonn!ln Honor . So is t he viol at ion of

section 5 of t he Mar r iage Law according to section 4 of the

Statute for the Preservation of the Health of tho German People .

Sections 6 and 7 of the Mar r i age Law correspond t o section

1310 B.G.B. They provide that a marr iage co,nnot be concluded

between relatives by blood in the dire~t line , nor between

brothers and sisters of full blood or hnlfblood, nor bet ween

r el:.:.tives by mar r iage in the di rect line . S~ction 1310 B. G. B. ,

second pa~o.graph , further stated that ~ marriage could not bo
. . . .

concluded between t\ID persons , one of whom had had scxunl

i ntercourse with parents, grandparent s , or descendant s of tho

other . This pa ragr-aph is omitted in the Viar r i J.go Law w: Lch, on

the ot he r h?-nd, regc.rds illegitimate deSCendants exact ly like

Legi.tdrnat.e ones .

CONFIDENTIAL
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SGction 8 lvI .L . corresponds to 1309 B.G.B., stnting that

neither spouse mny remarry before the fi~~t mnrriage has been
~ : e __ "

dissolved; but p<1ragrClph"l, 'senten'~e 2, and paragr-aph 2 have

been omitted,~l This particular omission is not ~p,ortnnt, but

section 8 M . L ~ was runended on 27 July 1938 by providing that

the second marriage may be valid if the parties believe in

good faith th~t the first marri~ge w~s invalid.

Section 9 M. L. corresponds to 1312 B.G.B. <1nd deals ~~th

the impediment oJ -:..dul t ery. Exemption from this provision

could bo granted accor di ng to B.G,D., but it shal~ now be

denied only if cogent rensons make the conclusion of a new

:nnrri.lge unfeasible .

Secti6hslO~ to i4of 'thc M.L . arc a new codific~tio~ of

similar provisions of the Civil Code . Tho form~litiG~ ,

concerning '<1 marringe <1rc nc~rly the s~e as in the :Civil

Code and arc covered by sections15 to 19 of the M. L.

1. They rend : HIf n married couple wish to repent the
m<1rri<1ge ceremony <1 previous decl<1ration of annulment
is not necessary (1309 B.G.B. , paragraph 1; s entence 2) .
If <1n action for <1nnulment or for restitution is
brought <1g<1inst n judic~al decree whereby the first
ffi<1rriage was dissolved or declnred void, the pnrtics
cannot conclude a seeond marriage before tho deter~

mination of t he 'suit , unless the action has not been
instituted until after the expi r nt i on of the pre- "
scribed period of five years" (1309 B.G.B. , paragraph
2). '
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3 . . Marriage Certificates . An i~portant change was made by

section 2 of the Statute for the Preservation of the Health of

the .~erman People, which requires every betrothed' person to " ',..

possess a marriage certificate (Ehetaugllchkeitszeugnis)

stating that no impediment ~~~ts acco rding to this law.

Sections 20 to 26 summarize the circumstances which make a

marriage void. One new impediment was added to the Civil

Code on 21 September 1933 and is now codifi ed in section :23
, .

M.L. : a marriage is void when the wife 1s only reason for the

conclusion of the marriag~ was to acquire the family ~ame .of

the husband or to acquire his nationality vdthout the

intention of both spouses to live together in conjugal

community. The meaning of this section i s clear, because

such a marriage is considered unet hi cal. Nevertheless . it is

a deviation fron the former iiberal policy and represents an

interference of the state with the private ,rights, :?f the. . . . ' " '.
. ,

citizens . Section 23 is app~i~able to all marriages ·con-

eluded; after 8 November 1918 .

The"'private severing impediz:1enl:.s mentioned befo re are

codified in sections 35 to 39 and have not been changed.

Howeve~they are interpreted differently. For example , the

refusal to take part in a religious ceremony ~uthout previous

communication to the other spouse would not be considered any

longer as a reason for annulment because of ~istake as to

.. ~ ._ .. e.ssentda.l personal qualities of the other party. (See above

I, A, 2 , 3) .

CONFIDENTIAL
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4. Legal status of children born of void marriages . The

legal status of children born of void marriages is dealt with

in sections 29 to 39 M.L. and corresponds to sections 1699 to

1704 B.G.B. A child born of a void marriage, vmo if the

marriage were vali d would have been legitimate, is deemed to be

legitimate insofar as both spouses did not know at the time of

the marriage that the marriage was void.

This rule does not apply if the marriage was void owing

to the violation of sections 4, 5, and 23 M. L. In the latter

case the children are deemed to be illegitimate .

According to 1699 B.G.B. children born of .a marriage which

was void because of some defect i n f orm were illegitimate .

Thi s has been changed by the new law.

The legal relations between the parents and a child who.. is

. deemed to be illegitimate as provided for in section 30,

paragraph 1 , M.L ~ , are determined according to the provisions

which apply to a child born of a dissolved mar r i age in the case

where bot h spouses have been declared to be guilty parties

( Sect i on 30, paragraph 2, M. L. ) .

5. Divorce and judicial separation . The sections concerning

divorce have beon substantially changed and are now codified

in sections 47 t o 83, M. L. The r espective provisions of the

Civil Code have been repealed~

Section 1565 B.G.B. provided that either ~pouse might

peti t ion for divorce if (a) the other spouse had been guilty

CONFIDENTIAL
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of adultery, or (b) of any act pun~shablc under sections 171

or 175 of the Criminal Code. But it: is charactcri~tic of ·t ae

Nat i onal Socialist regime that section 1565b has been dropped,

because section 175 of the Cr~nal Code punished sodomy. It

is generally known that many leading Nazi leaders and member s

of the party were gui l t y of this crime . Section 171 of the

Crdmi.nak Code deals with the crime of bigamy.

Section 48 M. L. is a new provision, according to which

ei t he r spouse may petition for divorce if the ot her spouse

wi l f ully r efus es to permit conception or brings about an

illegal abortion .

Section 49 M. L. r eplac es section 1568 B.G. B. which has

been mentioned before (I, A, 4) . The wor di ng of the new section

is more liberal and facilitates a di vor co on the ground of any

grave breach of mar i tal duty or of dishonest or immoral conduct .

vVhile section 1568 declare¢ gro s s ill-treatment as such a

grave breach of duty, tho new sect ion docs not ment i on it at

all . Alt hough sect ion 49 M.L. literally faci l itates a

divorce, its val ue depends on its Lnt e r-p r'e t.atd.on , The German

Cour t s aft~r 1933 h~ve i~~ er~ret ed it according t o National

Socialist Ldec.e ,

Sec tion 51 :'i. L., f'ot':"'1.e r l y sect i on 1569 B. G. B. , gr-ant s

divorce in cas e ei ther spouse i s i nsane . But section 50 make s

an i mportant addition by pro vi ding t hat ei ther spouse may

petition for divorce if the other spouse is ment al l y sick

CONFIDENTIAL
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(not nec essarily insane) t o a degree that conjugal relations

have been disturbed and -the petitioner cannot be expected to

continue the marriage. The conduct of the ment ally i l l spouse

does not have to be of a kind that violates his mar i t al duties.

Section 52 gives either spouse the right t o petition

f ar divorce if the other spouse is suffering from a contagious

or loathsome disease vfui ch ' cannot be cured vdthin a fore­

seeable time . No similar provision existed in the Civil Code.

Section 53 M. L. is again a typical product of the Nazi

philosophy . Either spouse may petition for divor~ e, if t he

other spouse beca~e prematurely sterile after the mar r iage

w~s concluded. But the sterile spouse cannot ask for a divorce .

Neither spause can ask for a divorce, however, if t hey have

a healthy child born in wedlo ck or an adopted heal thy one .

According to section 1567 B.G.B. either spouse might

petition for divorce if the other spouse had wi l f ul ly

deserted him (or her) . l:i l f ul desertion was deemed to exist

onl y (a) if ei t her spouse after having boen or dered by a

non-appealabl e decree to r estitute the conjugal community,

had intentionally disobeyed such decree f or a year against

the will of t he other spous e; or (b) if either spouse has

been absent intentionally from the conjugil home for a ye ar

against the vd l l of the other spouse, and the conditions for

a public citation have occurred as against hirrl (or her) f or

the period of one year .
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According to 55 M. L. it now suffices if the conj ugal

community has been dissolved fo r three years and there

is no chance for its r eestabl i s lunent .

6 Right of innocent Darty to alimony . The German Civil

Code (1574 B.G.B.) and the ~arriage Law (section 60) have

s imi.Lar- provisions as t o t llC l iability of the gui.Lty par-ty ,

If a marriage i s dissolvod on any ground other than t he

respondent ls insill1ity, the divorce dec ree must declare the

dissolution of the marriage to be due to the r espondent' s

fault ; where , in <my such case, a cross-petiti on on the

respondent 's pa rt is equally successful or where facts are

'proved, v~hi ch show that the respondont would have been

successful if ho had filed a cl~ss-petition , the dec r ee

must be on tho r espondent' s applic~tion also declar e tho

petitioner to be guilty. If condonation ox' t he pas sag.e of

time woul d have been the only reason preventing the r espond­

ent ':s succes s, a decree in his f'a vo r must nevertheless be

granted if right and justice demand it . (The l~st sentence is

new) .

If only one of t he spouses i s declar ed to be the guilty

par-ty; he i ncur s ccrt.atn liabilities and becomes subject t .J

certc.in disabilities which vd ll be briefly explnined below .

Sections 66 to 69 1i . L. , repl~cing sections 1578 and 1579

B.G.B. , est abl i sh the ri6ht of the i nnocent p~rty to alir.~ny .

According t o section 66 hL L . c. husband decIur-cd t o be t he

COhTfIDENTIAL
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excl usi vel y or predominantly gui l t y pnrty .sh~ll_Lurnish ·

ma.irrt. cnanc e t o his -df.vocced wife suitable t o hi s stat i on in

life, provided th~t shc cannot furnish such m~inten~nce out

of tho income of her property and the ec.rnings of he r l~bo r .

A wifo declared to be the exclusively guilty po.rty shall

furnish maintenanc e t o hor divorced husband suitable to his

station of ·life, insofar as he is not in a position t o

mrdrrt.ai,n himself .

Insofar as the . spouse declared t o be the predominantly or

exclusively guilty par t y is not in a position. having r egar-d

t o his (or her) other obl igat ions , to furnish mai ntenance to

the other spous e wi t hout endange r i ng his (or hcr ) own maf n-

t enance suitable t o his (or her ) st. :ltion i n life, he (or she)

has t o pay so much as is just under all the circwnstQnces

considering the financial position of both spous es ( Section

67 iii. 1.) .

According t o the Civil Code the gui l t y spous e was

ent i t l ed t o netain t wo-thirds of his income or~ when this

was insufficient for t he nec essaries of life, such par t of

the income available for providing maintenance as was

necessary for such purpos e (Section 1579 B.G.B .) .

If the guilty husband is not capable of furnishing

maintenance without endangering hi s OVID mafn t.onance, he

is entirely discharged from hi s financial duties t o hi s

divorced wi f e , if sh e can pro vi de f or such mai ntenance out

CONFIDENTIAL
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of the capital of her property (Section 67, paragraph 2, M. L. ) .

7. Custody and mai ntemmce of infant children . The f ormer

1635 and 1636 B.G.B . are nov! cortified in sections 81 and 82

M. L. The Civil Code provided t hat if a mar r i age had been

dissolved on any of the gr ounds specified in s ection 1565 to

1568, and as l ong as the divorced spouses ar e still alive, the

custody of the children was awarded to the innocent party .

Where -both spouses had been declo.red to be guilty, the

mother had the custody of sons under six years and of

daughters of any age , while the father had the custody of

sons over six years of a ge . This rule has been completely

changed. The Gu~rdianship Court now decides which spouse

r ec eives custody of the infant child, and shali base its

decision solely upon vmat it considers is in the best interest

of t he child. But t he Guardianship Court shall transfer the

custody of the child t o t he predow~nantly or excl usi vel y

guilty spouse only in case when speciol r easons justify it .

The spous e who does not have the custody of the child 's

person as provided f o r in section 81 M. L. , retains the

right t o have acces s to the child. The Guardianship Court

may decree such acces~ jn greater detail (81 M. L. ) .

8 . The right of separati on . Both spouses are boun d t o

live t ogether in conjugal community , \ffiich includes nGt onl y

physical cohabitation but al so a jo i nt participation in al l

af fai r s of lif e . In al l cas es in whi.ch one of the spous es
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fails to perfo~ any general duty owing by one spouse t o

another he may sue for the restitution of the conjugal

cornnunity. A demand for the restitution of the conjugal

community may be resisted so far as under the circwnstances

it constitutes an abuse of the right or insofar as the spouse

to vmom the demand is addressed is entitled to claim a

divorce (B.G.B. 1363) .

Section 83 M. L. entitles the spouse to separation, though

he (or she) has lost the right for a divorce, because of

condonation or by lapse of t Ime, The Civil Code did not

grant a right for separation in such a case.

The possibility of obtaining a judiciul separation as

was provided f or in sections 1575 and 1576 B. G. B. does not

exist any longer . The respective sections of the Civil

Code have been repealed. Th~y had .been created for persons

of the Catholic faith whos8 r ellgious convictions did not

permit them to obtain a divorce .

9. Adoption . The provisions of the ·Ci vi l Code in respect

to adoption (1741 - 1772 B.G.B,) are for the mos~ part

unchanged exc ept for the follo~~ng instances . According to

section 1750 B.G.B., t he contract of adopti~n. had t o be

entered into by both parties simultancously ..in the presence

of the court or a notary. Section 1754·-B .G.B. declared that

the adoption became effective ,on confirmation , The contracting

parties wsr'e bound even before confirmation. ·The confinnation
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could be refused onl y if ~(;JfU1 legal r eqUi r etrtont ~f t hc adopt ion

had not been complied v~th . Section 1754 B.G.B. has been

modi f ied by Statute of 23 Novembe r 1933 (Reichsgesctzblatt

p . 979) by providing that tho court is now ent i t led to

r efuse the confirmation also if (a) there is r easonable

doubt that the adoption will e st~bli sh a genuine f~nily

r elationship, or (b) if important considerations from t he

point of view of the f~nily of the adopted child or the

public interest make the cont~lplat cd adoption undes~r~ble.

Thes e new provisions make it possible for tho co~rt to

prevent an adoption lnore or l ess arbitrarily.

Section 5 of the statute of 23 November 1933 provides f or

t he dissolution of adopt i on contracts concluded between

9 Novembe r 1918 and 23 Novembe r 1933 i n cases wnc rc a

genuine family rel~tionship between adopto r and the adopted

child had not been established. The parties to t he contract

may not demand such a dissolution; only' the government has

such a right . This statute was enacted for political reasons

with the purpose of dissolving adoption contracts whore t he

parties belong to different r ac es or arc of different

r eligious fait n;

The a.1:ove - raent .Loned statute has been amended by section

5 of the statute of 12 Apr i l 1938 ( effecting ~ertain c~anges

in the provis-ions of the f'amiIy l aw and modif yi ng the l egal

status of stateless pe r sons ) . Now ei t he r of the parties t o

CONFIDENTIAL
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the adoption contract may dcm~nd a dissolution, if, for

lllpo rtnnt r easons, the personality of the adoptor or the

child justify the discontinuance of the relationship .

10 . Declaration of legitimation. An i llegi t imat e child

could, upon the application of the f at her, be declared legitimate

by order of the public authority (1723 B.G.B.) . It did not

effect th~ val i di t y of t he decl~ration of l egi t imat i on, if

the applicant was not the father of the child. No r did it

matter i f it had been erroneously as sumed in the declaration

that the rnother of the child or the \~fe of the father was

in no position to make a declaration or that her place of

residence was completely unkno\m (1735 3.G.B. ) . By t he

statute of 12 April 1938 a new section l735a has been added

to the Civil Code modifying and a..-nending section 1735 B.G.B.

It provided that the decree of legitimation may be declared

i nval i d if it can be proved that the petitioner is not the

f ather of the child.

11. Daughter 's right to a do,YrY " The father is bound to

furnish to a daughter on her marriage a reasonable dOlvry for

the est abl i sruuent of a home , insofar as he is in a position to

do so , having regard to his other obligations (1620 B.G.B) .

The fathe r could r ef use to furnish the dowry if the daughter

married wi t hout the necessary parental approval . This

practice has been changed by i ncorpo rating section 3 M. L.

into the ,Ci vil Code. Accor ding t o section 1621 B.G.B. a
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minor or a person who is incapable of disposing or is limited

in disposing capacity may not r~arry without the consent of her

guardian . If therefore a daughter ma~ries without the consent

of her parents required unde~ this section, the father can

refuse the dowry. How~v~r, if she is of age, she may now

marry without the consent of her parents and retain the claim

for the dowry.

C. The Present Law and its Deviations from the Principles of

the "ear l i er Inheritance Law

1 . Succession and Devolution. The right of the accrual of

the inheritance has been changed in several respects . The

Statute Imposing Certain Limitations on the Right of Inheritance

because.o~ ~onduct against the Interest of the German People

excludes certain persons by operrt.aon of law from the right

of inheritance . A person who has lost his citizenship by

order of the government cannot inherit from a German citizen.

According to statute of 14 July 1933 every person could be

denationalized who was considered an enemy of the German

people . Practically everybody who was politically undesir-

able was in danger "of losing his citizenship, and, indeed,

the Gennan Gove~nent published almost weekly a list of

names of people who had been deprived of their citizenship .

In 1939 a .statute declared all Jews to De stateless;

consequently.n~ Jew could any longer inherit from a German

citizen.
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As mentioned before when a descendant of a testator was

excluded from succession by testamenta~J disposition, he

could demand his compulsory portion (which is equal to one

half of the statutory portion) from the heir (2303 B.G.B).

According to section 2333 B.G.B. a testator could deprive a

descendant of his compulsory portion (a) if the descendant

made an attempt against the life vf the testator, or of

his spouse, or of any of his descendants; (b) if the

descendant had been . gui l t y of wilful corporal ill-treatment

of the testator or his spouse; (c) if the descendant had

been guilty of any crime, or ~~y serious ~~lful offence

against the testator or his spouse; (d) if the 'descendant

maliciously committed a breach of his statutory duty to

furnish maintenance to the testator; or (e) if the

descendant led a dishonorable or imrr~ral life contrary to

·the testator's vQshes .

Section 2333 B.G.B. ,has been amended by adding section 2

of the St.at.ut.e Imposing Certain Limitations of the Right of '

Inheritance because of Conduct against the Interest of the

German' People : A testator may now deprive a descendant of

his compulsory portion if he should have married after

16 September 1935 a person who i s considered J ewish according

to the Statute for the Protection of the German Blood and

the German Honor.
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The purpose of t he l aw on Farm Inheritance is t o mai nt ai n

t he ol d German tradition with r espect to farms and farmers .

Farmers are considered as the fou. Gai n ("blood - fountain")

from whi ch the life of the Gernllin people flows. As such,

f armers shall be protected and their farms be f r eed f rom

indebtedness and not be subj ect to partition. A further

economic and political purpose of tbis statute is t o distribute

t he f armland of the Ger.nan Reich into small and middle ~ i zed farms

as equal l y as possible , this step being considered the best

guaranty for t he he al t h of t he nation and t he people .

The Statute Conc erning t he Inheritance of Farms

(Erbhofgesetz) did not chang e any of the provisions of the

Civil Code . However, it excludes from the est at6 of the

test at or certain f'arrns whi ch are called "Erbhof'" and have r.:.

size of not more t han 125 Hektar O?9 acres) . For those

" .farms (Erbhofe) a separate right of succession is provided for

in the above -mentioned Statute (Section 19 of the Erbhof Law) .

The following classes of persons, called II Anerben~' are

ent i t led to inherit , and in t he follo wing order : (a) The

sons of tho t estator or t heir issue per stirpes ; (b) The

f ather of t he t estator ; (c) The brothers of the t estato r or

t heir issue per stirpes ; (d) The daughters of the t estato r

or their male issue per stirpes ; (e) The sisters of the t est a­

t or or t heir male issue per stirpes . (Section 20 Erbhof Law).
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Only a German citizen can be a f armer accor ding to thi s

law (soction 12 Er bhof Law); he has t o be of Gorman or r acially

r elat ed blood (Section 13) . The 0cst at or cannot dispose of t he

Erbhof by last wi l l , or contract of inheritance . The Erbhof

cannot be alienated and execut ion against it is not permissible

(Sec t ions3? ~nd 38) .

2. The Making and Revocation of a Wi ll . The provisions of

tho Civil Code in r esp ect to thi's subj ect have been :r:epealcd

(sections 2229 and 226? B.G.B.) by the Statute Af fect ing t he

Creation and Revo c~tion of Testamentarj Dispositions and

Contr.acts of Inheritanc e (h~reinaft er called Testrunent ary

L'1i'r- -T. L. )

, The new codifications oi'this pa r t of t he Civil Code : wa.s

a moder ni zat ion of t he ol d law and a r elaxation of the strict

rul es in r espec t to the f ormalities r equired he ret ofo re . There

are comparatively f ew changes but they are impor t 0'3.nt and wi l l

be expl ai ned below.

Accor di ng to section 2229 3 . G. J . a person who vias i ntor­

dicted on account of f eeblemindedness, prodigality, or

habitual drunkenness, could not make a wi l l . , Sect ion 2 of '

the 'I'cstament.a ry Law grant s such a person t he right to make a

wi l l unles s he l acks t he understanding and t he judgment

necessary to comprehend hi s decl arat ions .

a . Holop;raphic : 'i l l s . The mo st i.mportant change apo.Li.es

t o holographic wills . 'i,hi l c soction 2231 <;>f t he Civil Co de
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r equired the t estator to ~Tite ,md sign t he declaration wi t h his

own hand , stating the place and the date at which it was made,

it is not nec essdry for the t estator, accor di ng to 21 T.L; , t?

indicate the time and the plac e of the Jnaking of the declaration.

If the t estator does not sign with his fu~l name but in a

manner which l eaves no doubt about his i dentity, that is nqw

sUfficient ; the "ci';'11 Code r equi.r-e'd the testator to sign

wi t h his full name .

In r espect to publicly declared ~ills section 2233 B.G.B.

required that in superintending the rnaki ng of a wi l l , t he judge

had to be attended by a r egistrar or by two wi t nesses ;" "the

notary had t o be attended by another notary or by two wi t nes ses .

Section 6 T.L . puts it in t he di s cret i on of the judge or notary

,~hether witnesses have to ta~c part, ex cept whore the t estator

is deaf , blind, dum~ or not capable of talking. In t he latter

instanc e only , the at tendance of vdtnesses i s obligatory now.

The following persons cannot t ake part as a' witnesses in

superintending the rnaki.ng of a wi l l : (1) a minor; (2) a

pe r son declared to have been deprived of civil rights f or the

t ime whi ch t he deprivation had beon ordered; (3) a per-son.who

under the provisions of th e Cr~ninal Code is incapable of being

called as a witness under oath; (4) a person who is in the

service of the judee or notary as a domestic servant or empl oyee

(2 237 B. G. B. ; 11 T.L .). Section 11 T.L . adped the following t o

t he list : (5) a pe rson who is insane, i mbecile, deaf, blind .
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or dumb, or incapable of vITiting ; (6) a person who does not

know t he Gennan language.

b. Public \~11s . In maki ng a public VQl l the t est at or

ei t he r makes an oral declaration of his last wil l to t he j udge

or notary or delivel'S t o him a wr i t ten statement ac companied

by an oral decl a r at i on t hat the wrLt.t .cn statement contains

hi s l ast wi l l . The wr i t ten statement maybe delivered open or

scaled . It may be written by the t estator himsel f or by any

other person (2238 B. G.B.; 11 T.L.) . Section 11 T~L., in

contradiction to section 2238 B.G.B. , r equires t hat the j udge

or notary ha s t o take noti ce of t he content s of the l ast vu ll

if it is cantained in a v~itten instrument .

In case the j udge or notary ·bel i eve s t hat the contents· of

the wr-i.t.t. en statement or of t he oral declar at ion ar e not good

in any r cspect he may advisc·the t estator accordingly; .should

the judge or notary believe t hat the contemplated test ament "

is invalid he has t o inform .the t .est.at.or- ' (Section 15 T. 1.) ~

A similar provi~ion did not exist in the B.G. B.

The Civil Code penni tted a relaxation of formalities i n

special cases . These pr9visions are now codified i n sect i ons

23 , 24, 25 , 2~and 27 T.L. vdth6ut significant changes .

c . Joint Wi l l s . According t o t he Civil Code a joint

wi ll ( g emeinschaf~l~~h~ Tcstament ) ~~s permissibl e as between

spouses only (226 5 B.G.B. ) . It was sufficient f or making a

joint ,rill if one of th e spQuse s made a wi l l in t he raanner
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formally prescribed ·in section 2231, paragraph 2, B.G. B.; the

other spouse had t o make a declarat i on that the vd l l should be

deemed also to be hi s (or he r ) wi l l. The dec.Larabj.on had to

be wr i t ten and signed in his (or he r ) own hand, stating t h6

plac e where and date at whi ch it was made . Section 28 T.L.

has reLaxcd the fonnaliti.es of the joint will. The manner

prescribed in section 21 T.L. for a holographic vrill of a

t estator is suffici ent now; the other spouse has only to sign

t his test~tment . without adding a,declaration and rnay, in his

discretion, state the plac e wh er-e and date at which it is

made .

A wi l l made befor.e a j~dge or notary was deemed to have

been r evoked if the document t ake n i nto official custody had

beon returnc~ to the t estator (2256 B.G.B.) . A joint wi l l

could according t o 2272 B.G. B. be Vii thdrawn from. official

custody only by both spouses . 2272 B.G.B. has been repealed

but section .34, paragraph 4, T.L. r eplaces it .

Section 2273 B.G.B. further provided that in the opening

of a joint wi l l the dispositions of the surviving spuuse

could not, insofar as they could be separated from the .others,

be r ead O].lt, nor should they be brought to .t he knowledge of

t he i nt erested party in .any other manner . This section has

been r epealed also ; the Test ament ary Law has no similar

provision.
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The . sections concerning the contract of inheritance (2274

to 2277 B.G .B.) have been newly codified in section 29 to 31

T.1. without a.YlY change of importance .'

The provisions in respect to t he revocation of a will are

shortened and newly codified in sections32 to 36 T.L. They

conform generally, with the provisions of the Civil Code.
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