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TABLE OF ABBREVIATIMNS

Numbers quoted without further specification refer to the code of criminal
procedure as of 1932,

GeVeGe voasnneess Act on jurisdiction and crgenization of courts

(Gerichtsverfassungsgesetz)

GeVeGeNeVe weseee Act on jurisdiction and orgenization of courts as

¥ J‘GCG.

RGB1.

changed by the Nazis (Gerichtsverfassungsgesetz)

ssssssnses Pre-Nazi law on criminal administration of cases of

juvenile offenders (Jugendgerichtsgesetz)

sessssessss Roichsgesetzblatt

St.P.dn.v. ..... Code of criminal procedure as changed by the Nazis

clude

(Strafprozessordnung)

There are four widely used commentaries on St.P.0., all of which in-
comments on G.V.G. and J.G.G.:

1.

2.

Strafrecht und Strafverfehren by A. Dalcke (30th ed. by
Fuhrmenn-Krug-schaefsr, ochweizer, Berlin end Munich, 1938).
(This commentary includes all relevant procedural and sub-
stantive criminal laws, but does not contain theoretical dis-
cussions; it refers to the most importent cases and practices
observed by the courts, without critical comment, Widely
used by lower courts).

St.P.0., by Loewe-Hellwig-Rosenberg (19th ed. by Guendel-Hartung-
Lingemann-Y iethammer, de Gruyter, Berlin and Leipzig, 1934).
(This commentary is most. exhaustive and thorough. Prepared

by members of the Supreme Court, it quotes and follows up not
only published decisions but also wnpublished decisions of the
criminal division of the Supreme Court).

St.P.0. by Eduard Kohlrausch, (de Gruyter, Berlin, 1938). (This
small commentary was prepared by a professor of criminal law

at the University of Berlin., Widsely used in the wniversities,
it is characterized by its short, incisive comments rather than
by its erthodoxy).

St.P.0. by Otto Schwarz (5th ed., Beck, Mwnich, 1938). (This
commentary was prepared by a member of the criminal division of
the Supreme Court, is imbued with Nazi thinking, and is inclined
to sponsor Nazi interpretations).

These commentaries are available in Washington and will probably be found
in .libraries in Europe having collections of German law.
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I. INTRODUCTI(N A

it
A, Statement of the Problem ; s 5

Like the procedure of neighboring countries, criminal procedure in ,;??7
(:‘rermany, as practiced under the Weimar Republic, was the child of the
liberal age. It inéisted upcen the rights of the defendant, stressed
publicity of hearings, and, above all, upheld a very liberal system of
appeals. At thg same time, however, it was the emanation of # society
from which a certain amount of bureaucratic authoritarianism was never _ 1
absent. As in France, the Germen procedure gave wide recognition to the

proceedings in camera of the juge d'instruction and, in particular,

supported the preeminence which the presiding judge traditionally takes

in the conduct of continental trials.,

Whether the ligeral guarantees or the bureaucratic authoritarianism
was in the ascendancy varied at different periods and places, The fre-
quent absence of counsel for the defense, the prevailing political climate,
the educational and social backgroumd of the judges, and - after 1924 -
the .absence of a genuine jury trial may well have outweighed the liberal - '
system of guarentees found in the written sources of German criminal

procedure,

After the rise of the Nazis, certainly, the euthoritarion naoture of
& .

the procedure was increasingly stressed and carried to such a point that,

by the end of the war, German criminal procedure had assumed the character

of nom-contradictory administrative proceedings. The methods by which

the Nazi regime accomplished this transformation included:
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1. introduction of radical changes in substantive criminal
law;

2. introduction of radical changes in criminal procedure;
3. Nazification of both bench and bar; and

4. creatimm of special courts and agencies to hfmdle
criminal problems.

It is proposed in this paper to discuss n.nd. describe only thel
changes which the Nazis have wrought in German criminal procedure, as
the other methods of transformation have been thoroughly canvassed in
other papers.l Further,. this paper is designed, in its analysls of the
Nazi changes in criminel procedure, to do no more then enumerate (a) the
main fcatures of the system which was in operation when the Nazis came
into power and (b) the chief changes made by the Nazis, Finally,- this
paper will not deal expansively with the Nazi changes in procedure as to
juvenile oi‘fenders,z Neazi codification of military penal procedure, Nazi
procedure in enforcement 'of price regulations, or Nazi changes in the

criminal procedure of occupied territory.

1. The main features of the other teclmiques are described in Civil
Affeirs Hendbook, Germany: Section 3: Legal Affairs (Army Service
Forces lManual ‘1. 356-3) end Civil Affairs Guide, Administration of
German Criminal Justice under Military Government (War Dept. Pamphlet
No, 31-108). The implementation of this planning cen be found in
Handbook on llilitery Government in Germany prior to Defeat or Sur-
render, Pars., 82-85 and 520 et seq.

L]

2. Act of 16 Feb. 1923 (Jugendgerichtsgesetz), RGBl. 1. 135 and Sts
revision of 10 Novemb8T 19Z3, RG3L. L. 0o7.

- . -
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II. THE PRE-NAZI SYSTEM OF CRIMINAL PROCEDURE

The pivotal regulations for purposes of German criminal procedure

——

are contained in the rules of criminal procedure, originally enacted

g S S—

1 February 1877 and revised 22 March 1924,1 snd the regulations on the

—

Jurisdiction end organization of the courts, originally issued 27 Jenuary

i

1877 end revised 22 lMarch 1924.°

A, Orgemization and Jurisdiction of the Criminal Courts

Before 1923, original criminal jurisdiction, except for those few

cases reserved for the Schwurgericht (assizes), was still in the Amtsgericht

(local courts)., This local jurisdiction was-exercised either by a single

judge (24, 25 G.V.G.), b& the smell Schoeffengéricht which consisted of one

judge and two lay assessors (Schoeffen), or by the enlarged Schoefféngericht,

which consisted of two judges and two lay assessors. A single judge heard

cases involving petty offenses (Uebertretungen), lesser misdemeanors, and

certain felonies; these last consisted mainly of cases of second offenders

(25, 26 G.V,G.). Other misdemeanors and most felonies were tried by the

Schoeffengéricht. IDecisiqn.as to whether the case should be heard by the'

small or enlarged Schdeffengericht was made by the state attorney.

This system was in operation umtil 1932, when, for reasons of economy

and expeditious procedure, the enlarged Schoeffengericht was suppressed3

L

1. Act of 22 March 1924 (Strafprozessordnung), RGBl. 1.322,

2. Act of 22 March 1924 (Gerichtsverfassungsgesetz), RGBl. 1.299.

3. Emergency decree of 14 June 1932, RGBl. 1.285., Some jurisdictional
shifts had already teken place, under the emergency decree of 6'October
‘1931, RGBl. 1.537. :
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end its functions transferred to the crigiqgl section of thé Landgericht
(district court).l s

Originél Jjurisdiction in a specified number of major felonies, such '

as murder, arson, and wilful perjury, had long been vested in the

.g?! Schmurgericht,\vhich assembled periodically at the seat of the district

court (79, 80 G.ViG.). Before 1924, the Schwurgericht consisted of three

judges end twelve jurors, the jury deciding on issues of guilt o the

basis of a quesfionnairelprepared by the judges. - An emergency decree in

— —— N -

effect did away with this court in,1924.1 Although the neame Sbhwurgericht

R

was retained, the court was then transformed into a somewhat enlarged

Schoeffengericht. Three judges and six ley assessors deliberated and

;;1 —decided Jjointly unlquestiqns of guilt and punishment (81, 82 G.V.G.).
This reform, by making the professional judge an absolutely dominant
figure, substantially weakened eny popular influence in criminal

‘administration.

Appellate jurisdiction was vested primarily in the tandgericht

(district court) and the Oberlandesgericht. The Landﬁericht'had & dual
function in appeal;;. Ifs small criminal section, consisting of ome judge
and two lay assessors, heard appealé from the judgment of a single judge in
_ the Amtsgericht (locel court) (74 G.V.G.), while the enlarged sectio,
consisting of three judges.and two lay assessors, heard appeals.from the

Schoeffengericht (76 G.V.G.). The laf assessors took part only in the

trial proceedings. Other decisians; inclﬁding pre-trial decisions, were

1. Emergency decree of 4 January 1924, RGBl. 1.15.
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made by the three professional judges acting alme (76 G.V.G.). The Ober~ S ?ﬁ'f

lendesgericht (appeal court) had mainly appellate jurisdiction. Its

criminal division sat with five members and reviewed questions of law in
cases originating with the single judge of the Amtsgericht (local court) _

or with the small Schoeffengericht (121, 122 G.V.G.).

The Reichsgericht_ﬂSFPreme Court) had both-original and appellate h“ﬁp_r#i“\ '

jurisdiction in oriminal cases. The five-men criminal section of this court 5

had jurisdiction in trenson cases, subject to the right of the Oberreichsanwalt

(chief Reich attorney) to move for the transfer to the appeal court of lesser 2! 5&5

"' treason cases (134 G.V.G.). It gave final review to legal problems involved, T

in cases originating in the enlarged Schoeffengericht, in the criminal 2 :id

section of the district court after 1932, and in the Schwurgericht (135 _;—-Jﬂ'ﬁ

G.V.6.). ' _ | ‘

B. The Organization of the State Attorney's Office

The Ministry of Justice was at all times the hierarchial superior of
all prosecuting attorneys (146 G.V.G.).

The Oberreichsanwalt (chief Reich attorney)_was the chief of* the

rrosecuting staff of the Reichsgericht.'

The Generalsteatsanwalt (Attorney General) was attached to the appeal
court, He acted as head of the prosecuting staff of his own court, and
supervised and issued orders to the head of the prosecuting staff of the ~$:¥

Londgericht (district court), who was called Oberstaatsanwalt. The latter's

staff took care of the prosccution of cases before the local courts., The R

decision of whether a case should be heard by the small or enlarged = -
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Schoeffengericht was made at this level (28, 29 G.V.G.). In minor cases,

the prosecution before o single judge of a local court might be presented
by a Referendar (law clerk) or by a specially picked official from the
clerical staff (Amtsanwalt) (142 G.V.G.).

' These officials were always appointed, never elected. They were
keot in line with the official policies of their hierarchial superiors
by rewards in the form of more or less rapid promotions. Another device
was the speciai reports which they were required to submit for purposes
of inforﬁgtion, either regglarly or in specially important cases. However,
direct pressure on the state attorney was the exception rather than the

rule under the Weimar Republic.

C. The Pre~Trial Proceediﬁgs

1. The Initjiation of Criminal Proceedings Like its Americen counter-

part; German criminai procedure rested Gn.the principle that a criminal
court acts only when a cese is brought before-it by way of accusaticn-KISI).l
Thus, the law of this period imposed on the state attorney, who was con-
sidered defender of the public interest, the duty of investigating all
circumstances of each case =-- those févorable to the defendan£ as well as‘
those unfavorable to htn‘-- in order toldecide whether certain acts should

or should not be prosecuted and what punishment should be sought in case of

comvietion (160).

1. The more familiar terms "indictment" end "information" are not used, as
the Germen law does not lnow the difference between indictment (true bill)
found by a grend jury end an information formuleted by the district
attorney alme. In Germany, all acts of accusation ere drawn up by the
state attorney alone.
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An offense could be brought to the attention of the state attorney
either through the complaint of & private person or through_the police,

who were, at least under the Republic, no more than an auxiliary'in:

vestigating service for him (161 8t.P.0., 152 G.V.G»).

The state attorney hod, however, c¢omplete direction of all prggg:///
cutions (152). His discretion in instituting prosecution was limited
before 1924, because, if he found that the defendant had committed an

offense, he was obligated to prosecute (Legaliteetsprinzip, which is

described in 152), In 1924, he was given certain discretion as to the
institution of prosecutions. Even though he fownd tﬁat an offense had
been committed, he was authorized to refrain from prosecutian, if it-were
petty and if he considered its effects on the public inconsequential. If

prosecution had been begun, he might enter a nolle proséqui nder similar

.circumstences, provided that the judge of the Amtisgericht (locel court)

 consented (Opportwnitaetsprinzip, described in 153). In a few instences,

such as prosecutions of adultery, defamation, and simple assault, the
criminal code made any prosecution dependent upon the request of the
in jured person (158).

Preliminary investigaticgl was .informal., No notification to thé sus-

e SR =

e e e e,

pected person was required. The state attorney could hear witnesses, if

“they chose to come volwntarily to his office. He could inspect the scene

of the offense, and take other action of a like nature. As in the United

States, most of this preparatory work was

under the state attorney's direction. If such informal action was found

in fact performed by the police

insufficient --- if the state attorney wished to have an oath administered,
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or & subpoena issued -- he was obliged to apply to the judge of the

—

Amtsgericht (local court), within whose jurisdiction the act in question

was to be performed (162).

At the end of such-préliminary investigation, three courses of action
were open to the state ;ttorney, the first two of which were forms of
public complaint and brought about judicialjactiqn:

1, If he considered the evidence amassed sufficient, he
could file the act of accusation;

2. If the case was complicated end seemed to regquire further
 investigation, or if the lew made such proceedings mendatory,
he applied for a formal judicial investigation;

3. If he considered the prosecution without cheance of success,
he formally entered the case in the administrative files
end no public complaint was mede (Einstsllungsbeschluss),

If the investigation had been started on the complaint of a private
individual, if the complainent had suffered injury, snd if the state
attorney's superior had sustained his decision not to prosecute, the

complainant could appeal to the court., After an investigation of its own,

the court might overrule the state attorney's decision and order him to

file a public complaint. More frequently, it merely upheld his decision.

The court's decision was final (172-177).

2. Arrests, Search and Seizure A proseéuted person could be taken
into custody at any stage of the procaediﬁgs. Arrests requiréd a written
werrant which could be issued only by a judge having jurisdiction of the
case (114-124). Ordinarily, the judge either of the court of venue or of
the Amtsgericht where the sugpect.was found would act on motion by the state

attorney. In urgent cases he could, however, issue warrents on his own,
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The warrant stated the offense and person charged. Its issuance
did not presuppose the existence of a sworn ccmplaint. A warrant could be
issued after en ex.officio check.by the court, if it were shown that the
person named in the complaint was seriously suspected of having committed
e specified offense and was likely t§ try to escape, or to remove or con-

ceal evidence. A legal presumption of an intention to escape was raised

in case the offense in question was a felony, or in case the person alleged
to have committed the offense was a vegrant, a homeless person, or a
foreigner, who could be expected not to heed a summons (112). On the other
hend, the rules governing arrest were stricter if the offense was pwmish=-
able only by detention or fine (113).

A warrent issued by a German court cogld be executed enywhere in 1
Germeny. In case of a person iﬁ flight or hiding, a warrent of apprehension E
(Steckbrief) might be issued by the judge on'the basis of the original -
warrent.

The state attorney or the police could arrest without a warran?kif the
conditions for its issuance existed and if delay would endanger prosecutien,
A private citizen might, but was not required to, detain an individual caught
while committing an offense. Such private action was not challenged if' the
offender was suspected of attempting to escape or if his identify could not ﬂ}
be immediately established (127). No restrictions existed as to the time
end place of such arrests, but, at the latest on the day following the
arrest, the suspect had to be brought before'the local judge. Within
twenty=-four hours the judge had either to issue a warrant or release the
suspect (128).
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In the same manner, a parsqﬁ arrested under judicial warrant had to
be brought before the judge on the déy following his arrest for hearing
(115). 1In practice this merely served to confirm the arrest.

In addition, the defendant could challenge the validity of the
warran%, as well as its necessity, by means of a complaint filed in the
criminel section of the Landgericht (district court) (304). As this de-
vice did not prove sufficient te check abuses, snd as it often wnjusti-
fiably prolonged periods of detention, the code of criminal procedure was
amended in 1926.1 The amendment gave the.perscn detained the right to
ask at any time for a hearing, to be held within a week, before the
criminal section of the Landgericht (district court) for the purpose of
summaery re-exemination of the conditions of commitment (114 d). Further,
such a -hearing was mandatory after two months' detention and had to be
repeﬁted at intervals of no less than three weeks and not more then three
monfhs (115 a-d).

Release on bail, though admissible at the court's discretion, was
used ratﬁer sparingly (117-122). Persons held for investigation end
waiting trial were kept separated from persons who had been sentenced.
They could not be forced to work and might be subjected only to restrictions
necessary for the purpose of detention and the maintenence of order (116).
In addition, a practice, which wﬁs sanctioned by the criminal code, pre-
vailed in German courts of including all or part of the detentimm period

in the computation of the term which the prisoner was to serve (60 Penal Code).

l, Statute of 27 December 1926, RGBl. 1.529.
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If the proceedings were later dropped for lack of reasonable suspiqian,
or if the defendant was acquitted, indermity for the pecuniary.daﬁage
suffered through the unjustified detention was provided by sbecial statute.l

Objects which had evidential value or which might be the subject of
confiscatien couid be seized. Ordinarily, searc‘h. and geizure required a
warrant; but, in those cases in which delay would involve risk, the state
nttorngy was authorized to act (98, 105). However, if the possessor of the
article was not present or if members of his family prétested, Judicial
authorization had to be sought with;n three days (98). Searches at night
were allowed.qnly iﬁ carefully defiﬁed cases (104). The owner or his
representative was' entitled to be pra.;ent during the search, the purposé of
which h;d.t; be disglosed.ut the outset. A certificate_stuting the fact
of séa;ch, its purpose, and o list of the objécts seized had t§ be given
if demanded (106-107). "Fishing expeditions" for securing evidence were
allowed, but not in regerd to non-suspected third persons (102-103). Only
the judge could read papers which had been seized, if the owner did not
consent ﬁo reading by other officials (116).

Some special rules existed for the seizure of mail., The person
affected had to be no%ified. Seizures without warrant had to be cénfirmed
within three days by the judge, who alane was authorized to open and read
the seized mail (99-101).. .

3. Preliminary Judicial Investigation The preliminary judicial

investigatim (Voruntersuchggﬁ) was mandatory in all jury trials and in

1, Statute of 14 July 1904, RGBl. 321, This statutory procedure was
rarely invoked.
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| cases arising ‘wnder the originanl jurisdiction of both the appellate and
Supreme Court. In other felony and misdemeenor cases it would be réquested
by the sta:te attorney or the defendont. It wans usually used in the more
.complicated caeses, which required the hearing of meny witnesses and de-
tailed examination of account (178).

In effect it made for delays and subjected the defendant to in-
quisitorial methods, but usually gave both the prosecution end the defense
a better oppor_ttmity to prepare the case and to concentrate on the essentials.,

The examining judge (Untersuchungsrichter) was a member of the

Landgericht (district court). He was appointed to act as an éxaininir:_tg judge.
The term of office for this functim was the fiscel year '(Sl.G.V.G.). He
was disqualified from subsequent participation in the trial of a case, which
he had examined (32), although he might be heard as a witness by the trial
court. It was his duty to investigate the casé,‘ so as to give the prose;—
cution a basis for drawing up-the accusation or for discentinuing the case
(190). He examined the. defendant in the absence of state attorney and
comsel (192). He visited.localities, and heard and confronted wimess‘e;;.s
and experts info.rmally or, in some cases, wunder oath, He had, however, no
power to drop the case. When he'_}}_egc_l-“.c*.'gnp]._ategd his duties, he returned the
file to the state attorney. He made no findings.

The state attorney formulated his conclusims and submitted them to
the criminal section of the Landgericht (district court) (198). It was. then
‘up to that court to decide whether a trial should or should not take place.

'}The_.s.ta.te_'a»ttorney was permitted to appeal from a decision against trial (210).

RESTRICTED



RESTRICTED
13 R
He could reopen the case after such an adverse decision only if he had

secured new evidence (211).

4. . The Order to Hold Defendent for Trial (Eroeffnungsbeschluss )

While the state attorney might discontinue prosecution on his own initiative,
except when a preliminary judicial investigation had taken place/ﬂ;;gggpial.lgr

court order was necessary to open trial, This court order aepproximated. to

some extent the "true bill" ‘of the American grend jury and was issued by

the court of venue -- or, if a preliminary judicial investigation had taken

place, by the criminal section of the Landgericht (district court) -- on the

basis of.ghe accusation submitted by the state attorney. The ordgr was

issued if the court fownd the acoused: "sufficiently suspect" of the offense

chargeq. It despribed the criminal act in terms of the specific facts re- |

quired by the legal definition of the offense in question (203). The accﬁsed ‘

had to te presented with a copy of this order as soon as he was summoned il

for trial (215). The order to hold for trial was. final (210)_./) : : - ‘
This procedure was not applied in all prosecutions because pf its

compl;cated, and often dilatory, nature. In cases within the jurisdiction

of the Anmtsgericht (local cou;ts), a more informal-prosecution was permitted

when petty offenses were concerned, if the defendant agreed when he was

brought before the court immediately after provisional arrest by the poliée. i

In such cases, neither written accusation nor formal court order to hold

for trial was required (212). The courts in urban areas were, furthermore,

1. The defendant is termed Beschuldigter up to the time a public complaint ‘
- is sent to the court by the state attorney. He is then called
Angeschuldigter. After a judicial order holding him for trial has been |

issued, he is called Angeklagter. The shading of meening in these three
terms is impossiblg to truns%nte.
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in continuous session to act immediately after arrest upon cases involving
drunkgf prostitujes, traffic violetors, pickpogkets, etc.

5.° Cownsel for Defense The defendant was entitled. to services of

comsel at every stage of criminal procedure (137). In & number of cases --
among them all Jury trials.and trials before the appeals court and the
Supreme- Court -- the presence of defeﬁsa counsel was mendatory, so that the

court had to.appoint counsel for the indigent defendent. Otherwise, if the

case was complicated, the court might appoint.counsel from the ranks of the

ber or from law clerks ae‘rvwing' the court (178 et seq.). Lawyers appointed
by the court received a sma.l_l fee, which was fixed by law (150). Otherwise,
the question of compensation v;ré.s e matter for private drrangement between
defendant and couns_e_l. In the majoz"ity"of criminal cases, however, the
accused used to appear without cowmsel, being unable to meet even these
fees. .

Comsel for the defendant could intervene at eany stage of the pro-
ceedings. He had a legal riéht to inspect the file of the case only after
the act of accusation had been sent to the court or after the preliminary
judicial investigation had been closed (147). He was not given access ;o
the files of the state.attorney. . | !

Contempt of court proceedings against lawyers were wknown to this
period of German law, It should, however, be pointed out that the German
bar at this time was not distinguished by a spirit of fiery independence,
It rarely challenged the supremacy of the president of the court and, with
some few individual exceptions, was satisfied with & rather secondary role
in criminal proceedings.
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D. The Trial . R A 011 2 ) e B L i -

1. Principles Goﬁérﬁiﬁg;Tfial The German criminal trial

(Hauptverhandlung) of this period was goverhed by & ‘series of deflnite re-

;quirements. Trial had to bs nubllc, oral, immediate, and concentrated. v/

Tr1a1 was publlc. Thua, the court room was open to adults., The
press had access and ‘could msKe public accurate reports (169, 175 G.V.G.).
A‘courﬁ'ﬁrdé}'ﬁﬁs”ﬁéceésafy in order to exclude the public, whether for
reas'dﬁ'é: of ‘public safety or the protection of public morality. The -judgment
itself had,'hgﬁévef; to be read in public, even if the order excluding the
public was extended to the -reading of the reasons on which it was based
(1722175 G.V.G.).

The “reqt'xirefr'ten'b' that the trial be oral and immediate entailed the
result that everything used as the basis of the judgment had to be produced
through the mediim of the spoken word. In feact, the use of written
evidence was pex.‘r:-litéed only in a ‘nunber of precisely def‘ined.sit;zatims.
Documents, such né records of.ﬁréviéus convictions and éitfacts from
o;igiﬁal regis‘bratims:' had to be read aloud (249). Minutes of a prior
JudlClul interrogation of & ﬁimess;'_héw dead or wnavailsble, coulci'_bé =
;ead (251)

: It was further requlred that the perscns rendering Judgmant should be
Ipresenl:r throughout the tr:w.l Thus, a number of substitute judges and lay l//‘
asseséors might be requested to sit ‘in on protracted trials (192 G.V.G.).

The principle of concentration required that the trial proceed without

prolonged interruption. Therefore, an adjournment for more than three days I/

automatically ended the trial--without pre judice, however, to the possi-

-~
o

bility of trial de novo. ' : v
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2. Position of the Presiding Judge By tradition end laﬁ, a criminel

trial of this period was controlled by the president of the 'q'c?urt. Although

rulings were made by the court, it was the presiding jud‘ge“-{vizo conducted the

trié.:l_.. end determined the sequence of proceedings. He examined the accused,
the witnesses, end the experts. While the code allowed £he' other judges and
lay assessors, &as. well as the state attorney, counsel for dei‘ense, eand even
the defendant, .to.ask direct questlcns (246), the initiative ramained en~-
tirely with the president. He might reformulate the questions, wit__hdrp.}v .
the right to ask questimms ruled wnsuitable and inapiaroni;atel, or prgvoke a
court order to. that effect (241, 242), Cfoss-exminati&x of witngsaes wes
permissible on joint demand of prosecution and defense (239). But this was
done infrequently. L The effect of such examinatim waé_often;' ole‘.iterate_sd_by
the fact that the presiding judge started questioﬁihé o ﬁi_s own after the
parties had concluded their cross-examination. I o

3. The Course of Trial ' The trial, the date for which was fixed by the

pr.eaiding Judge .(213), started with the roll call of all persons .whose
attendance was required. Witnesses and exp'erts' were briefe.:q.as Ito.t}‘nea_‘_.r._:l-
du‘b_ies end then exclqde_d from the court until their presence was actually
required, in order to prevent bias and collusim (59, 243).

The, Iaccuse'd_was then questiocned by the president as to his identity
and antecedents-. Ordmg_r_'_}lyh_go_ir_'lgl could be held in hls absence. There

were, however, some exceptions to thieg rule. If the accused absented himself

after the termination of his own examinetion, the trial migh't proceed, W=~

i less the court ruled his presence necessary (23l1). In certain minor cases

involving fines or detention, trial might proceed even if the defendant were

absent, subject to his right to ask for new trial within one week after

e ' RESTRICTED
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'judgmént had been served (232). In oases involving fines and articles sub-
ject to confiscatiom, a trial date could be set for-a. person whose where-
abouts were unknown (277). Finally, any trial could praceeci’ temporarily
in the absence of the defendant, if he had been barred from the court room
because of‘ disorderly conduct (177 G.V.G.) or if it was held likely theat a
co-defendant or witness might withhold the truth in his presence., However,

in these cases, after the defendant returned to the court room, the pre=-

.sliding judge was required to reveal to him the main results of the dis-
cussion which had taken p.le.ce in his absence. I
. A representative of the state attdmey's office had to be pfesent
during the whole trial, . __.‘—-—-h/
After these preliminaries had been concluded, the order to hold the
defendant for trial was read (245). From this time on, the trial proper

began, and the defendant could no longer raise a number. of preliminary ob-

jections, such as failure to allow for a proper period for preparation (217),

|

' )
charge. There was no plea of guilty or not guilty. An admission of guilt lﬁ‘\

LY

challenge of a judge for bias, etc. (225).

The presiding judge then began the examination of the accused on the

might be made at sny stage of the proceedings, either in court or out of

court, It was treated merely os evidence to be evaluated by the court _jfh_eﬁ

-

S

accused was merely asked to tell his story as a whole. However, during the |

process, the presiding judge and, to a lesser degree, the other trial +\
o i ) .
participants, might in‘ber:ject quest:.cns or contradict the accused. Often
SR I = S

the presldmg judge, who had befora him the file sccumulated during the pre-
trial stage, confronted the dei‘endan‘b Wl‘bh ‘his earlier statementa. On. the
other hand, the defendont did not testify under oath; nor could he be compelled

g
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to make &hf statements ‘at all, althoﬁgh it was good ?racti;e in Germen
courts td'h-olgl against him his refusal to take the stand,® .

After hearing thé defendant, the court begen hearing the evidence
(244). Paragraph 261 enwnciated the principle of free evaluation of
evidence. No statutory rule existed restricting the nature of éuestgans
properly put to witnesses and exﬁerts. Hearsay evidence was not excluded.
However, es a kind of compeh‘satian, the court had a duty, in principle, to
hear all evidence offered by either side (245). With the exceptim of cases
concerning petty offenses and private prosacuticns,'it had a duty to exesmine
all witnesses, experts, and other evidence summoned or produced by the parties
unless produced maliciously or in order to cause delay (245).,  But as the

court was considered under a duty to ferret out the truth, not to direct .

"the triel as an erbiter between contending parties, it could, and often did,

order the appearance of witnesses who had not been summoned by either the
defénse' or the prosecutiam.

A witness or expert summoned by subpoena, which was %alid throughout
the Reich, had to testify as a matter of public duty. Unexcused failure to
heed a subpoena or to testify wder- oath was punishable by fine or, in the
case of witnesses, detention for a period up to six months (78, 84).

A certain number of witnesses were entitled to refuse to testify for
family or professional reasms (52-53), for feasahs approximating those
recognized in the United States. - Publiﬁ officials had to have the per-
mission of their -sﬁperi'ors in -order to testii‘y s to knowledge acquired in
the course of their official duty (54). The frequent invocation of this

1. See Hoechstrichterliche Rechtsprechung 1929, 2058 and Juristische Woshen-
_schrift 1030, 713 and 1525.
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privilege often ef{‘ectiveiy blocked tﬁe discovery of illegal activities of
Germen authorities, particularly in the field of rearmament., Finally
Germen criminal procedure recognized an absolute privi.leg.e to refuse to

testify, if the person involved had reason to feel that 'l:}ie testiinmy would

incriminate him.

e

Witnesses were examined in the same memner., They were informed of the

extent of their privilege to refuse to testify. However, before questioned,

the witness was sworn, (62). He then testified as to facts and was not sup-

posed to express opinions. .Ordinarily he gave his testimany orally and in J : .I

open court (250). Records of earlier testimony could not be substituted for

this questioning in open c;ourt, if the witness was ava_ilable (251).. The

court might; howeﬁrer,, read him the record of such testimony to refresh his

- memory (253), : ; - : ‘
Experts. might be summened by the parties, but were more often appointed

ex officio by the court-fr_om- an official roster (33). They were liicewiae

subject to oral examination, : - IR '
The trial concluded withl the argwnenlts of the parties,  They were pre-

sented, first, by the state atgomey, then by counsel for the defense, and

firially by the defendant .(2_58). This sequence could not be Qhah_ged.

' Minutes of: the whole trial were taken by .a recorder or law clerk, who
was present throughout the trial. They were signed by the presidiﬁg Jjudge
and the recorder (271). However, as Germen criminal procedure ],acke.d.the k|
basis of.: formal rules of evidence, the purpose .of Ithe record was not to give |
a detailed stenographic record of the proceedings, which migh‘i: be impugned
by either party; its purpose was rather to present wnimpeachable proof (except'

i
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in the case of deliberate falsification) of the observance of the required
formalities (272-274).

/E, Position of a Private Party

There were two methods recognized by German criminal probedﬁre by
"which a private person could bscome a party to ecriminal litigation.
First, in a number of instances which.were specifiically defined -=- such
&s simple assault end defamation -- and which were considered to involve no
public interest, the persun'who had suffered the injﬁry wes authorized to
institute criminal proceedings against the offender as a private ﬁrose-
cutor (374). These private préceedings were subject to special requirements.
Tﬁe filing of_the proseeutiqn had to be preceded by an attempt.at con-
ciliation by a semi-official arbiter (Schiedsmann).’ The'privaté'proSe;
cutor cpuld withdraw his complaint up to thé moment of judgmant: ' The de-
fendant was permitted to file counter claim, if the prosecutor huﬁ been
guilty of similar offenses (ﬁs-by-mutual insults, etc,). Because--such pri-
vate prosecutions were a f&vorite pastime in..Germeny, an Bﬁérgehcy de;ree
of 6 October 1931; authprized the. judge summarily to dismiaélbroéécqtian
of wnimportent offenses. This reduced the number of this typé'bf‘basehfo
suﬁe extent, ol
secand, in certain cases the injured person was permitted to join a
pending criminal actim instituted by the state by means of a written de-
claratiamn of joinder (295). Such persons were those who had been authorized
by statute to initiate private prosecutioms; those who had suffered in jury

to health, life, liberty, status, pecwniary interests, etc., as long as they

had .obtained a court order to open proceedings over the objecticd of the

1. RGBl. 1.537 (Part VI, Ch. I, para, 7). :
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state attorney (172); end those who under substantive criminel rules could
claim psyment of a penalty (Busse) to them,
The person who thus joined the prosecution acQuired the status of o

private prosecutor (297). BEHe could file independent appeals, but otherwise

the control over proceedings was still concentrated in the hands of the state

attorney.

F. The Judgment

1. Formulation - Professional and lay Judges delibverated together g
secretly on the judgment to be rendered. Issues concerning guilt, and the ‘ .

length and mode of punishment, required decisim by & two-thirds mejority - "

(263); other decisions, including intermediary rulings, required a simple . : ?
majority (196 G.V.G.).

The judgment was usually read et the close Iof' trial, although e :J
week!s adjournment for its preparation was permissible (268). It was read :
publicly by the’ presiding jud_ge (.173 G.V.Ge). An oral summary of reasms ,° *
was then given. It cmtained a rulin'g on the liebility for costs .(464). L e H

Mo diasantiﬂg,opinion could be expresséd by a member of the court, S

The text of the judgnent, as formulated by the judges, formed part

of the off‘ic'ial trial record (268), Within a week, the court wes required

4
to state the reasons for t}';e judgment in writing. This opinion was pre'pared i i“:’“
by one of the professional judges, who was assigned to the task by the pre- i
siding judge, and was signed by all the prof.‘essimt‘.xl members of the trial i
court (275). It contained a statement of the relevant.'facts, n discussion =
of the proof, a description of the act of the defendent in terms of the AR

(]

epplicable law and, in case of ‘conviction, usually some more or léss
stereotyped formulae justifying sentence (267).
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2, Types of Judgment Three possible judgments might terminate a

trial (26a). Conviction also included the sentence. Suspension of the

sentence might take place wnder another court order. Acquittal occurred,

however, when guilt had not been proved, or when the acts proéed did not
fall within the terms of a penal sanction. It was, however, possible, when
several offansés %ad been charged, that the defendant might be acquitted
of some and convicted on other counts, Dismissal took place, when judg-
ment was barred, through operation of the Statute of Limitations, the

rule on double jeopardy, lack of necessary formal complaint by the

oot . injured party, etec.

3. Effect of Judgment

E : a. Double Jeopardy Rule The prevailing opinion in Anglo-Americen
practice restricts the operation’ of the double jeopardy rule to the pro-
B hibition of a new prosecution for the same offense. German law and practice

of this period barred a second prosecution not only for the same offense,

bﬁt also for the set of facts which had been the object of examination by
the first court. However, this enlérged protection for the éccused was

" balanced by the greater liBerty given to the German triel court to change
the theory under which the accusation had heen brought, ﬁithoﬁt having,to
fear attack under a charge of varisnce. A Germen triel court adjud;cated

; o the facts alleged in the accusation drawn by the pfdéeéuéiéﬁ. It was
not b&und by the legal theo}y invoked by the pfosecutiaﬂ (é54). If during
the trial the act of tﬁg accused appeared in a new iight (e.g;, emﬁezzle-

. " ment or receivinglinstead of larceny), the court would faké the new

circumstances into consideration in passing judgmenf.

RESTRICTED




itk | _ | | RESTRICTED - |
e 2

If, however, the court took such action, it was requii'ed tt;_ (1)
inform the defendahtrof t#e new situation which fight involve th;.possi-
bility of applying a hiterto wnmentioned statute or provision '‘and give ..
theldefendant an opportunity to prepare his defense in the light of the: "
new circumstances (265i; (2) refuse to assume jurisdiction if the case
appeared to belong to another court (270); and'(3) wnloss the'sccusedicon-
sented (266), refuse to take jurisdiction over ﬁew and additionsl criminal -
acts which were not contained in the original accusatien.

b. Finality The judgment becare final when it was no longer subject

to attack by the ordinr.:.ry remedies of appeal, Retrial (Wiederaumal'ﬁus des

Verfahrens) was permitted only in rare instences, It could take place m

motion either by the prosecution or by the defense if the Jjudgment had been

based on a forged do¢ument, on perjured testimony, or on norruﬁtidz of‘
members of the trial court. A retrial which might benefit the déféndmt__ s }
could be secured. if the judgment had been based on a civil judgmeﬁt subse=-
quently reversed by a final judgment, or 'if new facts had been disc&vered“ e
which would have called for the acquittal of the accused or for'thé appli- ;;
cation of a statute providing for a more lenient punishment. A retrial "
which might result in disadventeage -to the accused was possible }; tﬁélde;
fendant had made & creditable confession of guilt in or out of court (339;“
362). Nothing in the nature of thg Statute of Limitatioms ran Spaiist
applications for retrial. .

c. Execution Final Sentences were executéé.an orders issusd by the
state attorney. However, in cases decided by a single judge of the Amtagericht :
(local court), the execution of the sentence was, in most Germsn states,

subject to order of that judge (451).
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d. Clemency Individual acts of clemency which represented an

exercise of the sovereign power of the state, were considered to belong

to the sphere of political action and, consequently, were left to the

verious state governments in all cases not belonging to the original juris-

diction of the Reichsgericht (Supreme Court). In Prussia, for example,

the Ministrﬂx of Justice appointed a commissioner for this purpose (Beauftregter

fuer Gnadensachen) from among the members of the Landgericht (district

courts).l This commissioner examined the petitions for clemency and re-
ported to the Ministry, af’ger having inquired into the views of the trial
coﬁft and the state attorney. A number of such decisions on petitions for
clemency wefel transferred to him en bloc, Sentences not exceeding gix "
months cou;l.d be suspended by thel trial court on good beha.vior.2

@. Special Proceedings

1. Penal Orders On request of the state attorney, _-and.without- trial,

a singie judge of the-!\mtsgericht (local court) might issue a written penal
order (Strafbefehl) imposing a fine or imprisonment of not more then: three
months (407). In a number of petty offenses, penal orders plrwji_gling for
fines or detention up ;to two weeks could be issued by _th_ég_ police (413).

In both instances, the person against whom such orders hﬁd been issued
could file objections With week, which forced a trial.govem.ed by the
ordinary rules of procedure. If no such objection was teken, the order

stood as a final judgment (410, 411).

1. Prussian decree of 19 June 1919, Justizministerialblatt, p._341.

2. Prussian circular of 19 October 1920, Justizministerialblatt, p. 565.
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2. Proceedings in Juvenile Courts Since 1923, Germeny has had-a

special statute on the criminal administration of cases involving' juvenile
of fenders. t All persons under 18 years of age came within the juris-
diction of these juvenile courts. ~Those between 18 and 21 could be brought
before theﬁe ccurts if the state attorney so elected in his act of
accusation.

Juvenile courts sat with Qne-professianal Judge and two lay assessors

(Jugendschoeffen). In cases which would ordinarily come before the jury,
the juvenile court sat with two judges and three lay assessors (J.G.G. 17).
On appeal cases ﬁere, if possible, brought before the special criminal
sections of the Landgericht (district court) (J.G.G. 19).

Both the trial end the reading of the judgment were closed to the
public (J.G.G. 23). Both the public authorities dealing with juvenile
problem; and the family court were kept informed of the.proceedings. Close

collaboration with a special juvenile service organizatiom (Jugendgerichtshﬁubj.

attached to the local juvenile authorities (Jugendamt) was required af all
stages of the proceedings (J.G.G. 22). This juvenile sgrvice organizati&i
had been built up in the twenties and was designed to inquire into the sociui
and personal circumstences which led to the offense (J.G.G. 21)., Detention

pending trial was avoided as far as possible (J.G.C. 28).

HE. Criminal Appeals ] 4 . L{/

There were three ways in which the decisions of the trial court were

reviewed: complaint (Beschwerds), which secured review of incidental pointsn

1. Statute on juvenile courts (Jugendgerichtsgesefz} of 16 Feb. 1923,
RGD1l. 1.135.,
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end was mainly used for procedural issues; appeal (Berufung), which secured
review. of the facts and the léw, and also the sentence; revision, which was ,

restricted to review of questions of law.

l, Complaint Review of incidental decisions existed in the form of

‘either simple complaint or immediate complaint. While simple complaint did

not have to be filed within any particular time limit, immediate comglaint
had to be filed within a week after entry of judgment. Complaint had no
suspensive effect on the decision under attack., As a rule, it was disposed
of informally and without eny hearing (304-311).

2. Common Rules for Appeal and Revision Both appeal (Berufung) and

revision led to a review of the judgment, whatever its nature, All judgments

were subject to attack both by the prosecution and by the defense. Germen

, Procedure thus allowed the state to seek reversal of a judgment of acquittal.

Both appeal (Berufung) end revision had to be filed within a week after

Jjudgment was rendered. The judge presiding over the first trial was wnder a

duty to advise the accused of his right to secure review, If the defendent
waived his right to review, the judgment became final and sentence started

to run immediately (302)., The filing of either appeal (Berufung) or

revision suspended the execution of judgment (316, 343).

Even though the prosecution sought review, the reviewing court could

modify the judgment in favor of the defense (301). If, however, the de-

fendant alone had asked for review, the judgment could never be changed to. . -

his disadvantgge.l

1. This is the prohibitim of so-called, reformétia in pejus. -
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The court,to which the petiticn for review was forwarded was bound
to reject it, if it had not been filed within the proper period. Otharwisa,
the petition was ccn31dared on its merits, although the court of review
could reject it if it did not satisfy the requirements of form (322, 346).

3. Appeal (Berufung) This might be either general or particular

(318).

In proceedings m appeéi, the hearing opened witﬁ a review of the
earlier proceedings by a member of the court. This included a reading of
the first judgment (324). Hearing of witnesses and experts, who had ap-
peared before the lower court, might be dispensed with if their appearance
for a second time would not iead to further clarification. New evidence
might be offered (323). _

If the original judgment was attacked only in part, the hearing on
appeal was réstricted to the point attacked., If it was attacked as a whole,
the case could be campletely retried (327). Otherwise, with very few ex- .
ceptions, the rulqs prevailing for the original trial were appliéd.

If the appellate court fommd the patitiqn Justified 1n whole or in
part, as a rula, 1t gave a new Judgment on the substance of the case (328)
Otherwise it reJected the appeal. _

If. the defendant failed to appear for trial on his own appeal, and -4
did not give sufficient excuse for his éﬁsence, his petition was rejecéed-

If', however, the appeal had been made by the prosecution, hearh&g might :

be held in the accused's absence or else he mlght be brought before thﬁ
court (329).

4, Revision Revision was limited to review of points of law (337).

8 e .
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Revision was the method by which judgments rendered on appeal by the

small or enlarged criminal section of the Landgerlcht (dlstrlct cc»urt) could

be brought ‘before the appellate court or before the Relchsgerlcht (Supreme s
Court). This led to an anameclous situation, In the relat:.veiy less im=-
portant cases originally decided by a single judge of the Amtsger:.cht (local

court) or' the small Schoefi‘engermh‘b, appeal (Berufung) and revision could

be had. -In cmtras‘t,‘ in more aarious' cases which were i‘.irst heard by the

enlarged criminal Motzon of the Landgericht (d:.str:.ct court) or by the

Schwurgericht the ;judgment could be attacked only by revision (see supra II, AJ
The defendent might appear at the hearing on revision, Wt his presence
was not required (350):: “The court ordinarily exa:?mined cnly those legal
points attacked by the _party' sesking review. However, as questions of ;g.w )
end fact are not easily Eeparatéd, the reviewing courts had & tendency to
examine "mixed questions of law and faét" -as well as violations. o'f. -the "laws
of reasoning.,” This doctrine allowed a ra'bhar liveral examination and re-
evaluation of ‘evidence, if the rev:.ev'mg court should so desire.
Two types of judgment were possible. The petition in revision wes
rejected if- there was no v:.olaticn of law or if the verdict o.t the tr:.al
court did not res‘t upo*x the vlolatlon oi‘ law cha.rgerl | There were in additzm )
a number of requirements, violatmn of wh:.ch led autonatlcally to reversal
of the Judgment of the lower court (B.g., if the trial court's cmnpoaltlmm
did not correspond to the requirements of law, if.‘ the rules govcrnmg public:.ty
of the proceedmgs were v:.olated, or if the defense was imprcperly restr:.cted
by a decision of the trial court on an essential point (338)). If the
petition wes ‘ga.;ilmt.ehd, the judgment of the trial court was reversed in part

or totally (354), The reviewing court might be able to decide the substance
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of the case, and would do so. If, however, it could not, the case was
sent back to the lower court with binding instructions as to the legal
principles to be applied (358).

IIT. CRIMINAL PROCEEDINGS UNDER THE THIRD REICH

A, Introductiom

Menifold and decisive changes have been effected by the Wazi Govern~
ment in the field of criminal procedure. The comcept of a certain balence

(Waf‘fengleichheit) between the position of the prosecution and that of the

defendant (always weaker in Gefman law than in ‘Anglo-Saxon) has been de=~
finitely abandoned end, to ean ever increasing degree, criminel proceedings
have become a one-sided affair, in which the police, the state attorney,
end the judge alike had the duty to huit dowa and canvict the criminel.
"Regular" criminal procedure was mder;nine'd by the fact that the constitu-
tional guerantees of personal freedom were suspended by the issuance -of the
emergency decree of 28 February 19331 while, without judicial warrant,
examination, or trial the police could imprison whomever they wanted. The
police not only imprisoned persons without ever bringing them to trial but
also acquired the habit of detaining persons acquitted by the court for
indefinite periods. The value and importance of criminal procet_a'df’tng_s thus
disappeared. Judgments lost their character of finality.as the police and
administrative authorities ceased to be bownd by them either.in law or in
practice.

As the court's authority diminished, so did the state attomeg,;_' 8.

Under the Weimar Republic, the police acted as an auxiliary of the state

attorney's office (152 G.V.G.). Under the Third Reich the police were

1. RGBl. 1.83. RESTRICTED
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’campletely freed from the state attorney's control. They assuned ex-
clusive charge of -the examination of criminal activities and decided
whether to hand over a case to the state attorney for the institution of

regular criminal proceedings, or whether to apply:.other more "direct"

methods. In initiating criminal proceedings, the state attormey followed :
closely the suggestions of the police., According to'offipialjiqqi_m

authorities, the traditional distribution of functions betwsen stote
1

5

attorney and police was reversed.

At the same time, the direct supervision of the work of the state

1

} attorney both by his hierarchial superiors and by the Reich Ministry of
Justlce was strengthened. In all 1mportant cases, and especially in all
polltlcal cases, reports had to be éubmitted'by'the state'attorney from
@he:beg;hning.of the case. Hé had to indicate what steps he suggested and
hthep ﬁad-to'wait twé weeks before'tﬁking action in order %o give his
superiors an opportuniff-to‘iésué'diréct'orders to'him.3

Tr_u; destructioﬁ‘loi‘ traditionel vorthinal procedure by the Nazis was
spread over a period of ﬁhel%e.yé;rs. The period from the beginning of +the
new-fegime in 1933uto the énd'of éhe "pegce period" ‘in 1938-1939 was character-
ized b&lthe riée of all kinds gf-special tribunals and by an-accompanying
Stegdy Qecreaae of procedural guarantees. The war legislafian_beginning in

the summer of 1939 accelerated all tendencies to turn criminal proceedings

1. W. Best, Die Deutsche Polizei (Darmatéd%, 1940), p. 28,

. 2, _It should be pointed out that under the Nazi regime .the Ministry of
- Justice took over all functions of the various Laender Mlnistrles of
Justice,

3. See the general circular entitled "Reports on Criminal Cases” dated 21 Mey
1935, a new version of which was printed in Deutsche Justiz 1940, p. 269.
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into mere administrative procedure wntil, at the very end of the winter
1944-1945, eny resemblance‘to regular criminal procedure ceased to exist.

B. The Rise of Special Courts

In pursuance of Article 16 G.V.G. and Article 105 of the Weimar Con-

stitution, special or emergency courts (Ausnahmegerichte) withdrawing en

accused from access to the court constitutionally appointed for him had

been forbidden in principle, although the rule, had not always been followed

.under"the Republic. But under the Third Reich special criminal courts,
which during the Weimar Republic were rare and controversial exceptions,
became the norm. The impact of the institution of special courts cnl
criminal proceedings was far-reaching, chiefly because it introduced pro=
cedural innovations chenging the general rules of criminﬁl pfocedure to
the disadvantage of the defendant.

The special courts established by the Third Reich were courts either

for certain categories of persons or for certain special categories of cases.

b |

1. Special Courts for Certain Categories of Persoms Military courts,

abolished by the Weimar Constitution except for personnel aboard warships,

were reestablished by the law of 12 May 1933.1 At the same time special rules

for court martial were re-introduced.2

a.- Party Members There were, relatively early.in the first period,

informal proceedings before the Party tribunals, which extended to all acts

by party members prejudicial to the Party's good name. If both'pgrsons

l. RGBl., 1, 264.

2. See German Miiitary Government over Europe: Military and Police Tribunals

#
i

-

in Occupied Europe, R & A 2500.18.
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involved belonged to the Nezi Party, these courts could take exclusive
‘jurisdiction of all cases which normally would have been brought before &
criminal court by a p}%vate person,

1 ana 19402

[ Somewhat more formalized were the rules issued in 1939
¢ on the special jurisdiction in criminal cases involving members of the SS.

In order to avoid the need of having party actions come under review by

TR

' army courts-martial, these decrees confirmed the long standing de facto

exception from the jurisdiction of the regular law courts. A system of

it ik N A <

special courts was created for the professional members of the Reichsruhrung

- 88, the S8 troops for special tasks, the SS Death Heﬁd formation;, the

Junker schools, end the police forces for special operations. The juris-

IR diction of this system of SS courts, crowned by a kind of supreme court

in the Hauptamt SS Tribunal, replaced that of the regular courts as well as

‘courts-martial not only for proceedings against members of those formations,

but also for proceedings egainst persons brought before the court for

attacks on members of the SS and police forces.

'IThe rule for proceedings before these courts, while generally f;llowing
the rules for court-martial progeedings, gave all power to the president
of the court. The other judges acted only as "his-advisors."l He had full

discretion in regard to the admission or rejection of evidence (COmpare 5

D, 2).

1. Decree of 17 October 1939 on special jurisdiction in cases concerning
members of the SS..., RGBl. 1, 2107. See also the executive decree of
1 November 1939, RGBl, 1, 2293,

& 2. Second executive decree of 17 April 1940, RGBl. 1, 659.
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—

b. Reich Labor Service Illembers of the Reich Labor'Service were ]

also subject to a special criminal jurisdiction. After 1936, the special |

disciplinary sections (Dienststrafkemmer) of the labor service usurped en _J

i "
J“ S rEar i e =2 e ; ..-‘.
o, L ISR R el ST AT S

increasing degree of jurisdiction in disciplinary and criminal matters

T AN Tk 8

for petty offenses as well as for a great number of misdemeanors.t They

handed down sentences of imprisonment (Zellenarrest) up to one year.

Decisions of the disciplinary sections were subject to the review

by the hierarchical superior of the accused., This superior could, however,
decide the case himself without recourse to the services of the disciplinary
section, if the matter seemed less important.

Hearing of the defendeant and of witnesses was recommended to the

section, but it was not mandatory (compare proceedings in pre-Nazi law, II, &;
D, 1). ik
c. Jews A decree of 1943 legalized the practice which excluded | o
: | B el
Jews from access to eany law courts.® Offenses committed by Jews were deedt— i
P
with exclusively by the police, ol ﬁﬁﬁ
2. Special Courts for Certain Catecgories of Cases . Special Courts were 3
opened immediately after the Reichstag fire in 1933.5 Origihally their L EEE
jﬁrisdiction was restricted to a number of political offenses enumerated in y
the 1933 decrge; Their jurisdiction, however, was steadily enlarged so that
L]
1. See executive order of the Ministry of Justice of 6 May 1936, Deutsche
Justiz, p. 709, and the decree on' the changes of disciplinary rules for
the labor service of 24 April 1942, RGBl. I, 242,
2. Decree on the punishment of Jewish offenders by police measures of
1l July 1943, RGBl. I, 372. :

3. Decree on the opening of special courts of 21 March 1933, RGBl. I, 136. .o
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by 1938 the state attorney was authorized to bring any case before the
special court which he thought fit, either because of the gravity of the
offense, the popular excitement which might have been aroused by the offense,
or the inherent danger to the public order.l

3. Effect of Establishment of These Two Court Systems Even before the

wer, the special -court had largely replaced the original jurisdiction of the

Schwurgericht and that of the criminal section of the Landgericht (district

court) (compare II, A). The special courts which sat at the seats of the

ma jor Lendgerichte comprised three professional judges, omitting the lay

assessors previously used in the Landgericht. Neither judicial instruction
nor jﬁdicial order to hold & defendant for trial were resorted to in pro-

ceedings before. special courts (compare II, C, 3-4). The president of the

‘court set the date for trial after he had received the act of accusatiom

from the state attorney, The court decided freely on the scope of evidence
to be heard. Up to 1939, the decision of the court was final and could not

be chenged, although & petition for retrial was at least theoretically

‘adnissible (compare II, I). No retrial seems ever to have taken place.

4. The ?eople's Court The People's Court was set up in 1934.2 It took

over the jurisdiction in treason cases, as the Reichsgericht (Supreme Court)

after the Reichstag fire was not believed to be fully reliable. Its juris-

diction was increased by the éxpanded concept of treaSon as well as by the

1. Decree on the enlarged jurisdiction of special courts... of 20 November
1938, RGBl. 1, 1632, and the decree on Jjurisdiction of criminal ‘courts,
special courts, and other procedural measures of 21 February 1940, RGBI.
1, 408,

2. Statute of 24 April 1934-ocnd the executive decree of 29 Jume 1934, RGEl.
I, 341, 612. See also the statute of 18 April 1936, RGBl. I, 369.
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addition of new fields of activity, especially in regard to damage to

materinl required for nationel defense, sebotage, and acts undermining the

1

will to resist of the German people.™ At the end of the Third Reich, its }

jurisdiction had been.increased to such a degree that it was virtually

I

all-embracing, ] . . - L

A

The People's Court sat with five members. Two were professional judges; | g

the other three were appointed from the SS .end Party ranks, either because

they had special knowledge of defense measures against subversive activities,

or because they were intimately connected with the political trends of the o

naticn. | - el r’”
A judicial in%estigation was permissiﬁe, not mandatory (compare II, C,

3). There was no judicial order to hold defendant for trisl (comparé 5 QO o

4)., Defendant's choice. of céunsel required the approval of the court . V////

(compare II, C, 5). In other respects, the rules concerning trials arising

wnder the original jurisdiction of the Reichsgericht (Supreme Court) were

followed. The, decision of the court was final. ' . L
There was a special Reich attorney at the People's Court, who was

also authorised to bring less important dases BePore thel orifina) division

of the appeal ccurt.

C. Procedural Changes between 1933 and the Outbreak of the War

In addition to.the creation and use of new special courts, the Nazi 5

regime effected certein changes within criminal procedure itself, - ;ff?

1. Decree of 21 February 1940, RGBl, I,,40§ end the decree of 10 December _ -HTT
1941, RGBl, I, 7786, . : Y
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1. Swearing of Witnesses O(ne of the very few beneficial measures

taken by Nazi legislation in the field of criminel proceedings was the
statute which restricted examination of witnesses wnder oath. - Prior to

1933, perjury cases necessitating, trial before the Schwurgericht were

frequent. The requirement that every witness was to be sworn in before
gxaminatian, irrespective of the importance of the case, led to frequgnt

per jury trials, especially in alimony proceedings. The new statutel ordered
Fhe oath to be taken after the wiitness had given testimony, thus giving

him a chance to correct false statemsnts t59 n.v.}.z In addition, it |
greatly enhanced the triai court's disc;eticn as to the use of the oath,

The qourt could dispense with swearing the witnesses, whose #estimony

Qas without importsence or obviously false in the opinion of all members

of the trial court., It might also dispense with the swearing of persons,
when both the prosecution and the defense agreed to waive it (61, 5-6 n.v.).

The trial court's discretion in this connection was even greater in

‘regard to prosecutions for petty offenses and cases brought before it by

private prosecutors (62 n.v.).

2. Warrents The position of the defendant detained under a pre=-

liminary warrant deteriorated. Oral hearing on the validity and necessity
of the warrant was abolished in 1934,° The courts were merely directed to
watch over the lawfulness and necessity of continued detention (115 n.v.)

(compare II, C, 2).

1. Statute on the restricted use of the oath in criminsl cases of 24 November

1943, RGBl. I, 1008.

2. Articles 57 and 59 of the code of criminal procedure were rephrased by
the decree of 29 May 1943, RGBl. I, 34l., Unsworn untrue statements were
made subject to punishment. However, no change in procedure resulted.
See also the decree of 28 January 1944, RGBl., I, 41,

3. Statute on changes in substentive and procedural criminal law of 24
April 1934, RGBl. I, 311, '
RES TRICHED
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The law of 28 June 1935,1 which contained some major changes in : f¢1
criminal procedure, added some new and rather vague conditions under which f:

a warrant might be issued. A preliminary warrent could be issued if it

woas feared that the offender would commit further offenses or if the gravity
of the offense or the public excitement caused thereby was such that his
remaining free was "intolerable" (112 n.v.) (compare II,'C, 2)%

| 3. Blackmuil Amendments made by this same 1935 law made the prose-
cution of offenders who had been blackmailed subject to the state attorney's
discretion (154 n.v.).

4, 'Duty to Testify: Officials The scopé of the trial court's possi=-

ble inquirie% and its opportunity to render a just judgment in all matters
touching even slightly upon the affairs of the Nazi Party was considerably
narrowed by the conditions which were ﬁnpoaed on the appearance as witnesses
of functionaries and members of the Nazi Party. No Party sub-leader or
member of the SS or of the Party court could be called to give evidence

on subjects in regard to which he was bound to maintain silénce, in thé -~
absence of express Party permission, Even thé ordinary members of the

Party had to have Party permission to appear as witnesses on subjects and
materinls which had béen classified as conf;dentihlz (compare I1I,.D, 3).

5. Triel in Absentia Reversing the former practice, proceedings in

absentia were freely allowed (compare II, D, 3). The state attorney was per-

mitted to proceed agninst "fugitives from justice" who had left the country °

1, Statute :on .changes in criminal procedure and in the court organizatiom
of 28 June 1935, RGBl, I, 844. i

2. Statute on the examination of members of the NSDAP hefore the céurts of
1 December 1936, RGBl. I, 95%4.
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or gone into ﬁiding. Such prosecutions could be instituted if the famous
"people's sense of justice" so required, unless the early return or
extradition of the fugitive could be expected, or unless the sentence could
not be enforced. Service by publication was permitted and, at the same
time, the court could order attachment of property belonging to the de-
fendont., Counsel was appointed ex officio, If conclusive evidence was
not produced, the prosecution was provisionally dismissed. Sentence ex-
pressly designated as "sentence against an absentee" was served by publi-
cation and execution attempted. If the fugitive returned later, the case
had to be re-opened again if within o week he epplied for a new trial. This
might be granted if he could excuse his absence or if other circumstances
made a new trial advisable (276-282 b, n.v.).

There was a set of special rules }or proceedings against fugitives
from ermy service (434-441 n.v.).

6. Appeals The statute of 28 June 1935 did away with the defendant's
right to have judgment changed in his favor only if the state attorney did
not join in the petition for review. Any appeal could be changed to the
dissdvantuge of the defendant (331, 358, 373 n.v.). ‘

7. Changes Made to Harmonize Procedure with Substantive Law Other

chenges made in 1935 brought criminal procedure into harmony with the corres-
ponding changes in the criminal code. The law against dangerous habitual
criminals, which gave the courts authority to order far-reaching measures of
security, required a great number of changes in the céde of criminel pro-
cedure to provide for special proceedings and the institution of a number of

procedural guarantees to be observed in these procedures. These changes were
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contained in a law implementing the statute against dangerous habitual
criminals which had been enacted Zé”ﬂovembar 1933,1

State attorncys and courts alike were directed to examine each
case to determine whether the application of criminal law by analogy might
be required (178, 267a, 347.n.v.). Since.Article 26 of the criminal code
permitted finding the defendant guilty of thé alternative viclation of a
criminal provision (e.g., larveny or receiving), the trial court was
directed to pronounce the defendant gﬁilty only of the milder of the two
provisions, which he might alternatively have #iolateé (267 n.v.).

Other new provisions brought the ordinary criminal procedure somewhat
into line with the rules established for the special prdceedings already
described. Judicial investigation was no lenger mandatory but depanded
in each case o a.request from the state attorney (178 ﬁ.v.) (compare II, C,
3). The examining judge could get help from auxiliary judges appointed by °
the president Qf the Landgericht (154 n.v.)

The power of the-courts to reject evidence was s omewhat enlarged,
though not to the extent prevailing in proceedings before special courts
(244 n.v.) (compare II, D, 3).

D. . The War Legislction

l; 1939-1942 The first years of Nazi reforms in -the administration of
criminal law were full of haphazard innovations designed to facilitate the
work of the repressive'muchinery. The coming of the war acted as an in-

centive to destroy the differences which still existed between various

1. RGBl. I, 1000,
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proceedings before special courts and those of the regular law courts, to
wnify the policy of repfessicn end to oust unreliable as well as unnecessary
personnel.

Legislatian issued immediately prior to the outbresk of warl and later
in February 1940° remodeled criminal jurisdiction and crimingl appeals
completely. In the first place, it entirely aﬁslishad the perticipation by
ley elements in the administration of criminal justice, with the exception
of the so-called lay assessors in the People's Court. The lay assessors

of the Schoeffengericht, the Schwurgericht, and the Jugendgericht (see II,

A end H, 2) disappeared.

b With this measure, the first two courts were abolished. The original
criminal jurisdiction of the regular courts, which were supplented more
end more by the expanding jurisdiction of the special courts (see III, B)
was divided between the single judge of the Amtsgaricht (local court) end
the three professional judges of the criminal section of the Landgericht
(district court). The single judge of the Amtsgericht was given juris-
diction tq impose sentences up to two years at hard labor or up to five
years in prison. He could order certain measures of secufity, but these
could not include security detention or castration. The penal power of
the criminal section of the Lendgericht was made unlimited.

The innovations of this period strengthened the position of the state

attorney in some respects, because the selection of the court to try the

i

1. Decree concerning measures in the field of the administration of justice,
of 1 December 1939, RGBl. I, 1658 and the statute on changes in criminal
procedure, court martial procedure and ecriminal law of 16 September 1939,
RGBl. I, 184l.

2. Decree on jurisdiction of criminal courts, special courts ... of 21
February 1940, RGBl. 1, 405.
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case wﬁs made dependant not upon the frame of punishment provided in the
criminal code, but upon a decision by the state attorney. If he considered
that the defendant should be sentenced to6 no more then two years' at hard |
labor or five years in prison, he brought the case before the Amtsgericht
(local court). Otherwise he asked for trial before the Lendgericht (district
court). The single judge of the Amtsgericht (lecal court) could, however,
object if he félt that a higher punishment was probable and transfer the
case to the Landgericht (distriet court). At the same time, the state
attorney was given'the right to send important coses not arising umnder the

Jurisdiction of the special courts directly to the Reichsgericht (Supreme

Court) (compare II, B and III, A).

The cases in which appointment of defense counsel waslnecessary were
restricted, In those cases in which neither death, life punishment, security
'ﬁetenticn, nor castration were threatened by law, or in which no case of

per jury, second degree murder, commitments of a deaf, dumb, or insane

person, or extradition were involved, appointment of defense cownsel was
made only if requested by the state attorney (compare II, C, 5).

The rules governing hearing mnd rejection pf evidence were completely
adapted to the proceedings before the special courts (compare III, B). The
trial court could reject any evidence held unnccessary in its official search
for truth.

On request by the state attorney, abbreviated proceedings could be .
initiated in all cases coming before the single_judgg_of the Amtsgericht (local

court). The accusation had to be formulated only at the beginning of the

trial. The defendant had to be summoned only twenty-four hours before his
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trial and then only if he did not appear voluntarily or was not produced
in court by the state attorney (compare II, C, 1-2, and 4).

W}itten-penal orders could impose sentences up to six months (compare
I.I. H; 2y |

Appeals were restricted to either appeal (Berurung or revision. :he
judgment of a single} judge of the Amtsgericht (local court) could be com-
életsly revised ﬁy the criminal section Qf the Lendgericht (district court)
on appeal (Berufwung). While the judgments reviewed an appeal by the
Landgericht (district court) were final, its judgments in cases arising wnder

its original jurisdiction were subject to review by the Reichsgericht

(Supreme Court), if a violation of a legal requirement was claimed by means
of a petition of revigian. Decisions on applications for retrial could be
indefinitely postponed. (Compare II, I).

| Béfore the war Nazi courts, and especially the administrative authori=-
ties, had begun to view with disfavor the strict rules governing the finality
of judgments and an early attempt had been made to whittle down the pro-
tection \;.'hich this fin.ality gave the accused against new prosecutions based
on the same set of facts.l -The problem became urgent when the outbreak
of the war brought a rapid expansion of the activities of the special courts.
As their judgments were final, acquittals or mild sentences haﬁded dovm
by recalcitrant judges could not, at least legal;y, be superseded (compare

II, F, 3, a=b),

1., Compare Schwarz, Strafprozessordnung (8th ed., 1940), Art. 264 n. 3,
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Two remedies were set up under new legislation, First, the Reich

Attorney could, within a year after judgment became finel, petition the

Reichquricht_(Supreme Court) for nullification (Wichtigkeitsbeschwerde)

of the judgment of a single judge of the Amtsgericht (lecal court), of
the criminal section of the Landggricht, (district court), or of the special
court. The petition for nullification could be had if "the wmjhst

decision followed from the faulty application of legal principles on a

set of ascertained :acts."l The Reichsgericht (Supreme Court) was
authorized either to render a new judgment or to send the case back to
the lower court, with binding instructions as to the legal principles
which should govern'the new judgment (compare II, I). |

~ While the nullification device had some semblance to legal institu-
tions of other countries, the second device was avowedly political.,” In-

stead of bringing the case within one year before a regular division of

the Reichsgericht (Supreme Court), the Reich Attorney as spécial

representative of the Fuhrer could send it to & special divisim of the

Reichsgericht (Supreme Court) by way of an "extraordinary remedy" .

(Ausserordentlicher Einspruch). He was not bound to find any legal

fault with the judgment. It was enough that he had "grave misgivings as

to its correctness.“2 The case was then tried de novo. The division which

held this trial was, however, one whose members were hendpicked by the

Reich Ministry of Justice and was not a free agent in deciding the case. |

1. Decree of 21 February 1940, pera. 34. ; :

2. Decree of 16 September 1939, Part I, Article 2, para, 3.
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When resorting to this extraordinary remedy, the Reich Attorney as
representative of the Fuhrer could lay down binding directives for- the
decision of the case.{

~— 2., 1942-1945 Though sweeping and depriving the defendant of many

importent guarentees, the reforms of 1939 end 1940 had left, nevertheless,
some semblence of en adversary procedure., Theoretically, a conscientous
court not afraid to incur the disfavor of the Party and the administration
mig%t still try to give the accused a, fair trial, even if it were power-
less to hinder a new political triel before the special division of the

Reichsgericht (Supreme Court). The decrees following in the wake of the

FGhrer edict of larch 19422 swept away the rements of orderly procedure.
Partly because of an apparent opposition move among the judiciary,3 but
partly also because of the growing shortage of personnel, the streem-lined
procedure took on more and more the aspect of non-comtradictory adm;nis-
trative decisi;n. The order to hold a defendant for trial, increasingly
curtailed in application, was campletely.abolished4 (198, 199 n.v.) .

(compare II, C, 3 and III, B, 3).

1. Tegtmeyer, "Der.Ausserordentliche Einspruch,” in Jurlstlscha
Wochenschrift 1939 p. 2060.

2y Fuhrer edict on simplication of administration of justice, 21 March
1942, RGBI. 1, 139,

3. See the decision of the Grossdeutsche Reichstag, 26 April 1942, RGBl. 1,
241, where the right of the Leader to remove every judge who does not
contribute his share to victory was stressed, without regard to existing
legal guarentees.

4, The details were governed by a special decree on-the-abolition of this
order of.13 August 1942, RGBl. 1, 512, implementing the decree of the
same date, RGBl. 1, 508, on further ecgnomies in the administratiom of
Justice. This 1aat was based on the Fuhrer edict of 21 lMarch 1942
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The state attormey could institute a complaint, if the court refused
to set a date for trial, because :L-l: Inpked jurisdictiofx or becamse acquittal
seemed predictable (203, 204 n.v.) (compare II, C, 3)..

No representative of the state attorney was requif-ed- to attend the
trial before the single judge of the Amtsgericht (lecal court). This
judge was authoriz.ed to impose sentences up o five_llyears'. hard lebor end
could also issue penal orders sentencing up to six months' imprisomment
(compare II, A and H, 1). -

Provision for cross-examination of witnesses and experts was ex-
plicitly stricken from the code (239 n,v.) (compare II, D, 3). Adjournment
for a period up to thirty days was permitted (229 n.v.). While the trial
was pending, the -stata attorney pould amend the act of accusation to include
a new set of facts, if the accused were present an'd the jurisd'icticn of the
court was established (266 n.v.). .

Any kind of complaint and appeal was allowed only if the court per-
mitted (compare II, I). For this reason, the trial court was not required

to elaborate the reasens for its judgment (compare II, F, 1). If there

~were no legal remedy against the judgment, it was enough for the trial court

to state the facts, to refer to the law which had been applied, and to give
some reasoné for the sentence,
If, however, the defendant was left without remedy, the right of the

Reich Attorney to attack the final judgment by means of. the nullificatien-

procedure introduced in 1940 was again enlarged. It was extended to -
questions of fact as well as to questions of lew and also to the adequacy
of the punishment. The new regulation thus provided the state, but not the

accused, with an unlimited right to ask for a review of the judgment within
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e year after the decision had been rénderéd.l Wh:.le ‘such procedure might
prolong the period of detention pendmg trial, the rules governmg such
periods cf detention were changed to the dlsadvantage of 'bhe prlscmer.

Periods of detentim pending trial were incre'e.singly assimilated to regu-

lar prison terms. Among other things, the duty to work, long since intro-
duced in practice, was legalized (116 n.i'.) (compare II, C, 4). A4s early
as 1940, a specia.lﬂ &Ecree had ordersd that sentences of hard labor begin
to run only with the end of the war, thus increasing the length of the
punishment automaticeally by the duration of the war.2

The opportunity for .a private citizen to institute prosecution for_
defamation was severely curtailed. Such a case could normelly be brought

before the court only-after a cooling-off period of one month; adjournment

was also possible. In minor cases, defamation trials could end with a "peace

edict" (F‘riedensspruch),.waming the offender and/or imﬁosing a fine with
the additional possibility of binding over the offender to keep the peace
for & meximum of two yeers. Furthermore, after 1943, the in jured ﬁerscﬁ |
or his heir could 'ask.demages computed on a civil law basis in the .criminal
trial instead of a mere penalty (w), if the claim was nof ye.t pending.
before another court (403-406, 412 n.v.)° (compare II, E).

The May 1943 decrees also denied the accused the right to force- &

court, decision on his petition for the removal of a biased Judge. The

1

1. Decree of 13 August 1942, Para, 17, ‘4, RGBl. I, 508.

2. Decree on the execution and punishment of offenses committed during-the
war, 11 June 1940, RGBl. 1, 877.

ﬁ’{ 3. ' Third decree on changes in the administration of criminal law, 29:lMay
e 1943, RGBl. 1, 342 and the decree on further economies in the adminis-
tration of criminal law, 29 May 1943, RGBl. I, 346.
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petition for removal had now to be directed to the hierarchical superior
of the judge (27-30 n,v.). At that time the act of accusation had to de-
sc#ibe the essential outcome of the investigation only if such description
was necessary for the preparation of the trial (217 n.v.). After 1943 the
president of the trial court could delegate to his lay asssssors‘his
authority to decide alone on simple cases end.could also have the court
render decisions with two instead of three members sitting (campare II,
D, 2). The possibility of dispensing with the services of a recorder,
which had been permitted in 1942 for the trial stage,.wﬁs extended to all
other ‘judicial action,

The number of cases in which the reading of an earlier judicial
deposition of a witness could be used in lieu of his testimony was con=-
siderably inéreased. Moreover, documents and reports, as well as records
of non-judicial interrogation could generally be introduced in evidence,
if they,were not to be utilized for the ultimate basis of judgment, but
merely for preliminary decisions (251 n.v.) (compare II, D, 1 end 3).

In 1943, the authorities seemed to have felt the necessity of being

lee to retry the defendant, not only before the Rgichsgericht (Suprene
Court) but'aiso before the court which had original juris&iction of the
case., Therefore, the strict rules governing retrial after final judghent
were changed so as to allow retrial, in cases where a new trial might result
in the conviction of an acquitted person or in the imposition of a harsher
sentence (359 n.v.) (caﬁpare II, F, 3, a and I). The assurance that such
proceédings "will only be iqitiatad if .the new prosecuﬁion is necessary for

the protection of the paople" only stressed the fact that the judgment of
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Germen criminal courts had lost every character of finality. This result
was especialiy serious in view of the fact that th; retrial was not under
any time limitation, as were the nullification and extraordinary proceedings

before the Reichsgericht (Supreme Court).

A 1944 decree made'sﬁme revealing changes in regard to the fees of
lawyers in criminal cases. Unti; then these fees were a matter of private
agreement between defendant and counsel, but now a scale has been fixed by
law., This scale varies according to the court and the length of trial.

It might be exceéded only in cases of "extraordinary size" on special
peraisslos Erairted by the Reich Winiatry o2 Justies (osnpars TT, 0;°S).
It may be aésumeg‘that this measure became a.necessity when services of
comnsel were retained more with a view to his connections with the
authorities than with regard to his professional qualifications. These
last seemed to have became comparatively irrelevant.

. In December 1944 and Jhnuary 1945, when the Nazi regiﬁe was already
in extremis, a nuiber of additional measures seem to have been issued. The
trial court was given absolute discretion as to whether an ex qfficio de-
fense cownsel should be appointed (compare II, C, 5). The state attorney
seems to have been'empowereq.folis;ue warrants of arrest on his own, valid
for'three weeks, after which period a court decision had to be sought, if
its further maintenance was requested.g But it may be questioned to what
bxtent these last measures had eny.importantce.l Early.in-1945

criminal courts, wiﬁh'thﬁ’ekcsptian'of“fhelpeople*s o e

1. Decree on cﬁﬁﬁges in counéels' fees, 21 April 1944, RGBl. I, 104.

2, Deutsche nachrichten buro, 20 January 1945,
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Court and some special courts, seem to have been completely superseded by
hastily established speciai summary courta.‘ These courts, convoked by the
Gauleiter, were composed of SS end Party functicnaries. They were estab-
lished in all territories-éndangered by the enemy. Judgment in these
courts was either acquittal;-daath sentence or, theoretically at least,

trensfer of the case to the regular courts,

E. Proceedings against Juvenile Offenders umder the Third Reich

As rules for the administratio of criminal justice against- juvenile
offenders were codified in'november.1943, end as this action specifically
abrogated. former enactments, it ia'unneceaaary fo dwell on the various
chenges which were previously introduced.l The new law abolished the.
enlarged juvenile court and gave the juveﬁile.judge sitting without lay
essessors the right to sentence to prisonlterms (compare 115.805:8)5
However, the full juvenile court had to-be convoked (20, 26 J.GiG.n.v.)
if the punishment was not taken from the range of punishment provided by.
this law but rather from. the wider range of the general criminal law ine-
cluding the dealth panalty, as was permissible in cases of so-callea ‘
serious juvenile criminals and others after 1939. WNor was there any longer
a possibility of bringing offenders in the 18 to é.l age group before the
juvenile court. - The state attorney could, mpfebvéf,'bring_g jﬁre@@le
offender before the People's Court or the special courts (76 J.G.G.n.v.).

Thislmajoi- destruction of the scope and‘ function of ti&e jﬁmile court
was accompanied by a number of other changes of va.rying_dlt'e_g_r_gs.nla_ of' im-

portance. The state attorney could ask for simplified_procedure, if only

P 15 Reichsjugen&gerichtsgeaetz, 10 November 1943, RGBl. I, 637.
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educational measures were "to-be.taken (48 J.G.G.n.v.). The Hitler Youth
had been given the same prerogatiﬁes in the proceedings as the Youth Aid

Orgenization (25, '35, J.G.G.n.v.). No written penal order was admissible

against a juvenile offender (51 J.G.G.n.v.). If exclusively educational

L measures were fixed in the. judgment, it could be appealed only by the
. _ accused if it provided for commitment to a reformatory (40 J.GiG.n.v.).

Although prison sentences were recorded in the criminal register (Strafregistaﬂ?

the intervals after which only public authorities had access to such infor-
matiqn and the interval after which the sentences were finally extinguished 1
were shortened in comparison to the‘treatment of séntences against adults

(69, 70.J.6.G.n,v.).

In addition, the law provided a special procedure for. the re-integra--
tion of juvenile off?nders into the camunity. Two yeafs after the expiration
of the sentence, an offender considered worthy could, with the consent of
the Party and the Jjuvenile authorities, be solemnly received into the
community under a decision of the juvenile court. He could thereafter deny
the existence of any previous cunvictian= The decision was, however, not

g irrevocable and, in case of "indignity," could be revoked by the court
(71-75 J.G.G.n.v.).}

- F. Amesties and Individual Acts of Mercy under the Third Reich

In sharp contrast to the practices prevailing under the Weimar

Republic, the Third Reich issued a great number of ammesties. ' Such general

1. It is doubtful to what extent this law ever went into effect. See

Review of the Foreign Press Series A, Memorandum No. 312, 24 April
1525,

.
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amnesties were issued in 1933,1 1934,2 1936,3 1958,"4 end in 1939 at the

beginning of the war,” They were accbmpaniea by a number of special

emnesties for the population of newly annexed territories and by various

amesties for breaches of discipline in a éreat number of professions.

The general amnesties covered the following offenses:

not only final sentences and pending trials, but also cases involving offenses

a. Minor offenses of all types covering between one
to six months' imprisonment and fines;:

b. Minor offenses of political enemies of the regime,
covering defamatiom end similar ceses, or, more
generally, prison terms up to six months;

c. All types of offenses and sentences of "over-
zealous" political adherents of the new regime,
Yost of the amesties did not cover wilful
murder; but those of 1933 and 1938 did. The
latter, however, referred only to acts relating
to Austriats "freedom fight."

The importence of these amesties lies in the fact that they included

still under investigation by the state attorney and the police, and those

which had not yet come to the attention of"the authorities. If the offenses in
question occurred before the effective date of the amnesty, they were covered ¢

by it.%

Individual acts of mercy were issued as a rule -- except in a few

"
cases explicity reserved to the decision of the Fuhrer =-- by the Reich

Presidential ammesty decree of 21 March 1933, RGBl. I, 134.
Amnesty law of 7 August 1934, RGBl. I, 76G9.

Amesty law of 23 April 1936, RGBl. I, 378.
Amesty law of 30 April 1938, RGBl. I, 433.

Fuhrer edict on amesty of 9 September 1939, RGBl. I, 1753.

As regards the numerical importence of these amesties, sée Civil Affairs
Hendbook, Germeny: Section 3: Lgﬁal Affairs, p. 58,
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Ministry of Justice. The examination of the cases, however, was con-

centrated completely in the hands of the various state attorneys, who

might, in most cases, reject the petition without any need to report

it to their superiors.1

1. Decree of the Reich Ministry of Justice on proceedings on clemency
petitions of 6 February 1935, Deutsche Justiz 1935, p. 203,
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