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(This commen tar- y includes all relevant procedural an d sub­
stantive crimL'rlal laws , but does not contain theoretical dis ­
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us ed by lower courts ) .

2 . st .p . a . , by Loewe -He11wig-~osenberg (19th ed . by Guendel -Hartung­
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3 . St . p . a . by Eduard Koh1r ausc h , (de Gruyter , Ber Lm , 1938 ) . (Thi s
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4 . St .P .O. by Otto Schwarz (5th e d. , Beck , Muni ch , 1938 ) . (This
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the Supreme Court , is Lmbue d with Nazi thinking , and is inclined
to sponsor Na z i inte r pr e t at i ons ) .

These commentaries are available in Washingt on and will pr obabl y be found
in ·libraries in Europe havL'rl g collections of German law.
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1. mTRODUCTIm

A. Statement of the Problem

Like the procedure of neighboring countries, crimL~al procedure in

Germany, as practiced under the We L~ar Republic, was the child of the

liberal age . It insis+.ed upcn the rights of ·t he defendant, stressed

publicity of he arings , and, above all, upheld a very liberal system of

appeals . At the snme time, however, it was the emanation of e society

from which a certain amount of bureaucratic authoritarianism was never,

absent . As in France, the German procedure gave wide recognition to the

proceedings in camera of t.he juge d t instruction and, .in particular,

supported the preemL~ence which the presiding judge traditionally takes

in the conduc t of con tinen tal tr LaI s •

Vmether the liberal guarantees or the bureaucratic authoritari~~ism

was in the ascendancy varied at different periods and places. The fre-

quent ~bsence of counsel for the defense. the prevailing political climate,

the educational and social background of the judges, and - after 1924 -

the absence of a genuule jury trial may well have outweighed the liberal

system of guarantees found in the wTitten sources of German criminal

procedure .

After the rise of the Nazis, certainly, the · authoritarian nature of
\

the procedure was increasingly stressed and carried to such a ·point that,

by the end of. the ·war. German criminal procedure had assumed the character

of non -contradictory a~~inistrative proceedings . The methods by which

the Nazi regime aocomplished this transformation included:
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1. introduction of radical chcn ges in substantive "cr i minal
l aw;

2 . introduction of r adical chonges in crL~inal procedure;

3. Na zificat ion of both bench an d bar; and

4 . creation of special courts rm d agencie~ to pnndle
"cr imina.l pr obl ems .

It is pr opose d in t his paper to discuss ond de s cr ibe only t he

chan ge s whi ch the Nazis have wr ought in German criminal procedure, as

t he other methods of transformation have been thoroughly canvas sed in

other papers . 1 Further . " this paper is des igned . in i ts c.n aiy~ is of the

Naz i changes in criminal pr ocedure . to do no more than enwnerate (a ) the

mai n f eatures of t he system whi ch was in oper ation when the Naz i s came

into power and (b) the chief changes made by t he Naz i s . Finally . this

paper wi l l not deal expan s ive ly wi t h the Naz i ch~~ges in pr oce dure as to

juvenfleoffenders. 2 Naz i codification of mil i t firy pen a.L pr oce dure . No.zi

procedure L~ enforcement "of pr i ce r egul ations . or Na zi ch~~ges in the

cr iminal procedure of occupi ed t erritory .

1 . The main f eatures of the other t echniques are described in Civil
Af f a i r s Han dbook . Ge rmany : Section 3: Le gal Af f a i r s (Army Ser v i ce
Forces Manual "M ~ 356-3) and Civil Af f a i r s Guide . Adm in i strat ion of
Ge rman Cr iminal Justice under Mi l i tary Government~War Dept. P~~phlet

l{ o, 31-108) . The implementation of this plannin g can be "foun d in
Han dbook on lilil i te.ry Gove rnment . in Ge rmany pr i or to Defeat or Sur ­
r ender . Pars . 82~85 and 520 e t seq .

2. Act of 16 Feb . 1923 ( Jugeridgel'ichtsge se t z). RGBl. 1. 135 and 'i ts ."
r evis ion of 10 November 194" . RUB I . 1 . 637 .
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II. THE PRE-NAZI SYSTEI':1 OF CRTI,mJAL ~ROCEDU RE

The pivotal r egulations for purposes __!!t Germ~ criminal proc~.~~e
_.. .l... -- . . . _..

are contained in the rules of criminal procedure ,originally en~~ted

1 February 1877 and r-evi.se d 22 iv1ar ch 1924,1 and the, regulations ?!1_.the
"'-..
jurisdiction and organization of the courts , originally issued 27 January

1877 and revised 22 !1ar ch 1924. 2

A. Organization and Jurisdiction of the Criminal Courts

Bef or e 1923" or i ginal cr:ir.linal jur.isdiction , except for those f ew

cases ,r e se r ved for the Schwurgericht (assizes ), was still in t he .Amtsger i cht

(l oca l courts) . This local jurisdiction was ·exer c i se d either by a single '

judge (24, 25 G.V.G.) , by the small Schoeffeng~richtwhi ch consisted of one

judge and two ,l ay assessors (Schoeffen ); or by the enlarged Schoeffengericht,

which consisted of two judges and 'two lay assessors . A single judge heard

cas es involvin g petty offenses (Uebertretun gen) , l esser mi sdeme an or s , end,

certain felonies ; these l ast consisted mainl y of cases of ' second offenders

(25, 26 G. V.G.) • . Other misdemeanors and most f elonies were tried by the ,

Schoef fen ger i cht . Decis ion ,as to whet he r t~e case should be heard by t he '

sn aIl or cnlarge~ Schoeffen gericht was made by the state attorney .

This system was in operation until 1932, when , for reasons of economy

and expe di t i ous procedure , the enlar ge d ,Schoef f en ger i ch t was suppressed3

. \

1 . Act of 22 Mar ch 1924 (Strafprozessordnung) , RGB1 . 1.322 .

2. Act of 22 Mar ch 1924 (Gerichtsverfassungsges~tz) , RGB1 . 1 .2 99.

3. Emergency decree of 14 June 1932 , RGB1. 1. 285 ./ Same jurisdictional
shifts had already taken place , under t he emergency decree of 6 'October

' 1931 , RGB1 . 1 .537 .
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and its runctions transrerred· to- the crim~al section or the Landgericht

(district court).

Or i gina l jurisdicti9n in a speciried ,number o£ 'major felonies , such '

as murder , ar s on, and wiLf'ul, per jury, had long been vested 'in the

s Ch,vurger icht,~hiCh a~sembled period~cally at the sea~ of the district
. "-

court (79 ~ 80 G. V;-G.J . Bef ore 1924. the Schwur ge r- Lcht; c on s i s t ed of t~ee
, . .. . .-.-,~

, ,

j udges and ,'twe lv~_ j}.J.roX.§..,. the jury dec Lddng on Lssues p,f,guilt. on' the
,.... ----_.- .' ..:. . ' .. " . . . . . .

, .

figure , substantially weaken ed any popular influenc e in or im Ina.I

administration .

Appel l ate jurisdiction was vested primarily in ~he ~andgcrfcht

(district 'cour t ) an d t he OberLandes ger-Lchb , The Landger:fcht .had a..:dual

f unction in appeals . Its small cr iminal section , 'cons"isting of One judge. .. . . .

and two l ay as se ss or s . heard appeal s from the . judgment of a single judge in

the Amtsger i ch t (Loca l court) (74 G. V.G . ) , while the enlarge d section ,

consisting of three j udges and t wo l ay as se ss or s . heard ~ppeal s . from t he

Schoeffengericht ( 76 G. V.G . ) . The l ay as se ss or s took par t only in the

trial proceedings . Other decisions~ including pre - t r ial decisions, were

l~ Emergency decree of 4 J~uary 1924 . ,RGBI . 1 .15 .
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made . by the three professional j~dges acting alone (76 G.V.G.). The Ober­

lcndesgericht (appeal court) had mainly a ppe l l a t e jurisdiction • . Its

criminal division sat with five members ~~d reviewed questions of .l aw in

6

cases originating vri th the single · judge of the ~tsgericht ( l oca l court)

or wi t h the small Schoeffengericht (121 , 122 G.V.G .) .

The Reichsgericht (supreme Court) had both ',original an d appe llate

jur.isdi.ction in criminal cases • . The five -man criminal section of this court

had j~risdiction iIi. treason cuse s , subject to the right of .the Oberreichsanwalt

(chief Reich attorney) to move for the transfer to the appeal court of lesser

treason cases (134 (3: . V.G.) . It .gave final review to legal problems involved;

in c ases originatin g in, the enlarged Schoeffenge~icht, in the criminal

section of the district court af t e r 1932 , and in the Schwurgericht . (135

G.V .G .) .

B. The Or gan i za t i on of t he State Attorney's Of f i ce

The Min i s t r y of Justice was a t all times the h1erc.rchialsuperior of

al l pr os e cu t in g attorneys (146 G. V.G . ) .

The Oberreichs nnwal t ( ch ief Reich attorney) was the chief of the:

pr osecut in g staff of the Re i chsger i c ht .

The Generalsta atsnnwalt (Attorn ey Gene r al) was attached to the appeal

court . He a cte d a s hoad of the pros ecuting staff of his own court, ' and

super-v i s e d an d issued orders to the head ' of the pr-os ecutIng staff of the '

',1

, .

.1

staff took care of .t he pr,os ocut i on of cases before the local courts. The

Lnndgericht (district court) , who was called Oberstnatsnnwalt. The ·l a t t er ' s. . , -.,

decision of Whether, a case should be heard by the small or en lar ge d

RESTRICTED

l



.,»

I·
I

I.

RESTRICTED

6

Schoeffengericht was mnde at this l evel (28 , 29 G.V.G.) . In minor cas es ,

the prosocution before a single judge of n local court m~ght be presented

by a Referendal' (law clerk) or by n specially picked official from the

clerical staff (Amtsunwalt) (142 ~ .V.G .) .

These officials were always appointed , never elected . They were
, ,

kept L~ line with the official policies of their hierarchial superiors '

by rewards in the form of more or less rapid promotions . Another device

was the special reports ,whi ch they wer e required to submit for purpos es

of information , ' either regularly or i.~ specially important cases . However ,

direct pr.essu~e on the state attorney was the exception rather than the

rule under the We imar Republic .

C. The Pre-Trial Proceedings

I 1. The Initiation of Criminal Proceedin gs Like its Ame r i can counter -

!par t , German criminal procedure rested en t~e principle that a crimL~al

lcou~t acts only when a case is brought before it by way of accusation .(151).1

Thus, the law of this period imposed on the state attorney, who was con -

sidered defender of the pubJic interest , the duty of investigating all

circ~~stances of each case -- t hose favorable to the defendant as well as

t hose unfavorable to him -- in order to decide whe t he r ce r -ba.in acts should'

or should 'n ?t be prosecuted and wha t punislunent should be sought in case of

conviction (160) .

1. The more familiar t erms "indictment" and ''' in f ormat i on'' are not us ed , as
t he German law does not kn ow the difference between indictment (true bill)
found by a grand jury and an information formulated by' the district
attorney ,alone . In Germany, all ac t s of accusat i on are drawn up by the
state attorney alone .
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p~ offense could be brought to the attention of the state attorney

e ithe r through the complaint of a pr iva t e person or through_the police "

wh o we~e , at l east ' under the Repub l i c , no mor e than on auxiliary'in-

ve s t iga t in g service for him (1 61 ,St .P.O . , 152 G.V .G .) .
". r "

T~~~~~~~.~~~~~.D.~ ,__~_ow~ve r '.,' ~omplete direction of a ll proseJ

cut i ons (152) . Hi s discretion ·in. instituting prosecution wa s li.rnited

be f or e 1924 , because , if he found that the defendant had committed an

offense , he was obligated to prosecute (Le galitaets prinzip , which is

described in 152 ) . In 1924 , he . wa s .given certain discretion as to the

i r.stitution of prosecutions . Even though he found that un offense had

been c omm i.trte d , he was a ut hor i zed to r efrain from prosecution , if it · we r e

pe t ty ~~d if he c mlsidered its effects on the public inconsequential . If

prosecution had been be gun , he mi ght ente r a nolle prose qui under s i 'nilar

.c ircumstances , provided that the judge of t he A"R-::,sgericht . (local' court ) .

cons ented (Opportunitaetsprinzip , described in 153) . In a few instances ,

such as prosecutions of adultery, defamation , and simpl~ assault , the

crininal code made an y pr ose cut i on de pendent upon the request of the

injured pe r s on (15~ ) .

i

Pr eliminary investigatiO? was .In f'or ma I ',
'-------- - - _._- .._------- -

No notification to the"s us -. .. -- . - - - -- '--_.

p...e cted pe r s on ~ms r equired . The state attorney ' could hea r ' vli i;ne·s s·~ s ,· if

- they chose to c ome yolunt~rily to his office . He could ins pect the s ~e~~

of t he of'f'ense , and take ' other a.ction of a like n ature . As in the Ilnited '

States , mos t . of this pr~.?a!at~r~ wor k wa s in fact perfor?-~d_by . ~h~ · }olic.e
- - -- - - --

under the state attorney 's direction . If such i.~formal action was f ound

insufricient -~. if the state at~orney wished to have an oath a~'nin i s tere d ,

RESTRICTED
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or a subpoena issued -- he was obliged to apply to the judge of the--- _ ..---:-_.

Amtsgericht (local court)~ within whose jurisdiction the act in question

was to be p~rformed (162) .

At the end of such. preliminary investigation , three c 6ur s e ~ of action

wer e open to the state attorney" the first two of which wer e forms of

publ i c compLain t and .br oughf about judicial, act,ion:

1. If he considered the evidence ronassed sufficient , he
could fil e the act of s ccus at i.cn ,

2 . If the case was complicated and seemed to require furthe r
investigat"ion , or if the law made such 'pr oceedin gs mandatory,
he applied for a formal judicial investigation ;

3. If he considered the prosecution wi t hout chance of success ,
he formally en tere d the case in the a runin i st r at i ve fil es

_and no pubLi c complaint was me-de (Einstell1.mgsbeschluss) .
'. ~

If the investigation had been start~d on the complaint of a private

individual" ~f tIle complainant had suffered injury , ,on d if t pe s t at e

attorney 's superior had sustained his decision not to prosecute , the

complainant could appeal to the court . After an investigation of its ovm ,

the court mi ght overrule ' t he state attorney 's decision and order him to

file a publ i c complaint . Mor e frequently , it merely upheld his, decision .

The court's 'dec i s i on was final (172 -177) .

2 . Arrests; Search and Seizure A prosecuted person could be t aken '

into cus~ody at any stage of the proceedings . Arrests r~quired a written

warr-ent which could be .Lasued only by a judge hav ing jurisdiction of the

case (11 4-124). Ordinarily, the judge e i t her of the court of venue or ,of

the Amtsgericht wher e the suspect was found would ac~ on motion by 'the state ,

at t orney . In urgent cases he could, however , issue warr~'1.ts on his mm .

RESTRICTSD
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The warrant stated the offense and person charged. Its issuance

did not presuppose the existence of a sworn complaint. A warrant could be

issued after an ex officio check by t he court~ if it were shown that the

person n~~ed in the complaint was seriously suspected of having c~~itted

a specified offense ' and was likely to try 'to escape , or to remove or con-

ce aL evidence . A legal presumption of an intention to esca pe wasYa Laed

in cas e the offense in question was 'a felony, or in case the per s on alleged

to have co~~itted the offense WaS a vagrant, a homeless person, or a

foreigner , who could be expected not to heed a summons (112) . On the other

hand, the rules governin g arrest were s tricter if the offense was punish-

abl e only by detention or fin e (113).

A warrant issued by a German court could be executed anywher-e in

\
\

)
~l

«, '
I

--l .

Germany. In case of a person in flight or hiding , a warr~~t of apprehension '

(steckbrief) might be issued by the judge on ' the basis of the original

warrant.

The state attorney or the police could arrest without a warrant if the

c~lditions for its issuance existed and if delay would endan ger prosecut i on .

A pr i vat e citizen might , but was not required to, detain an individual caugnt

while con~itting an offense . Such private nction was not challen ged if the

offender was suspec t ed of attempting to es cape or if his LdentHy"could not

be immediately established (127) . No r estrictions existed as to the tiMe

and place of such ar r es t s , but , at the l~test on the day f ollowin g the

ar r e s t , the suspect had to be brought before the local judge . Wi t hin

~venty-four hours the judge had e i t her to issue a warrant or r elease the

suspect (128) .

RESTRIC TED



RESTRICTED

10

In the same manner , a person arrested under judicial warrant had to

be brought before the judge on the day following his a.rrest for hearing

(115) . In practice this merely served to confirm the arrest .

In addition . the defendant could challenge the validity of the

warrrolt, as well as its necessity, by means of a complaint filed in the

cr~~innl section of the Lond~~richt (district court) (304) . As this de-

vice did not prove sufficient to check abuses, and as it often unjusti-

fiably prolonged periods of detention, the code of criminal procedure was

amended in 1926 . 1 The amendment gave th~ person detained the right to

ask at any time for n hearL~g , to be held within a week, before the

criminal section' 0:' the Landgericht (district court) for the purpose of

summary re -examination of the conditions of commftmen t (114 d) . Further,

such a -he ur Ing was mandatory after two months ' detention and had to be

repeated at intervals of no less th~~ three week~ and not more than ttree

months (115 a-d).

r
I Release on bail, though admissible at the court 's disc retion . was

used rather sparingly (117-122). Persons held for L~vestigation end

waiting trial were kept separated from persons who had been sentenced.

They could not be forced to work and might be subjected only to restrictions

necessary for. the purpose ' of detention and the maintenance of order (116).

In addition. a practice, which was sanctioned by the criminal code . pre-

vailed in German courts of including all or part of the detention period

in the computation of the term which the prisoner was to serve (60 Penal Code) .

, 1. Statute of 27 December 1926 . RGB1. 1.529 .
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If the proceedings were later dropped 'f or lack of reasonable ' susp~cion,

or if the defendant was acqud,tte,cl., inder:m.ity for the pecun Lary..damage

suffered through the .tmjus t i f i ed detention was provided by special statute. l

Objects .~hic~ .had evidential value or which might be the SUbject of

confiscation could be seized . Ordinarily, search and seizure required a

warrant; but, in those cases in which delay would involve risk, the state

attorney was authorized to act (98 , 105) . However , if the possessor of the
, .

article was not present or if members of his .f ami l y protested, judicial

authorization had to be sought within three days (98) . Searches at night

were a'l Lowe d only in carefully defined cases (.104) . The owner or his

representative was en ti tled to be present during the search, the purpose of

which had to be disclosed at the cubse t , A certificate sto.ting the fnct

of search, its purpose, and a list of the objects seized had t~ be given

if demanded (106-107) . "Fishing expe di t i ona'' for securing evidence were

allowed , but not in regard to non-suspected third persons (102-103) . Only

the judge coul d read papers which had been seized, if the owner ' did not

consent to reading by other officials (110) .

Some special rules existed for the seizure of mail . The person

affected had to be notified. Seizures without warrant had to be confirmed

within three days by the judge, who alone was authorized to open and read

, '

the seized mail (99 -101).

3 . Preliminary Judicial Investigation

investigation (Voruntersuchtmg) was mandatory

The preliminary jUdiCial

m

"l
in all jury triais and

1 . Statute of 14 July ' 1904 , RGBl. 321. This statutory procedure was
r areLy invoked .
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tailed examination of account (178) . '

In e f f e qt it made for delays and sub jected the de fen don t to in -
: . ..

quisitorial me thods , but usually gave b ot~ the 'prosecution ' ond the defense

a be tte r opportunity to prepare the c ase and to c 'oncentrate 'on the essentials .

The examining judge (Un ter-suchun gs r-Lc rrt e r-) was a member of the

Landge r i cht (district court) . He was appointed' to ac t a s on exainining judge .

The t erm oi' ,office" for this i'tmction was the fisc~l year 'CSl G.V .G.) . He

was disqualified from subsequent participation in the trial of a ease , whi ch
. . . '

he had examined (32), a L~hough :11e mi ght be he ard as a wi tn'es s by the triai
• 0;

court . It was hi.s duty to inve,stigate ,t he cas e I ' ; so as to' g i ve the prose-

cution a bas i s for ., drawing up -the;' c.ccus'o.ti i on o"r 'f or di s c cn tdnuin g the c ase

(190). He ' examined the , def~ndant in the abs en ce of state att or ney an d

counsel (192 ) . He v i s i ted ·l ocq,l ities , and hoar d' 'an d confronted wi tnes se s

~~d expe r t s inf orma l ly or , in some ca ses , under oath. He had , however I no

power to drop t he ,c a s e . Vfuen he had' c ompleted his djl:ties', he returned the- ' - .

file to t he state attorney. He made no findin gs .

The sta te attorney formulated his conclusions an.d. submitted ,t hem to

t he criminal secti on of i;he Landgericht ( di s t r i c t court) , (198) . It wa s , t hen
;

iUP t o that court to decide whether a trial should or should 'n ot take pl a ce .

-
I Th~.. s_tate.:a.ttorney wa s permitted to appeal from a decision against trial (210) .I _
i
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He could reopen the case afte r such an adverse decision only if he had

secured new evidence (211) .

4 . . The Order to Hold Defendant for Trial (Er oef'fnun gsbe schl.uss )--

/ .

Vfui l e the state attorney might dis~ontinue prosecution on his ovm init~ative,

J ' c:except when a prelL~inary judicial investigation had taken placeJ a spo~i~l. ~

court order was necessary to open trial . This court order approximated. to

some extent the "true bill" 'of the American grand jury and was issued by

the court of venue -- or , if a preliminary judicial . investigation had taken

place.I by the criminal section of the Landgericht (district court). :-- on the

basis of .the accusation submitted by the state attorney . The order was

issued if the court f01.IDd the accusedl "sufficiently suspect" of! the offense

charged. It described the criminal act in terms of .t he specific .f act s re-
I

quired by the legal definition of the offense in question (203). The accused

had to Ce presented with a copy of this order as soon as he was summoned

for t rial (215) . The. order to hold . I'or, trial was. final (210);0 ) .

This procedure .was not applied in · all , pros,ecutions because .o~ ~.ts .

complicated , and often dilatory, nature. In cases , within the jurisdiction. . .

or'the Antsgericht (local courts }, a. more informo.l · pr.osecuta.cn was permitted

when petty offenses were concerned , if the defendant o.greed when he woos

brought bef'ore. the court imme~iately after..pr ovi.s ion.o.l ar re s t by the police.

In such cases , neither wr i .trten o.ccusnt i on nor formal court order to hold

for t~io.l was r equi r ed (212) . The courts in urban o.reo.s were , furthermore,

1 • . The defendant is te rmed Beschuldigte r u~ to the time a public cpmplaint
is sent to the court by the state a t t orn ey . He is then called

·.An ge schul di gt er . After 0. judicio.l order holding him for tr ia1 has been
issued , he is called Angeklo.gter . The shading of meaning in these three
terms is impossible to translate .

RESTRICTED
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in continuous session to act immediately after arr~st upon cases invo~ving

drunks , prostitutes , traffi~ violators , pickpo.?kets , etc .

5. ' Counsel for De fense The defendant was entitled..to. services of

counsel at eve ry stage of cr iminal pr ocedure (137) . In a number of cases

among them all j ury t rials and t rials bef ore t he appeals cour t and the

~ Supr-eme - Court - - . the presence of defense coun se l was mandatory, so that the

.cour t had .t o . a~p oint ~ounse~ for the indigent defendant . Otherwise , if the

. case was complicated , t he court might appoint .counse I from the ranks of the

bar or from law clerks ser;'ing' the court (178 et seq~) . Lawyers app ointed

by the court received a small fee , which was fixed by law ' (150) . Othe rwise ,

the question of cOlnpens':l-tion was a matter for privatea.rrangeinent between

-def' en dan t and ccun se L , In the majority of criminal cas es , however , the

accused us ed to appear without counsel , being unabl e to meet even these

fees .

Counsel for the defendant could intervene' at any stage of the pro-

ceedings . He had a l egal right to inspect the fi l e of the case only af te r

. \ the' act of accuaabi cn had been sent to the court or after the pr e l iminar y
. .

judicial investigation had be en closed (147) . He was not given access to

t he f iles of the s t ate attorney .

Contempt of court proceedings against la~~ers wer e unkno\m to this

pe r i od of German law. It should, however , be pointed out that the Germa'1

bar a t this t ime was not distin guished by a spirit of fiery independence .

It rarely challenged the supremacy of the president of the court and , with

some few ~dividual exceptions , was satisfied with a rather secondary r ol e

in criminal proceedings .

.. , . ... RESTRICTED,
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1 . ' : Principie; Go~erning'Ttial' The German criminal 'trial

" (Hauptve rhandhn;g)" ' ~f 't ii:i 's' :pe'r i od was governed by a series of definite re -

' quir~~ents . ' Tr'i'a l':'had to' ''OO' ~ublic ~ oral , immediate , and: cbncentrated. V
Tria.l was "p~bli{': " Thus / the cour t room was open' to ' adulb '. The

p'ress' ha:d'~c~ei:s '~d :c6~id make publi.c accurate reports (169, ' 1 75 G. V.G. ).

A' couri ' ;6r d'~ ~ "~is ' '~'e c'e ~ s ary ihorder to exclude the pUblic , whether ,f or
. ." ..

r-easons 'of 'pubn'~"Ei~fety or' the pro-ce c'tion of public morality. The 'j udgmen t
, f ..

iise'H' had , 'however , to be read in public , even if the order excluding the

public was ' ~ xt~nd~;d to' the reuddng of the 'r e a s ons on which it was based"

The'requirement that the trial be or aI and 'imme d i a t e 'en tailed the /

result ;that e~eryth~~ ~sed 'a s' the bas is of the judgment. had to be produced ,

through the medi.um of the spoken word . , In fa.ct, the use' of ';v-ritten ',, '

evidence was permitted only ' in a .number, of pre c Lse Iy ,def ine d , si tuations .

Documents ; such ns re c ~rds of previous convictions nndextracts fro~

original registrations ';' had to be read aloud (249). Millutes ' of a prior '
. ~ , .

jUd~c1ci.l in terrogri.ti on ' of nviitness; ;'now dead or UIlb.vnilabio'; coul.dibe ....

I
,I

read (251) .
, .... . : .. . . ; ...

It was furthor 'r e qu i t e d that the persons rendering jud~ent:should be

prese~ throughout the trial. Thus , n num~r of substitute judges 'an d lay ~

ass essors might be requested to sit 'in on protrncted trials (192 G.V.G.).

The principle of concentration required thnt the trial proceed without

prolonged inter'ruption . Therefore , on ad journment for more ' than three days V
Qutoma.tically ended the trial - -without prejudice , however, to the possi-

bili~y of trial de novo .
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2 . Position of the Presiding Judge By tradition and law , a criminal
, . .

trial of this period was controlled by, the president of the court . Although
. .. . . ' . ,

rUl~gs were made. .by the court" it was the pre s Lddn g judg~ who conducted the

trial and determined theseque~c~~ of proceedings . He examined the accused,

the wimesses, and the experts . V'Ihile , the c ode allowed the' other, jUd~es and

lay as se aaor-s, as , well .a s the state attorney , counsel for defense , 8..'1.d even
, . . .": ."

the defendant" to , a s k d ire c t que s ti on ~ (246 L the initiative r-emadne d en-. . . . . ~ .. ' . ' ", '

tirely with the pre s Lden t , He"inight reformulate the questions , withdr,a:v ,

the right to ask ,qu;estians ruled unsuitable and inappropriate, or provoke a

court order to ,that effect (241, 242). Cross -examination of witnesses was '

permissible on joint demand of prosecution and defense (239) . pu~ this was

done infrequently . \ The effect of such 'exemdna t.Lcn was often' oblite~at~d : by
' .. ""

.. '

the ' f act that 'the presiding judge started question~g on his own after ,t he

parties had concluded their cross-ex~~ination.

3. The ,Cour s e of Trial I The tri!il , the d~te for which was fixe g., qy the
: - "';' .. :. ' ., ..

prea i ding judge ,( 213) , started with the roll call of all persons .whcse , "
.~ :: . '. .... ...: ..' .

. ,

attendance was required • . Wi'tnesses and experts were briefed as to ,t he i r ,;
.' "' . ,

duties and then e~cluded from ~he court until their presence was actually ,

required, in order to prevent bias and collusicn (59 , 243) .

The accused ,was then questioned by the president us to his identity

and antecedents. Ordinarily no trial could be held in his absence. There
....- ----- ----- ....~_....-:". .-

wer e , however, same exceptions to thi~ rule. If the accused ubs en t e d himself

, nft e r the termino.tion of his own ,ex o.mine.t i on , the trio.l might proceed, un-

less the court ruled his presence necesso.ry (231) . In certain minor cuses

involving . fines or de ten t ,ion , trial might proceed even if the defendon t wer e

abserrt , subject to his right to ask for new trial withIn "one week after
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• judgment had been served (232). In oases involvin.g fines and articles 'sub- ,

ject to confiscation, a trial date could be set for a person whose where-

abouts were unknown. (277). Fi;nally, any trial could proceed' temporarily

in the absence of the defendant, if he had been barred fr,om the court room

because of di.s or-der-Ly -conduc b .(1 77 G.V.G.) or if it was he Ld likely that .a

co-defendant or witness might Withhold the truth in his .presen~e. \ However,

in these cases, after the defendant returned ~o the court . room, the pre-

~ .iding judge was required to reveal to him the main, results of the dis­

cussion which had taken place in his absence.

. "

A representative of the state attorney's office had to be present

during the whole trial. j
.

- -
After these preliminaries had been concluded, the order to hold the

defendant for trial was read (243). From this time on, the trial proper

begml, ~~d the defendant could no longer raise a number . of prelim~ary ob-

jections, such as failure to allow for a proper pe r Lcd .f or preparation (217),

challenge of a judge for bias, etc • .( 225).

The presiding judge then began the examination of .th~ accused .on the

charge. There was no plea of guilty or not guilty. ~~ admission of guilt

might be made at any stage of the proceedings, either in court or out of

court. It was treated merely o.s evidence to be evaluo.ted by the court. The
'"--- - - -..-.-- - .. ~ ..~ .. . . - ... - -_.__.. ~_. ~_. ._- -------~ ...-

accused wo.s merely o.sked to tell his story o.s a whole. ,However , during the
.... . " • _ .... " ,". ..~ . O N " . . ..

• _ _ ... . O N.

process, the presiding judge nnd"to 0. lesser degree, the other trio.l ·-------po.rticipants, might interject questions or contro.dict the accused. Often ·
-_.-._. - -- -- - - --- _..----_.__.- ---:.-.-- ..-----:-------.......--

the presiding judge, who ho.d before him the file accurnulo.ted during the pre-

trio.l s bage , confronted the .de f'en dan t wi~h; 'hi s eo.rlier statements. On. the

I
••1

~
..' \)

~ !\ :-..,

other hand, the defendant did not testify under oath; nor could he be compelled
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to make any statements"\tt 'a i l " -although it was good practice in Gerlllan

courts to hold against him his refusal to take ~he stand. 1 .

After 'hearing the defendant " the court :beganhearing the evidence

(244) . Paragraph 261 enunciate~ ,the principle of free evaluation of,

evidence. No statutory r ul e existed restricting the nature of questions
. ,

properly put to w~tnesses and experts . Hearsay evidence was not excluded . ,

However, a s a kind of compe~sation, the court had a duty , in principle , to

hear all ev i den ce offered by e i ther -side (245) • Wi t h the exception .of cases

concerning petty offense~ and private prosecutions, it .ha d a dUty to exmni~~

all ,witnesses, experts , and other evidence summoned or ,produced .by the parties

unless produced maliciously or in order to cause del ay (245) . But as "the

court was considered under a duty to ferret out the .t r ut h , .n ot to direct .

the trial as an ar b i terb'etween eontending parties, it could , an d Often did ,

order the appearance Of witnesses who had not been summoned by e i t he r the

defense or theprosecut~on.

A witness or expe r t' summoned by subpoena , whi ch was v a I Ld througho.ut

the Re i ch , had to t estify as a matter of public duty. Unexcus ed failure to

heed a subpoena or to t estify under ' oath was punishable by fine or , in the

case of witnesses, detention for a period up to six months (78 , 84) .

A certain number of wi tnesses ;were entitled .t o r efuse to testify for

f amily or professional reasons (52 -53), ' for re asons !lppr o~imat~ng t hose

recognized in the ' Uni t e d St ates . ' Public 'or f i c i a.1s had to have the per­

miss ion or their 's '~per ior s in ·or de r to testify a s to ' knowledge acqui.r-e d in

the ~ourse:of; the ir offfcial 'duty, ;( 54) . The fr:equentinvoco.tion.of this

1 . See Hoechstrichter1iche Rechtsprechun g 1929 , 2058 and Juristische TIoehen -
schrift 1930 , 713 nnd 1525 . '
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privilege often ef~ectively blocked the discovery of illegal activities of

German authorities, particularly in the field of rearmament. F~ally

German criminal proce~ure reco~ized an absolute privilege to refuse to

'" .
testify, if the person involved had reason to feel thnt the testimony would,
incriminnte him.

Witnesses were examined in the same manner. They were informed of the

extent of their privilege to refuse to testify. ' However, bef'ore questioned,

the witness w~s sworn , (62). He then testified as to fncts and was not sup-

posed to express opinions. ,Or dinar i l y ,he gave his tes~imony.orally and in

open court (250). ' Records of earlier test~ony could not be substituted for

this questioning in o~en court, if the witn,ess was , ava i Lab'Le , (251 ) ., The

court, might;, however" read him the record of such testimony to refresh his

.. memory (25'3).

Experts, might qe ,s ummone d by the parti~s, but were more often appointed

ex officio by the court from an official roster (33). ' They ,we r e , likewise

SUbject to oral exrunina.ti.on. ,

The trial concluded with the arguments of the parties •.They were pre­

sented, first;,' by the state, attorney, then by rc oun s e Lvf'or- th~ def'ens e , and

fi.rially by the ' defendant (298). This sequence could not be changed,

' ,Minut e s of: .t he whole trial .we r e 't aken by .~ recorper .or la,w ,clerk, who
\

was presen,t tm:ough?ut the tr~a.L They were s Lgne.d by I the presiding judge

and the recorder (27.1). However, ~6 Gerl1].an.crimjp.al~ pr-ocedure Lacked the

basis of formal rules of evidence, ,t he purpose of the r-e c ord was not to give

a detailed stenographic record of the proceedings~ which might be impu@led

by either par~y; it~ purpose was rather to present unimpeachable proof (except
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in the case of deliberate falsification) of the observahce of the required

formalities (272-274) . '

Position of a Private Party

There were' two methods recognized by German criminal pr oce dur-e by

which a private person could become a party to cr iminal litigation .

Pi.r-st , in a number of instances which were specifically defined -- such

/ as simple assault ,and defamation -- and which were conside~ed to involve no

public ~terestl . the person who had suffered the injury was authoriz.ed to
. .

institute cr~~.al proceedings against the offender asa private prose -

cutor (374). These private proceedings were subject to special requirements.

The filing of the prosecut~Qn had to be preceded by an attempt at con ­

ciliation by a semi-official arbiter (Schiedsmann). ' The ~private prose -

cutor could withdraw his complaint up to the moment of judgment. The de-

fen dan t was permitted .t o ,file 'count er claiml · if the prcsecu'tor had been
. '. . . ' .

guilty of. 'similar ~ff~.se.s '(i3-S ·bY' mutual insul-tsl 'etc'. ) . ' Be'ca.us'e ..suchpri-
, '

vate prosecutions were a favorite pastime in, ,Ge rmany , 'an emer gency decree

1
of 6 October 1931. authorized the .' judge summarily t~dismi~'s': pr-ose cutd cn

of unimportont offenses . This reduced, the 'n umber' of this typ'~ : bf ' :c ~s e " to

some exten t .

Second, in certain cases the injured person was permitted 'to join a

" pending cr im ined action instituted by the state by means of a 'wr i tten de-

claration of joinder (295). Such persons were those who had be~n authorized

by statute ~o initiate private prosecutions; those who had suffered injury

to health, life, liberty, status , pecuniary interests , etc., as long as they
,

had .obba irie d a court order to ,open proceedings over the, objection of the

1. RGB1. 1.537 (Part VII Ch. II para . 7) .
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state attorney (172); and t hose who under substantive criminal rules coul d

claim payment of apennlty (Busse) to them.

The person who thus joined the prosecution acquired the status of ~ '

privnt~ prosecutor (297). He co~~d file indopendent appeals, but otherwise

the control over procecdings W!lS still conc'entrated 'in the hands of the state

attorney.

, , j

, ,

F. The -rudgmen t

1. Formulation . Profess Lone.I and lay judGes del Lber-ete d together

secretly on the judgment to be rendered. Issues concerning guilti ro1d the

- ,

length and mode of punishment; required decision by a two-thirds majority '

(263); other decisions, including intermediary rulings, required a simple

majority (196 G.V.G.).

, The judgment was usually read at the close of ' trial" although one

week's adjournment for its prep~ration was permissible (268)~ It was re ad

publicly by the ' presiding judge (173 G.V.G.). An oral summary of reasCns

was then given. It contained 0. ruling on the" lin,bi.lity for co~ts (46 <1).

No dissen tmg ,opinion could be expressed by a member of the cour t , .'

The text of the judgment, as formulated by the judges, formed part

of the official trial record (268). 'Wi thin a week, the court WD.S required

, ,
.: . ' . ... .

,. '

-,

,.

. ' . ..
to state the reasons for the judgment in writing. This opinion was prepared

by one of the professional judges, who was assigned to .t .he task by the pr e-

siding judge, and was signed by nI l the professional members of the trial

court (275). It contained ' a statement of the relevant 'f act s , 0. discussion

of the proof, n description of the net of the defendcnt in terms of the

applicable law and, in, case of 'conviction, usually some more or Le s's
,

stereotyped formulae justifying sentence (267).
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J



HESTIU C'i'3D

22

2• . Types of Judgment Three possible judgments might terminate a

trial (26a). Conviction also ll1cluded the sentence . Suspension of the

sentence might take place under another court order. Acquittal occurred,

however, when guilt had not been proved , or when the acts proved did not

fall within the terms of a penal sanction . It was , however, possible , when

several offenses had been charged , that the defendant might be acquitted

of some and convicted on other co~~ts . Dismissal took place, when judg-

ment was barred, through operation of the Statute of Limitations , the

rule on double jeopardy, lack of necessary formal complaint by the

injured party, e tc .

3.

]
.practice

hibition

Effect of ,Judgment

a . Double Jeopardy Rule The prevailing opinion in Anglo-American,

restricts the operation ' of the double jeop~rdy rule to the pro-

of a new prosecution for the same offense . German law and practice ,

of this period barred a second prosecution not orily for the same offense ,

but also for the set of facts which had , been the object of examination by

the first court. However , this enlarged protectfon for the accused was

balanced by the g~eater liberty given to the ' Germ~~ 'trial court to chro1ge

the theory under which the accusation had Qeen brought , without having .to

fear a~tack under a charge of variance. A German trial court adjudicated
," " .. . . .

I on the facts alleged ~ ,the accusation drawn by'tne -prosecution. It was

" ,

not bound by the legal theory invoked by the prosecution (264) . If during " .
" .

the trial the act of the accused appeared in a new light embezzle -

ment or receiving ms tead of larceny) , the c our bwoul. d t ake 'the new

,c i r cumst an ce s in~~ consideration in .pa s s dng i judgmen't ,
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If, hovrever, the court took such act i on , it ,was r equired to (1) '

inform the defendant of the new 's i t ua t i on ,whi ch mi ght involve t he pos s i -

bility of applying a hiterto unmentioned statute or provision 'and give , , '

the defendant an opportunity to prepar e his defense in the light of t he,: I

new circumstances (265); (2) refuse to assume jurisdiction if the case

appeared to belong to another court (270); and "(3) unloss the "accused i.con-

sented (266), refuse to take jUrisdiction over new and addition D.l criminal ,

acts which were not cOntained in the original 'accus ation.

b. Finr.tlity The judg::lent be came final when it was rio longer subject

to attack by the ordinnry renediesof appeal . Retri al (Wiederaufnahme des

Verfahrens) was permitted only in rare instances . It could ,t ake place on

motion either by the prosecution or by the defense if the j~dgment had been

based on a forged document, on per jured tes'timony, or on .cor r-uptd on of

members of the trial court. A retrial whi ch might benefit the def endant

' coul d be secured , if the judgmen,,? had been 'based on a civil judgment sUbse",:

quently reversed by a final judgment, or ' i f new f acts had ,been discovered

whi ch would have called for t he acquittal of the accused or for 'the appli-

cation of a statute providing for a more lenient pun Ls hrnen t; A ' r etrial
,

: , " ,
which might result in disadvantage -t. o the ' accused was poss'Lb.Le if the d.e­

fendant had made a credita.ble confession of guilt in or out of co ur-t (3:5'9','

362) . Not hin g in the nature of th~ Statute of Limita.ti~s r an agadn s t

applications for retrial .
~ '

c . Execution Final sentences were executed on orders is sued by t he

state attorney. However, in cases decided by a single judge of the Amt sger i cht

(local court) , the execution of the sentence was , in most German states,

subject to order of that judge (451 ).
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d. ' Clemency Individual . acts of clemency which repr~~ented ~
/

exercise of the sovereign power of the s tate , were considered to belong'

to the sphe~e of political ,acti9n and, consequently, were left to the

variouls state governments in all cases not belonging to the original juris- "

diction of the Re i chs ger i cht ~ Supreme Cou~t ) . In Prussia , for exampl e ,

the Min i s t r y of Justice appointed a commissioner for this purpose (Beauftragter

fuer Gnadensachen ) from among the members of the Landgericht (district

courts).l This commissioner examin'ed t he petitions for clemenc y and re-

ported to the Min,i s t ry , af~er ,having inquired into the views of the trial

court arid the state ~ttorney~ A number of such decisions on petitions for

cLemency were transferred to him en bloc. Sentences not exceeding six ':

months could be suspended by the trial court on good behavior . 2

O. Special Proceedings

1. Penal Or,ders en request of the state attorney, ,.and ,wi t hout , trial, '

a s ingle judge of the Amt sge r i cht (local court) mi ght issue a written pena~

Order (St r afbef ehl) imposing a fine or imprisonr.lentof not more t han · three

months ' (407). In a number, of petty offenses, penal ' order:s: _ pr 0V: i.~in g for

fines or detention up to. two w~ e ks could be ~ssued by :th.~ ; police ,(413)~

In both instances, the per s on a ga ins t whom such. orders. had been Lssue d .'

could f ile objections wi t hin a week , which forc ed a trial ~overned by the

ordinary rules of pr ocedure . If no such objection was taken , the order

stood as a final judgment (410, 411).

1. Prussian decree of 19 June 1$19, Justizministeria1blatt, p . 341.

2. Prussian circular of 19 October 1920, Justizministerialblatt, p . 565.
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2. Pr oceedings in Juvenile Courts Sifice 1923 . Germany has had ·a ·

special . s t~tute on the criminal administration . of cases . involv~g' juvenile

offenders . l All pe rsons unde r 18 ye ars of age came within the juris -

diction of these juvenile courts . Those be~veen 18 .and 21 could be brought

before these ccurts if the state attorney so elected in his act of

accusation .

Juvenile courts sat with one pr of essional j~dge an d tvlO l ay as se s s or s

(Jugendschoef f en ) . In cases which woul d ordinarily come bef ore the jury ,

the juvenile court 's a t 'wi t h two judges and three l ay . as se s s or s ( J . G. G. -17) .

On appea l cas es were , if possibl e . brought before th~ s pecial cr iminal

sections of the Lan dgericht (district c our t ) (J.G.G. 19) .

Bot h t he t rial and the re adin g of the judgmen t wer -e closed to the

public (J .G.G. 23) . Both t he pub'l i c aut hor i t i es dealin g wi t h juv'iln.i1e

problems and the fnmi~y court wer e kept informed of the pr ocee dings . Close

collabo ration with a special juvenile se rvice orgrmization (Jugendger,ichtshilfe)'"

attached to :the ,l ocal Juvenile aut hor i t i e s (Jugendnmt). was require d at all

stages of the proceedings (J.t .G. 22) . This juvenil e service organiz ation

had been built up in the twenties and was desi~led . to .i nqui r e in to the social

and 'personal circumstanc es whi ch l ed to the offense . ( J.•G.G. 31 ) . De tent i on

pending t rial was avoi de d as .far as pos s i ble (J .G. G'., 28) .

E. Criminal Appeals '

Ther e wer e three ways in whi ch the decisions of the trial court were

r eviewed: complaint (~hwerde ) , which secured r eview of incidental points

1 . statute on juvenil e courts (Jugendgerichts gesetz ) of 16 Fcb . 1923 ,
RGD1. 1.135.
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and was, mainly used for procedural Ls suea r appeal (Beruf'cn g}, which secured

review. of the facts and the law, and also the sentence; revision, which was.

~estricted to review of questions of law.

1. Complaint ,Revi ew of incidental decisions existed in the form of

either ' simple ' compl a int or i~~ediate complaint. ~~ile simple complaint did

not have to be filed within any particular time limit, immediate complaint

had to be filed within a wee.k after entry of judgment. ,Compl a in t had no

suspens~ve effect on the decision under attack. As a rule, it was disposed

of informally and without any hearing (304-311).

2. Common Rules for Appeal and Revision Both appeal (Berufun g) and

revision led to a review of the judgment, whatever its nature. All judgments

were subject to attack both by the prosecution and by the defense. German

procedure th~s allowed the state to seek r eversal of a judgment of acquittal.

Both appeal (Berufmg) and revision had to be fil ed within a week after

judgment was r endered. The judge presiding over the first trial was under a

duty to advise the accused, of his right to secure review. If ~he defendant

wa i.ve.d his right to 'r ev i ew, th~ ' judgment became final an d sentence started

to run immediately (302). The filing of either appeaI (Berufung) or

re~ision suspended the execution of judgment (316, 343).
v

Even· though the ' prosecution' ~otight review, ·t he reviewing c our t could

modify the ' judgment in fa.vor of the defense (301). If, however, the de-

fendant alone had asked for review, the' judgment could never be chunged to .

his diso.dvant~ge.l

1. This is the prohibition of so-called, re~ormatio in pejus.
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The court , t o whi ch the petition for. review wn~ forwarded was bound

to reject it , if it had not bee~ filed w~thin the proper per i od. Otherwise ,

the petition was considered on its merits , although the court of review

could reject it if it did not satisfy the requirements of form (322, 346 ).

3 . Appeal (Berufung) This might . be .~ither general or particu~ar

(318) .

In proceedings on appea~ ,the hearing opened with a review of the

~~ earlier proceedings by a member of the court . This included a readin g of

the first judgment (324) . Hearing of witnesses and ' experts, who had ap~. . .

peared before the lower court, mi ght . be dd.spense d with if their appearanc e

for a second time would not lead to further clarification . New ev i den ce

might be offered (323) .

If the original judgment was attacked only in part, the hear Ing vcn

appeal was restricted to the . point attacked. If it was a t tacke d as a whole ,

the case coul.d be canpletely retried (327). Otherwise, wi t h very f ew ex-

ceptions, the rules prevailing for the original trial were applied.

If the appellate. court found the petition justified in whole or in

part , as 0. rule, it"gave a n ew judgment on the substance of the case ( 328).
, . - - .o .

Otherwise it rejected the appeal .
' ., ..: . ~

If· the defendant failed t o appear for trial on his m~ appeal, an d

did not .gi ye sufficient excuse for his absence , his petition was rejected.

If", however , the appeal had been made 1::>Y.:the .proee cut.Lcn , hearing might

be held in the ~c9usedls absence or else he mi ght be brought be f or e the

court (329) .

4 . Revision Revision was limited to review of .point s of l aw (337).
. '.'';
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Revision was the method by which judgments rendered on appeal by the

small 'or' enlarged crL~inal section of the Landgericht (district court) could
. . . ', ." ~ ." .

be br-oughtr bef'or-e the appellate courb or before the Reichs'ge'r":Lcht ' (S ~preme "
, '..

Court) . This led to an anamolous situation . In the relatively less im­

portant cas'es ori'giIiaily decided ' by a single judge of the 'Amt s ger i cht (local

court) or) the sm~ll' S6hoeffengericht , appeal (Berufung) £illd revision cou~d

be had. "In contra~'t,' ::in' more ser t oue case s which were first heard by the

enl ar ged' cr imdneI 'sect i oh ' of. the LE'.ndgericht (district court) or by the
. ? . .

Schwur-ger-Lchb, the" jUdgffien't could be attacked only by r evision , (s ee supra II, AJ .

The defendant might appear ..at, the hear ing on revision , 1.u this px:esence

was not required (3'56)' ~ "The cour t; ordinarily examined only those Lega l

points 'attacked by the par ty se9kL~g review. However , as questicns of law

an~ fact 'ar e 'not easily separated, the re;iewing courts had a ten?~ncy t o
; - ,

examine "mixed 'ques t i on s of law and' fact" as well as violations of the "laws
' .~ , ...

• ~ ••~ ~ . oJ. i

of reasoning." This docbr-Ine 'ai r 6we d a rather liberal examination and re -

evaluat'i~ of 'evi dence , , 'if "the :~'evie~~in g COU1:t' should so desire .

Two types of judgment were possible . The petition in r evision was
' .' .....:

rejected if ' there' was' n~ v10lation of 'law or if ,the verdict of the trial
• • . . , I • • •

court did 'n~t r est 'tipon ' the violat ion of l aw charged. There were in addition ,

a number of ~equirements, vioiation ~f whi ch l ed automatically t o reversal

of the judgment , of t he l ower ' court (e . g., if the trial court 's c ~~positicn

did n ot correspond t o the requirements of law , if the r ul.e s ,governin g pU1:?lic~ ty
. . , .

of the prbce~dings ' wer e"v i ol a.t ed, or if the defense was impr operly restricted

by a decis~on of , the trial court on an essential point (338)) . If the,

petition ,was granted , the judgment of the trial pourt was reversed L~ part

or totally (354) . The reviewing court might be able to decide the substnnce
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of the case, and would do so. If, however, it could not, the case was

sent back to the lower court with binding instructions as to the legal

principles to be applied (358).

III. ' CRTIONAL PROCEEDJNGS UNDER THE THIRD REICH

A. Introduction .
- i

Manifold and decisive changes have been effected by the Nazi Govern-

men t in the field of criminal 'procedure. 'The concept of a certain balance

(Waffengleiohheit) between the position of the prosecution and that of the

defendant (always weaker in German law than in 'Angf o-Saxon ) has been 'de-

finitely abandoned and, to an ever increasing degree, criminal proceedings

have became a one-sided affair, in which the police, the state attorney,

and the judge alike had rbhe duty to hunt down and convict the ' criminal.

"Regul.ar " criminal proce dure was undermine'd by the fact that the 'cons t i t u-
. , ,

tional guarantees of persOnal freed~n were suspended by the issuance -of the

emergency decree of 28 February 19331 while, without judicial warrant,

examination, or trial ~he police could L~prison whomever they .wanted. The

pol~cenot only imprisoned persons without ever bringing them ,t o trial but

also acquired the 'habit of detaining persons acquitted by the court for

indefinite periods. The value and importance of criminal proceedin~sthus

disappeared. Judgments lost their character of fina1i ty' as the pol i ce and '

administrative authorities ceased to be bound by them either· in l aw or in

practice.

As the court's authority diminished, so did the state a t t orney,' s ,

Under the Weimar Republic, the police aoted us an auxiliary of the state

at t orn ey ' s office (152 G.V.G.). Un der : he Third Reich the polic e were

1. RGB1. 1. 83. RESTRICTED
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completely freed from the state a trcor ney t.s control. They as s ume d ex-

clusive charge of ·the examina t i on of criminal .activities an d decided

whether to hand over a case to the state a t t or n ey for the institut~o~ . of

re gular criminal proceedings I or whether to apply . other more "direct"

methods. In initiating criminal proceedings, the state a t t orney followed :

closely the . suggestions of the pol Lce , According to ' off~c~al .Nn..~i .

au t hor i ties I the traditional distribution of functions between s t rvte:

a t t orney and police was reversed . l

i At the same time, the direct supervd s'Lon of the wdrkof the state '
I, .Iatto~ey both by .his hierarchial superiors und by the ' Reich Min i s t r y of

I Justice 2 WOos strength e~ed . In all Impor-tan t cases ,and especially in all

political c ases, reports had to be ' submitted by ··the state at t or ney from

the beginning of the case. He had to indicate what steps he suggested an d
;

then had to wait two weeks before
..
taking ac t i on

' .. order ' to gi ve hisan

superiors an oppor-tun i.ty to i~su~ 'dir'ect ' orders to h:i.Jn . 3

The period from the beginn'ing:of ;t he

. . . " .
. The destruction of traditional criminal procedure by the Nai:rs was

ized by the rise of all kinds ' of special triburiaisahd:\y aniacccmpanyIng

n ew regime in 1933 to t he en d of the "pe ace period" :ih 1938- 1939: vias character-

Is pread over a period of twelve years.

steady decrease of procedural guarantees . The war legislation beginning i n

\ the summer' of 19.39 accelerated all tendEH1.cies t6t~rri : btiirtinal pr ocee di ngs

1. W. Best, Di e Deutsche pol i ze i (Darmst~d~, 1940), ' ~, · '2 i.
I .

2 . It. should be po inte d out that under the Na z i r-e g ime .t he ..Mi n.i s t r y .of
Justice t ook over all f'un ct.Lons of the vari ous Lael1 der Ih n i s t r ie s of
Justice.

3. Se e the general circular entitled "Reports on Criminal Cases" date d 21 May
1935, a new version of which was printed in Deutsche Justiz 1940, p . 269 .
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into mere administrative proce dure until , at the ve ry end of t~e wL~ter

1944-1945 , any resemblance to r e gul ar criminal procedure ceased to exist .

B. The Rise of Special Cou~ts

In pursuance of Article 16 G.V.G. and Article 105 of the We imar Con -

stitution , special or emergency courts (Ausnahmege richte ) withdrawin ~ an
ac·cuse d f r om access t o the cour t constitutio~ally appointed for him had

been forbidden in pr inc iple , although th~ r ul e . had not always be en followed

under the Republic . But unde r t he Third Reich special criminal courts ,

which during the We imar Republic were rare and controversial exceptions,.
became the norm . The impac~ of the institution of special courts an

. criminal proceeqings was far - reaching , chiefly because it 'in t r oduce d pro-

cedural innovations chan~in~ the gene ral rules of crininal procedure to

the di sadvml t a ge of the defendan~.

The special courts e s tab~ ished by t he Thi r d .Re i ch were courts either

were r eestablished by the l aw of 12 May 1933 ~l

f or court mar t i al were r e -introduced . 2

At the same time special 'r ul e s I
I
I

. I

a . ' Party Membe r s There were , r e l at i ve l y early .in the first period,

inf ormal proceedings before the Party t ribunals , which extended to all acts

by party membe rs prejudic~al to the Party 's good name . If both ~~rsons

1 . RGB1 . , i , 264 .

2 . See Ge rman rA i l i t ar y Government over Europe: Mi l i t a ry and Police Tribunals
in Occupied Eur ope , R ~ A 2500 .18.
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involved belonged . to the Nazi . Par ty. these c our t s could take exclusive

, j ur i sdi ct i on of all c~ses which n ormally would have been brought before a

criminal court by a private pers on.

(- Somewhat, mor e formalized were the rules issued in 19381 and 19402

(, on 'tbe speciai jurisdiction in criminal cases invo~ving members of the SSe

In or der to avoid the need of having party actions come under r eview by

ar~y courts -martial. these dec rees confirmed the long standing de fac to

ex cept i on from the jurisdiction of the regular law courts . A system of

11
special courts was created ·f or the professional membe rs of the Reichsfuhrung

SS, the SS troops for special tasks s , the .' SS Death Head formations , the

Junker schools, and tho police forces for special oporations . The juris - · ·

I
I

diction of this system of SS courts . crowned by a kind of supreme couJ;" t

in t he Haupt a.'1lt SS Tribunal , .r epl aced that C}f the regular courts as well as

. courts -martial ,n ot only for proceedings aga in s ~ m~mbers of those formations ,

but also for pr-ocee dinga ega ins t persons brought before the court for

attacks on member s of the .SS and police forces .

, . The rule for proceedings before these courts , while gene r ally following

t he rules for court-martialproqeedings , gave all power to the president

of the court . The other judges acted onLy as "his adv i.s ors ; " He had full

discretion. in regard to the admi se Lon or rejection of evidence ('compare II ,

D. 2 ).

1. Decr ee of 17 October 1939 on special jurisdiction 'in cases conc ern in g
membe r s of the SS. ~ ., RGBl. I , 2107 . See also the exe cut ive decree of
1 November 1939, RGBl. I , 2293 .

2 . Second execut i ve .dec ree of 17 April 1940 , RGBI . I . 659 .
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b . Reich Labo r Service Members of the Reich Labor Service were

also subject to a special criminal jurisdiction . After 1936, the special

disciplinary sections (Dienststrafkammer) of the labor service usurped an

increasbg degree of jurisdiction In disciplinary arid criminal matters

for petty offenses as well as for a great number ' of misdemeanors. l They

handed dovID sentences of imprisonment (Zellenarrest) up to one year .

Decisions of the disciplinary sections 'were subject to the review
. .

--.... I
/
I

i'-
"

by the hierarchical superior of the - accused . This superior could, however ,

decide the case himself without r ecour se to the services of the disciplbary

section , if the matter seemed less importan.t .

Hearing of the defendant and .of witnesses was' recommended to the

section , but it was not mandatory (compare proceedings in pre -Nazi law, II,

.,
Jews from access to ffily law courts.~

D, 1) .

c . Jews lA decree of 1943 legalized t~e practice which excluded i

I
Offenses committed by Jews were dca~~

-
with exclusively by the police .

2. Special Courts for Certain Categories of, Cases - Special Courts were

opened immediately after the Reichstag fire in 1933 . 3 Originally their

jurisdiction was restricted to a nu~ber of political offenses enumerated in

the 1933 decree . Their jurisdiction , hovreve r , was steadily enlarged .8 0 that

•

1 . See executive order of the Ministry of Justice of 6 Hay 1936 , Deutsche
Justiz , p . 709, ' an d the decree on vt.he change s .of disciplinary rules for
the labor service of 24 Apr il 1942, RGI3l. 1, .242 .

2. Decree on the pun i ahrnerrt of Jewish offenders by police measures of
1 July 1943 , RGBl. ,I J 372.

- 3 . Decree on the opening of special courts of 21 March 1933, RGBL I,. 136 .
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by 1938 the state attorney was authorized to bring any case before the

special ' cour t which he thought fit , either because of the gravity of the

offense , the popular exc i tement which might have been aroused by the offense ,

or the inherent danger to the public order . l

3: Effect of Establishment of These Two Court Systems Even befor e the

war , the special -cour t had largely replaced the original jurisdiction, of the

Sch~~r gericht and that of the cr i mi nal section of the L~~dgerich~ (district

co~t) (compare II , A) . The speciai courts whi ch sat at the seats of the

major Landgerichte compr ised three professional judges , omitting the l ay

asse s s or s previously us ed in the Landgericht ~ Ne i t her judicial instruction

nor j udicial order to ,hold a def'endan t for t rial were , resorted to in pro-

ceedings before. special courts (compare II , C, '3-4) . The president of t he

'cour t set t he dat e for trial after he ho.d received the o.c t of ac cusa't i.cn

from the state attorney. The court decided f'r-e e Ly on the scope .of evidence

to be. heard . Up to 1939 , the decision of the court. was final and ,could not

be changed, a l t hough a petition for retrial was a t least theoretically. ,

arn~issible (compo.re II , I) . No retrial se ems ever to ho.ve taken place .

4 . The People ' s Court The People 's Court was set up in 1934 . 2 It took

oVBr the , jurisdiction in t r eason cases , as the Reichsger icht (Sup reme Court)

after the Reichstag fir e was not believed to be ful ly re liab le . I t s jur i s -
. , .

diction wo.s increased by the expanded concept of treason as ,well as by the

1. Decree on the en lar ged jurisdiction of special cour ts . -. ' . of 20 November
1938 , RGBl. 1 , 1632 , and the decree on jurisdiction of crimina.l 'cour t s ,
special courts, an d other procedural measures of 21 February 1940 , RGB1 .
I, 405 .

~ ' statute of 24 April 1934 -und the exe cut i ve decree of 29 June 1934, RGBI .
I, 341 , 612 . See also the sto.tute of 18 April 1936 , RGBI . I , 369 .
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addition of new fields of activity, especially in r e ga r d to damage to
I

material required for national def en se, s ~botage, and acts undermining the'

wi l l to r e s i s t of t he German people . l At the end of the Third Reich , its

jurisdiction had been ,~crease d t o such a deg ree that it was virtually
I

n.ll -emhrac ing .

j

,..

The. People 's Court sat wi th f i ve members .

the other ' t hree were appointe d fro~ the 5S ,an d

Two were p~ofessional jUdgeS il '

Party r an ks, either because

they had special knowledge of defense ,measures against subversive activities ,

or because they were intimately connected with the politi~al trends of the

na.ticn.

A judicial investigation was 'per mi s s i ve , ,n ot m~~datory ( c ompar~ II , C,

3) .

4.) •

There was no ~udicinl orde r to hold defendant for tria.l (comp&re II/C,

Defendant 's choice , of counsel required the appr oval of the court

(compa.re II , C, 5) . In other respects , the rules concerning trials arising

unde r the original jurisdiction of th~ R~ichsgericht (Supreme Court) were

foll owed. The, decision of the cour t was f inal.

There was n spe c i al Reich at t orney at the People 's Court , who was

also authorized to bring less important cas es before the criminal division

of the appeal court .

C. Procedural Changes be~Neen 1933 and the Outbreak of the War

In addition to ,t he creation and use of new special courts, the Naz i

regime effected certain chffilges within cr~ina1 procedure itself .

1 . Decree of 21 February 1940 , ,RGB1 , 1, ,405 and the decree of 10 December
1941 , RGBI . I , 776 .
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1. Swearing of Wi tnes se s One of the very few beneficial measures

taken by Taz i l egislation in the field of criminal proceedings was the

statute which restricted examinat i on of wi tnes ses under oath. ' Pr i or to

1933. perjury cas es necessitating .trial before the Schwur gericht wer e

frequent . The r equirement that every witness was to be sworn in before

ex amination. irrespective of the import~~ce of the case . l ed to frequent

perjury trials. especially in alimony proceedings . The new s t a t ut e l ordered

the oath to be taken after the' witness had given testimony. thus giving

?
him a chance to correct false statements (59 n.v . ) .- In ~dd i ti on . it

greatly enhanced t he trial court 's discretion as to the use of the oath .

The court could di s pense wi t h swearing t he witnesses. whose t estimony

was wi t hout importance or obviously fals e in the opinion of all member s

of t he trial court . It might also dis pense wi t h the swearin g of persons .

when both the pr ose cut i on and the defense a gr ee d ~o waive it .( 6I, 5- 6 n .v .) .

The trial court's discretion in this conn ection was even greater in

. r egard to prosecutions for petty of'f'ense.s and cases brought before it by

private. prosecutors (62 ~ .v .) .

2. War rant s The position of the defendant detained under a pre -

l iminury war r an t deteriorated . Oral hearing on the validity and necessity

3of the war r an t was abolished in 1934. The courts W8re me re l y directed to

watch over t he l awfulness and necessity of continued deten tion (115 n .v.)

(compare II. C. 2) .

1. Statute on t he r estricted us e of the oath in crimin al cases of 24 Novembe r
1943, RCBl . I. 1008.

2 . Ar t i cle s 57 and 59 of the code of criminal procedure were r ephrasod by
the decree of 29 May 1943 , RGB1. I . 341. Un sworn un true statements wer e
made subject to punishment. However . no change in procedure resulted .
See also the decree of 28 January 1944 , RGBl . I , 41 .

3. statute on changes in substantive and procedural criminal law of 24
April 1934, RGB1 . I. 311,
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The l aw of 28 June 1935 ,1 which c,ontained some major changes ' in

c'r i mIna I procedure , added ,some new 8.~1d rather vague conditions under whi ch

a war r an t might be issued . A pre l tmfnary war r sn t c ould be ' iss ued if i t

was f e ared that the offender would coa~it further offenses or if t he grav ity

of the offense or the 'publ i.c exc Lte raent co-used thereby was s uch that h is'

rema in in g fr ee was "intolerable" (112 n .v .) ' (comp9.re II, C, 2 ).

3 . Blackl'o1uil Arnendmenbs made by this sarne '1935 law ma de t he ' pr -os e-

. ,

cution of offenders who had been blackmailed subject to the sto.te,attorney's

discretion (154 n '.v .) .

4 . ' Dut y to,' Testify : Officials The scope of the trial cour t ts pos s f.-

ble inquiries and its opportunity to render n just ju6gment in all matters

touching even s lightly upon the affairs of the Na ziParty wa.s c ca s iderably'

n arrowed by the conditions whioh were imposed on the appe o.rp~ce as wi tne s s e s

of f'unc tri.onar i e a and membe r s of the 11 a z i Party; ' ,No Party s ub-Le iide r or

member of the SS or of the Par ty coUrt could be called to 'gi ve 'ev i den ce "

on subjects in r e gar d to 'which he wns bound to maintain silence, in' th~ ,-

absen ce of express ? arty :permission . Even ' t he ordinary 'members of the

Party had to h e-va Party pe r mi s s ion to npp e nr as witnesses on 's ub j e ct s mid

ma.to r ial s wh i ch had be en clnssified.!iS confJo,entill12 (comp!lre II, .D, 3) . '

" 5 . Trial in Abs en t ia Reve r s ing the formor pr ac t i ce , pr oceedirigs iri

absen t i a. were fr eely all owed (c ompar e 'II ," D, 3). 'Tho' s t e.t o a t t orney was pe r -

mitted to proceed aga.inst "fugitives f rom justice 11 who had l eft the 'c oun try

1 . Stntute .on ·.chcn ge s incriminnl procedure '!'.n d in: t he court 'orgimizatfoo
of 28 June 1935 , RGB1 . I , 844 .

, ,
. ,

2 . Statute on the exnmination of members of the NSDAP before the courts of
1 December 1936 , RG B1. I , 994 .
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or gone into hiding . Such pr osecutions could be ins t i tut e d if the famo us

"people 's sense of justice II so require d, unl e s s t he early return or

extradition of the fugitive coul d be expected , or unless the sen t en ce could

not be enforced . Servi ce by publication was pe rmitted , and , ~t th~ s a~e

time , the court could orde r o:ttachment of pr ope r ty belon gin g to the de -

fendant . Counsel was appointed ex of f icio. If con clusive evidence was

not produced , the prosecution was provisionally dismissed . Sen tence ex -

pressly designated as "sentence , against an absentee" was se rved by publi-

cation und execution atte~pte d . If the fugitive returned luter , the case

had to be re -opened ~gain if within a week 'he appl ied for a new t r ial . This

might be gr~~ted if he could excuse his absen ce or if ot her c ircumstance s

made a new trial adv i sable (2 76-282 b , n .v.) .

There was a set of special r ul e s for proceedings against fug i t ives

from army service (434-441 p .v.) .

6 . Appeals , The s t a t ut e of 28 June 1935 did away with the defen dant ' s

right to have , j udgmen t changed in his f avor only i f the state attorney did

not join in the petition for r ev i ew. Any appeal could bo chunge d to the

dis advantage of the defendant (331 ' ,358 , 373 n . v .) .

7 . Change s ade to Harmonize Procedure with Substantive Law Other

changes made, in 1935 br ought criminal procedure into harmony with the cor res -

ponding char.ges in t he criminal code . The law against dange rous habitual

criminals , which gave the courts authority to orde r far - reaching meas ur es of

security~ required a great number of changes i n the code of cr i minal pro-

cedure to provide for spe cial proceedings and the institution of a number of

procedural guarantee s t o ~ observed in these pr ocedures . These chan ge s were
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contained in a law implementing the statute against dangerous habitual

criminals which had been enacted 24'Nov embe r 1933 . 1'

State attorneys and courts alike were .directed to examine e a ch

case to determine whe t he r the application of crimhlal law by analogl~ mjght

be r equired (178, 267a, 347 n .v .) . Since Article 26 of the criminal code

pe rm i t te d fin ding. the defendant guilty of the alternative· violati on of a

criminal provi s ion , (e . g. , laroeny.::::. rece iving ) , the ·t r i a l court wa s

directed to pronounce the de f en dant guilty only of the milde r of t he t wo

pr-ov i.s i.on s ., 'wh i ch he might alte rnatively have violated (267 n .v.) .

Other new provis ions brought the ordinary crimi!1al procedure some what

into line with the r ul e s established for .the special proceedings a l r-eady.

described . Judicial investigation was nO ,longer mandatory but-depende d

in each case on a request from the state a t t or n e y (17 8 n .v . ) ( c ompar e II, Cj

3) . The examining judge c ould get help from auxiliary judges appointed by '

the president of the Landge richt (184 n .v.)

The powe r of the courts to reject evIdence was s omewhat enlarged ,

t hough not to the extent prevailing in pr oce.e din gs before special courts

( 244 n . v .) (compare II , D, 3) .

D• . The War Le gi s 1r::t. i on

1. 1.93 9-1942 ' . The first ye a r s of Na z i reforms in . the a dministr a tion of

criminal law were full of haphazard innovations designed to facilitate t he

wor k of the r-epr-es s Lv e machinery. The coming of 't he war acted as an in-

centive to destroy the differences which still existed betwe en v arious

1. RGB1 . I, 1000 .
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proceedings before special courts and those of the regular l aw courts , to

unify the policy of repression end to oust unreliable as well as unnecessary

personnel.

l ay elements in the administration of criminal justice, with the exception

The lay assessors

In the first place , it entirely abolished the participation ,by

Legislation issued immediately prior to the outbreak of war l and l ater

of the so-called lay assessors in the People 's Court .

completely.

l in February 19402 remodeled criminal jurisdiction and criminal appeals

I
I
\
I
\

A an d H, 2) dis ap peared.

.\ or t he SchoeHengericht, the Schwurger icht, and the Jugendgericht (see II ,

1Jrit h this measure , the first t wo courts were abol i she d. The original

cr imL~al jurisdiction ' of t he regular courts, whi ch were supplanted more

and mor e by the exp~~cing jurisdiction , of the special courts (see III , B)

was divided between the single judge of the ~~ts h3richt (local court) a~d,

the three ' professional judges of the criminal section of the Landgericht

(district court) . The single judge of the &~tsgericht ~ns given juris~

diction to i mpose sentences up to two years at hard labor or up to five

year s in prison . He could order certain measures of security, but these

co uld not include security detention or castration . The pen al power of

the criminal section of t he Lundgericht was made unlimited .

The innovations of this period s trengthened t he position of the state

a ttorney in some r espects, be cau se the selection of the court to try the

1. Decree concernL~g meas ur e s in the field of the n~~in i s trnt i on of justice ,
of 1 December 19 39, RGB1 . I , 1658 uud the statute on changes in criminal
pr oce dur e , court mar t ial procedure an d criminal l aw of 16 September 1939 ,
RGB1 . I, 1841 .

2 . Decree on jurisdiction of criminal courts , special courts .0. of 21
February 1940 , RGBl . 1 , 405 .
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case was made dependant not upon the frame of punishment provide d in t he

criminal code, but upon a decision by t he state a t t orney . If he considered

that the defendant should be sentenced to no more than two ye ar s ' at hard

l abor or five years in prison , he brought the case before the .~tsgericht

(local court) . Otherwise he asked for trial before the Landgericht (district

court ) . The single judge of the Amtsgericht (local court) could , howeve r ,

object if he felt that a higher punishment was probable and transfer the

cas e to the Landgericht (district court). At the same tL~e , t he state

attorney was .gi ven the right to s end .import~~t cas es not ar i s ing 'under the

jur~sdiction of the special courts directly to the Reichsgerich~ (Supr eme

Court ) (compare II , B an d III , A) .

The cases in whi ch appointment of defense counsel was necessary wer e

restricted. In those cuses in which neither death, ' life punishment, security

detention , nor castration were threatened .by l aw, or in whi ch n o case of

perjury, second de gr-ee murder , commd tmen bs of a deaf , dumb , or insane

person , or extradition wer e involved , app oin "bnen t of defens e cOQ~sel was

made only if r eques t e d by th~ state att orney (canpnre II, C, 5) .

The rules governing hearing ~~d r ejection Df ev i den ce were completely

adapted to the pr oceedings before t he s pecia l courts (compare III , B). The

trial court could r~ ject any ev i den ce he ld unne ce s sary rr. i t s offici al search

for truth.

On request by the state attorney, abbreviated pr oceedings could .be .

initiated in all cases comin g before t he single . judge of t he Amt sger i cht (l oca l

court) . The accusation ha d to be formulated only at the be ginning of the

trial. The defendant had to be summoned only twenty-four hours before his
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trial and then only if he did not appear voluntarily or was not produced

in court by the state attorney (compare II, C, 1-2, and 4).

Written , penal orders could ~pose sentences up to six months (compare

II, H, 2). '

Appeals were restricted 't? either appeal (Berufung) or revision. The

judgment of a single ju~ge of the Amtsgericht (local court) could be com­

pletely revised by the criminal 'sect i on of the Landgericht (district court)
I

on appeal (Berufung). While the judgments reviewed on appeal by the

Landgericht (district court) were final, its judgments In cases arising under
. ~ i . .

its original juris~iction were sUb~ect to review by the Reichsgericht

(Supreme Court), if a violation of a legal requirement was claimed by means

of a petition of revision. Decisions on applications for retrial could ~~

indefinitely postponed. (Compare II, I) .

Before the war Nazi courts, and especially the administrative authori-

ties, had begun to view with disfavor the strict rules governing the finality

of judgments and an early attempt had been made to whittle down the pro-

tection which this fL~ality gave the accused against new prosecutions based

on the same set of facts. l The problem became urgent when the outbreak

of the war brought a rapid exp~~sion of the activiti~s of the special courts.

As their judgments 'were final, acquittals or mild sentences handed dovID

by recalcitrant judges could not, at least legally, be superseded (compare

II, F, 3, a-b).

1. Compare Schwarz, Strafprozessordnung (8th ed., 1940), Art. 264 n. 3.
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~10 remedies were set up under new legislation. First , the Reich

Attorne~ could, within a year after judgment became final , pe t i~i on the
I

Re i chsger i chtjSupr ene Court) for nullification (N ichtigkeitsbeschwerde )

of the judgment of a single judge of the Amtsgericht (local _court) , of

the criminal section of the Landger i chb, (district court), or of th~ special

court. The petition for nullif ication could be had if "the Un.j~st

decision followed f rom the faulty application of legal principles on a

- se~ of as'ce rtained I'ac t.s . ,,1 The Reichsgericht (Supreme Court) was

authorized either to render a new judgment or to send the case back to

the lower court, with binding instructions as to the legal principles

which should govern t he new judgment (compare II , I) .

~bi le the nul l i f i cat i on device had sone semblance to legal institu-

tions of other countries , the second device was av owedl y pol i t i cal . - In-

stead of brin ging the case wi.t~in one year before a regular division, of
.

the Reichsgericht (Supreme Court) , the Reich Attorney as special

"representative of the Fuhrer could send it to a special divi~cn of the

Reichsgericht (Supreme Court) by way of an " ~xtraordinary remedy" ,

(Ausserordentlicher Einspruch)'. He was not bound to find any l egal

f uult wi t h the j udgment . It was enough that he had " grave mi sgiv ings as

to its correctness . lI2 The case was t hen tried de novo . The di v i s i on whi ch

' he l d thi s t rial was , ho~ever , one whos e -member s were han dpicked by the

Reich Min i s t r y of Justice and was not a f ree agent in deciding the case.

1. Decree of 21 F~bruary 1940 , para . 34.

2. Decree of 16 September 1~.39 ,. Pa.rt I , Ar t i cl e 2, para . 3.
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vYhen resorting to this extraordinary remedy, the Re i ch At t orney as

"r epresentative of the Fuhrer could lay dm~ binding directives for· the

decision of the case. l

2. 1942-1945 Though sweeping and depriving the defendant of many

important guarontees, th~ reforms of 1939 and 1940 had left, nevertheless,

•
some semblance of an adver sar y procedure. Theoretica~ly, a conscientous

court not af rai d to incur the disfavor of the Party and the administration

might still try to' give the accused a . fair 't r i al , even if it were pOYfer:-

less to hinder a new political trial before the special division of the

Rei chsger i cht (Supr eme Court). The decrees followin g in the wake of the

" 2Fuhrer edict of Mar ch 1942 swept away .t he remnants of orderly procedure.

Partly because of an apparent opposition move amon g the judiciary,3 but

partly also because of the growing shortage of personnel, .. the stream-lined

procedure took on more and mor e the aspect of non-con~radictory adminis-

I

1.

2:

3.

4.

Tegtmeyer, "Dar ,Aus ser or den t l i che Einspr.uch, tI in Juristische
Wochen schr i f t 1939, p . 2060.

"Fuhrer edi ct on simplication of admin i s t r at i on of jus~ice, 21 Mar ch
1942, RGB1. 1, 139.

See the decision of the Grossdeutsche Re i chs tag , 26. Apr i l ~ 942, RGB1 . I,
241, ~here the right of the Leader to remove eve r y judge who does ·not
con tribute his share to victory was stressed, .without regard to exi s t il'1g
l egal guar an tee s .

The details we re governed by a special decree onrbhe- abolition or .this
order oi'.13 August 1942, RGBl. '1 , 512" ,impl emen. t ing t he . decr ee of the
same date, .RGBl. 1, 508, on further economi.e s in: the admin i s t.r-at.Lcn of
justice. This last was: based .on t~e F~hrer .e9i c :l; of 21 Mar ch 1942.
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The state attorney could institute a complaint, if the court refused
' "

to set a date for trial, because it lacked 'jur i sdi ct i on or because acquittal

seemed -predictable (203" 204 n ,v ,') (compare II, C, 3).

No representative of the state attorney was' required to attend th~

trial before the single judge of the Amtsgericht (local court) '. This

judge was authorized to impose sentences up to five years~ hard labor and

could also issue penal orders sentencing up to 's i x months' imprisonment

(compare II, A and H~ 1).

Provision for cross-examination of witnesses and' experts was ex-

p LdcLbLy stricken from the code (239 n.v.) (compare II, D, 3). Adjournment

fot 8. period up to thirty days was permitted (229 n.v.) . " While the trial ,

was pending, the state attorney could amend the act of accusatiOn to include

a new set of facts, if the accused were present and the jurisdiction of ' the

court was established (266 n.v.).

Any kind of complaint and appeal was allowed only if the court per-

mitted (compare 1I, I). For this reason, the trial court was not required

to elaborate the reasons for its judgment (compare II, F, 1). If there

, ,wer e no legal r emedy age inet the judgment, it was enough for the trial court

to state the facts, to refer to the law which had been applied, and to give

some reasons for the sentence.

If, however, the defendant was left without remedy, the right of the

Reich Attorney to attack the final judgment by means of , the nullification .

procedure introduced in 1940 was again enlarged. It was extended ·t o '

questions of fact as well as to questions of law and a1'so to the adequacy

of the punishment. The new regulation thus provided ~he state, but not the

accused, with an unlimited r.ight to ask for a 'r evi ew of the jUdgment within
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one year afte r the d~cis ion had been r endered. l Vfui le such pr ocedure might

pr olong the period of de tention pending t rial , the r ules governing such

periods of detention were chan'ged to the disadvant~ge: of ' ~he pris~er .

Periods of detention pen ding t rial' were incre asingly assimilated to ,regu-

Lar pr i son terms . Among ,ot her ,t hings , t he duty t o work, lon g since in t r a­

duced in practice , was legal ized (116n.v~) ( compare II , ' C, 4) . As ear ly
. .... ...; . - :'

as 1940 , ~ special dec ree had orde red that sentences of hard l abor begin

to run only \'rith the end of the war , thus increas'ing the length of the

punishment ~u~o~at~cally by the duration of ' the war . 2

The opportunity f'or .« priyate ci t izen to i.'1. sti t ute prcaecut i on for

defamatiml was se vere ly curtailed. · Such a cas e could normally be br ought

before the court only ' afte r a cooling-off period of one month; adjournment

was also possible . In minor cases , defamation t rials could end with a "peace
, .

edict!' (Friedensspruch) , warning the offender and/or imposing a fine with

the additional possibility of binding over t he offe~de~ to keep the peace
. , ,

for a .maxirnum of. two years ~ . Pur thermor-e , afte r 1943, the injured per s on

or his heir could '~k , damage s computed on a c iv il l aw bas i s in the crimin al

t ri,al .ins.t ead of a mere penalty (Busse) , if the claim was not yet pending

3 ' '
.bef or e another court (403;"406" 412 n .v. ) (compare II , E) .

The. May 1943 dec rees also denied the acc use d the right to f orce a

cou~~ ,de cision an ~is 'pe t i t i on for the r emoval of a biase d j udge . The

1 . Decr ee of :13 August 1942 , ·Par a . 17 , ' 4 , RGB1 . I , 508 .

2 . ,pecr ee on the execution ond punishment of offenses committed durin g ·t he
war " 11 June 1940, RGBl. 1 , 877 .

3. Third dec ree on changes .in the administration of cr iminal l aw, 29' ~ay '

1943 , RGB1. 1, 342 and t he decree on f ur the r economies in the admin i s­
t ration of criminal l aw, 29 May 1943, RGB1 . I , 346 .
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petition for removal had now to be directed to the .h i e r a r ch i ca l superior

of the judge (27-30 n s v , }, At that time the act of accusabdcn had to de­

scribe the essential outcome .of' the investigation only if such description

was necessary for the preparation of the trial (217 n.v.). After 1943 the

president of the trial court could deleg~te to his lay assessors his '

authority to decide alone on simple Cases and·could also have the court

render decisions with two instead of three members : sitting (campare II,

D, 2). Th~ po~sibility of dispensbg with the services .of a r-ecorder ,

which had been permitted in 1942 for. the trial staGe,.was extended to all

other 'judicial action.

The number of cases in which the reading of an .earlier judicial

deposition of a witness could .bo used in lieu of his testimony was con­

siderably Incr-e ascd , Moreover, documents and reports, as well as records

of non-judicial 'int e r r ogat i on c.ou l d generally be introduced in evidence, '

if they. were not to be utilized for the ultimate basis of judgment, but

merely for preliminary decisions (251 n.v.) ' ( c ompar e II, D, 1 arid 3).

In 1943, the authorities seernedto have felt the necessity of being

able to retry the defendant, not only before the Reichsgericht (Supreme

Court) but' also before the court which had original jurisdiction of the

ca.se. Therefore, the strict rules governing retrial aft~r final judgment

were changed so as to allo~ retria.l, in cases where a new ,t r i a l might result

in the conviction of en a.cquitted person or in the imposi~ion of a harsher

sentence (359 n.v.) (compare II, . F, 3, a an d I). The assurance that such

pr-ocee d ings "will only be initiated if · the new prosecution ,i s ne ce s sar-y for
o . • ' ._ • ' "

the protection of the poopIe" only stressed the fact that the judgment of
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German criminal courts had lost every character of finality . This result

was e spec i al ly serious in view of t he fact that the r etrial was not under

any t ime l imitation, as were the nullification and extraordinary proce~dings

before the Rei chsger i cht (Supreme Court) .

A 1944 decree made' some revealing changes in regard to the f ees of

lawyers in criminal cases . Until then these fees were a matter of private

agreement between defendant and cO,unsel, but now a scale has been fixed by

law. This scale varies ' according to the court and the length of tr,ia1.

It might be exceeded only in cases 'of · "extraordinary size" on special

permi s s i on gr an ted by the Reich Mini s t r y of Justice l (compare II, C, 5) .

It may ' be assumed that t his measure became a necessity when services of

counsel were retaine d mor e wi t h a view to his comlections wit h , t he

author ities than with regard t o his pr of e s s i onal qualifications.. These

last seemed to have become compara'tive Ly irrelevant .
. . .

In December 1944 and January 1945 , when the Naz i r egime was al ready

in ext r emi s , a number of additional meas ure s seem to hav~ been issued . The

trial court was gi ven absolute discretion as to whether an ex officio de-

f ense counsel .should be-appointed (compare II , C, ' 5) . The state attorney
.

seems to have been' empowereq to is sue warr~~ts of arrest on hi s own , valid

for three weeks , after whi ch pe r i od a court decision had to be sought , if

its further maintenan~e was r equested . 2 . But it may be questioned to wha t

~xtent these Lasf mea aur-esr had any , importan~e . :' Ear 1y•..in~1.945

cr Imdna), cour-cs , wi tb. 'the .exce ption" o.r-the ?e ople-ts

-
1.' Decree on chan ges in counsels I f ees , 21 April 1944, RGB1. I , 104 .

2. Deut s che nachrichten buro , 20 J~~uary 1945 .
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Court and some spe91al .courts , seem to have been ·c ompl e t e l y superseded by

hastily established special summary courts. These courts. convoked by . the

Ga111eiter , . were composed of SS and Party functionaries ~ They were ' e at.ab-

lished in all territories .endangered by the. enemy. Ju~gment in these .

courts was either acquittal, .death sen-tencevor , theoretically at least,

transfer of the case to the regular courts .

E• . Proceedings against . Juvenile .. Offenders under the Third. Reich

As rules . for .the administr ation of criminal .justice against ·juvenile

offenders were codified in November 1943~ and as this action specifically

a?roga~ed. former enactments; it is unnece~sary. to dwell on the various

changes which ~ere previously introduced. l The ne~ law abolished the ,

enlarged juvenile court and gave the juvenile . judge si tUng without lay

assessors the right to sentence to prison te rms . (compare II.~ H• .2) . '

However, the full juvenile ' court had to 'be convoked (20, 26'.J.G.G.n .v. y

if the punishment was not taken from the range of punishment provided by ,

this law but r a t her f rom . the wider range of the general criminal law in- '

cluding the .de a l th pana.Lty , as w~s pernissible L"1 cases .of so-called

serious juvenile criminals and 'others after 1939. , Nor was there any longer

a possibility of bringing offenders in the 18 to 21 a,ge group bef'ore the

juvenile cour t , ' The state ' a,ttorney could , m?~'e'over'~ ' bring, _~. juver:~l.~

offender before the People's Court or the special courts (76. .r.o.c.a.v.) .

This raa j or- destruction of the scope and I'unc t i.on of . the juvenile court

was accor.lpanied by a nu~ber of other changes of varying degress of im-. .. .. " - .' .....

portance . The state attorney .could ask for simplified procedure, . if only

•
1 . Reichsjugenctge richtsgesetz , 10 November 1943 , RGB1 . I, 637 .
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educational measures were · t o- be. ~aken (48 J .G.G.n .v.) . The Hitler Youth

had be~n given the s~~ pre rogatives in ·the proceedings as the Youth Aid

Organization ( 25, '35 . J .G~G .n .v .). No written penal . order. was admissible

against a juvenile .of f ender (51 J .G.G.n .v.) . If exclusively educational

measures were fixed in the . judgment , it c oul d be appealed only by the

accused if it provided for commitment to a r eformat ory (40 J .G.G .n .v .) •

. Although prison sentences were r ec orded In the criminal. r egi s t er (Strafregister)f:

the intervals after whi ch only:public authorities had access to such infor -
.

mat i on and t he interval after which the sentences were finally extin guished

were shortened in comparison to the t reatment of sentences against adults

(6 9, 70 .J.G.G.n .v.) .

In addition , the law provided a special procedure for · the r e- int egra- '

tian of juvenile offenders into the c~~unity. Two years after the expi r at i on

of the sentence, an offender considered worthy could , with · the consent of

the Party and the juvenile authorities , be solemnly received 'in t o the

community under a decision of the juvenile court. He could thereafter deny

the existence of any pr ev i ous conviction . The decision was; however , not

irrevocable and , in case of "indignity ," could be revoked by the court

. 1
( 71- 75 J . G. G.n .v. ).

F. ~~esties and Individual Acts of Mer cy under t he Third Reich

In sharp contrast to the practices prevailing under the Weimar

Republic , the Third Reich issued a great number of amnesties . Such gene ral

1 . It is doubtful to 'what extent this law ever went into effect . See
Revi ew of t he For e i gn Press Series A, Memor andum No. 312 , 24 April
1925 .
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emnest i es were issued in , 1933 , 1 1934 ,2 1936 ,3 1938~4 and in 1939 at the

beginning of the war . 5 They ware accompanied by a number of special
. .

amnesties for, ~he population of newly annexed territories and by various

amnesties for breaches of discipline in a Great number of professions. '

The general amnesties covered t~~ following offen~es:

a. Minor , offenses ot all types covering between one
to six months' imprisonment and fines ;':

b. Minor offenses of poli'tical enemies of the regime,
covering defamation and similar cases, or , more
generally, prison terms up to six months;

c. All types of offenses and sentences of "over­
zealous" political adherents of, the new regime.
Most of the amnesties did not cover wilful
murder; but those of 1933 and 1938 did. The
latter, however , referred only to acts relating
to Austria's "freedom fight ."

The importfu~ce of these amnesties lies in the fact that they included

not only final sentences and pendin g trials, but also cases involving offenses

still under investigation by the state attorney and the police, and those

which had not yet come to the attention of"the authorities. If the offenses in
t

question occurred before the effective date of the amnesty, they were covered '

by it: 6

Individual acts of mercy were issued as a rule - - except in a few

"cases explicity reserved to the ,decision of the Fuhrer - - by the Reich

1. Presidential amnesty decree of 21 March 1933, RGB1 . I , 134.

2. Amnesty law of 7 August 1~34, RGBl . I, 769.

3. Jupnesty law of 23 April 1936, RGB1. I, 378.

4. Amnesty law of 30 April 1938 , RGB1. I, 433 .
11

5. Fuhrer edict on amnesty of 9 September 1939, RGB1 . I, 1753.

6 . As' r egar ds the n umer-Lce l importance of these amnesties, see Civil Affairs '
Handbook, Germany: Section 3: Legal Affairs , p. 58.
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Ministry of Justice. The examination of the cases, however, was ccn-

c~ntrated.completely in the hands of the various state attorneys, who

might, in most cases, reject the petition without any need to report

it to their superiors. l

1. Decr ee of the Reich Mini s t r y of .Jus t i ce on proceedings on clemency
pe t L'ti ons of 6 February 1935, Deutsche Justiz 1935, p. 203 .
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