
STATE OF OKLAHOMA, ex rel.
THE OKLAHOMA STATE BUREAU OF
NARCOTICS AND DANGEROUS DRUGS
CONTROL
R. DARRELL WEAVER, DIRECTOR

vs.

LARRY’S PHARMACY
registration # 28827

Respondent.

C.

IN AND BEFORE THE OKLAHOMA STATE BUREAU OF
NARCOTICS AND DANGEROUS DRUGS CONTROILED

STATE OF OKLAHOMA Oklahoma State Bureau of Narcotics
and Dangerous Drugs Control

AUG 31Z012

By____________________

Plaintiff, ) SCH No: 2012-027

NOTICE OF HEARING AND ORDER TO SHOW CAUSE

TO: Larry’s Pharmacy
1012W. 2nd
Sulphur, Oklahoma 73086

COMES NOW the State of Oklahoma, ex rel. Darrell Weaver, Director of the

Oklahoma State Bureau of Narcotics and Dangerous Drugs Control (“OBNDD”) and

alleges and states as follows:

JURISDICTION

1. That Darrell Weaver is the Director of OBNDD and as such is charged with

the duty of administering and enforcing the provisions of the Uniform Controlled

Dangerous Substances Act, 63 O.S. § 2-101 et seq.

2. That a hearing will be scheduled within thirty (30) days after the date of

service of this Order and that respondent may obtain a full stenographic record of the

testimony by providing a licensed or certified shorthand reporter at their own expense as

provided in OAC 475:1-5-7.



3. That the Director, pursuant to OAC 475:1-5-3, has appointed a hearing

officer who shall preside over the hearing.

ALLEGATIONS OF FACT

4. From June 2010 until January 2012, Callaway Nursing Home in Sulphur

Oklahoma employed Melanie Kirby LPN, Jackie Alexander RN, Carrie Billings LPN,

Mackenzie Digby CNA, Angela Ford CNA, and Sierra Williams CNA (collectively

“Callaway Employees”).

5. During the above referenced time frame, the Callaway Employees

conspired to obtain Hydrocodone with other active ingredients (“Hydrocodone”) and

Phentermine by calling in prescriptions to Respondent pharmacy without a prescription

or other authorization from a registered prescriber.

6. Phentermine is a Schedule IV controlled dangerous substance (“CDS”)

and Hydrocodone with other active ingredients is a Schedule III CDS pursuant to the

Uniform Controlled Dangerous Substances Act.

7. To obtain the unauthorized CDS prescriptions, the Callaway Employees

would call or fax in the unauthorized prescriptions to Respondent pharmacy stating that

the Hydrocodone prescriptions were for residents of the nursing home. The

Hydrocodone prescriptions were usually picked up from the pharmacy by Williams or

Kirby and were then either used by the Callaway Employees or sold by Williams to

another individual.

8. The Callaway Employees would also call in unauthorized prescriptions to

Respondent pharmacy for Phentermine. The Phentermine prescriptions were called in
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from the nursing home and were for Kirby, Digby and Ford, rather than residents of the

nursing home.

9. During the above referenced time frame, Respondent pharmacy employed

Mercy Szalaj as a pharmacy technician.

10. Szalaj reported that part of her job duties with Respondent pharmacy was

to handle the fax and phone-in prescriptions for the area nursing homes which included

taking the phone-in prescription, entering the prescription information into the computer

and preparing the prescription for distribution. Szalaj reported that she would then have

the pharmacist verify the prescriptions.

11. Szalaj reported that when she received a phone-in prescription, she would

record the patient’s personal and prescription information in a notebook. Szalaj would

then enter the prescription information in to the computer and prepare the prescription

based on the notes she had taken. The verifying pharmacist would then compare the

computer printout from the information keyed in by Szalaj to the actual prescription.

Szalaj stated that the pharmacist would not review her notes from the phoned in

prescriptions nor would the pharmacist confirm the prescription with the prescribing

registrant.

12. Szalaj reported to investigators that she would take both new and refill

CDS phone-in orders from the area nursing homes, unless she was not present at the

pharmacy. Szalaj further reported that she never called any of the prescribers to verify

the unauthorized CDS prescriptions and that she assumed the prescriptions were

legitimate.

11. The Callaway Employees reported to investigators that they would phone

in the unauthorized CDS prescriptions to Szalaj.

3



C

13 Szalaj reported that the unauthorized phone-in orders for Hydrocodone

from Callaway did not include a request for refills. Szalaj explained that she assumed

that the Hydrocodone was a maintenance prescription and would be used long term.

Szalaj stated that she added the refills to the unauthorized Hydrocodone prescriptions

herself.

14. The Callaway Employees reported that when the unauthorized

Phentermine prescriptions were called in, they would call Respondent pharmacy and

specifically ask to speak to Szalaj to place the order.

15. The Callaway Employees reported that the first unauthorized Phentermine

prescriptions were phoned in to Szalaj by Callaway Employees and that they would

state that the prescriptions were authorized by Dr. Robert Morton. Later the Callaway

Employees would call in refills without mention of a prescribing registrant.

16. Managing Pharmacist, Larry Hobbs, reported to the Oklahoma State

Pharmacy Board Compliance Officers, Cindy Hamilton and Chelsea Church, that Szalaj

was in charge of administering all nursing home account prescriptions. Hobbs stated

that Szalaj would take the phone in orders, the order would be filled, a pharmacist would

verify the order and the order would then be delivered.

17. Hobbs stated that the protocol was that pharmacists would take the calls

for new prescriptions but admitted that Szalaj might have taken a few new phone-in

prescriptions when the pharmacists were busy. Hobbs admitted to being lax in

maintaining the pharmacy’s procedures and that Szalaj had too much responsibility with

very little oversight.
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18. Both Szalaj and the Callaway Employees reported that the phone-in

prescriptions, including the new prescriptions, were made to Szalaj unless Szalaj was

not working.

19. From June 2010 until January 2012, approximately 72 unauthorized CDS

prescriptions/refills were submitted by Callaway Employees and subsequently

dispensed by Respondent pharmacy without proper review by a pharmacist.

20. OBNDD agent Chris Smith seized prescriptions for nineteen (19) Callaway

Nursing Home residents, each of whom had prescriptions for Hydrocodone which were

called in by Callaway Employees and which indicated that the prescriptions were

ordered by Dr. Robert Morton, M.D., Dr. Randal Williams, M.D., and Dr. John Tatom,

M.D. (Exhibit A)

21. Agent Smith interviewed each of the above referenced doctors and each

denied prescribing, ordering, or authorizing the prescriptions/refills referenced in Exhibit

A.

22. Agent Smith also seized the Phentermine prescriptions for the Callaway

Employees, as provided in Exhibit A, which indicated that Dr. Morton was the

prescriber.

23. Dr. Morton also reported to agent Smith that he did not prescribe, order or

authorize the Phentermine prescriptions provided in Exhibit A.

24. Pursuant to Oklahoma Board of Pharmacy Administrative Rule 535:15-1-

1(e), compliance with the Oklahoma Administrative Rules for Pharmacies as set forth in

Chapter 15 is the responsibility of both the pharmacy and pharmacy manager, and in

some cases the pharmacist working in the pharmacy.
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21. Pursuant to OAC 535:15-3-2 a pharmacy manager (i.e. pharmacist is

charge) is responsible for all aspects of the operation related to the practice of

pharmacy. These responsibilities include, but are not limited to the:

(A) supervision of all employees as they relate to the practice of pharmacy;

(B) establishment of policies and procedures for safekeeping of pharmaceuticals
that satisfy Board requirements, including security provisions when the pharmacy is
closed;

(C) proper record keeping system for the purchase, sale, delivery, possession,
storage, and safekeeping of drugs;

(D) proper display of all licenses;

(E) annual controlled drug inventory; and,

(F) maintenance of prescription files;

22. Pursuant to QAC 535:15-3-2(b)(2), the failure of the pharmacy to have a

pharmacy manager who fulfills these responsibilities is a violation of this code by both

the pharmacy and pharmacy manager.

23. Pursuant to OAC 535:15-3-2(c)(4) and (5), a pharmacy and managing

pharmacist are required to Establish and maintain effective controls against the

diversion of prescription drugs into other than legitimate medical, scientific, or industrial

channels and that the pharmacy, pharmacist and pharmacy manager are responsible

for supervision of all employees as they relate to the practice of pharmacy.

24. Pursuant to QAC 535:15-3-1 3, a pharmacist has the following responsibilities in a

pharmacy:

(b) Professional judgement. A pharmacist is required to exercise
sound professional judgement with respect to the legitimacy of a
prescription. The law does not require a pharmacist to dispense a
prescription if the pharmacist doubts its origin or if he believes that
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the prescription may not have been issued for a legitimate medical
purpose.

(c) Legitimate purpose. The pharmacy or pharmacist shall ensure
that the prescription drug or medication order, regardless of the
means of transmission, has been issued for a legitimate medical
purpose by an authorized practitioner acting in the usual course of
the practitioner’s professional practice.

(d) Valid patient practitioner relationship. The pharmacy or
pharmacist shall not dispense a prescription drug if the pharmacist
knows or should have known that the prescription was issued
without a valid preexisting patient-practitioner relationship.

(Emphasis Added)

25. Pursuant to the provisions of 63 OS. § 2-304(A), a registration, pursuant

to Section 2-303 of this title, to dispense a controlled dangerous substance, shall be

limited, conditioned, denied, suspended or revoked by the Director upon a finding that

the registrant:

4. Has failed to maintain effective controls against the diversion
of controlled dangerous substances to unauthorized persons or
entities;

9. Has possessed, used, prescribed, dispensed or
administered drugs or controlled dangerous substances for other
than legitimate medical or scientific purposes or for purposes
outside the normal course of his professional practice;

11. Has violated any federal law relating to any controlled
substances, any provision of the Uniform Controlled Dangerous
Substances Act, Section 2-101 et seq. of this title, or any rules of
the Oklahoma State Bureau of Narcotics and Dangerous Drugs
Control.

26. Pursuant to OAC 475:30-1-3:

a) A prescription for a controlled dangerous substance to be
effective must be issued for a legitimate medical purpose by a
registered or otherwise authorized individual practitioner acting in
the usual course of his/her professional practice. The responsibility
for the proper prescribing and dispensing of controlled dangerous
substances is upon the prescribing practitioner, but a
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corresponding responsibility rests with the pharmacist who fills the
prescription, as the filling of a prescription is not incumbent on the
pharmacy. An order purporting to be a prescription issued not in the
usual course of professional treatment or in legitimate and
authorized research is not a prescription within the meaning and
intent of Title 63 Okl.St.Ann. § 2-309 and 2-312, and the person
knowingly filling such a purported prescription, as well as the
person issuing it, shall be subject to the penalties provided for
violations of the provisions of law relating to controlled dangerous
substances.

(Emphasis Added)

27. OAC 475:30-1 -4 requires that:

(d) Upon receiving an oral prescription, the pharmacist must
reduce the oral prescription to the form specified in (c) of this
Section, including the typewritten name of the prescribing
practitioner. The pharmacist filling any prescription for any
controlled dangerous substance must enter the date of filling and
handwrite the initials of the pharmacist on the prescription. If the
practitioner is not known to the pharmacist, he/she must make a
reasonable effort to determine that the oral authorization came from
a registered practitioner.

(e) Upon receiving an oral prescription, the pharmacist may use a
computer printout label if the label meets all requirements for a
prescription as set out by the Uniform Controlled Dangerous
Substances Act and this Chapter. On computer labeling for oral
prescriptions, it is not necessary that the Drug Enforcement
Administration registration number be on the label used as an oral
prescription, but it must be recorded on the document prepared by
the pharmacist....

(g) The pharmacist still bears the responsibility for ensuring that
prescriptions for controlled substances have been issued for a
legitimate medical purpose by an individual practitioner acting in the
usual course of his/her professional practice. This responsibility
applies equally to an order transmitted by facsimile. Measures to be
considered in authenticating prescriptions sent by facsimile
equipment would include maintenance of a practitioner’s facsimile
number reference file, verification of the telephone number of the
originating facsimile equipment and/or telephone verification with
the practitioner’s office that the prescription was both written by the
practitioner and transmitted by the practitioner or the practitioner’s
agent.

(Emphasis Added)
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28. Pursuantto2l CFR 1306.21(a):

(a) A pharmacist may dispense directly a controlled substance
listed in Schedule III, IV, or V that is a prescription drug as
determined under section 503(b) of the Federal Food, Drug, and
Cosmetic Act (21 U.S.C. 353(b)) only pursuant to either a paper
prescription signed by a practitioner, a facsimile of a signed paper
prescription transmitted by the practitioner or the practitioner’s
agent to the pharmacy, an electronic prescription that meets the
requirements of this part and part 1311 of this chapter, or an oral
prescription made by an individual practitioner and promptly
reduced to writing by the pharmacist containing all information
required in Sec. 1306.05, except for the signature of the
practitioner.

29. DEA Federal Regulations permit the transmittal of an oral prescription by

an agent of the practitioner as set forth in 21 CFR § 1306.03(B):

(a) A prescription for a controlled substance may be issued only by
an individual practitioner who is:

(1) authorized to prescribe controlled substances by the jurisdiction
in which he is licensed to practice his profession and

(2) either registered or exempted from registration pursuant to
Secs. 1301 .22(c) and 1301.23 of this chapter.

(b) A prescription issued by an individual practitioner may be
communicated to a pharmacist by an employee or agent of the
individual practitioner.

30. However, DEA Federal Regulations require that the pharmacist and not an

agent of the pharmacist is required to take the oral prescription pursuant to 21 CFR §

1306.21(a) wherein it states:

(a) A pharmacist may dispense directly a controlled substance
listed in Schedule lii, IV, or V that is a prescription drug as
determined under section 503(b) of the Federal Food, Drug, and
Cosmetic Act (21 U.S.C. 353(b)) only pursuant to either a paper
prescription signed by a practitioner, a facsimile of a signed paper
prescription transmitted by the practitioner or the practitioner’s
agent to the pharmacy, an electronic prescription that meets the
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requirements of this part and part 1311 of this chapter, or an oral
prescription made by an individual practitioner and promptly
reduced to writing by the pharmacist containing all information
required in Sec. 1306.05, except for the signature of the
practitioner.

(Emphasis Added)

ALLEGED CONCLUSIONS OF LAW

31. Pursuant to the Oklahoma State Board of Pharmacy Administrative Rules as

set forth in OAC 535:15-1-1 et seq., a violation of the rules in Chapter 15 is a violation of

both the pharmacy manager and the pharmacy.

32. Respondent violated the provisions of 63 O.S. § 2-304(4) and OAC 535:15-

3-2(c)(4) by failing to maintain effective controls against the diversion of controlled

dangerous substances to unauthorized persons or entities.

33. Respondent violated the provisions of 63 OS. § 2-304(9) and 535:15-3-

13(c) seventy-two (72) times by dispensing controlled dangerous substances for other

than legitimate medical or scientific purposes or for purposes outside the normal course of

a pharmaceutical practice.

34. Respondent violated the provisions of 475:30-1-4; 21 CFR § 1306.21(a) and

21 CFR § 1306.03(B) by permitting a pharmacy technician to take oral prescriptions and to

reduce the oral prescription to writing as well as permitting the technician to modify oral

prescriptions.

35. Respondent violated the provisions of OAC 475:30-1-4(g); 475:30-1-3 and

535:15-3-13 by failing to ensure that prescriptions provided in Exhibit A for CDS were

issued for legitimate purposes.

36. Respondent violated the provision of 63 0.S. § 2-304(11) by violating all of

the above referenced provisions of the Uniform Controlled Dangerous Substances Act;
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OBNDD Administrative Rules; the Oklahoma Board of Pharmacy Administrative Rules and

the Code of Federal Regulations for the DEA.

ORDER

WHEREFORE, Respondent is hereby given notice of a hearing to be held at 9:00

a.m. on the 26TH day of September 2012, at the Office of the Oklahoma Bureau of

Narcotics, 419 N.E. 38th Terrace, Oklahoma City, Oklahoma 73105, to show cause why

this action should not be taken. You have the right to subpoena persons and documents,

and to examine or cross-examine witnesses. The proceedings will be conducted in

accordance with 63 0.S. § 2-101 through 2-608 of the Uniform Controlled Dangerous

Substances Act, the Oklahoma State Bureau of Narcotics Rules and Regulations, the

Oklahoma Administrative Procedures Act, 75 O.S. § 301 -323, and the general statutes of

the State of Oklahoma.

Dated this day of L’
, 2012.

dra
eputy General Counsel

Oklahoma State Bureau of
Narcotics and Dangerous Drugs
419 N.E. 38th Terrace
Oklahoma City, OK 73105
(405) 530-3146

R. Drrell Weaver, Director
OKLAHOMA STATE BUREAU
OF NARCOTICS AND DANGEROUS
DRUGS CONTROL
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Johnny Wood — 3 prescriptions

#551538
#552458
#552785
Anthony Pena — 5 prescriptions
#552951
#553655 + 3 refills
Raymond Rouse —2 prescriptions
#554942 + 1 refill

Joe Synnott — 1 prescription
#555938
Howard Crouch —2 prescriptions
#552583

#555603
Charles Wilkerson — 1 prescription

#555255
Antoine Metcalf—i prescription

George Macrobert — 2 prescriptions
#551435
#551899
Joseph Engel —3 prescriptions

#554096 + 2 refills
John Schoefer —7 prescriptions

#55 1639 + 2 refills

#553750 + 3 refills
Rosemary Hatcher—4 prescriptions

#552729 + 1 refill

#554800
#554937

Betty Treadwell - 2 prescriptions

#554875
555908
Douglas Struble — 1 prescription

#554603
Maxine Elliott —4 prescriptions

#551604
#552244
#552523 + 1 refill

Darlene Fair — 2 prescriptions

#555030 + 1 refill

Mary Davidson — 2 prescriptions

#554420 + 1 refill

Barbara Keane —4 prescriptions

#553588 + 3 refills

Laurance Coffee -5 prescriptions

#553282 + 2 refills

#553 834 + 1 refill



Wendie Sims — 1 prescription
#556011
Melanie Kirby—12 prescriptions
#543738
#544442
#546064

#548119
#549188
#549929

#551389
#552201
#553344

#554679
#555491
#556196
Mackenzie Digby—4 prescriptions
#550185
#553137

#554088
#555490
Angela Ford —4 prescriptions
#547276 + 3 refills


