3= iO=Ab A3

FILED IN THE DISTRICT COURT
OKLAHOMA COUNTY, OKLA.

IN THE DISTRICT COURT OF OKLAHOMA COUNTY
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)
)
)
Defendant. )

PETITION FOR DECLARATORY JUDGMENT
AND INJUNCTIVE RELIEF

The Petitioner, Oklahoma Public Employees Association (“OPEA”), states:

1. OPEA is an association of state employees and taxpaying citizens of
Oklahoma. It is a non-profit organization set up to represent the interests of all State
employees.

2. Defendant, State of Oklahoma ex rel. Oklahoma Office of Personnel
Management (“Defendant” or “OPM”), is the public body responsible for maintaining
personnel records of the State of Oklahoma’s employees.

3. On February 19, 2010, John Estus (“Estus”), an employee of Oklahoma
Publishing Company which does business as the Daily Oklahoman (the “Daily Oklahoman”),
submitted a records request to OPM requesting that any and all records related to “Employee

Identification” be made available to him for inspection.



4. The request was a “batch” request, meaning Estus requested this information
for every employee of the State of Oklahoma. Among the information specifically requested
were the dates of birth of each State employee.

3. On November 30, 2009, the Oklahoma Attorney General (“OAG”) issued an
opinion addressing this precise issue. See Okla. Op. Att’y Gen. No. 09-33, 2009 OK AG 33
(attached hereto as Ex. 1). The OAG found that the Oklahoma Open Records Act (“ORA”),
51 O.S. §§ 24A.1 et seq., does not expressly state that a public body’s employees’ dates of
birth are confidential. See Okla. Op. Att’y Gen. No. 09-33, 2009 OK AG 33.

6. The OAG ultimately concluded that, in the event of a request for this type of
information, it would ultimately be within the discretion of the relevant public body to grant
or deny such a request. /d. at § 16. That is, the OPM “may, but is not required to, keep
confidential a personnel record, or information contained in a personnel record, that discloses
an employee’s birth date if it determines that disclosure would constitute a clearly
unwarranted invasion of the employee’s personal privacy.” Id. The OAG noted that public
bodies like the OPM would have to make case by case determinations regarding this issue,
because “[a] general policy prohibiting disclosure would constitute a legislative
determination beyond the authority of a public body.” Id. at§ 11.

7. In response, the State Legislature is currently circulating a bill, authored by
State Representative Randy Terrill, that would do precisely what the OAG stated a public
body like the OPM could not do on its own, i.e. create a law or policy prohibiting the
disclosure of the dates of birth of State employees in situations like those at issue here. Thus,
the records request plainly attempts to circumvent the legislative process by avoiding the

effect of pending legislation.



8. An individual can use another individual’s name and date of birth to obtain a
variety of sensitive personal information, including criminal records, arrest records, driving
records, states of origin, political party affiliations, current and past addresses, civil litigation
records, liens, properties owned, credit histories, financial accounts and possibly even
medical history and investment portfolios. Accordingly, Oklahoma Courts would likely find
that disclosure of dates of birth of all State employees would constitute a clearly unwarranted
invasion of every employee’s personal privacy.

9 The OPM, although it is empowered to make such a determination, has not yet
determined whether it will disclose this information.

10.  If this information is disclosed, irreparable harm will result to all employees
of the State of Oklahoma in that disclosure will result in an enhanced risk of identity theft. In
addition, public policy supports non-disclosure in that disclosure of this information would
necessarily include the names and birth dates of police officers (both undercover and
uniformed) and prison officials, which could result in obvious and substantial security risks
for both these specific employees and the citizens of this State. Such security risks would
inevitably result from disclosure, and, again, there has been no stated need for this
information. Under these circumstances, public policy clearly favors non-disclosure, and
OPEA’s requested injunctive relief should be granted.

11. The only cited reason for the request thus far is that the requested information
is “part of news media research.” This vague reason does not constitute a legitimate reason
for requesting such confidential and private information, as it will not assist the citizens of
this State in finding out whether the State government and its employees are properly

discharging their duties.



12.  Dissemination of the requested information violates the Equal Protection
Clause under the Fourteenth Amendment and Article 2, § of the Oklahoma Constitution.
State employees are being denied equal protection with other similarly situated employees of
the State of Oklahoma inasmuch as agencies are making differing decisions regarding the
release of the information while other State employees will be excluded from this request
simply by their job classification. This unequal treatment of similarly situated State
employees concerning a fundamental right constitutes disparate treatment. Further the
release of this information bears no rational relation to any legitimate purpose or a
permissible public policy or goal. Accordingly, the release of the requested information
violates impermissibly violates the fundamental rights of the State employees.

13.  The records request also imposes additional record-keeping requirements on
the OPM in that it will require the OPM to create records that do not already exist. An open
records request cannot demand that a public body produce information in a specified format
or create information that does not otherwise exist.

14.  The records request at issue here plainly imposes such a burden. First, some
of the information requested is kept in a database at the OPM, but the individual responsible
for accessing this information and responding to the request does not have access to dates of
birth. Thus, the OPM will have to create a record that contains this dates of birth.

15.  Moreover, the records request also demanded the following:

Please deliver the requested information electronically in a text-based

electronic file. Acceptable file types include .xlIs, .csv., .txt., .rtf or other

common text-based file types. Please deliver the information in a usable, text-

delimited format. Please DO NOT deliver the information in Excel 2007, or
xlsx, format, or in PDF, or .pdf, format.



Ex. 2, February 19, 2010 Records Request. Thus, the records request demands that the
records produced be of a certain type. Such a demand plainly imposes additional
recordkeeping requirements on the OPM to the extent the OPM does not maintain the
information in one of the requested formats.

16.  OPEA, acting on behalf of all employees of the State of Oklahoma, has an
interest in the disclosure of these records that is direct, immediate and substantial. There is
an actual, justiciable controversy as to whether this information should be disclosed.

WHEREFORE, Plaintiff respectfully requests this Court issue a declaratory ruling
holding:

(1) Disclosure of the dates of birth of all employees of the State of Oklahoma to
any third party, specifically including the Oklahoma Publishing Company,
which does business as The Daily Oklahoman, would constitute an
unwarranted invasion of the personal privacy of said employees;

2) Disclosure of the dates of birth of all employees of the State of Oklahoma to
any third party, specifically including the Oklahoma Publishing Company,
which does business as The Daily Oklahoman, violates the Equal Protection
Clause under the Fourteenth Amendment and Article 2, § of the Oklahoma

Constitution; and

3) The records request imposes additional record-keeping requirements on the
OPM.

Furthermore, Plaintiff respectfully requests this Court enter an Order temporarily restraining
Defendant from disclosing the dates of birth of all employees of the State of Oklahoma for
such a period of time until the Court may afford the parties a hearing and additionally moves

the Court for entry of a temporary injunction at such hearing against Defendant.



Respectfully submitted,

KevirrR. Donelsos; OBA No. 12647
Carole L. Houghton, OBA No. 18047
FELLERS, SNIDER, BLANKENSHIP,
BAILEY & TIPPENS, P.C.
100 N. Broadway, Suite 1700
Oklahoma City, OK 73102-8820
Telephone:  (405) 232-0621
Facsimile: (405) 232-9659

Attorney for Plaintiff

519240.1/56358



The Honorable Debbe Leftwich

W. A. DREw EDMONDSON
ATTORNEY GENERAL OF OKLAHOMA

ATTORNEY GENERAL REVISED OPINION
09-33

State Senator, District 44
State Capitol, Room 533 A
Oklahoma City, Oklahoma 73105-4808

Dear Senator Leftwich:

This office has received your request for an official Attorney General Opinion in which you ask, in

etfect, the following questions:

1.

22

Depending on the facts and circumstances, could a record indicating the
date of birth of an employee of a public body be protected against
disclosure as an “unwarranted invasion of [the] personal privacy” of the
employee under the Open Records Act,51 O.S.Supp.2008, § 24A.7(A)(2),
or as a violation of the employee's right of privacy under federal law?

Under the Open Records Act, 51 O.S.Supp.2008, § 24A.5(1), which states
that the Act “does not apply to records specifically required by law to be
kept confidential,” is a record indicating the date of birth of an employee
of a public body protected against disclosure by either 63 O.S.Supp.
2008, § 1-323(A), which generally makes it unlawful to disclose vital
statistics information, or the federal Driver's Privacy Protection Act, 18
U.S.C. §§ 2721 — 2725, which protects “personal information within
driver records?”

Is a public body required under the Oklahoma Open Records Act, 51
0.S.Supp.2008, § 24A.7(B), to release a personnel record indicating the
name of an employee who has been placed on “administrative leave with
pay” when:

a. The employee has not had a due process hearing as
required by Cleveland Board of Education v. Loudermill,
470 U.S. 532 (1985), or a name-clearing hearing under the
requirements of Melton v. City of Oklahoma City, 879 F.2d
706 (10th Cir. 1989); and
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b. The action of placing the employee on “administrative
leave with pay” constitutes, under the personnel policies
of the public body, neither (1) a “final” or “disciplinary”
action, nor (2) a “final disciplinary action resulting in loss
of pay, suspension, demotion of position, or termination?”

We begin our analysis with the legislatively declared public policy and purpose behind the Open
Records Act, (“ORA”), 51 0.S5.2001 & Supp.2008, §§ 24A.1 — 24A.29.

As the Oklahoma Constitution recognizes and guarantees, all political power is
inherent in the people. Thus, it is the public policy of the State of Oklahoma that the
people are vested with the inherent right to know and be fully informed about their
government. The Oklahoma Open Records Act shall not create, directly or
indirectly, any rights of privacy or any remedies for violation of any rights of
privacy; nor shall the Oklahoma Open Records Act, except as specifically set forth
in the Oklahoma Open Records Act, establish any procedures for protecting any
person from release of information contained in public records. The purpose of
this act is to ensure and facilitate the public's right of access to and review of
government records so they may efficiently and intelligently exercise their inherent
political power. The privacy interests of individuals are adequately protected in the
specific exceptions to the Oklahoma Open Records Act or in the statutes which
authorize, create or require the records. Except where specific state or federal
statutes create a confidential privilege, persons who submit information to public
bodies have no right to keep this information from public access nor reasonable
expectation that this information will be kept from public access; provided, the
person, agency or political subdivision shall at all times bear the burden of
establishing such records are protected by such a confidential privilege. Except as
may be required by other statutes, public bodies do not need to follow any procedures
for providing access to public records except those specifically required by the
Oklahoma Open Records Act.

51 0.S.2001, § 24A.2 (emphasis added).
With this public policy and purpose in mind, we turn to your first question.

Depending on the facts and circumstances, could a record indicating the date
of birth of an employee of a public body be protected against disclosure as an
“unwarranted invasion of [the] personal privacy” of the employee under the
Open Records Act, 51 O.S.Supp.2008, § 24A.7(A)(2), or as a violation of the
employee's right of privacy under federal law?

This question specifically concems a public body’s personnel records, which the ORA addresses in
Section 24A.7. That section reads as follows:
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A. A public body may keep personnel records confidential:

1.

B. All personnel records not specifically falling within the exceptions provided
in subsection A of this section shall be available for public inspection and

Which relate to internal personnel investigations including
examination and selection material for employment, hiring,
appointment, promotion, demotion, discipline, orresignation;
or

Where disclosure would constitute a clearly unwarranted
invasion of personal privacy such as employee evaluations,
payroll deductions, employment applications submitted by
persons not hired by the public body, and transcripts from
institutions of higher education maintained in the personnel
files of certified public school employees; provided, however,

that nothing in this subsection shall be construed to exempt

from disclosure the degree obtained and the curriculum on the
transcripts of certified public school employees.

copying including, but not limited to, records of:

k

2 The gross receipts of public funds;
3 The dates of employment, title or position; and
4, Any final disciplinary ‘action resulting in loss of pay,
suspension, demotion of position, or termination.
C. Except as may otherwise be made conﬁdential by statute, an employee of a

An employment application of a person who becomes a
public official;

public body shall have a right of access to his own personnel file.

D. Public bodies shall keep confidential the home address, telephone numbers
and social security numbers of any person employed or formerly employed

by the public body.

Id. (emphasis added).

As this provision shows, for purposes of disclosure the ORA does not treat all personnel records, or
all information contained in personnel records, equally. Rather, Section 24A.7 separates personnel
records into different categories — those which a public body: (1) “may” keep confidential
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(subsection A); (2) “shall” keep confidential (subsection D); and (3) “shall” make available for
public inspection and copying (subsection B). If a personnel record contains both information
exempt from disclosure and information subject to disclosure, “[a]ny reasonably segregable portion

of a record containing exempt material shall be provided after deletion of the exempt portions|.]”
Id. § 24A.5(2).

Unlike the three pieces of information listed in Section 24A.7(D) (employees’ home addresses,
phone numbers, and social security numbers),' the ORA does not expressly state that a public body’s
employees’ birth dates are confidential. As you note in your question, however, subsection (A)(2)
of Section 24A.7 raises the issue of whether a public body may, in its discretion, decide that
disclosure of its employees’ birth dates “would constitute a clearly unwarranted invasion of personal
privacy.” Id.

What constitutes a “clearly unwarranted invasion of personal privacy” is not defined in the ORA.
Section 24A.7 merely states that a public body may keep confidential, on personal privacy grounds,
personnel records “such as employee evaluations, payroll deductions, employment applications
submitted by persons not hired by the public body, and transcripts from institutions of higher
education maintained in the personnel files of certified public school employees.” /d. (emphasis
added). We interpret “such as” as being similar to “including, but not limited to,” meaning that the
items listed are illustrative rather than exclusive. '

The question becomes, then, how would a public body determine whether disclosure of a personnel
record or piece of information constitutes a clearly unwarranted invasion of employees’ personal
privacy? This determination requires a public body to balance the interests involved, weighing the
public’s right of access to the records, which the Legislature has declared is substantial, against the
employees’ interests in nondisclosure.

Although we have found no cases specifically applying a balancing test to the competing public and
private interests in Section 24A.7 for personnel records, Oklahoma courts have used such a test in
construing similar language in Section 24A.8 regarding law enforcement records. See Cummings
& Assoc. v. City of Okla. City, 849 P.2d 1087, 1089 (Okla. 1993) (citing 51 O.S.1991, § 24A.8(B)
(providing that law enforcement agencies may keep certain records confidential) and employing
balancing test to find that “tratfic collision reports may be withheld if the department's interest is
sufficient to outweigh the [requesters]’ interest in the reports”); but see State ex rel. Bd. of Med.
Licensure & Supervision v. Migliaccio, 917 P.2d 483, 487 (Okla. Civ. App. 1996) (finding that
ORA’s exception for certain law enforcement records did not apply and the Board’s records of
disciplinary action against the doctor would be open to the public because “no provision in the Open
Records Act . . . allows a court to balance an individual’s interest in having records remain private

' The Legislature added subsection (D) to Section 24A.7 in 1994 to keep confidential the home addresses of a public
body’s current or former employees. 1994 Okla. Sess. Laws ch.177, § 1(D). In 2005, the Legislature added employees’
telephone numbers and social security numbers to subsection (D). 2005 Okla. Sess. Laws ch.116, § 2(D).
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and the public’s interest in having access to the records”™). Migliaccio does not apply to our analysis,
however, because the court in that case was considering disciplinary records of licensees, rather than
personnel records of employees, and thus did not consider Section 24A.7(A)(2)’s provision expressly
allowing public bodies to determine what constitutes a clearly unwarranted invasion of personal
privacy. Id. at 486 (“Section 24A.7 is clearly intended to apply to internal employees of a public
body, and not those licensed by that body.”)

The ORA was enacted to further the public policy of letting the people “be fully informed about their
government” (51 O.S.2001, § 24A.2), and thus records of public bodies that disclose whether they
and their employees are “honestly, faithfully, and competently performing their duties” (51
0.S.Supp.2008, § 24A.5(3)(b)), unless made confidential by law, are to be open to the citizens.
However, when we examine the items listed in Section 24A.7(A)(2) as examples of information that
public bodies may keep confidential as a clearly unwarranted invasion of personal privacy, it is clear
that the Legislature intended that the ORA’s public policy in favor of disclosure be subordinate in
some cases to employees’ interests against disclosure. For example, a public body may decide to
keep “employee evaluations” confidential, even though it would appear that disclosing such
evaluations would be helpful in letting citizens ascertain that employees of public bodies are properly
fulfilling their duties. Similarly, disclosing college transcripts of certified public school employees,
especially teachers, could inform citizens of the abilities and qualifications of the persons who are
teaching their children. It is apparent, however, that the Legislature has determined that employees’
interests in not disclosing their performance evaluations and school employees’ interests in keeping
their college transcripts confidential outweigh the public’s right to have that information; public
bodies therefore may, in their discretion, keep the information confidential.

On the other hand, in attempting to determine whether disclosing an item not listed in Section
24A.7(AX?2), such as employees’ birth dates, constitutes a clearly unwarranted invasion of personal
privacy, a public body may determine that the ORA’s public policy raises the question, “How does
disclosing an employee’s birth date allow citizens to know what the government (or a particular
employee) is up to, and whether he or she is properly discharging his or her duties?” If the purpose
of the ORA is to “ensure and facilitate the public's right of access to and review of government
records so they may efficiently and intelligently exercise their inherent political power,” (51
0.8.2001, § 24A.2) the operative question is “how will knowing an employee’s birth date assist
citizens in the exercise of that political power?”

It should be noted that since the Legislature did not specifically make dates of birth confidential the
presumption would be that they are open unless the exception is (1) claimed and (2) found to
outweigh the public interest in the requested record. This determination, since it involves a
determination of “personal” privacy must be individual in application. A general policy prohibiting
disclosure would constitute a legislative determination beyond the authority of a public body.

In construing the open records acts of states having language similar to the ORA’s “clearly
unwarranted invasion of personal privacy” exception, several Attorneys General have concluded that
birth dates of employees of public bodies are not subject to disclosure. See, e.g., Haw. Op. Att’y
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Gen. 90-7, 1990 WL 482355, at *S (finding that individuals have a substantial privacy interest in
their birth dates and disclosing them would not shed any light on the public body’s conduct, its
duties, or on “what [it] is up to”); Miss. Op. Att’y Gen. 2009-00366, 2009 WL 2184236, at *3
(deciding that employees have privacy interest in their personnel information, including date of
birth); Ark. Op. Att’y Gen. 2008-137, 2008 WL 3982400, at *4 (citing previous opinions and
affirming that employees’ privacy interest in their birth dates outweighs public interest in disclosure);
Ky. Op. Att’y Gen. 08-ORD-170, 2008 WL 3916071, at *6 n.7 (noting that employee’s interest in
withholding birth date “outweighs the minimal public interest in disclosure); 1975 S.C. Op. Att’y
Gen. No. 4004, 1975 WL 22302 (stating that disclosing an employee’s birth date may be an
unreasonable invasion of privacy, noting that although an individual who enters public employment
“necessarily surrenders, to some degree, a large amount of his privacy,” he nevertheless does not
surrender his right to privacy in “matters which cannot, in any manner, affect the performance of his
duties if they are not disclosed to the public™); Del. Op. Att’y Gen. 94-1019, 1994 WL 908546, at *2
(“A broad request for the dates of birth of all state employees is irrelevant to the public’s interest in
observing government business.”). But see Tex. Op. Att’y Gen. OR2006-01938, 2006 WL 622767,
at *2, 3 (stating that although “a majority of the fifty states protect date of birth information in
government employee personnel files” and recognizing that disclosure of employee birth dates raises
concemns of identity theft, under the Texas Public Information Act “we are unable to conclude that
the information is private or that ‘special circumstances’ exist that would require protection of the
date of birth”).

State courts have similarly found that public employees’ personal information, such as birth dates,
may be kept confidential on personal privacy grounds. See, e.g., Hearst Corp. v. State ex rel. Office
of the Comptroller, 882 N.Y.S.2d 862, 874-76 (N.Y. Sup. Ct. 2009); Rowland v. Pub. Sch.
Employees’ Ret. Sys., 885 A.2d 621, 629-30 (Pa. Commw. Ct. 2005); Data Tree, LLC, v. Meek, 109
P.3d 1226, 1237-38 (Kan. 2005); Scottsdale Unified Sch. Dist. v. KPNX Broad. Co., 955 P.2d 534,
538-39 (Ariz. 1998).

Finally, you also ask whether disclosing the birth date of a public body’s employee is “a violation
of the employee’s right of privacy under federal law.” The Federal Freedom of Information Act
(“FOIA™) exempts from disclosure “personnel and medical files and similar files the disclosure of
which would constitute a clearly unwarranted invasion of personal privacy[.]” 5U.S.C. § 552(b)(6)
(West, Westlaw eff. Oct. 28, 2009). The federal FOIA applies only to federal governmental
agencies, not to state or local public bodies, see 5 U.S.C. § 551(1) (West, Westlaw eff. Oct. 29,
2009), so it is not dispositive of your question. However, we note that federal courts construing the
FOIA have applied a balancing test to determine whether an individual’s privacy interest outweighs
the public interest in disclosing a record. See, e.g., Fed. Labor Relations Auth., 510 U.S. at 495
(“[A] court must balance the public interest in disclosure against the interest Congress intended the
[e]xemption to protect.”). Further, at least one federal case has expressly stated that disclosure of
birth dates (along with social security numbers) would violate the FOIA as “a clearly unwarranted
invasion of personal privacy.” See Oliva v. United States, 756 F. Supp. 105, 107 (E.D.N.Y. 1991).



The Honorable Debbe Leftwich A.G. Opin. 09-33
State Senator, District 44 Page 7

Similarly, the federal Privacy Act of 1974 provides “certain safeguards for an individual against an
invasion of personal privacy,” see Privacy Act of 1974, Pub. L. No. 93-579, § 2, 88 Stat. 1896
(1974), reprinted in 5 U.S.C.A. § 552a, note, stating that government agencies cannot deny an
individual any right, benefit or privilege because he or she refuses to disclose his or her social
security number, but we have found no cases holding that individuals’ birth dates are protected
information and not subject to disclosure under the Privacy Act.?

To answer your first question, we conclude that under Section 24A.7(A)(2) of the ORA a public
body may, but is not required to, keep confidential a personnel record, or information contained in
a personnel record, that discloses an employee’s birth date if it determines that disclosure would
constitute a clearly unwarranted invasion of the employee’s personal privacy. The public body “shall
at all times bear the burden of establishing such records are protected by such a confidential
privilege.” 51 0.S.2001, § 24A.2. Whether any particular record or information is a “personnel
record” is a question of fact that cannot be answered in an Attorney General Opinion. 74 0.S.2001,

§ 18b(A)(3).

We will address your next question in two parts, examining in turn the confidentiality provisions of
the Public Health Code and the federal Driver’s Privacy Protection Act, both of which may be
analyzed in conjunction with the ORA’s Section 24A.5.

Is a record indicating the date of birth of an employee of a public body
protected against disclosure by virtue of the combined authority of :

. 63 O.S.Supp.2008, § 1-323(A) (It is unlawful for “any person” to disclose
vital statistics information “except to the person who is the subject of the
record or in such person’s interest unless ordered to do so by a court of
competent jurisdiction”;

. 63 O.S.Supp.2008, § 1-301(1) (“vital statistics” include “records of birth
. .. and data related thereto”); and

. 51 O.S.Supp.2008, § 24A.5(1) (Open Records Act “does not apply to
records specifically required by law to be kept confidential”)?

In this question, you cite specific statutes in Oklahoma’s Public Health Code making certain
information confidential and ask whether public bodies may keep their employees’ birth dates

* Due to internal inconsistencies with the federal Privacy Act’s use of the term “agency,” courts disagree on whether the
Privacy Act applies only to federal agencies, or also to State and local government agencies. See, e.g., Ingermanv. Del.
River Port Auth., 630 F. Supp. 2d 426, 431-38 (D.N.J. 2009). The court in /ngerman noted that the Privacy Act
incorporates the FOIA’s definition of “agency” as “each authority of the Government of the United States” but also
defines the term as including “federal, state, and local government agency. . . . Recognizing this conflict, the courts are
split on methods of reconciliation.” /d. at 433.
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confidential under the ORA’s provision recognizing the confidentiality bestowed by other provisions
of law.

As you note, the ORA “does not apply to records specifically required by law to be kept
confidential.” 51 O.S.Supp.2008, § 24A.5(1). The cited provision of the Public Health Code makes
certain records and information therein confidential as follows:

To protect the integrity of vital statistics records, to insure their proper use, and to
insure the efficient and proper administration of the vital statistics system, it shall be
unlawful for any person to permit inspection of, or to disclose information
contained in, vital statistics records, or to copy or issue a copy of all or part of any
such record except to the person who is the subject of the record or in such person's
interest unless ordered to do so by a court of competent jurisdiction(.]

63 0.S.Supp.2008, § 1-323(A) (emphasis added). “Vital statistics” and “system of vital statistics”
are defined as follows:

As used in this article:

1. - “Vital statistics” means records of birth, death, fetal death and data related
" thereto;
2. “System of vital statistics” means the registration, collection, preservation,

amendment and certification of vital statistics records, and activities related
thereto, including the tabulation, analysis and publication of statistical data
derived from such recordsf.]

Id. § 1-301. These definitions occur in the context of a statewide centralized system of vital statistics
records under the superintending control of the State Department of Health. “The State
Commissioner of Health shall install, maintain and operate a system of vital statistics throughout this
state.” 63 0.S.2001, § 1-303. In operating the system of vital statistics, the Commissioner of Health
is required to establish registration districts throughout the state and appoint local registrars to
acquire and transmit vital statistics records from their districts to the Commissioner of Health as the
custodian of such records. /d. §§ 1-304 — 1-306.

Thus, the vital statistics records you ask about are generally in the custody of the State Department
of Health (“Department”). The Department is, however, expressly authorized to transmit certain
such records and/or information contained therein for specific purposes to four named state agencies:
the Department of Public Safety (list of registered deaths); the Health Care Authority (same); the
State Bureau of Investigation (birth certificates of missing children); and the Department of Labor
(death certificates). /d. § 1-323(C), (D), (F), (G). Of course, it is possible that other public bodies
have copies of vital statistics records; for example, a public retirement system may require that its
members submit copies of their birth certificates to prove their eligibility to retire.
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Section 1-323(A), which you cite in your question, applies to “any person” having custody of vital
statistics records such as birth and death certificates. Since you are concerned with the disclosure
of birth dates of employees of public bodies, it appears that Section 1-323(A) would prohibit any
person who has custody of vital statistics records such as birth certificates from copying or disclosing
the information thereon, except to the employee himself or herself, unless a court orders otherwise.

The confidentiality mandated by this provision of law, however, does not extend to records that are
not “vital statistics records” and part of “the vital statistics system” maintained by the Department
of Health,; i.e, it does not apply to every record of every public body that happens to contain a piece
of information, like the birth date, of a public body’s employees. Such a conclusion would lead to
an absurd result. [fevery piece of information that appears on a vital statistics record, such as a birth
certificate, were protected anywhere it occurred in any record of any public body, it would mean that
the name of the individual would also be confidential. Public bodies cannot keep secret the names
of the persons who are employed by them merely because Section 1-323 of the Public Health Code
would make such information confidential if it appeared on a vital statistics record. Similarly, abirth
date that appears on, for instance, the employment application of the employee of a public body is
not confidential under Section 1-323, as the application form is not a vital statistics record that is part
of the State’s vital statistics system.

Next, we address your question of whether birth dates of employees of public bodies may be kept
confidential as personal information in driver records.

Under the Oklahoma Open Records Act, is a record indicating the date of birth
of an employee of a public body protected against disclosure by virtue of such
data also being “personal information within driver records” as defined by the
Driver's Privacy Protection Act, 18 U.S.C. §§ 2721 — 272§, as referenced in 51
O. S.Supp.2008, § 24A.5(1)(c)?

The relevant part of the ORA that you refer to in this question reads as follows:

All records of public bodies and public officials shall be open to any person for

inspection, copying, or mechanical reproduction during regular business hours;
provided:

L. The Oklahoma Open Records Act, Sections 24A.1 through 24A.2[9] of this
title, does not apply to records specifically required by law to be kept
confidential including:

c. personal information within driver records as defined by the
Driver’s Privacy Protection Act, 18 United States Code,
Sections 2721 through 2725[.]
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[d. (emphasis added).

The relevant parts of the federal Driver’s Privacy Protection Act read as follows:

(a) In general.--A State department of motor vehicles, and any officer, employee,
or contractor thereof, shall not knowingly disclose or otherwise make available to
any person or entity:

)

)

personal information, as defined in 18 US.C. 2725(3), about any
individual obtained by the department in connection with a motor vehicle
record, except as provided in subsection (b) of this section; or

highly restricted personal information, as defined in 18 U.S.C. 2725(4),
about any individual obtained by the department in connection with a

" motor vehicle record, without the express consent of the person to whom

such information applies, except uses permitted in subsections (b)(1), (b)(4),
(b)(6), and (b)(9): Provided, That subsection (a)(2) shall not in any way affect
the use of organ donation information on an individual’s driver’s license or
affect the administration of organ donation initiatives in the States.

18 U.S.C. § 2721 (emphasis added) (West, Westlaw eff. Oct. 23,' 2000).} The definitions section of
the Driver’s Privacy Protection Act reads as follows:

In this chapter—-

(1

2

©))

“motor vehicle record” means any record that pertains to a motor vehicle
operator’s permit, motor vehicle title, motor vehicle registration, or
identification card issued by a department of motor vehicles;

“person” means an individual, organization or entity, but does not include a
State or agency thereof;

“personal information” means information that identifies an individual,
including an individual's photograph, social security number, driver
identification number, name, address (but not the 5-digit zip code), telephone
number, and medical or disability information, but does not include
information on vehicular accidents, driving violations, and driver’s status.

3 Section 2721 contains a number of “permissible uses” of the restricted information, but none of these are relevant to
P

your question.



The Honorable Debbe Leftwich A.G. Opin. 09-33
State Senator, District 44 Page 11

(4)  “highly restricted personal information” means an individual’s photograph
or image, social security number, medical or disability information; and

(5)  “express consent” means consent in writing, including consent conveyed
_electronically that bears an electronic signature as defined in section 106(5)
of Public Law 106-229.

Id. § 2725 (footnote omitted) (West, Westlaw eff. Oct. 23, 2000).

By its express language, Section 2721 of the Driver’s Privacy Protection Act applies only to “[a]
State department of motor vehicles, and any officer, employee, or contractor thereof.” I/d. In
Oklahoma, the “State department of motor vehicles” is the Department of Public Safety (“DPS”).

The federal law prohibits the DPS and its employees or contractors from disclosing “personal
information” or “highly restricted personal information” “in connection with a motor vehicle record”
as defined in Section 2725. The protected information within a motor vehicle record includes an
individual’s driver ID number, name, photo, social security number, address (except zip code), phone
number, and medical/disability information. Although an individual’s date of birth is included in
the DPS’s motor vehicle records, that information is not protected from disclosure under the Driver’s
Privacy Protection Act as either “personal information” or “highly restricted personal information,”
and thus is not confidential under Oklahoma’s ORA as “personal information within driver records.”

See Camarav. Metro-North R.R. Co., 596 F. Supp. 2d 517, 523 n.9 (D. Conn. 2009) (using statutory
construction to determine that Section 2725 of the Driver’s Privacy Protection Act “cannot be read
to apply to an individual’s birth date” and inferring that Congress deliberately excluded it from the
items of protected personal information listed therein).

We turn now to your final question.

Is a public body required under the Oklahoma Open Records Act to release a
record indicating the name of an employee who has been placed on
“administrative leave with pay” when:

a. The employee has not had a due process hearing as required by
Cleveland Board of Education v. Loudermill, 470 U.S. 532 (1985), or a
name-clearing hearing under the requirements of Melton v. City of
Oklahoma City, 879 F.2d 706 (10th Cir. 1989);* and

b. The action of placing the employee on “administrative leave with pay”
constitutes, under the personnel policies of the public body, neither (1)

‘ Tt is irrelevant to an analysis under the ORA whether an employee has undergone a Loudermill due process hearing

or a name-clearing hearing, as your question expressly presumes that no “discipline” or “final disciplinary action” has
occurred.
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a “final” or “disciplinary” action, nor (2) a “final disciplinary action
resulting in loss of pay, suspension, demotion of position, or termination”
(see 51 O.S.Supp.2008, § 24A.7(B))?

Your last question concerns the circumstances in which a public body must disclose the name of an
employee who is on administrative leave with pay. Your question does not state why the employee
is on administrative leave with pay, but implies that the employee is facing potential disciplinary
action. The relevant part of the ORA reads as follows:

A. A public body may keep personnel records confidential:

L. Which relate to internal personnel investigations including
examination and selection material for employment, hiring,
appointment, promotion, demotion, discipline, or resignation].]

B. All personnel records not specifically falling within the exceptions provided
in subsection A of this section shall be available for public inspection and
copying including, but not limited to, records of:

4. Any final disciplinary action resulting in loss of pay, suspension,
demotion of position, or termination.

51 O.S.Supp.2008, § 24A.7 (emphasis added). Under subsection (A), a public body has discretion
to keep personnel records confidential that relate to, among other things, “internal personnel
investigations.” Further, reading subsections (A) and (B) together, the ORA allows public bodies
to choose to keep confidential any personnel records related to “discipline,” except that records
indicating “[a]ny final disciplinary action resulting in loss of pay, suspension, demotion of position,
or termination” must be disclosed if requested by the public. /d § 24A.7(B)(4).

The ORA does not mention “administrative leave with pay” in Section 24A.7 or anywhere else. In
the factual scenario your question poses, the public body in question has personnel policies under
which administrative leave is neither “discipline” nor a “final disciplinary action resulting in loss of
pay, suspension, demotion, or termination.” If under the public body’s personnel policies placing
an employee on administrative leave with pay is the usual procedure during an internal personnel
investigation, the public body may keep any record related to that action confidential under Section
24A.7(A). Once an investigation is complete and a final disciplinary action that qualifies under
Section 24A.7(B) occurs, the record(s) indicating that action must be available for public inspection
and copying.

This “Revised Opinion” replaces the old opinion which is no longer valid and it should be destroyed.
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It is, therefore, the official Opinion of the Attorney General that:

1. A public body has discretion to determine that disclosing a personnel
record indicating the date of birth of an employee of the public body is
an “unwarranted invasion of [the] personal privacy” of the employee
under the Open Records Act, 51 O.S.Supp.2008, § 24A.7(A)(2). In
making such a determination, the public body must weigh the
employee’s interest in nondisclosure against the public’s interest in
disclosing the record. If the public body determines that the employee’s
interest in nondisclosure is greater, it may keep the birth date
confidential and disclose the remainder of the personnel record. 51

-0.S.Supp.2008, § 24A.5(2).

2, Under the Oklahoma Open Records Act, 51 O.S.Supp.2008, § 24A.5(1),
and the Public Health Code, 63 O.S.Supp.2008, § 1-301(1), a vital -
statistics record such as a birth certificate, and the information
contained therein, that is part of the Department of Health’s vital
statistics system is confidential and may not be disclosed except as
provided in the Public Health Code (63 O.S.Supp.2008, § 1-323(A)).
However, these provisions of law do not make confidential the birth date
of an employee of a public body that is contained in any record that is
not a vital statistics record and part of the vital statistics system.

3. The Driver's Privacy Protection Act, 18 U.S.C. §§ 2721 — 2725, as
referenced in the Open Records Act, 51 O.S.Supp.2008, § 24A.5(1)(c),
does not make the birth date of an employee of a public body
confidential.

4. A public body may keep confidential a record indicating the name of an
employee who has been placed on administrative leave with pay if, under
the personnel policies of the public body, the action constitutes neither
a “final” or “disciplinary” action, nor a “final disciplinary action
resulting in loss of pay, suspension, demotion of pesition, or
termination.” 51 O.S.Supp.2008, § 24A.7(B).

YA | st

W.A. DREW EDMONDSON
Attorney General of Oklahoma
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FEB. 19, 2010
STATE OF OKLAHOMA OFFICE OF PERSONNEL MANAGEMENT
MARILYN CAPPS, Associate Administrator and Chief Financial Officer

Dear Ms. Capps:

Under the Oklahoma Open Records Act, Title 51, Sections 24A.1-24A.22, | am requesting that any and all
records related to EMPLOYEE IDENTIFICATION be made available to me for inspection. These records should
include, but not be limited to, the following:

FULL NAME, TITLE, EMPLOYEE ID NUMBER, EMPLOYEE AGENCY, EMPLOYEE JOB
DESCRIPTION, EMPLOYEE START DATE AND EMPLOYEE DATE OF BIRTH OF EVERY
EMPLOYEE CURRENTLY EMPLOYED BY THE STATE OF OKLAHOMA

I acknowledge that not all government-held information is open to the public. However, the state Supreme Court
in 2003 said that the party claiming non-disclosure carries the burden to prove an exemption applies. If you claim
an exemption to my request under the Open Records Act, please cite in writing the specific statutory exemption.

[ note that Oklahomans “are vested with the inherent right to know and be fully informed about their government”
and that the purpose of the Oklahoma Open Records Act is “to ensure and facilitate the public’s right of access to
and review of government records so they may efficiently and intelligently exercise their inherent political
power.” Given the intent of the Open Records Act, the Oklahoma Supreme Court said in 1986, government
officials must consider in ruling on records requests that “disclosure is to be favored over a finding of exemption.”
[ further note that Attorney General Drew Edmondson recently issued an opinion stating that dates of birth are
open records under the state Open Records Act and that agencies claiming a privacy exception must weigh an
individual employee’s privacy against the public interest. “This determination, since it involves determination of
‘personal’ privacy must be individual in application” and therefore, “a general policy prohibiting disclosure would
constitute a legislative determination beyond the authority of a public body.”

Please deliver the requested information electronically in a text-based electronic file. Acceptable file types include
xls, .csv, .txt, .rtf or other common text-based file types. Please deliver the information in a usable, text-delimited
format. Please DO NOT deliver the information in Excel 2007, or .xIsx, format, or in PDF, or .pdf, format.

The Oklahoma Open Records Act prohibits the charging of a search fee when the release of the “documents is in
the public interest, including, but not limited to, release to the news media, scholars, authors and taxpayers
seeking to determine whether those entrusted with the affairs of the government are honestly, faithfully, and
competently performing their duties as public servants.” This information is part of news media research. My
request clearly warrants that no search fee be charged.

The Oklahoma Open Records Act requires that public bodies provide “prompt, reasonable access to its records,”
which Attorney General Drew Edmondson in 1999 defined as meaning “only the time required to locate and
compile the public records.” Please respond to this request by no later than Feb. 25.

Sincerely,

John Estus

The Oklahoman

(405) 475-3481

jestus@opubco.com

PO Box 25125

Oklahoma City, OK 73125 EXHIBIT

i_a




Citizens Against Taxpayer Abuse, Inc. v. City of Oklahoma City, 2003 OK 65, ] 12 (“The public body urging an
exemption has the burden to establish the applicability of such exemption.”). See also Tulsa Tribune Co. v. Okla.
Horse Racing Comm’n, 1986 OK 24, ] 23 n.15, 735 P.2d 548, 555 n.15 (“In any proceeding the party urging the
exemption of materials from disclosure will have the burden of proof to show the applicability of such an
exemption.”); 1995 OK AG 97, § 5 (“The burden to establish a privilege of confidentiality rests upon the person
or entity that seeks to establish it.”).

Okla. Stat. tit. 51, § 24A.2 (OSCN 2001) (“As the Oklahoma Constitution recognizes and guarantees, all political
power is inherent in the people. Thus, it is the public policy of the State of Oklahoma that the people are vested
with the inherent right to know and be fully informed about their government.”).

Tulsa Tribune Co. v. Okla. Horse Racing Comm’n, 1986 OK 24, § 22, 735 P.2d 548, 555 (“In ruling on a request
for disclosure the public body and the reviewing court must consider that, pursuant to the intent of the Open
Records Act, disclosure of information is to be favored over a finding of exemption.”). See also1995 OK AG 97,
95 (“The Act is construed “to favor disclosure” over withholding information.”); 1988 OK AG 35, § 3 (“It is
clear from this definition that the Act is intended to be quite broad in its coverage in the State. Similarly, the intent
of the Act requires that questions of doubt as to the accessibility of government records be resolved in favor of
access.”).

Okla. Stat. tit. 51, § 24A.5(3). See also 1999 OK AG 55, § 15 (“[A] search fee cannot be charged when release of
public records is in the public interest, such as release to the news media, scholars, authors or taxpayers seeking to
determine if government affairs are being properly performed.”); 1988 OK AG 35, § 6 (citing Okla. Stat. tit. 51, §
24A.5(3) (1987)) (“[A] public body subject to the Act’s requirements may not charge a special ‘search fee’ to any
member of the news media who is seeking information in the public interest, such as attempts by such persons to
determine whether those entrusted with the affairs of the government are honestly, faithfully, and competently
performing their duties as public servants.”). “[T]here is no situation under which a member of the news media
may be lawfully charged a search fee by a public body. 51 O.S. 24A.5(3) ... is quite clear on that point when it
decrees ‘in no case’ may such search fees be assessed in such circumstances,” id. { 5.

Okla. Stat. tit. 51, § 24A.5(5).

1999 OK AG 58, § 15, § 9 (relying upon Merrill v. Oklahoma Tax Comm’n, 1992 OK 53, 831 P.2d 634) (“There
is no provision in the Open Records Act for a public body to ‘withhold’ records for any amount of time, however
small. The duty to provide prompt and reasonable access is complied with only when a public body properly
attends to its duty to provide a record.”).

2009 OK AG 33,911,912, 131.



