
IN THE UNITED STATES COURT OF APPEALS 
FOR THE TENTH CIRCUIT 

__________________________________ 

WILLIAM NEWLAND, et al.,     No. 12-1380 
  Plaintiffs-Appellees, 
 

v. 
 
KATHLEEN SEBELIUS, et al., 
  Defendants-Appellants 
__________________________________ 
 
HOBBY LOBBY STORES, INC., et al.,   No. 12-6294 

Plaintiffs-Appellants, 
 
v. 

 
KATHLEEN SEBELIUS, et al., 

Defendants-Appellees 
__________________________________ 

MOTION TO ASSIGN RELATED APPEALS TO THE SAME PANEL 

 In the above-captioned cases, the plaintiffs contend that they are entitled to a 

religion-based exemption from the federal regulatory requirement that certain 

group health plans cover FDA-approved contraceptive services.  Oral argument has 

not been scheduled in either case.  For the following reasons, we respectfully move 

to have these cases assigned to the same panel.  This motion is opposed. 

 1.  The plaintiffs in these two cases challenge the regulatory implementation 

of one aspect of the Patient Protection and Affordable Care Act, Pub. L. No. 111-

148, 124 Stat. 119, as amended by the Health Care and Education Reconciliation 
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Act of 2010, Pub. L. No. 111-152, 124 Stat. 1029.  Specifically, they object to 

implementation of the preventive health services coverage provision, 42 U.S.C. 

§ 300gg-13(a), which requires, inter alia, that certain group health plans cover, 

without cost-sharing, “preventive care and screenings” for women “as provided for 

in comprehensive guidelines supported by the Health Resources and 

Services Administration [HRSA],” id. § 300gg-13(a)(4).  Pursuant to HRSA’s 

Women’s Preventive Services guidelines, coverage is required for “‘[a]ll Food and 

Drug Administration [(FDA)] approved contraceptive methods, sterilization 

procedures, and patient education and counseling for all women with reproductive 

capacity,’ as prescribed by a provider.”  77 Fed. Reg. 8725 (Feb. 15, 2012) 

(quoting the guidelines).  Plaintiffs contend that the requirement to cover all 

recommended contraceptive items and services consistent with the guidelines 

violates their rights under the Religious Freedom Restoration Act of 1993 

(“RFRA”), 42 U.S.C. §§ 2000bb to bb-4, and the First Amendment.   

2.  The Newland plaintiffs are the for-profit Colorado corporation Hercules 

Industries, Inc., which manufactures heating, ventilation, and air conditioning 

products, and five shareholders and/or officers of the company.  The district court 

in Newland granted the plaintiffs’ motion for a preliminary injunction to block 

enforcement of the contraceptive-coverage requirement.  See Newland v. Sebelius, 

__ F. Supp. 2d __, 2012 WL 3069154 (D. Colo. July 27, 2012).  The government 
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appealed, and the government’s opening brief is due January 18, 2013, as extended 

by this Court. 

3.  The Hobby Lobby plaintiffs are the for-profit Oklahoma corporation 

Hobby Lobby Stores, Inc., which operates hundreds of retail craft stores 

throughout the country; Mardel, Inc., a for-profit bookstore and educational supply 

company headquartered in Oklahoma; and five shareholders and/or officers of the 

companies.  The district court in Hobby Lobby denied the plaintiffs’ motion for a 

preliminary injunction to block enforcement of the contraceptive-coverage 

requirement.  See Hobby Lobby Stores, Inc. v. Sebelius, 870 F. Supp. 2d 1278 

(W.D. Okla. 2012).  The Hobby Lobby plaintiffs appealed, and their opening brief 

is due February 11, 2013. 

The Hobby Lobby plaintiffs moved in this Court for an injunction pending 

appeal, which was denied in a per curiam order issued by Circuit Judges Lucero 

and Ebel.  See No. 12-6294, 12/20/12 Order (copy attached).  The Hobby Lobby 

plaintiffs then sought an injunction pending appeal from the Supreme Court, which 

was denied by Justice Sotomayor.  See Hobby Lobby Stores, Inc. v. Sebelius, __ 

U.S. __, 2012 WL 2012 WL 6698888 (Dec. 26, 2012) (Sotomayor, J., in 

chambers) (copy attached). 

 4.  We respectfully submit that these appeals should be heard on the same 

day by the same panel.  The appeals present the same legal issue:  whether, under 
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RFRA, a for-profit corporation’s group health plan is entitled to exclude coverage 

of contraceptive services that do not accord with the personal religious beliefs of 

the corporation’s officers or controlling shareholders.  In seeking an injunction 

pending appeal from this Court, the Hobby Lobby plaintiffs relied on the district 

court injunction in Newland, which the plaintiffs described as “identical litigation.”  

See No. 12-6294, Appellants’ Motion For Injunction Pending Appeal, at 14.1   

 Assignment of these appeals to the same panel will conserve judicial 

resources and ensure consistent rulings.  We have been advised by the plaintiffs in 

both cases that they will oppose this motion.  It is difficult to understand, however, 

how they could claim prejudice from an order that would assign related cases to 

the same panel. 

  

                                                           
1 The same issue is also pending before other courts of appeals.  See O’Brien v. 
HHS, __F. Supp. 2d __, 2012 WL 4481208 (E.D. Mo. Sept. 28, 2012), appeal 
pending, No. 12-3357 (8th Cir.); Korte v. HHS, __ F. Supp. 2d __, 2012 WL 
6553996 (S.D. Ill. Dec. 14, 2012), appeal pending, No. 12-3841 (7th Cir.); 
Autocam Corp. v. Sebelius, __ F. Supp. 2d __, No. 1:12-CV-1096 (W.D. Mich. 
Dec. 24, 2012), appeal pending, No. 12-2673 (6th Cir.). 
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January 7, 2013 

Respectfully submitted, 

MARK B. STERN 
(202) 514-1597 
 

/s Alisa B. Klein 
_____________________________ 
ALISA B. KLEIN 
(202) 514-1597 
alisa.klein@usdoj.gov 
Attorneys, Appellate Staff 
Civil Division 
U.S. Department of Justice 
950 Pennsylvania Ave., N.W., Room 7235 
Washington, D.C.  20530 
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CERTIFICATE OF SERVICE 

 I hereby certify that on January 7, 2013, I filed and served the foregoing 

motion on counsel of record through this Court’s CM/ECF system. 

 
       /s Alisa B. Klein 
       _______________________ 
       Alisa B. Klein 
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UNITED STATES COURT OF APPEALS 
 

FOR THE TENTH CIRCUIT 
   
   
HOBBY LOBBY STORES, INC.; 
MARDEL, INC.; DAVID GREEN; 
BARBARA GREEN; MART GREEN; 
STEVE GREEN; DARSEE LETT,  
 
  Plaintiffs-Appellants, 
 
v. 
 
KATHLEEN SEBELIUS, in her official 
capacity as Secretary of the United States 
Department of Health and Human 
Services; UNITED STATES 
DEPARTMENT OF HEALTH AND 
HUMAN SERVICES; HILDA SOLIS, 
Secretary of the United States 
Department of Labor; UNITED STATES 
DEPARTMENT OF LABOR; TIMOTHY 
GEITHNER, Secretary of the United 
States Department of Treasury; UNITED 
STATES DEPARTMENT OF THE 
TREASURY, 
 
  Defendants-Appellees. 

 
 
 
 
 
 
 

No. 12-6294 
(D.C. No. 5:12-CV-01000-HE) 

(W.D. Okla.) 

   
 

ORDER 
 
   
Before LUCERO and EBEL, Circuit Judges. 
   

   
 Plaintiffs-Appellants Hobby Lobby Stores, Inc. and Mardel, Inc. (corporate 

plaintiffs), and David Green, Barbara Green, Mart Green, Steve Green, and Darsee 

Lett (individual plaintiffs) who indirectly own and control the closely-held corporate 

FILED 
United States Court of Appeals 

Tenth Circuit 
 

December 20, 2012 
 

Elisabeth A. Shumaker 
Clerk of Court 
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plaintiffs, have moved for an injunction pending resolution of this appeal.  For 

reasons explained below, we conclude they have failed to demonstrate an entitlement 

to such relief and therefore deny the motion.   

Plaintiffs brought this action for declaratory and injunctive relief to challenge 

the regulatory implementation of one aspect of the Patient Protection and Affordable 

Care Act of 2010, Pub. L. No. 111-148, 124 Stat. 119, as amended by the Health 

Care and Education Reconciliation Act of 2010, Pub. L. No. 111-152, 124 Stat. 1029.  

They object to implementation of the preventive health services provision, 42 U.S.C. 

§ 300gg-13(a), which mandates coverage, without cost-sharing requirements, of 

“preventive care and screenings” for women “as provided for in comprehensive 

guidelines supported by the Health Resources and Services Administration [HRSA].”  

Their primary claim is that HRSA guidelines allowing for abortion-inducing 

contraceptive drugs and devices violate their free-exercise rights under the First 

Amendment and the Religious Freedom Restoration Act of 1993 (RFRA), 42 U.S.C. 

§§ 2000bb to bb-4.  Along with their complaint, plaintiffs filed a motion for a 

preliminary injunction to preclude enforcement of the mandate, which would 

otherwise take effect with respect to the corporate plaintiffs’ employee insurance 

plans on January 1, 2013.  After briefing and a hearing, the district court denied the 

motion.  This appeal, and the motion for associated injunctive relief, followed.   

 In ruling on a motion for injunction pending appeal, “this court makes the 

same inquiry as it would when reviewing a district court’s grant or denial of a 
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preliminary injunction,” Homans v. City of Albuquerque, 264 F.3d 1240, 1243 

(10th Cir. 2001) (per curiam), which means this motions panel must assess the same 

factors that will control the merits panel’s review of the underlying appeal.  Of 

course, our assessment is based on a preliminary record without the benefit of full 

merits briefing and oral argument, and hence our necessarily tentative conclusions do 

not purport to constrain the ultimate determination of the case, Homans v. City of 

Albuquerque, 366 F.3d 900, 904-05 (10th Cir. 2004).  With that caveat, we turn to the 

considerations that govern the grant or denial of preliminary injunctive relief.   

To obtain a preliminary injunction, the movant must show:  (1) a substantial 

likelihood of success on the merits;1 (2) irreparable injury will result if the injunction 

does not issue; (3) the threatened injury outweighs any damage the injunction may 

cause the opposing party; and (4) the injunction would not be adverse to the public 

interest.  Att’y Gen. of Okla. v. Tyson Foods, Inc., 565 F.3d 769, 776 (10th Cir. 

2009).  The burden on the movant with respect to this showing may be heightened or 

relaxed, depending on the nature of the injunctive relief sought.  Three types of 

preliminary injunctions are specifically disfavored:  injunctions that alter the 

                                              
1  In this respect, an injunction pending appeal and a preliminary injunction 
differ in focus, as the former involves success on appeal, Homans, 264 F.3d at 1243, 
while the latter involves success at trial, Att’y Gen. of Okla. v. Tyson Foods, Inc., 
565 F.3d 769, 777 (10th Cir. 2009).   
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status quo;2 mandatory injunctions;3 and injunctions that afford the movant all of the 

relief it could recover at the conclusion of a full trial on the merits.  Fundamentalist 

Church of Jesus Christ of Latter-Day Saints v. Horne, 698 F.3d 1295, 1301 (10th Cir. 

2012).  For these, the movant must show that the factors cited above “weigh heavily 

and compellingly in its favor.”  Id. (internal quotation marks omitted).  Plaintiffs do 

not seek injunctive relief of this sort:  the status quo is reflected in the coverage 

provided in their current health plans, which the injunction would preserve; the 

injunction would require forbearance, not affirmative action, by the government; and 

a full trial on the merits could provide plaintiffs with permanent declaratory and 

injunctive relief beyond the temporary injunctive relief now at issue.   

On the other hand, a relaxed standard may be applied to the success factor if 

the movant establishes that the others “tip decidedly in its favor.”  Nova Health Sys. 

v. Edmondson, 460 F.3d 1295, 1298 n.6 (10th Cir. 2006) (internal quotation marks 

omitted).  In that case, instead of showing a substantial likelihood of success, the 

movant need only show “questions going to the merits so serious, substantial, 

difficult, and doubtful, as to make them a fair ground for litigation.”  Id. (internal 

                                              
2  “Status quo” here refers to “the last peaceable uncontested status existing 
between the parties before the dispute developed.”  Beltronics USA, Inc. v. Midwest 
Inventory Distrib., LLC, 562 F.3d 1067, 1071 (10th Cir. 2009) (internal quotation 
marks omitted). 
 
3  Mandatory injunctions “require the nonmoving party to take affirmative 
action . . . before a trial on the merits occurs.”  Tyson Foods, 565 F.3d at 776 
(internal quotation marks omitted). 
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quotation marks omitted).  Plaintiffs insist they are entitled to this relaxed standard.  

The district court disagreed, but not on the basis of the showing on the other factors.  

Rather, the district court invoked an independent categorical limitation on the 

availability of the relaxed standard:  “‘where a preliminary injunction seeks to stay 

governmental action taken in the public interest pursuant to a statutory or regulatory 

scheme, the less rigorous fair-ground-for-litigation standard should not be applied.’”  

Id. (quoting Heideman v. South Salt Lake City, 348 F.3d 1182, 1189 (10th Cir. 2003) 

(further quotation omitted)).  Plaintiffs advance two objections to this conclusion.   

First, they contend the sheer number of exemptions currently allowed to 

forestall enforcement of the challenged mandate so diminishes the public interest 

involved that the Heideman/Nova Health principle is inapposite.  We agree with the 

district court that the principle is triggered once a legislative or regulatory judgment 

is made that a scheme is needed to protect the public interest, and it is not up to the 

courts to second-guess that judgment or reassess the weight of the public interest. 

 Second, plaintiffs contend the Heideman/Nova Health principle should not 

apply when the proposed injunctive interference with the challenged scheme is 

counterbalanced by the enforcement of a contrary scheme—in this instance RFRA.  

Plaintiffs do not cite any authority for their major premise that the Heideman/Nova 

Health principle is inapplicable in cases involving competing schemes.  Nor do they 

support their minor premise that RFRA constitutes a legislative or regulatory scheme 

for governmental action within the meaning of Heideman/Nova Health.  RFRA is a 
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singular constraint on all governmental action, not a comprehensive directive for 

governmental action in a particular sphere.  Given this double weakness in plaintiffs’ 

effort to distinguish our otherwise controlling precedent, we adhere to that precedent 

here and thus use a substantial-likelihood-of-success standard in assessing their 

motion for injunctive relief on appeal. 

We agree with the district court that plaintiffs failed to satisfy this standard on 

the first element of their RFRA claim, that the challenged mandate “substantially 

burden[ed] [their] exercise of religion.”4  42 U.S.C. § 2000bb-1(a); see also 

Kikumura v. Hurley, 242 F.3d 950, 960 (10th Cir. 2001) (setting out elements of 

prima facie case under RFRA).  Thus, like the district court, we need not consider 

whether defendants have shown that the mandate is “‘in furtherance of a compelling 

governmental interest’ and ‘is the least restrictive means of furthering that 

compelling governmental interest.’”  Kikumura, 242 F.3d at 962 (quoting 42 U.S.C. 

§ 2000bb-1(b) for burden placed on government if prima facie case under RFRA is 

made). 

                                              
4  The district court held that the for-profit corporate plaintiffs are not “persons” 
who can invoke RFRA to protect an “exercise of religion” within the meaning of 
42 U.S.C. § 2000bb-1(a), even if they are closely held by individuals who invoke 
RFRA.  That is a point vigorously contested by plaintiffs.  We do not distinguish at 
this preliminary stage of the proceedings between the corporate and individual 
plaintiffs, as their common failure to demonstrate a substantial likelihood of success 
on the RFRA prima face case suffices to dispose of the motion before us.   
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The central point of the district court’s substantial-burden analysis was 

succinctly stated:   

[T]he particular burden of which plaintiffs complain is that funds, which 
plaintiffs will contribute to a group health plan, might, after a series of 
independent decisions by health care providers and patients covered by 
[the corporate] plan, subsidize someone else’s participation in an 
activity that is condemned by plaintiff[s’] religion.  Such an indirect and 
attenuated relationship appears unlikely to establish the necessary 
“substantial burden.”  
 

Hobby Lobby Stores, Inc. v. Sebelius, 870 F. Supp. 2d 1278, 1294 (W.D. Okla. 2012) 

(citation and internal quotation marks omitted).  We agree.  As the district court 

noted, other cases enforcing RFRA have done so to protect a plaintiff’s own 

participation in (or abstention from) a specific practice required (or condemned) by 

his religion.  We do not think there is a substantial likelihood that this court will 

extend the reach of RFRA to encompass the independent conduct of third parties with 

whom the plaintiffs have only a commercial relationship. 

 The motion for an injunction pending appeal is denied. 
 
       Entered for the Court 
 
 
 
       ELISABETH A. SHUMAKER, Clerk 
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1 Cite as: 568 U. S. ____ (2012) 

Opinion in Chambers 

NOTICE: This opinion is subject to formal revision before publication in the
preliminary print of the United States Reports. Readers are requested to
notify the Reporter of Decisions, Supreme Court of the United States, Wash-
ington, D. C. 20543, of any typographical or other formal errors, in order
that corrections may be made before the preliminary print goes to press. 

SUPREME COURT OF THE UNITED STATES 

No. 12A644 

HOBBY LOBBY STORES, INC., ET AL., v. KATHLEEN 

SEBELIUS, SECRETARY OF HEALTH AND HUMAN 


SERVICES, ET AL. 


ON APPLICATION FOR INJUNCTION 

[December 26, 2012]

 JUSTICE SOTOMAYOR, Circuit Justice. 
This is an application for an injunction pending appel-

late review filed with me as Circuit Justice for the Tenth 
Circuit. The applicants are two closely held for-profit
corporations, Hobby Lobby Stores, Inc. (Hobby Lobby) and
Mardel, Inc. (Mardel), and five family members who indi-
rectly own and control those corporations.  Hobby Lobby is
an arts and crafts retail chainstore, with more than 13,000 
employees in over 500 stores nationwide.  Mardel is a 
chain of Christian-themed bookstores, with 372 full-time 
employees in 35 stores.  Employees of the two corporations
and their families receive health insurance from the cor-
porations’ self-insured group health plans. 

Under §1001(5) of the Patient Protection and Affordable
Care Act, 124 Stat. 131, 42 U. S. C. §300gg–13(a), non
grandfathered group health plans must cover certain
preventive health services without cost-sharing, including
various preventive services for women as provided in
guidelines issued by the Health Resources Services Ad-
ministration (HRSA), a component of the Department of 
Health and Human Services.  As relevant here, HRSA’s 
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guidelines for women’s preventive services require cover-
age for “all Food and Drug Administration . . . approved 
contraceptive methods, sterilization procedures, and pa-
tient education and counseling for all women with repro-
ductive capacity as prescribed by a provider.”  77 Fed. Reg.
8725 (Feb. 15, 2012) (internal quotation marks omitted).

The applicants filed an action in Federal District Court
for declaratory and injunctive relief under the Free Exer-
cise Clause of the First Amendment and the Religious 
Freedom Restoration Act of 1993 (RFRA), 42 U. S. C. 
§2000bb et seq. They allege that under the HRSA guide-
lines, Hobby Lobby and Mardel will be required, contrary 
to the applicants’ religious beliefs, to provide insurance
coverage for certain drugs and devices that the applicants
believe can cause abortions.  The applicants simultaneously 
filed a motion for a preliminary injunction to prevent 
enforcement of the contraception-coverage requirement,
which is scheduled to take effect with respect to the em-
ployee insurance plans of Hobby Lobby and Mardel on
January 1, 2013.  The District Court for the Western 
District of Oklahoma denied the motion for a preliminary
injunction, and the Court of Appeals for the Tenth Circuit
denied the applicants’ motion for an injunction pending 
resolution of the appeal.

The only source of authority for this Court to issue an 
injunction is the All Writs Act, 28 U. S. C. §1651(a).  “We 
have consistently stated, and our own Rules so require, 
that such power is to be used sparingly.” Turner Broad-
casting System, Inc. v. FCC, 507 U. S. 1301, 1303 (1993) 
(Rehnquist, C. J., in chambers); see this Court’s Rule 20.1
(“Issuance by the Court of an extraordinary writ author-
ized by 28 U. S. C. §1651(a) is not a matter of right, but of 
discretion sparingly exercised”). Unlike a stay of an ap-
peals court decision pursuant to 28 U. S. C. §2101(f), a 
request for an injunction pending appeal “ ‘does not simply
suspend judicial alteration of the status quo but grants 
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judicial intervention that has been withheld by lower
courts.’ ” Respect Maine PAC v. McKee, 562 U. S. ___ 
(2010) (quoting Ohio Citizens for Responsible Energy, Inc. 
v. Nuclear Regulatory Comm’n, 479 U. S. 1312, 1313 
(1986) (SCALIA, J., in chambers)). Accordingly, a Circuit 
Justice may issue an injunction only when it is 
“[n]ecessary or appropriate in aid of our jurisdiction” and 
“the legal rights at issue are indisputably clear.” Wiscon-
sin Right to Life, Inc. v. Federal Election Comm’n, 542 
U. S. 1305, 1306 (2004) (Rehnquist, C. J., in chambers) 
(internal quotation marks omitted).

Applicants do not satisfy the demanding standard for 
the extraordinary relief they seek.  First, whatever the 
ultimate merits of the applicants’ claims, their entitlement
to relief is not “indisputably clear.”  Lux v. Rodrigues, 561 
U. S. ___, ___ (2010) (ROBERTS, C. J., in chambers) (slip 
op., at 2) (internal quotation marks omitted). This Court 
has not previously addressed similar RFRA or free exer-
cise claims brought by closely held for-profit corporations 
and their controlling shareholders alleging that the man-
datory provision of certain employee benefits substantially
burdens their exercise of religion. Cf. United States v. Lee, 
455 U. S. 252 (1982) (rejecting free exercise claim brought 
by individual Amish employer who argued that paying
Social Security taxes for his employees interfered with his 
exercise of religion).  Moreover, the applicants correctly
recognize that lower courts have diverged on whether to
grant temporary injunctive relief to similarly situated 
plaintiffs raising similar claims, Application for Injunction
Pending Appellate Review 25–26, and no court has issued
a final decision granting permanent relief with respect to
such claims. Second, while the applicants allege they will 
face irreparable harm if they are forced to choose between
complying with the contraception-coverage requirement
and paying significant fines, they cannot show that an
injunction is necessary or appropriate to aid our jurisdic-
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tion. Even without an injunction pending appeal, the 
applicants may continue their challenge to the regulations 
in the lower courts.  Following a final judgment, they may,
if necessary, file a petition for a writ of certiorari in this
Court. 

For the foregoing reasons, the application for an injunc-
tion pending appellate review is denied. 

It is so ordered. 
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