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Mav 9. 2012

Mr. Preston Doerflinger
Interim Commissioner
Oklahoma Department of Human Services
P.O. Box 25352
Oklahoma City, Oklahoma 73125

Dear Mr. Doerflinger:

The first purpose of this letter is to inform you that, to the extent that the Oklahoma Department
of Human Services (OKDHS) is implementing Oklahoma Statute (OS) Title 10A$l-6-105
sections (B) and (C) as written, we have concerns that the state is not complying with the
confidentiality requirements in sections 106(bx2xB)(viii) and (x) of the Child Abuse Prevention
and Treatment Act (CAPTA). We intend to work with Oklahoma to ascertain whether the state
is implementing the program in a manner that is consistent with federal law and the extent to
which program improvement is needed to bring the state into compliance. The basis for oru
concern with current law is described in section II of this letter. Section III covers potential
noncompliance as a result of proposed legislation, and section IV outlines next steps to bring the
state into compliance with federal laws and regulations. Oklahomaos CAPTA and Children's
Justice Act (CJA) funding will be in jeopardy if the Administration for Children and Families
(ACF) determines the State is not compliant with these requirements and the deficiencies remain
uncorrected.

The second purpose of this letter is to request your assistance in addressing Oklahoma's
compliance with the title IV-E plan requirement in section a7l(a)(8) of the Social Security Act
(the Act) pursuant to 45 CFR 1355.3?(d). Section II of this letter specifies the reason for this
request, again related to os Title l0A$l-6-105 sections (B) and (c). section III of this letter
specifies the information requested by ACF and important dates during this inquiry.

The third purpose of this letter is to inform you about potential noncompliance with CAPTA and
title IV-E requirements if Oklahoma House Bill (HB) 2735 artd HB 3135 are enacted into law.
We detail our concems with these bills in section III of this letter and describe what actions we
will take if the bills are passed in section IV.
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I. Federal Statutorv Backeround

Before discussing our concerns, we would like to provide you with background on the federal
statutes goveming the release of certain confidential information on children and families
involved in the child welfare system.

CAPTA
Section 106(bx2xB)(viii) of CAPTA requires that states preserve the confidentiality of all
reports and records on child abuse and neglect in order to protect the privacy rights ofthe child
and the child's parents or guardians, except in limited circumstances. Additionally, authorized
recipients of confidential information, such as district attorneys, district court clerks, judges, and
Citizen Review Panels, are bound by the same confidentiality restrictions as OKDHS and cannot
redisclose confidential information. Section 106(bX2XB)(x) of CAPTA requires States to have
provisions which allow for public disclosure of the findings or information about the case of
child abuse or neglect which has resulted in a child fatality or near fatality. Outside of this
provision, States must still preserve the confidentiality of all child abuse and neglect reports and
records pursuant to section 106(bx2xB)(viii) of CAPTA.

Titles IV-B and IV-E
Federal law requires that agencies provide safeguards to restrict the use and/or disclosure of
information regarding children receiving title IV-E or IV-B assistance. Section a71(aXB) of the
Act requires title IV-E agencies to have a plan to provide safeguards restricting use and
disclosure of information conceming individuals assisted by the title IV-E programs. In
addition, in accordance with 45 CFR 1355.30 (pX3), records maintained under titles IV-E and
IV-B are subject to the confidentiality provisions in 45 CFR 205.50. This provision restricts the
release or use of information concerning individuals receiving financial assistance under the
programs governed by this provision to certain persons or agencies that require the information
for specified purposes. The authorized recipients of this information are in turn subject to the
same confidentiality standards as the agencies administering those programs. To the extent that
the records of the state agency contain information regarding child abuse and neglect reports and
recordso such information is subject to the confidentiality requirements in CAPTA.

II. Potential CAPTA and Titles IV-E and IV-B Concerns in OS Title 10AS1-6-105 sections
(Bt and (C)

OS Title 104'$l-6-105(8) permits OKDHS to publicly disclose certain information on cases of
child abuse and neglect that result in a fatality or neaf, fatality in a manner that would extend
beyond the scope of section 106(bX2XB)(x) of CAPTA if implemented as written. Specifically,
the language in the statute allows OKDHS to release information on previous investigations and
other previous agency involvement with the child, regardless of whether it is related to the
specific case of child abuse and neglect that resulted in a fatality or neax fatality. Section
106(bX2XB)(x) of CAPTA specifically limits disclosure to the findings or information about ffte
case of child abuse or neglect that results in afatality or nearfatality (see CWPM section
2.I A. I, Q/A#8). Disclosure of information about a case of child abuse and neglect that did not
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result in a fatality or neax fatality would violate section 106(bX2XB)(vii) of CAPTA, even if a
later case of child abuse and neglect caused the death or near death of the same child.

OS Title 10A$l-6-105(C) requires the district attomeyo district court clerk, and judge to release
information about child abuse or neglect cases that result in a fhtality or near fatality between
seven and 45 days after criminal charges have been filed. This includes information on previous
investigations and court proceedings related to the child, which goes beyond the scope of
otherwise confidential information that may be released in accordance with section
106(bX2XB)(x) of CAPTA. In addition, authorized recipients of otherwise confidential child
protective services information are bound by the same CAPTA confidentiality and disclosure
restxictions as OKDHS (see CWPM section 2.14.1, Q/A #5). Therefore, the redisclosure of
information protected under CAPTA by the district attorney, district court clerk and judge would
violate section 106(bx2xB)(viii) of CAPTA.

In addition, children who are killed or nearly killed as a result of child abuse and neglect may
also be program recipients of title IV-E or IV-B. Therefore, to the extent that the statutory
language in OS Title 10A$1-6-105(B) and (C) also results in the release of information about
recipients of title IV-E or IV-B, the State may be in violation of section a7l(aXB) of the Act,45
CFR 205.50 and 4s CFR 1355.30 (pX3).

III. Potential CAPTA and title IV-EflV-B Non-Compliance as a Result of Proposed State
Leeislation

HB 2735
We have concems that section a(E) of HB 2735 makes the stated assumption that the best
interest of the public is served by public disclosure of information on previous investigations and
agency involvement concerning a child whose cause of death is homicide and who has had
previous agency involvement. Further, the proposed language in section a(G) of HB 2735 would
amend OS l0A$l-6-105(F) and (G) to require OKDHS, the district attorney, the district court
clerko and the judge to publicly release information when the medical examiner determines any
child's cause of death to be homicide, regardless of whether the information is related to the case
of child abuse or neglect in question. Releasing this information, which is beyond the findings
surrounding a case of child abuse or neglect that resulted in a fatality as permitted in section
106(bX2XB)(x) of CAPTA, would violate section 106(bx2xB)(viii) of CAPTA. As discussed
above, redisclosure of information protected by CAPTA by authorized recipients also constitutes
a violation of the CAPTA confidentiality requirements.

In addition, this language is not speciflc to fatalities/near fatalities that are a result of child abuse
and neglect. Not every act of homicide against a child would be considered child abuse because
the perpetrator may not be "person responsible for the child's health, safety, or welfare"
consistent with the definition of child abuse in OS Title l0Agl-1-105(2). This language would
require the release of information about previous, unrelated reports of child abuse or neglect in
violation of section 106(bX2XB)(vii) of CAPTA when a child is killed by a non-caregiver.
Furthermore, if the child received a title IV-E payment or IV-B services, the language would
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require OKDHS to release this information that may be a violation of the confidentiality
requirements in section a7l(aXB) of the Act,45 CFR 205.50 and 45 CFR 1355.30 (pX3).

HB  3135
The proposed language in section I of HB 3135 amends OS Title 10 $1-6-102(H)(l 1) appears to
have the affect of allowing OKDHS to disclose information to the public conceming alleged
child abuse and neglect when federal, state or Tribal law enforcement has already disclosed and
released the information to the public. The information that could be disclosed is limited to
confirmation of the child victim's safety and whether the child victim has been taken into
custody. Specifically, HB3l35 would clarify that nothing in OS Title l0 $620.6 (regarding
agency rules on disclosure of information) shall be construed to mean that OKDHS is not
allowed to disclose this information.

We are concemed that this language would allow OKDHS to disclose confidential information in
violation of section 106(b)(2)(viii) of CAPTA and titles IV-E/IV-B of the Act. In addition, the
language appears to possibly prohibit OKDHS from having a policy that would protect this
information.

IV. Next Steps

Inquiry into Potential CAPTA Non-comnliance
The ACF Regional Office staff will work with Oklahoma to determine whether the State is in
compliance with sections 106(b)(2)(B)(viii) and (x) of CAPTA. To that end, we request that
OKDHS provide ACF with documentation demonstrating compliance by June 30, 2012. If we
determine that the State is in compliance, no further action will be taken. If we ascertain that the
State is not in compliance with sections 106(b)(2)(B)(viii) and (x) of CAPTA, we will work with
the State to develop a plan for corrective action as described in CWPM Section 2.1, Q/A#z.

Inauirv into Potential Title IV-B and IV-E Non-comnliance
As part of our inquiry, we request that OKDHS provide ACF with documentation demonstrating
that the confidential information of children who are recipients of title IV-B services and IV-E
payments is not released pwsuant to the requirements for release of child abuse and neglect
information in OS Title l0A$l-6-105(B) and (C). At the conclusion of this inquiry, ACF will
determine if the aforementioned concern(s) have/has been successfully resolved or whether a
partial review pursuant to 45 CFR 1355.32(d) will be initiated to determine the State's
compliance. If ACF determines that the State is in noncompliance with section 471(a)(8), we
will follow the procedures in 45 CFR 1355.32(dX4) to bring the State into compliance.

Potential CAPTA, Title IV-B and Title IV-E Non-comnliance as a Result of Pronosed State
Leeislation
If Oklahoma enacts legislation as proposed in HB 2735 andlor HB3l35, and ACF is concerned
about compliance issues with CAPTA as a result of these new laws, ACF will take action to
verify whether a problem actually exists. As explained above, if a deficiency is verified, ACF
will notify Oklahoma in writing and the State will be required to take corrective action. If ACF



Page 5 - Mr. Doerflinger, Interim Director

is concerned about compliance issues with title IV-E due to this legislation, we will follow the
procedures outlined above pursuant to 45 CFR 1355.32 to bring the State into compliance. We
advise the State to ensure that any new laws carefully align with federal requirements around
releasing information to the public.

We appreciate the opportunity to work with OKDHS to ensure compliance with federal child
welfare confidentiality requirements. We look forward to continuing to work with you and your
staff on making the necessary statutory adjustments for federal compliance purposes so we can
ensure that Oklahoma continues to receive federal fturding promptly. Should you have any
questions or conserns, please contact meo at 214-767-8466 or by email at
Janis.Brown(Eacf.hhs.qov. You may also contact Dana Huckabee, Child and Family Specialist,
at (214) 767-4542 or by email at Dana.Huckabee@acf.hhs.eov.

SiBqerely,

Ua^W
r*{* nro*rr, LMSW, MSSW
Region VI Program Manager

Marq Youngblood, Chief Operating Officer; Human Service Centers; Oklahoma City, OK
Deborah Smith, Director; CFSD, OKDHS; Oklahoma City, OK
The Honorable Kris Steele, Speaker of the House; Oklahoma House of Representatives;

Oklahoma City, OK
The Honorable Jason Nelsono Oklahoma House of Representatives; Oklahoma City, OK
The Honorable Ron Peters, Oklahoma House of Representatives; Oklahoma City, OK
The Honorable Greg Treat, Oklahoma State Senate; Oklahoma City, OK
Sandra Harrisono Coordinator; Office of Intergovernmental Relations and Policy; OKDHS;

Oklahoma City, OK
Anne Roberts, Commissioner; Oklahoma Commission for Human Services; Oklahoma City,

OK
Sheree Powell, Commudcations Coordinator; Offrce of Communications; OKDHS;

Oklahoma City, OK
Bonnie Clift, Assistant General Counsel; Office of General Counsel; OKDHS; Oklahoma

City, OK
Catherine O'Leary, Assistant General Counsel; Office of General Counsel; OKDHS;

Oklahoma City, OK
Dana Huckabee, Child and Family Specialist; CB, Region VI; Dallas, TX


