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FILED IN THE DISTRICT COURT
OKLAHOMA COUNTY, OKLA.

IN THE DISTRICT COURT OF OKLAHOMA COUNTY APR -1 2010
STATE OF OKLAHOMA

OKLAHOMA PUBLIC EMPLOYEES )
ASSOCIATION, )

)
Plaintiff, )

)
v. ) Case No. CJ-2010-2623

)
STATE OF OKLAHOMA ex rel. )
OKLAHOMA OFFICE OF PERSONNEL )
MANAGEMENT. )

)
Defendant. )

MOTION BY THE OICLAHOMAN FOR AN ORDER ALLOWING
THE OKLAHOMAN TO INTERVENE AS DEFENDANT 

Comes Now The Oklahoman and moves the Court to enter an Order allowing The

Oklahoman to intervene as a party Defendant.

1. The Oklahoman' is a newspaper published by The Oklahoma Publishing

Company, a Delaware corporation. The Oklahoman is published in Oklahoma County,

Oklahoma.

2. The above-described lawsuit seeks injunctive and declarative relief as to an Open

Records Act request made by The Oklahoman through its reporter.

3. The Oklahoman clearly has an interest relating to the subject of this action and is

so situated that disposition of this action without the involvement and participation of The

Oklahoman may as a practical matter impair or impede The Oklahoman 's ability to protect its

interest in obtaining documents under The Oklahoma Open Records Act.

The Oklahoman is also published on line at www.News0K.com, which is also owned and published by The
Oklahoma Publishing Company.



4. In fact, The Oklahoman 's interest is such, that failure to allow The Oklahoman to

intervene in this lawsuit should result in a dismissal of the action for failure to join an

indispensable party.

5. Consistent with Okla. Stat. tit. 12, § 2024 (C), The Oklahoman has attached a

pleading (motion to dismiss), as Exhibit "A" setting forth its initial claims should intervention be

allowed.

WHEREFORE, for the above articulated reasons, The Oklahoman prays that the Court

enter an order allowing The Oklahoman to intervene as a party Defendant and that the court enter

no order or grant any relief or take any substantive actions in this litigation until such

intervention is allowed.

Respectfully submitted,

DOERNER, SAUNDERS, DANIEL & ANDERSON, L.L.P.

By:
Micha Minnis, OBA No. 6251
201 Robert S Kerr Ave Ste 700
Oklahoma City, OK 73102-4203
(405) 319-3500
(405) 319-3509 (Fax)
mminnis@dsda.com

and

S. Douglas Dodd, OBA No. 2389
3205 BOSTON AVE STE 500
Tulsa, OK 74103-3725
(918) 582-1211
(918) 925-5316 (Fax)
sddodd@dsda.com

Attorneys for
The Oklahoma Publishing Company,
d/b/a News0K.com and The Oklahoman



CERTIFICATE OF SERVICE

I certify that on April 1, 2010, a copy of this document was served via email transmission
and mailed to:

Kevin R. Donelson, Esq.
Carole L. Houghton, Esq.
Fellers Snider Blankenship Bailey & Tippens PC
100 North Broadway, Suite 1700
Oklahoma City, OK 73102

kdonelson@fellerssnider.corn
choughton@fellerssnider.com

Attorneys for Plaintiff

Courtesy Copy to: 

Kara I. Smith, Esq.
General Counsel
Oklahoma Office of Personnel Management
2101 North Lincoln Blvd., Ste. G-80
Oklahoma City, Oklahoma 73105

kara.srnith@opm.ok.gov

Attorney for Oklahoma Office of Personnel Management

MichaI Minnis
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IN THE DISTRICT COURT OF OKLAHOMA COUNTY
STATE OF OKLAHOMA

OKLAHOMA PUBLIC EMPLOYEES
ASSOCIATION,

Plaintiff,

V.

STATE OF OKLAHOMA ex rel.
OKLAHOMA OFFICE OF PERSONNEL
MANAGEMENT.

Defendant.

and

OKLAHOMA PUBLISHING COMPANY, d/b/a
THE OKLAHOMAN AND NEWSOK.COM,

Intervenor.

)
)
)
)
)
) Case No. CJ-2010-2623
) Hon. Noma D. Gurich

MOTION TO DISMISS AND SUPPORTING BRIEF

Intervenor, The Oklahoman', moves to dismiss the Petition for failure to state a claim

upon which relief can be granted pursuant to Okla. Stat. tit. 12, § 2012(B)(6) and submits the

following concise brief of articulated reasons and authorities:

The Plaintiff Oklahoma Public Employees Association, ("OPEA"), has alleged in its

Petition, among other things:

1. That The Oklahoman submitted a request for copies of certain public records from

the Oklahoma Office of Personnel Management ("Personnel Office"). Pet. at 3.

2. That the OPEA is a non-profit "association of state employees and taxpaying

citizens of Oklahoma". Id. at 1.

3. That the OPEA is "acting on behalf of all employees of the State of Oklahoma".

1 
The Oklahoman is also published on line at www.News0K.com . Both News0K.com and The Oklahoman are

owned and published by The Oklahoma Publishing Company.
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4. That OPEA thus, "has an interest in the disclosure" of the records sought by The

Oklahoman. Id. at if 15, and

5. The OPEA is asking the Court t enjoin the Personnel Office from releasing any

public records to The Oklahoman in response to The Oklahoman 's Open Records Act request

that disclose "dates of birth of all employees of the State of Oklahoma. Id. at p. 5.

The OPEA has not alleged that all state employees are members of the OPEA; has not

alleged any authority to act on behalf of or pursue claims in law or in equity on behalf of its

members or any or all state employees; and has not alleged any potential particularized harm to

the OPEA as a non-profit association if the relief it requests is not granted.

ARGUMENT AND AUTHORITIES

The Petition should be dismissed because the OPEA has no standing to seek the relief for

which it has prayed. The OPEA has no standing to bring this suit.

At a minimum standing is composed of three elements. These components
are: (1) a legally protected interest which must have been injured in fact i.e., an
injury which is actual, concrete and not conjectural in nature. (2) a causal nexus
between the injury and the complained of conduct, and (3) a likelihood, as
opposed to mere speculation, that the injury will be redressed by a favorable
decision.

Aggrieved status is limited to those persons (a) whose pecuniary interest
in a protected right is directly and injuriously affected or (b) whose rights in
property are either "established or divested" by the trial court's rulings. The
complained of harm must be substantial and immediate as opposed to contingent.

Cities Services Co. v. Gulf World Corp., 976 P.2d 545, 19990K 16, 3-4 (footnotes omitted).

A party whose standing is challenged must show a concrete,
particularized, actual, or imminent injury in fact for which some relief can be
given, and that the interest to be protected is within a statutorily or
constitutionally protected zone. The interest must be direct, immediate, and
substantial, and the litigant must have a personal stake in the outcome.
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Tufbi's Inc. v. City of Oklahoma City, 212 P.3d 1158, 2009 OK 4, 10 (footnotes omitted).

OPEA has not alleged, nor can it meet, the elements required under Oklahoma law to establish

standing to bring the instant lawsuit.

"Standing refers to a person's legal right to seek relief in a judicial forum. It may be

raised as an issue at any stage of the judicial process by any party or by the court sua sponte."

Hendrick v. Walters, 865 P.2d 1232, 1993 OK 162, 11 4. "The key element is whether the party

whose standing is challenged has sufficient interest or stake in the outcome." Matter of the

Estate of Doan, 727 P.2d 574, 1986 OK 15, 117.

Simply because some of the public records that might be produced in response to The

Oklahoman 's Open Records Act document request may contain information about persons who

also happen to be members of the Plaintiff's private association is not sufficient to create

standing for OPEA to bring this suit. The Plaintiff's allegations do not allege any particularized

interest of or potential injury to OPEA. Neither does OPEA allege any right to bring an action in

law or in equity on behalf of its members, much less the thousands of state employees who are

not members of OPEA.

OPEA's first claim is that The Oklahoman is attempting "to circumvent the legislative

process by avoiding the effect of pending legislation." Pet. at 2, 411 7. To the contrary, this is

precisely what the OPEA is attempting to do in the instant lawsuit. "Pending legislation" is not

the law. The OPEA is merely asserting that the law may be changed and that The Oklahoman is

circumventing the legislative process by failing to abide by a bill that is pending, not yet passed

by the legislature and certainly not yet signed into law. Instead, it is OPEA which is trying to

circumvent the existing law (Okla. Stat. tit. 51, § 24A-1, et seq. and Okla. Op. Att'y Gen. No.
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99-33, 2009 OK AG 33) and the legislative process by asking this court presume what the

legislature may do in the future and to enforce non-enacted "pending legislation".

The other claims and objections to disclosure raised by the OPEA are not ones that the

OPEA can make. For example, the OPEA argues that The Oklahoman request would impose

"additional record-keeping requirements" (Pet. at  13-15) on the Personnel Office. This is not

an interest of OPEA and such an interest or objection could only be asserted, if at all, by the

public body (here the Personnel Office) not by individuals or private associations.

Finally, the OPEA claims that "[d]issemination of the requested information violates the

Equal Protection Clause under the Fourteenth Amendment and Article 2 § and Article 2, § [the

subsection is not alleged] of the Oklahoma Constitution".  Pet. at 12. The Fourteenth

Amendment to the Constitution of the United States protects "persons born or naturalized" and

Article 2, § 7 of the Oklahoma Constitution protects "person[s]", not private bodies and

associations such as OPEA. An equal protection claim can only be brought by an individual not

by a private association which claims to have as members, some state employees.

The OPEA has no legally-protected interest that is in any way potentially harmed by the

Personnel Office complying with the requirements of the Oklahoma Open Records Act by

responding to The Oklahoman 's Open Records Act request. OPEA has no standing to bring this

litigation.

CONCLUSION 

The Plaintiff Oklahoma Public Employees Association does not have standing under

Oklahoma law to bring the claims set forth in its Petition and does not state a claim upon which

relief can be granted under Okla. Stat. tit. 12, § 2012(B)(6). Therefore, Plaintiffs Petition

should be dismissed.
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Respectfully submitted,

DOERNER, SAUNDERS, DANIEL & ANDERSON, L.L.P.

By:
Michael Minnis, OBA No. 6251
201 Robert S Kerr Ave Ste 700
Oklahoma City, OK 73102-4203
(405) 319-3500
(405) 319-3509 (Fax)
mminnis@dsda.com

and

S. Douglas Dodd, OBA No. 2389
320 South Boston Avenue, Suite 500
Tulsa, OK 74103-3725
(918) 582-1211
(918) 925-5316 (Fax)
sddodd@dsda.com

Attorneys for The Oklahoma Publishing Company,
d/b/a The Oklahoman and News0K.com



CERTIFICATE OF SERVICE

I certify that on April 1, 2010, a copy of this document was served via email transmission
and mailed to:

Kevin R. Donelson, Esq.
Carole L. Houghton, Esq.
Fellers Snider Blankenship Bailey & Tippens PC
100 North Broadway, Suite 1700
Oklahoma City, OK 73102

kdonelson@fellerssnider.com
choughton@fellerssnider.com

Attorneys for Plaintiff

Courtesy Copy to: 

Kara I. Smith, Esq.
General Counsel
Oklahoma Office of Personnel Management
2101 North Lincoln Blvd., Ste. G-80
Oklahoma City, Oklahoma 73105

kara.smith@opm.ok.gov

Attorney for Oklahoma Office of Personnel Management

Michael Minnis
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