
IN THE DISTRICT COURT OF McINTOSH 	3J Jzi r IN AND FOR THE STATE OF OKLAH  

MAR 2 a2013 

J. SCOT TROWER , 	 CARRIE P1TTMA d Ct,,,,t Clerk WINTOSH COONfi~ 
Plaintiff, 	 BY—____ 	 Depury  

V. 

ROBERT BENNETT, JASON 
HARJO, MICHAEL WINAP and 
OKLAHOMA SCHOOL DISTRICT 
No. 49 C-003, a/k/a RYAL PUBLIC 

APPLICATION FOR TEMPORARY RESTRAINING ORDER AND 
PERMANENT INJUNCTION 

COMES NOW the Plaintiff, Scot Trower, by and through his attorney, and 

pursuant to Okla. Stat. tit. 12 § 1381, et. seq. hereby applies to the District Court for a 

temporary restraining order and permanent injunction prohibiting the defendants from 

holding a sham hearing before a biased school board. Board members Robert Bennett 

and Jason Harjo are using their public station to retaliate against Mr. Trower because Mr. 

Trower exercised his right to free speech. Now both the direct and circumstantial 

evidence establishes that they will terminate Mr. Trower's employment regardless of the 

evidence. 

In support of this application Mr. Trower shows and informs the Court: 

1. THAT this is a sworn document verified by an officer of the court. All 

information recited herein is based upon the undersigned's personal 

conversations with the witnesses or review of the evidence. At the hearing on an 



injunction, the undersigned can prove the following facts: 

2. THAT Mr. Trower is the Superintendent of Ryal Public Schools [school district]. 

Mr. Trower has been an educator for nearly two (2) decades. He was retained by the 

school district in 2011 and since then he has had very high evaluations from two (2) of 

the then three (3) board members. Further, it is well-established Mr. Trower advanced 

the school district through his policies and grant monies; 

3. THAT Mr. Trower is a full time certified administrator who engaged in a lawful 

contract with the school district for the 2012-2015 the school years and beyond. As such 

he is entitled to notice and a meaningful hearing before the school board. See Okla. Stat. 

tit. 70 § 6-101.13. Mr. Trower has complied with all conditions precedent by timely 

demanding such a hearing. A hearing has yet to be scheduled in this matter; 

4. THAT the Defendant is a political corporation organized under the laws of the 

State of Oklahoma and by statute is authorized to sue and be sued in its corporate name; 

5. THAT it has come to Mr. Trower' attention that a hearing before the school board 

will be meaningless because members of the school board are biased and have predetermined 

the issues. Specifically, the board unlawfully met in violation of the Open Meetings Act and 

other infractions, to wit: 

a. That Mr. Trower exercised his right to free speech by talking to a reporter at 

the Oklahoman about the poverty of some of the members of the school district; 

b. That Mr. Trower made many statements to the reporter during a six (6) hour 

interview most of which were positive. Further, approximately five (5) other patrons 



of the school made similar statements to the reporter; 

C. 	That the school board held a regularly scheduled meeting on March 4, 2013, 

and at the time there were only (2) duly elected or qualified school board members. 

The newspaper article attributing statements to Mr. Trower had been published ten 

(10) days before on February 24, 2013. Thus, the school board members had more 

than sufficient time to place the matter on the school agenda they chose not to and 

also chose not to place an executive session on the agenda; 

d. That at the March 4, 2013 meeting there was numerous complaints about the 

news article by the patrons of the school district. Intimidated, the two (2) school board 

members designated a third (3) person as an soon to be appointed member even 

though this designated member had been very outspoken against Mr. Trower and had 

called for his resignation; 

e. That the same evening these three (3) people immediately met in an 

unscheduled executive session where they discussed Mr. Trower's employment. 

At that time it was determined that Mr. Trower should be terminated from the school 

district; 

f. That the school board's action was not only unlawffil, it was a criminal 

violation of the Open Meeting Act. See Okla. Stat. tit. 25 § 301, et. seq. 

g. That the school board members are required to post in advanced sufficient 

information to notify the public that an executive session will be proposed; identify 

the items of business in executive session and state the specific statute authorizing the 



executive session. Okla. Stat. tit. 25 § 311(B)(2)(a)(b)(c); 

h. That the school board members are further required "identify all items of 

business to be transacted by a public body at a meeting. . . ." See Okla. Stat. tit. 25 

§ 311 (13)(1). In this instance the school board members did not mention discussion or 

action on Mr. Trower's employment, 

i. That additionally, the school board members did not post an agenda 

referencing any executive session even though the statute mandates that the agenda 

shall contain "sufficient information to notify the public that an executive session 

will be proposed; identify the items of business in executive session and state the 

specific statute authorizing the executive session as mandated by statute; 

j. That action of the school board members was not only void, they were 

criminal and carry a punishment up to a year in the county jail. See Okla. Stat. tit. 

25 §§ 313, 314; 

k. That when the school board members were notified of their unlawful actions 

the members hand picked another school board member who would agree to terminate 

Mr. Trower's employment. Thus so armed, the school board met again on March 12, 

2013, and, not surprisingly, voted that cause existed to terminate Mr. Trower's 

employment; 

6.THAT the current school board members are openly hostiole to Mr. Trower and 

there is no chance he will receive a fair hearing in front of them; 



7. 	THAT it is from these events that Mr. Trower seeks relief; specifically, the 

issuances of an immediate ex parte injunction or an emergency hearing. 

ARGUMENTS AND AUTHORITIES 

Mr. Trower is entitled to a fair hearing before an unbiased school board. Unless this 

Court intervenes Mr. Trower will be denied due process of law. The Due Process Clause of 

the Fourteenth Amendment to the United States Constitution guarantees that no state shall 

deprive any person of life, liberty or property without due process of law. In the context of 

employment rights, the issue will normally be property and/or liberty interests. In Cleveland 

Board of Education v. Loudermill, 470 U.S. 532, 104 S.Ct. 1487, 84 L.Ed. 2d 494 (1985), 

the Court determined, as here, when a public employee possessed such an interest he was 

constitutionally entitled to notice and a fair hearing to present his side of the story. 

"A fair trial in a fair tribunal is a basic requirement of due process. Fairness, of 

course, requires an absence of actual bias. . . ." In re Murchison, 349 U.S. 133 (1955). "Due 

process requires that hearings take place before an impartial tribunal. Id. In Staton v. Mayes, 

552 F.2d 908 (lOthCir.  1977), a superintendent of schools was dismissed after a hearing by 

the board of education. Members of the school board had campaigned that if elected they 

would fire the superintendent. The Court found that these statements revealed "a tribunal not 

meeting the demands of due process for a hearing with fairness and the appearance of 

fairness" and remanded the case for factual findings. 

The Oklahoma Legislature has determined that school board decisions are usually 

final as to administrators. See Okla. Stat. tit. 70 § 6-101.14. Furthermore, although Mr. 



Trower has a remedy at law, he will still be irreparably harmed by this sham hearing 

because the Court has stated that a fair appeal does not rectify an unfair trial judge. 

Ward v. Village of Monroeville, 409 U.S. 57, 58, 93 S. Ct. 80, 82, 34 L. Ed.2d 

267(1 972)(holding "[t]he defendant is entitled to a neutral and detached judge in the first 

instance"). 

Further, this Court has the right and obligation to enjoin public boards when they have 

acted illegally and a plaintiff can show execution of such acts would cause irreparable injury 

to his rights or privileges that are cognizable in equity. Stephens v. Borgman, 1949 OK 166, 

210 P.2d 176. Injunctions are also appropriate against the discretionary actions of public 

boards themselves where irreparable if it appears the agency action is undertaken for 

untenable reasons or to an unreasonable extent. Shadid v. Oklahoma Alcoholic Beverage 

Control Board, 1982 OK 3, 639 P.2d 1239. This Court has the discretion to restore order by 

the issuance of a temporary injunction. See Truttman v. City ofMcAlester, 19520K 148, 243 

P.2d 352; Smilie v. Taft Stadium Bd. of Control, 1949 OK 42, 205 P.2d 301. Because 

injunction is an extraordinary remedy, the power to issue injunctions should be exercised 

"sparingly and cautiously, and only in cases reasonably free from doubt." Payne v. Jones, 

1944 OK 86, ¶ 4, 146 P.2d 113, 118. However, a District Court's order was appropriate 

when the Court issued a temporary injunction as necessary to preserve the status quo while 

the plaintiff sought declaratory and injunctive relief when the temporary injunction was based 

upon plaintiffs due process rights to participate in administrative proceedings with a 

"meaningful opportunity to be heard ."Daffin v. State ex rel. Dept. of Mines, 2011 OK 22, ¶ 



6,251 P.3d 741, 745. 

The four criteria considered in deciding an application for preliminary injunction are 

"1) the applicant's likelihood of success on the merits, 2) irreparable harm to the party 

seeking relief if injunctive relief is denied, 3) relative effect on the other interested parties, 

and 4) public policy concerns arising out of the issuance of injunctive relief." Dorchester 

Hugoton, Ltd. v. Dorchester Master Ltd. Partnership, 1996 OK CIV APP 60,925 P.2d 1222, 

1225.Unless this Court intervenes Mr. Trower will be further harassed and irreparably 

harmed and deprived of his statutory right to a fair hearing. First, the board's action was so 

inappropriate and unlawful that Mr. Trower is likely to succeed. Further, since this is the 

only administrative hearing available to Mr. Trower he will be irreparably harmed if the 

Court does not compel the board members to recuse. Additionally, an injunction will 

preserve Mr. Trower's statutory rights and the board members have discarded the right to 

equitable relief because of their unclean hands. Finally, the public policy of this state is that 

administrative boards should be fair and not disregard the law. 

The Timing, Method, and Act of Attempting to Terminate Mr. Trower is Criminal 
Retaliation For His Exercise of His First Amendment Right to Speak on a Matter of 
Public Concern. 

The school board members are engaging in a sham hearing. They are retaliating 

against Mr. Trower for the exercise of his right to speak. Generally speaking, government 

action which chills constitutionally protected speech or expression contravenes the First 

Amendment. Riley v. National Federation ofthe Blind ofNorth Carolina, 487 U.S. 781,794, 

108 S. Ct. 2667, 2676, 101 L. Ed.2d 669 (1988); Gehl Group v. Koby, 63 F.3d 1528, 1534 



(10th Cir. 1995). Moreover, there should be a finding of retaliation if the plaintiff establishes 

the government action is a "substantial or motivating factor in the retaliation." United 

States v. Raymer, 941 F.2d 1031, 1040 (10th Cir.1991). In Board of Comm'rs, Wabaunsee 

Cty. v. Umbehr, 518 U.S. 668. 116 S. Ct. 2342 (1996), the Court held that a county board of 

commissioners will cross into unconstitutional territory if it terminates an independent 

contractor for asserting his first amendment rights. The Court, furthermore, instructed that 

even where the background law allows a government agency to terminate a contractor at will, 

the agency lacks carte blanche to do so in retaliation for constitutionally protected conduct. 

Id. at 677. 

The Tenth Circuit has developed a three-part test for considering First Amendment 

retaliation claims: (1) the plaintiff was engaged in constitutionally protected activity; (2) the 

defendant's response would have chilled an ordinary person from continuing in that 

constitutionally protected activity; and (3) the defendant's response was substantially 

motivated by the exercise of the constitutionally protected activity. Worrell v. Henry, 219 

F.3d 1197, 1212 (10th Cir.2000). 

Unless this Court intervenes Mr. Trower will be subjected to a sham hearing before a 

tribunal with biased members who are using their station to further an agenda in a fashion 

which unlawfully compromises and excessively burdens Mr. Trower. Applying the above 

criteria Mr. Trower has established a first amendment violation by the school district. Mr. 

Trower had a right to speak about the level of poverty in the school district because it is a 

matter of public concern and his statements may well provoke action by responsible parties. 



Further, there is no doubt that attempting to terminate someone's employment would be 

viewed by a reasonable person as chilling one's speech. Similarly, the defendant's response 

is substantially motivated by Mr. Trower's speech. First, the level of anger against Mr. 

Trower at the March 4, 2013 meeting was extreme and vitriolic. The anger was such that he 

board members violated the law to appease the crowd. Additionally, board members who 

were favorable to Mr. Trower immediately turned on him at the meeting. Moreover, it was 

well established that Mr. Trower was doing very good work for he school district as evinced 

by his evaluations. Finally, the persons who participated in deciding Mr. Trower's fate were 

candidly outspoken in stating they will terminate Mr. Trower' s employment. 

Accordingly, Mr. Trower prays for the following relief; 

• 	That this Court issue a temporary and permanent restraining order enjoining these 

school board members from ever presiding over the employment of Mr. Trower; 

• That this Court issue a temporary restraining order rescheduling the due process 

hearing at a mutually convenient time after a hearing on the permanent injunction 

against the school district; 

Any such other relief at law or equity that this Court deems just and proper. 



Respectfully submitted to the Court and delivered to: 
Andy Fugitt 
Center for Education Law 
900 N Broadway Ave # 300 
Oklahoma City, OK 73 102-5828 

As of March 26, 2013, by 

/3~/` Richar O'Carroll OBA #11947 
O 'Carroll & 0 'Carroll 
2171 North Vancouver 
Tulsa, OK 74127 918-584-4192 
troc@cox.net  

ATTORNEYS FOR J. SCOT TROWER 

VERIFICATION 

I, Richard O'Carroll , do solemnly swear and attest that I have done due diligence 

in this matter, that I have read the foregoing facts and I do verily believe that they are true 

and correct to the best of my knowledge and be

/c/ 
lief. 

iticha d O'Carroll 

Subscribed and Sworn before me by a person known to me a Richard O'Carroll 
on March 26, 2013 

No)ry Public 



CARRIE PITTMAN, Court Clerk 
McINTOSH COUNTY 

BY 	 Jeputy 

;Z'  

IN THE DISTRICT COURT OF McINTOSH COUNTY 
IN AND FOR THE STATE OF OKLAHO 	1 

J. SCOT TROWER, 	 MAR 2 62013 

Plaintiff, 

V. 

ROBERT BENNETT, JASON 
HARJO, MICHAEL WINAP and 
OKLAHOMA SCHOOL DISTRICT 
No.49 C-003, a/k/a RYAL PUBLIC 

ORDER SETTING THE PLAINTIFF'S APPLICATION FOR TEMPORARY 
RESTRAINING ORDER AND PERMANENT INJUNCTION FOR HEARING 

NOW this 22' , day of March, 2013, the above styled and numbered cause 

comes on for setting on the Plaintiffs application for a temporary order and injunction. 

The Court, upon review of the file and hearing arguments of counsel, hereby sets this 

matter for hearing on the 	day of 4/71 u 7  20113, before the 

undersigned judge at the McIntosh County Courthouse. The Court further FINDS that the 

school board hearing purporting to terminate the Plaintiff, which has yet to be set, shall 

not occur until the Court hears this matter. 

IT IS SO ORDERED. 

—\- 
Judge o1he District Court 

o 'Carroll & 0 'Carroll 
2171 North Vancouver 
Tulsa, OK 74127 
918-584-4192 

troc@cox.net  

STATE OF OKLAHOMA 
COUNTY OF McIIffOSH } ss 

I, Carrie Pittman, Court Cleric, within and for the 
County of McIntosh, State of Oklahoma, hereby certify 
that the abovç'd is a true and correct 
copyoftiie 	'li ( 	 in this  
matter, as the same appears as record in my office, in 
Witness Whereof, I hereunto set my h5nd affix my 
official sL OIdahoma this _ 

20t3 
_ 

 
Carrie Pittman 

QQn 


