IN THE DISTRICT COURT OF OKLAHOMA COUNTY

STATE OF OKLAHOMA

STATE OF OKLAHOMA,


)







)




Plaintiff,

)







)

vs.





)


CF-06-3870






)




CLAUDE FONTENOT,


)







)




Defendant.

)

STATE’S MOTION TO RECONSIDER
The State of Oklahoma respectfully requests that the Court reconsider its prior order sentencing the Defendant to Avalon’s Carver Center because (1) it is located within 2,000 feet of a park thus causing the Defendant to commit a felony violation of 57 O.S. § 590 and subjecting the Defendant to criminal prosecution and (2) those convicted of Sexual Abuse of a Child are expressly prohibited by 22 O.S. § 988.2(8) from being sentenced to “community punishment” which includes “restrictive housing facilities” such as Avalon’s Carver Center.
Factual Summary


The Defendant began molesting his granddaughter, M.B., when she was nine years old.  M.B. endured her grandfather’s sexual advances for the next six years which included tongue kisses, the Defendant trying “to get in [her] pants”, touching her “butt”, touching her breasts, rubbing her upper legs, trying to get her alone, repeated questioning about her sexual activity,  and inappropriate stares at her body parts.
These sexual advances towards nine and ten year old M.B. occurred “a couple of times a week” while her parents were living in Oklahoma City.  After her parents moved to another part of the state, the Defendant would molest eleven to fifteen year old M.B when she came to visit.  M.B. also said that she felt like her grandfather had done sexual things to her which she had pushed out of her mind.  M.B. did not disclose this sexual abuse by her grandfather until she saw the Defendant and her little sister, H.B., in bed together.

As M.B. approached her sixteenth birthday, the Defendant turned the focus of his sexual advances to his other granddaughter, H.B., the little sister of M.B.  Twelve year old, H.B., would stay the night at her grandfather’s house with him and his common-law wife, Gina Vallion.  Ms. Vallion would sleep in separate bedroom while the Defendant and H.B. slept in the same bed together.

On one of these occasions, the Defendant was laying behind H.B. with his stomach up against her back.  He then “put his hand in my pants.”  His hand went underneath her underwear and he moved his hand “side to side and back and forth” for what “seemed like a long time”.  “He would try to put his finger inside by pressing but just the tip of his finger would go inside her.  She said that would hurt.”  Id.

When the Defendant’s sexual abuse of M.B. and H.B. came to light, the Defendant’s adult daughter, M.S., disclosed that he began molesting her when she was in the fourth grade by coming into her room, rubbing his fingers on her vaginal area and sometimes putting his fingers inside her vagina.
  The statute of limitations precluded the charging of the Defendant with his sexual molestation of his daughter, M.S., however, the state had submitted notice that it intended to introduce evidence of this molestation at the instant trial pursuant to 12 O.S. §§ 2413-2414.
Procedural Summary


On June 16, 2006, the Defendant was charged with two counts of Lewd Acts With a Child.  A preliminary hearing was held on October 10, 2006, at which both M.B. and H.B. testified.  The Defendant was bound over on two counts of Sexual Abuse of a Child.

Over two years after being criminally charged and almost ten years after he began molesting M.B. the Defendant “accepted responsibility for his actions” and entered a blind plea on October 15, 2008.  A pre-sentence investigation report (PSI), which did not include any details of the sexual abuse inflicted by the Defendant upon H.B. and M.B., had previously been prepared.  The PSI did not indicate that the Defendant provided the probation officer any details of his sexual abuse of his granddaughters.

At the blind plea sentencing, the Court sentenced the Defendant to a twenty year sentence with three years to serve in Avalon’s Carver Center, a community based “restrictive housing facility” and the remainder of the sentence to be suspended.  22 O.S. § 991a(A)(1)(u).  The State had requested a sentence in the Department of Corrections of twenty years with the final fifteen years to be suspended
 while the Defendant had requested a suspended sentence or alternatively placement in the community at Avalon.

Subsequent to the imposition of the sentence, the undersigned counsel for the State while researching whether the Court had imposed a valid sentence learned that Avalon’s Carver Center is located approximately 813 feet from Ted Reynolds Park thus precluding registered sex offenders from residing at that facility.

Argument & Authority

I. Avalon’s Carver Center Cannot Legally House Registered Sex Offenders Because It Is Located Within 2000 Feet Of A Park.

The Defendant, having been convicted of Sexual Abuse of a Child, is required by statute to register as a sex offender while at Avalon’s Carver Center.  An exception exists only for those sex offenders who are currently “incarcerated in a maximum or medium correctional institution of the Department of Corrections.”  57 O.S. § 582(C).  The Defendant is not in the custody of the Department of Corrections and is certainly not in a maximum or medium security facility.

57 O.S. § 590 makes it a felony offense for a registered sex offender to reside, either temporarily or permanently, within 2,000 feet of a park.  No exception known to the undersigned assistant district attorney exists which would permit the Defendant to legally reside at Avalon’s Carver Center.
  District Attorney, David Prater, has authorized written notification to Avalon that any registered sex offender residing at the Carver Center is subject to criminal prosecution.

This is much more than a technical violation of the statute.  Not only does the judgment of the Court directly conflict with a criminal statute thereby subjecting the Defendant to felony prosecution, the safety of the community cannot be protected at the relaxed environment at Avalon’s private pay Carver Center.

After the undersigned counsel for the State spoke with Heather Herndon from Avalon, who testified on behalf of the Defendant at sentencing, it became apparent that Avalon’s private pay facility at Carver Center resembles a dormitory more than it does a prison.  It is not a lock-down facility.  The “clients” (not inmates) are housed, not in cells or on a pod, but in their rooms.  They are free to come and go to work and presumably for other activities such as doctor and counseling appointments.  Weekend passes are sometimes allowed.  According to Ms. Herndon, it is even less secure than other facilities Avalon operates.

There is little difference in the danger the community faces from sex offenders residing at the Carver Center than they would be if they were residing at that location in private residences.  In essence, Avalon’s Carver Center is a community sentencing placement never designed to house sex offenders.  Given it’s proximity to a public park any sentence which includes housing at this “restrictive housing facility” directly violates the criminal statutes of the State of Oklahoma.

II. Oklahoma Statutes Specifically Forbid Sentencing Sex Offenders To A Community Punishment Such As Avalon’s Carver Center. 

Avalon is a “restrictive housing facility”.
  “Restrictive housing facilities” became statutorily recognized in Oklahoma in 1999 with the adoption of the Oklahoma Community Sentencing Act.
  The Community Sentencing Act added placement at a “restrictive housing facility available in the community” to the sentencing options of the Court as part of a suspended sentence.  Id. at § 31 codified at 22 O.S. § 991a(A)(1)(u).  Section 2 of the Community Sentencing Act clarifies that a “community sentence” or “community punishment” is simply a “punishment imposed by the court as a condition of a deferred or suspended sentence for an eligible offender” such as placement in a restrictive housing facility as part of a suspended sentence.  Id. codified at 22 O.S. § 988.2(A)(1)(2).
However, in defining the term “eligible offender” the legislature placed restrictions on who may be sentenced to a community punishment.  The statutes specifically preclude those convicted of Sexual Abuse of a Child from being sentenced to a community punishment such as Avalon’s Carver Center.  22 O.S. § 988.2(A)(8) provides that “no person who has been convicted of or who has entered a plea other than not guilty to a felony enumerated in Section 13.1 of Title 21 of the Oklahoma Statutes shall be eligible for a community sentence or community punishment”.    21 O.S. § 13.1 includes “any crime against a child provided for in Section 7115 of Title 10 of the Oklahoma Statutes.”  Id. at 13.1(14).
In granting courts the ability to sentence defendants to community punishment, the Oklahoma Legislature also precluded a dangerous class of criminals from community punishment including those who sexually abuse children.  Thus, the State of Oklahoma respectfully submits that the Court was without authority to sentence the Defendant to a restrictive housing facility.
Conclusion
In summary, sentencing the Defendant to reside at a facility within 2,000 feet of Ted Reynolds Park is causing the Defendant to commit a felony offense.  Furthermore, Oklahoma’s Community Sentencing Act forbids community punishment, such as placement at Avalon’s restrictive housing facilities, for those convicted of sexually abusing children.

Therefore, the State of Oklahoma respectfully requests that the Court reconsider its previous order placing the Defendant in Avalon’s community-based Carver Center and convert the incarceration portion of the Defendant’s sentence to be served in the Oklahoma Department of Corrections.
Respectfully submitted,
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Order Setting Hearing


A hearing on this matter is hereby set for the ________ day of __________________, 2008 at ____:_____.  The State is to provide notification to Defense Counsel. The Defendant, his counsel, and a representative of the District Attorney’s Office are hereby ordered to appear before the Court that date and time.









DISTRICT JUDGE
Certificate of Service


I hereby certify that the foregoing pleading was mailed postage prepaid this _____ day of October, 2008, to the following attorney for the Defendant:

Josh T. Welch
Welch Law Firm

101 Park Ave, Suite 600

Oklahoma City, OK  73102








____________________________________








Office of the District Attorney
� See State’s Exhibit A – interview of M.B. (attached to Court and Defense Counsel’s copies, not filed of record to protect the identity of the victim) and Preliminary Hearing Transcript.





�  See State’s Exhibit B – interview of H.B. (attached to Court and Defense Counsel’s copies, not filed of record to protect the identity of the victim) and Preliminary Hearing Transcript.





� H.B. did not testify to actual penetration at the Preliminary Hearing.





� See State’s Exhibit C – interview of M.S. (attached to Court and Defense Counsel’s copies, not filed of record to protect the identity of the victim).





� Defense counsel was permitted to be present during the PSI interview of the Defendant presumably because of a pending criminal investigation of defense counsel which tangentially involves the instant case.





� A number of factors went into the State agreeing to stand on such a low split sentence for a serial child molester.  Those factors included the strong desire of the two teenage victims not to have to testify again against their grandfather, reluctance of the Defendant’s adult daughter to testify concerning his sexual abuse of her, practical considerations of a possible acquittal or successful appeal, lack of disclosure of any sexual abuse involving actual sexual intercourse or sodomy, and the Defendant’s apparent progress in sex offender counseling.





� See State’s Exhibit D – aerial photo of Avalon’s Carver Center and Ted Reynolds Park (attached).





�  An exception exists for sex offenders residing in hospitals or other facilities licensed to provide “medical services”.  57 O.S.  § 590.  According to Ms. Herndon, Carver center does not provide any “medical services”.  It does provide substance abuse counseling but not to Mr. Fontenot.


� See State’s Exhibit E – Letter from Avalon Describing Services (attached).





� See  State’s Exhibit F - Oklahoma Session Laws 1999, 1st Extr. Sess., HB 1008, c. 4, emerg. eff. July 1, 1999 (attached).
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