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IN THE DISTRICT COURT OF POTTAWATOMIE COUNTY 
STATE OF OKLAHOMA 

 
GREATER SHAWNEE AREA   ) 
CHAMBER OF COMMERCE,  ) 
      ) 
  Plaintiff,   ) 
      ) 
v.      ) Case No. CJ-2012-349 
      ) 
CITY OF SHAWNEE, OKLAHOMA, ) 
a municipal corporation, and the CITY ) 
OF SHAWNEE, OKLAHOMA, ex rel the ) 
CITY COMMISSION OF THE CITY OF ) 
SHAWNEE, OKLAHOMA,   ) 
      ) 
  Defendants.   ) 

 
DEFENDANTS’ RESPONSE TO 

PLAINTIFF’S REQUEST FOR A TEMPORARY RESTRAINING ORDER 

 Defendants City of Shawnee, Oklahoma, and the City of Shawnee ex rel. 

the City Commission of the City of Shawnee (the “City”) submit the following as 

their Response to Plaintiff’s Request for a Temporary Restraining Order: 

STATEMENT OF FACTS 

 On September 6, 1994, the City adopted Resolution 5848 (the 

“Resolution”), attached as Exhibit “1,” which created the Greater Area Shawnee 

Area Convention and Visitor Bureau (“CVB”) and the Tourism Advisory 

Committee (“TAC”) to promote and facilitate tourism in the City of Shawnee.  

Both entities were to be funded through the City hotel tax collected from City of 

Shawnee Occupancy Surcharge Ordinance of 1994 (the “hotel tax”).  This 

Ordinance is attached as Exhibit “2.” 
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 On the same date, the City entered into a Contract for Services (the 

“Contract”) with the Greater Shawnee Area Chamber of Commerce (“Plaintiff”) 

for certain services relating to encouraging, promotion, and fostering of visitor 

and tourism conventions, conferences, and general tourism development.  The 

Contract is attached as Exhibit “3.”   

 The Contract between the parties has no definite term. It has no 

requirements for notice of intent to terminate. It lacks clarity. It does not clearly 

define the roles and obligations of the parties. It requires only a monthly payment 

by the City to Plaintiff of the revenues from the 1994 tax, which is $1.00 per room 

per night.  

 Although the Contract was not amended to include revenues of the 2004 

tax, which provide for 5% or $1.00 per room per night, whichever is greater, the 

City has paid over 99% of the hotel tax it collects every month, including for the 

month of August, 2012. The established practice of the parties is for payment to 

be made mid-month in the month following the month the City receives the funds.  

 The City terminated the Contract on August 13, 2012. The City’s next 

payment would have been made in mid-September, 2012. Accordingly, the City 

gave Plaintiff thirty days’ advance notice, as would be appropriate under a 

month-to-month contract. 

 Plaintiff now seeks an Temporary Restraining Order, with other relief, to 

prevent the City from terminating the Contract. The City will address the merits of 
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the case in its Answer to the Petition. As Plaintiff state in its Petition, in order to 

obtain injunctive relief, it must prove: (1) a showing that Plaintiff will ultimately 

succeed on the merits; (2) Plaintiff will suffer irreparable injury if the relief is not 

granted; (3) the granting of the relief will not cause irreparable harm to the other 

party; and (4) the public interest.   Using that test, the injunctive relief sought by 

Plaintiff should not be granted.  

I.  PLAINTIFF HAS NO LIKELIHOOD OF 
SUCCESSON THE MERITS. 

 A. The Contract Is Invalid Under the Constitution and Laws 
of Oklahoma Because It Lacks Sufficient Controls and 
its Term Is For Multiple Years. 

 In its Petition, Plaintiff asks the Court find the Contract exists in perpetuity. 

It offers no alternative theory. Regardless of whether Plaintiff wants the Contract 

to extend indefinitely or for some shorter period to be determined, its argument is 

clearly unconstitutional and must fail because municipalities cannot contract 

beyond the current year’s revenues without the consent of the taxpayers under 

Article 10, Section 26, of the Oklahoma Constitution.  

 As emphasized by the Oklahoma Supreme Court in its syllabi in both 

Independent School Dist. No. 1 v. Howard, 1959 OK 17, ¶0, 336 P.2d 1097, and 

Consolidated Sch. Dist. No. 6 v. Panther Oil & Grease Mfg. Co., 1946 OK 137, 

¶0, 168 P.2d 613:   

“The intent and plain purpose of section 26, article 10, of the 
Constitution is to require a municipality to carry all its corporate 
operations upon a cash or pay as you go plan.  The revenue of 
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each year must take care of the expenditures of such year and any 
liability sought to be incurred by contract, express or implied, 
executed or executor, in excess of such current revenue in hand, or 
legally levied, is void, unless is be authorized by the vote of the 
people and within the limitations therein provided.” 

Further, “it is unconstitutional to require municipalities to perpetuate contracts 

beyond the constitutionally permitted one year.” City of Bixby v. State Dept. of 

Labor, 1996 OK CIV APP 118, ¶10, 934 P.2d 364. 

 To pass Constitutional muster, the Contract must be detailed in its 

requirements and specifications; the provisions and restrictions must be 

protective and stringent, maintaining ultimate government control. Otherwise, the 

funds become a gift. Way v. Grand Lake Ass’n, Inc., 1981 OK 70, 635 P.2d 1010 

(upholding a statute because protections were in place) and Orthopedic Hospital 

of Okla. v. The Okla. State Dept of Health, 2005 OK CIV APP 43, 118 P.3d 216 

(finding a statute unconstitutional for failure to have sufficient controls.) 

 In its syllabus, the Court in Consolidated Sch. Dist. No. 6 v. Panther, also 

held that “[e]veryone is presumed to know the law, and whoever contracts with 

such municipality or furnishes it supplies does so with reference to the law; if 

such persons go beyond the limitations imposed, they do so at their own peril.”  

Id. [Emphasis added.] See also Independent School Dist. No. 1 v. Howard, 1959 

OK 17, ¶6, 336 P.2d 1097 (“whoever contracts with a municipality does so with 

notice of the limitations of its or its agents’ powers”). 

 Plaintiff cannot overcome these Constitutional provisions. 
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 B.  The Enacting Ordinance Gives the City Commission the 
Power to Amend the Method of Administration of the 
Tax.  

 The provisions of the ordinance enacting the hotel tax gave the City the 

power to change the manner of administration of the tax. See Section 24-145 of 

Ordinance 1681NS, the 1994 Tax; and Section 3 of Ordinance 2156 NS, the 

2004 Tax now codified in the Shawnee Municipal Code as Section 25-229. This 

Ordinance is attached as Exhibit “4.” That provision states:   

Sec. 25-229. - Amendments.  “The people of the city, by their 
approval of this article (Ordinance No. 2156NS and Ordinance No. 
1681NS, as amended) at the election provided in section 25-228 
authorize the city commission, by ordinance duly enacted, to make 
such administrative and technical changes or additions in the 
method and manner of administering and enforcing this article as 
may be necessary or proper for efficiency and fairness, except that 
the rate of the surcharge provided in this article shall not be 
changed without approval by the qualified city voters, as provided 
by law.” 

 Clearly, it was the intent of the voters that the Commissioners not 

relinquish their right to control how the administration of the tax would take place. 

They made this statement twice. The use was restricted; the amount was 

restricted; but in all other matters, the right of control remains with the City. 

 Neither the Contract between Plaintiff nor the Resolution creating the TAC 

and the CVB were approved by an ordinance. In the absence of such an 

ordinance, the City alone has the power to expend and direct the funds as 

required in Section 25-234, Shawnee Municipal Code: 
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“Funds collected pursuant to this article shall be set aside and used 
exclusively for one or more of the following purposes:  
 

(1) Encouraging, promoting and fostering visitor and 
tourism conventions, conferences and tourism 
development in the city. 

 
(2) Solicitation of visitor attractions, events, tourism, 

conferences, conventions and meetings in the city.” 
 

 C. The Contract, on its Face, Has no Definite Term, 
Requiring Only Month to Month Payments by the City. 

 The Contract has neither a definite term nor requirements for notice of 

intent to terminate the Contract. It requires only a monthly payment by the City to 

Plaintiff for the revenues of the 1994 Tax. See Exhibit 3, ¶ 4, the Contract. The 

City has complied by making this payment, every month, including the month of 

August, 2012, to Plaintiff. See Exhibit “5,” Affidavit of Cynthia Sementelli, Finance 

Director for the City. 

 The established practice of the parties is for the payment to be made mid-

month in the month following the month in which the City receives the funds. The 

Contract was terminated August 13, 2012. Exhibit “6,” Minutes of the August 13, 

2012 Meeting of the City Commission. The next payment is not due until mid-

September, more than thirty days after the date of termination. 

 Contracts which have no fixed term and the duration of which is indefinite 

may be terminated by either party at any time, and no action arises from the 
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breach thereof. Dunn v. Birmingham Stove & Range Co., 1935 OK 107; 44 P.2d 

88. 

 D.  Should the Contract Be Determined Valid For An 
Indefinite Term, the City Has the Right to Terminate the 
Contract Due to Plaintiff’s Breach by Diverting Funds 
From The Intended Use. 

 The Ordinance enacting the hotel tax specifically limits the purpose for 

which the funds may be expended. Section 25-234, Shawnee Municipal Code.   

The Contract between the parties, as well as the Resolution creating the CVB 

and the TAC, also limits the purpose for the expenditure of the funds. See 

Exhibits “3”, the Contract, ¶¶ 1-2 and, Section VI, respectively. The Contract 

authorizes payments to Plaintiff for “all the expenses and salaries of the TAC, 

which is the legitimate use of the funds from the hotel tax. Exhibit “3.” 

 There are no salaries for the TAC. However, Plaintiff does incur salary 

expense and benefits in providing a staff for the CVB, which has always been 

paid from the proceeds of the hotel tax. Exhibit “7,” ¶ 19, 20, 21, 22, and 24, 

Response to manager letter 12/6/11 by Nancy Keith, Plaintiff’s President and 

CEO.1 Plaintiff has also used the hotel tax funds to pay other 

management/administrative fees, including a share of Plaintiff’s janitorial service,  

bookkeeping expenses, the salary of Plaintiff’s President, Receptionist, and 

Administrative Assistant, and certain equipment charges.  Exhibit “7,” ¶¶ 11, 18, 

                                            
1 Handwritten notes made on the original of this document have been redacted. 
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and 19, Response to manager letter 12/6/11 by Nancy Keith, Plaintiff’s President 

and CEO. The payment of these expenses is an appropriate and legitimate use 

of the funds from the hotel tax under the Contract, the Resolution, and the 

Ordinance. Other expenses made by charged by Plaintiff, however, are improper 

and illegal. 

 Article 10, Section 17, of the Oklahoma Constitution specifically states that 

“[t]he Legislature shall not authorize any county or subdivision thereof, city, town, 

or incorporated district, to become a stockholder in any company, association, or 

corporation, or to obtain or appropriate money for, or levy any tax for, or to loan 

its credit to any corporation, association, or individual.”  [Emphasis added.]   

 On August 20, 2009, Plaintiff purchased just over two acres of land near I-

40 and Harrison in the City of Shawnee, with the intention to build a new visitors’ 

center at that location. See Exhibit “8,” Mortgage and Warranty Deed to Plaintiff, 

and Exhibit “7,”  ¶¶ 8, 9, and 12, Response to manager letter 12/6/11 by Nancy 

Keith, Plaintiff’s President and CEO. The purchase price for the land bought by 

Plaintiff was $500,000. At that time, Plaintiff stated that the CVB, a public entity, 

would make a down payment of $200,000 and carry a note for $300,000, which 

Plaintiff intended to pay in three to five years. Exhibit “7,” ¶ 9, 10, and 13, 

Response to manager letter 12/6/11 by Nancy Keith, Plaintiff’s President and 

CEO. 
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 Since 2009, Plaintiff has made monthly payments, as well as additional 

payments directly to principal, diverting the funds from the hotel tax. Exhibit “7,” ¶ 

9, Response to manager letter 12/6/11 by Nancy Keith.  According to the most 

recent financial statement of the CVB dated July 31, 2012, the amount remaining 

on the note is approximately $211,947.61. Exhibit “9,” CVB Financial Statement.  

As Ms. Keith put it, “We are very close to paying off the property . . . .”  Exhibit 

“7,” ¶ 9, Response to manager letter 12/6/11 by Nancy Keith, Plaintiff’s President 

and CEO.  

 Plaintiff has also diverted CVB funds from the hotel tax to pay for 

preliminary artistic renderings and other expenses related to this project.  Exhibit 

“7,” ¶ 9, Response to manager letter 12/6/11 by Nancy Keith, Plaintiff’s President 

and CEO.  These expenses would be legitimate if the City’s name was on the 

title of the land; it is not.  Exhibit “8,” Mortgage and Warranty Deed to Plaintiff. 

 In making this purchase and the payments using the hotel tax, Plaintiff 

deliberately and illegally diverted funds, thus breaching the Contract by failing to 

spend revenues as required. Plaintiff’s name, not the City’s, is on the title. Exhibit 

“8,” Mortgage and Warranty Deed to Plaintiff.  At present, Plaintiff  has no funds 

or plans for fund raising to build the visitors’ center, and it is “exploring the option 

of leveraging the current property for a location at the Bryan Interchange.” Exhibit 

“7,” ¶12, Response to manager letter 12/6/11 by Nancy Keith, Plaintiff’s 

President and CEO. 
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 The City has repeatedly, in public and in private, advised Plaintiff, its 

Attorney, CVB staff, and the TAC that the real property in question must be 

deeded to the City. The City has stated in private meetings before this lawsuit 

was filed, and again publically on August 20, 2012, that it will take over the 

indebtedness for the real property, and hold Plaintiff harmless. Exhibit “9,” 

Minutes of the August 20, 2012 Commissioner’s Meeting.  Plaintiff’s only 

response to the City has been to file this lawsuit. 

 Purchase of the real property, other expenses associated with that 

purchase, and the plans for construction are not the only examples of Plaintiff’s 

breach of the Contract and improper, illegal use of the hotel tax. Plaintiff has 

charged the CVB for expenses that create an income stream for Plaintiff’s 

general operations.  See Exhibit “10,” CVB Financial Documents dated July 31, 

2012.  Although Plaintiff neither owns nor pays rent for the building in which the 

CVB is located, Plaintiff charges and collects $8,000 per year for “Rent” from the 

CVB.  Exhibit “10,” CVB Financial Documents dated July 31, 2012, and Exhibit 

“7,” ¶11, Redacted Response to manager letter 12/6/11 by Nancy Keith, 

Plaintiff’s President and CEO.   

 Further, the CVB financial documents show legal expenses paid to 

Plaintiff’s lawyers for routine legal advice, including advice on how to thwart 

requests from the City. Exhibit “10,” CVB Financial Documents dated July 31, 

2012.  In recent months, the CVB has made payment for legal bills on Plaintiff’s 

behalf charged at the rate of $250 per hour for services for advising Plaintiff, after 
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inquiries to Plaintiff from the City’s attorney, about compliance with Oklahoma 

law regarding production of records and posting agendas.  Exhibit “11,” Plaintiff’s 

legal bills.  

  Pursuant to Section 2-172 of the Shawnee Municipal Code, the City 

Attorney for the City of Shawnee is charged with the representation of the TAC. 

Mr. Clover self-identifies, including in correspondence with City, that he is the 

Plaintiff’s lawyer, not the CVB’s.  Plaintiff is charging the CVB for its own legal 

expenses, not those of the TAC. Exhibit “11,” Plaintiff’s legal bills. The TAC is not 

synonymous with the CVB: they are created in separate sections of Resolution 

5848. See Exhibit “1,” Section IA for creation of CVB, and Section IC for creation 

of the TAC. Only the CVB is under the auspices of Plaintiff, the Chamber.  

  Article 10, Section 17, of the Oklahoma Constitution specifically states 

that “[t]he Legislature shall not authorize any county or subdivision thereof, city, 

town, or incorporated district, to become a stockholder in any company, 

association, or corporation, or to obtain or appropriate money for, or levy any tax 

for, or to loan its credit to any corporation, association, or individual.”  [Emphasis 

added.]   

 The use of restricted taxpayer funds to purchase an asset for itself is a 

breach of the Contract, Resolution 5848, the law, and the public trust. Art. 10, § 

17, Okla. Const.  For this reason alone, City is entitled to terminate the Contract. 
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 Plaintiff’s position is illegal. The use of public money to purchase property 

for another is illegal. Art. 10, § 17, Okla. Const.  It constitutes a gift, which is 

prohibited by law. Question Submitted by: The Honorable Sandy Garrett, State 

Superintendent of Public Instruction, 1998 OK AG 25. No amount of 

acquiescence by the City, not even formal approval, can ratify such actions.  

II. PLAINTIFF HAS NOT AND WILL NOT INCUR 
IRREPARABLE HARM THAT CANNOT BE 
REDUCED TO MONEY DAMAGES. 

 The second requirement for obtaining injunctive relief is the danger of 

irreparable harm to Plaintiff.  According to the CVB’s July 31, 2012 financial 

documents, Plaintiff has over $170,000 unrestricted cash on hand in CVB 

accounts and less than $3,000 in accounts payable. Exhibit “10,” CVB’s financial 

documents dated July 31, 2012.  On August 17, 2012, the City paid the CVB over 

$50,000 in current collections. Exhibit “5,” Affidavit of Cynthia Sementelli.  And, 

on August 20, 2012, the Commissioners agreed to honor the CVB’s debts, 

obligations, and current expenses, all from the proceeds of the hotel tax. Exhibit 

“9,” Minutes from the August 20, 2013 Commission Meeting. 

 Plaintiff’s assertion in its Petition that it has not been paid for its work in 

July and August of 2012 is disingenuous. The rent, janitorial services, and other 

expenses are paid to Plaintiff in advance by the City. The salaries are paid as 

they accrue. The loss of “operations validity” and “public confidence” is potentially 

a loss to the City, or another entity with whom it might contract, not to Plaintiff. 
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 If the Court ultimately determines that the City has failed to meet existing 

obligations, it can render a judgment against City. When the defendant 

possesses sufficient resources to pay monetary damages, there is no need for 

injunctive relief. Powell Briscoe, Inc. v. Peters, 1954 OK 107, 269 P.2d 787.  

 In the case at bar, the hotel tax proceeds cannot be spent by City for any 

purpose other than those set out in the Hotel Tax Ordinance. In addition, the 

hotel tax is projected to be $475,000 this year, providing a continuing revenue 

stream. See Exhibit “5,” Affidavit of the City Finance Director, Cynthia Sementelli.  

Further, the City’s financial resources are large, far in excess of any damages 

that Plaintiff might sustain. 

III.  THE CITY AND THE PUBLIC’S INTERESTS 
WILL SUFFER HARM IF INJUNCTIVE 
RELIEF IS GRANTED TO PLAINTIFF. 

 As long as Plaintiff owns the taxpayer’s land, the interests of the City and 

the taxpayers is at risk. It can be attached by creditors. It can be conveyed at a 

price determined by Plaintiff. Unlike the City, Plaintiff’s resources are limited. 

Exhibit “12,” Plaintiff’s Financial Documents dated May 31, 2012 (the most recent 

available to the City). Plaintiff owns no real property, other than that illegally paid 

for by the taxpayers. Plaintiff has limited available cash and few assets other 

than the real property in question. The City and its taxpayers suffer loss for every 

day that Plaintiff retains control of taxpayer assets and spends them for purposes 

unauthorized by law.  
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IV.  PLAINTIFF’S DUTY TO THE PUBLIC INTEREST. 

 The public interest always is best served when the law is respected and 

followed. As a body expending public funds, Plaintiff has a duty to the public to 

be transparent in its operations, to spend taxpayer money only as authorized by 

law, and to avoid profiting from the taxpayer. It clearly has breached those 

obligations. 

 Wherefore, Defendants ask the Court to deny Plaintiff’s request for a 

Temporary Restraining Order and Temporary Injunction. 

      ________________________________ 
      Mary Ann Karns, OBA #4883 
      City Attorney, City of Shawnee 
      PO Box 1448 
      Shawnee, OK 74802 
      Tel: 405/878-1686 
      Fax: 405/214-4249 
      Email: maryann.karns@shawneeok.org  
      Attorney for Defendants 
 
 

CERTIFICATE OF MAILING 
 

 I certify that, on the _____ day of August, 2012, I hand-delivered an 
accurate copy of this document to: 
 
Michael D. Clover 
Stuart, Clover, Duran, Thomas & Vorndran, LLP 
128 N. Broadway 
PO Box 1925 
Shawnee, OK 74802-1925   ________________________________ 
      Mary Ann Karns 
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