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1           VIDEOGRAPHER:  This is the videotape

2 deposition of Michael Peck in the matter of D.G.

3 versus C. Brad Henry.  This deposition is being held

4 at 5801 Broadway Extension in Oklahoma City,

5 Oklahoma on June 14th, 2011.  We are on the record

6 at 1:33 p.m.  Will Counsel, please, state their

7 appearances for the record?

8           MS. INGBER:  I'm Miriam Ingber for the

9 plaintiffs.

10           MS. RUSSO:  Sarah Russo for the

11 plaintiffs.

12           MR. BINGHAM:  Don Bingham for the

13 defendants.

14           MR. RESETARITZ:  Rick Resetaritz for the

15 defendants.

16           VIDEOGRAPHER:  The court reporter will now

17 swear in the witness.

18                    MICHAEL PECK,

19 being first duly sworn, was examined and testified

20 as follows, to wit:

21                 DIRECT EXAMINATION

22 BY MS. INGBER:

23      Q    Good afternoon, Commissioner Peck.  Thank

24 you very much for coming today.  As I said, my name

25 is Miriam Ingber; and I'm an attorney with
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1 Children's Rights.  And we, among others, represent
2 the plaintiffs in the D.G. versus Henry lawsuit.
3           MS. INGBER:  I'm now just going to put
4 something on the record which has very little to do
5 with you.  As I did yesterday I just want to note
6 that since we have not yet received the responses to
7 our request for admissions related to the
8 commissioners that we reserve the right to reopen
9 the deposition if it's necessary to do so.
10      Q      (BY MS. INGBER) Do you understand that
11 you're here today to give sworn testimony?
12      A    Yes.
13      Q    And that your deposition today is being
14 taken under oath?
15      A    Yes.
16      Q    Is there any reason at all why you feel
17 like you can't testify fully and accurately today?
18      A    No.
19      Q    Have you ever been deposed before?
20      A    One time.
21      Q    What was the circumstances of that
22 deposition?
23      A    It was a patient of mine who had filed a
24 suit against a company -- that she thought fumes
25 there a company put off near their residence had
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1 harmed her eyes.
2      Q    When was that?
3      A    It's probably been eight to ten years ago.
4      Q    Okay.  So it's been a while since you've
5 been deposed.  So I just want to go through a few
6 ground rules with you just to make sure that we're
7 communicating as best we can today.  The most
8 important thing to me is to get clear, accurate
9 testimony from you and obviously truthful, which I
10 know will not be an issue.
11           So if at any point you don't understand my
12 questions, you want me to repeat it, it was
13 confusing to you in any way, just feel free to ask
14 me to clarify or repeat it.  I'm more than happy to
15 do so; okay?
16      A    Okay.
17      Q    If you ever want to take a break -- this
18 is not an endurance contest -- just feel free to let
19 me know.  If there's a pending question, I'm happy
20 to have you answer it; and then I'm happy to take a
21 break whenever you need one.  The court reporter
22 Jody is making a written transcript.  So I'm going
23 to try to talk slowly, which is a challenge for me;
24 but I'm going to try to talk slowly and not
25 interrupt you when you're answering.  And if you
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1 could do the same.
2           Don't use shaking your head or nodding
3 your head.  Use verbal answers.  Let me finish my
4 questions before you answer them even though you
5 know what I'm asking just to make the record as
6 clear as possible; okay?
7      A    Okay.
8      Q    And finally I'm sure that at times today
9 one of your lawyers will make some objections.

10 Unless they specifically instruct you not to answer,
11 you can go ahead and answer despite the objection;
12 okay?
13      A    Okay.
14      Q    Have you ever been retained as an expert
15 witness?
16      A    No.
17      Q    Have you ever testified at trial?
18      A    No.
19      Q    And have you ever been a plaintiff or a
20 defendant in a lawsuit other than this one?
21      A    No.
22      Q    What did you do to prepare for your
23 deposition today?
24      A    I read over the deposition transcripts of
25 two of the commissioners and looked over some
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1 PowerPoint presentations from September of 2010, our

2 retreat in Stillwater.

3      Q    So the PowerPoint presentations were those

4 that were given to you in connection with that

5 Commission retreat?

6      A    That's correct.  I'd already seen them,

7 and they were just copies of those.

8      Q    And the commissioner -- the transcripts

9 that you read were of Commissioner Young and

10 Commissioner Wilkinson?

11      A    That's correct.

12      Q    And did you read those fully?

13      A    Yes.

14      Q    Did you look at the exhibits that came

15 along with those depositions?

16      A    No.

17      Q    No?  What was your reaction to reading

18 those transcripts?

19      A    Oh, concern of how I would do on this.

20      Q    Any other reaction?  Well, let me rephrase

21 that.  Was there anything that surprised you about

22 their testimony?

23      A    No.

24      Q    Have you ever considered or asked to read

25 the transcripts of anyone else who has been deposed
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1 in this, anyone who works at DHS?
2      A    No.
3      Q    Do you consider the allegations in this
4 lawsuit to be serious ones?
5      A    Yes.
6      Q    But you've never considered reading those
7 transcripts so you can form an independent opinion
8 of the people or -- and what they said?
9      A    No.
10      Q    Why not?
11      A    Probably most of the things that I don't
12 get done is because of lack of time.
13      Q    So that's not something that was a
14 priority for you?
15      A    Right.
16      Q    And are you aware that the plaintiffs have
17 filed a number of expert reports in this case?
18      A    Yes.
19      Q    Have you read any of those?
20      A    No.
21      Q    Again, it wasn't -- for time reasons or
22 any other reason?
23      A    I was given summary from people that had
24 read them about their opinions, and I was leaving it
25 at that for now.
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1      Q    I don't want to ask you about
2 conversations that you had with your attorneys.  So
3 were the summaries given by your attorneys?  In
4 which case I won't ask any further questions.
5      A    That's correct.
6      Q    Okay.  So I'll leave that there.  Did you
7 do anything else to prepare for your deposition
8 today?
9      A    I had a meeting with my attorney in his
10 office.
11      Q    Who was that?
12      A    Don Bingham.
13      Q    And for how long?
14      A    Probably three hours.
15      Q    Anything else that you did to prepare?
16      A    Visited with Aneta Wilkinson and -- not
17 about anything specific in her deposition, but
18 just -- just, you know, to ask her how it went and
19 for her to be able to give me encouragement.
20      Q    I will try not to make this painful today.
21 I know the process by its very nature is painful,
22 but we'll try to make this as short and as un -- not
23 unpleasant as possible.
24      A    Appreciate it.
25      Q    Can you describe briefly what Commissioner
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1 Wilkinson said to you about her deposition?

2      A    She just said that it was unpleasant and

3 frustrating.  And that I would do fine.

4      Q    At any point after this litigation began,

5 which was in February, 2008, did anyone ever tell

6 you that you were under an obligation to preserve

7 all documents of potential relevance to this

8 litigation?

9      A    Yes, ma'am.

10      Q    And did you do so?

11      A    Yes, ma'am.

12      Q    How did you go about doing that?

13      A    I just stored the correspondence that

14 pertained to -- that -- the correspondence that I

15 got back and forth from people from my Commission

16 or -- or the staff members, too.

17      Q    Was that all E-mail correspondence, or was

18 that anything else?

19      A    It's just E-mail.

20      Q    My understanding is that the only E-mails

21 we have from you are E-mails that were forwarded by

22 Margaret Hall from Sheree Powell about news articles

23 about DHS.  Are those -- is that the only type of

24 E-mail that you would have received since this

25 litigation commenced about DHS's child welfare
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1 operations?
2      A    That's correct.  My position on the
3 Commission mostly is for the property issues that
4 don't have a direct relationship with child welfare
5 so I wouldn't have any correspondence that way.
6      Q    And so at some point you were asked to
7 look for documents and you provided those that you
8 had collected; is that correct?
9      A    That's correct.

10      Q    Can you, please, briefly describe your
11 educational background beginning with college?
12      A    Four years at the University of Oklahoma
13 with a bachelor of arts degree in experimental
14 psychology, four years at the University of Houston
15 College of Optometry with a degree in doctor of
16 optometry.
17      Q    And you got your -- I want to make sure,
18 doctor of optometry degree --
19      A    O.D. degree.
20      Q    O.D.  Yes.  I just want to make sure I say
21 it right.  Your O.D. degree in 1983; is that
22 correct?
23      A    That's correct.
24      Q    And can you briefly describe your
25 career -- well, let me take that back.  Was there
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1 any time when you got your B.A. and when you got

2 your O.D. degree, or did you go straight from

3 college into graduate school?

4      A    Straight from college into graduate

5 school.

6      Q    So can you, please, briefly describe your

7 career following your graduation from the college of

8 optometry?

9      A    I did an externship program in -- at Fort

10 Carson Army hospital in Colorado Springs for six

11 months at which time I moved to Enid, Oklahoma where

12 I joined a group practice with two ophthalmologists;

13 and I was the second optometrist.  I practiced with

14 that group for ten years and then split on my own in

15 the same city and have been in solo private practice

16 for the last 17 and a half years.

17      Q    And do you have any child welfare -- any

18 experiences that are relevant to child welfare?  For

19 example -- well, strike that.

20           Do you have any professional child welfare

21 experience?

22      A    As far as training or anything in that, I

23 would -- not -- not anything professional.  I have

24 attended, like, Bridges Out of Poverty seminars and

25 maybe just my own personal experiences in the office
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1 dealing with poverty and families in eye health
2 care.
3      Q    So you -- of course, in your practice
4 sometimes you'll see issues that perhaps relate to
5 children who are involved with child welfare and
6 might have health issues.  Is that -- is that right?
7      A    That's right.
8      Q    And in addition to that you said you
9 attended Bridges Out of Poverty seminars.  Can you
10 briefly describe what that is?
11      A    That's a -- may not be so much under child
12 welfare, but that's a program that was developed by
13 somebody who actually was able to convert their
14 lifestyle from a poverty situation, a generational
15 poverty situation into a middle-class type
16 situation.  And she has a curriculum on what it
17 takes to do that, in her opinion, and the
18 differences -- or I'll say the -- the roadblocks
19 that people run into that keep them from being able
20 to make that transition.
21      Q    And for what reason did you attend that
22 seminar?
23      A    To get a more firmer understanding of the
24 people that I would be dealing with as a
25 commissioner for the human services.
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1      Q    And how long was that seminar?

2      A    It was, like, a two-day seminar.

3      Q    And that's exactly what I'm interested in.

4 I'm just trying to get a sense of the full scope of

5 your experiences, whether they're professional or

6 charitable or otherwise that relate to the functions

7 of.  So if there's anything in addition -- we talked

8 about Bridges Out of Poverty and obviously your work

9 as an optometrist.  If there's anything else, any

10 conferences or classes or volunteer work or anything

11 you've done that relates to the functions of DHS, if

12 you can describe those for me.

13      A    There's a program that I went to, it was

14 just an evening program, when I came on to the

15 Commission.  I think this professor's name was

16 Ramsey, but I'm not positive.  He is out of the

17 University of Alabama in Birmingham, and he has a --

18 the program was called the Abecedarian theory.

19           And it's a program that -- or a study that

20 he felt he was able to prove about how intelligence

21 in children is developed between six months and

22 three years of age and -- and how their -- how to

23 predict -- a child's ability to be able to learn can

24 be best predicted by the mother's highest level of

25 education attained.  In other words --
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1      Q    No pressure, though, for us mothers;

2 right?

3      A    Exactly.  His experiment proved that

4 children of college-graduated parents had a -- had

5 basically no benefit from the extra training and

6 whereas children who were born from mothers who had

7 high school or less educations, benefited greatly by

8 the extra -- extra programs and learning theories

9 that they were able to put through.

10           And I think the human services, OKDHS was

11 able to base a lot of their programs on our child

12 care -- day care program that is -- I'm very proud

13 of.  It was based on those theories of how we can,

14 you know, make those programs better so we can make

15 a difference in the future.

16      Q    So it was an evening program that was

17 related to the child care --

18      A    That's right.

19      Q    -- function of DHS?

20      A    Correct.  This professor came up and spoke

21 to us at a dinner meeting so it was very

22 enlightening to me, also.

23      Q    Anything else that you haven't described

24 yet?

25      A    Elder at my church and I'm chairman of the
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1 mission committee.  And I've gone on a mission trip

2 to Galveston to help people who were devastated by

3 the Hurricane Ike down there.  And then this

4 other -- our other programs that our church

5 supports.  So those are all people that we deal with

6 here.  That's my experiences.

7      Q    If there's anything else that you recall,
8 you know, you can always feel free to correct or to
9 augment anything later on.  So it's not -- you know,
10 if you remember something later, feel free to just
11 let me know.  Have you ever served on any other
12 board or oversight body aside from the Commission?
13      A    My church.  I've been on that board

14 several times.

15      Q    Any others?
16      A    I've served on a -- I served on a board a

17 long time ago, and I -- I'm blocking on the name,

18 but basically it was a -- a board of social workers

19 that -- oh, they were counselors for addiction

20 and -- and that kind of thing, and I was -- served

21 on an oversight board with them.

22           I have served on a board for the Child

23 Advocacy Council in Enid, which is -- which is a --

24 a place that DHS utilizes for family reunifications.

25 It's a campus that has facilities for them to do
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1 investigational interviews and reunification.  Those
2 have been some years ago.
3      Q    So when were you on the board of the Child
4 Advocacy Center in Enid, approximately?
5      A    I'll just have to give you approximate
6 because I can't remember.
7      Q    Please.
8      A    But I would say it's possibly been 15
9 years ago or something.  It's when it was first
10 developing.
11      Q    And what about the -- well, I'm trying to
12 get a sense what this social workers, counselors for
13 addiction board was.  Was that a professional group
14 of social workers?
15      A    No -- well, yeah, it was.  They -- they
16 were a group of people that -- I guess they probably
17 got United Way funds or something like that, and so
18 they had a -- an oversight board of citizens that
19 would meet and, you know -- and we had -- they had
20 a -- the CEO of it or something was, like, their
21 director and stuff like that.  I wasn't -- I was not
22 enough involved in that board at that time to
23 remember very much detail about what I did.
24      Q    And approximately when was that?
25      A    It was -- it was probably -- I would say

Page 20

1 18 to 20 years ago.
2      Q    DHS is obviously a very large and complex
3 organization.  I believe its budget is something
4 like $2 billion.  And a lot of employees.  Did any
5 of this prior board service involve agencies of
6 similar size, complexity, scope?
7      A    Not even close.
8      Q    So these are all much, much smaller?
9      A    Absolutely.

10      Q    When were you appointed to the Commission
11 for Human Services?
12      A    In December of 1998.
13      Q    And I understand you were appointed to
14 fill an unfinished term from someone else?
15      A    There was a commissioner who had got an
16 opportunity to become a judge; and he had, like, one
17 half a year left on his term.  And that's what I
18 filled.
19      Q    Do you know why you were chosen?
20      A    I think my home town of Enid has a DDSD
21 facility and some -- some people in -- in Enid that
22 knew me from church and as patients of mine and
23 everything realized my experiences that I had with
24 working with DDSD people for their eye care, that
25 they thought I might be somebody that could
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1 represent them.  And also I represent that part of

2 the state in a -- in the Commission.  And so they

3 asked me if I'd do it.

4      Q    So it's your understanding that you were
5 chosen because of your experiences as an optometrist
6 working with people with -- with developmental
7 disabilities and other disabilities?
8      A    That's -- that's correct.

9      Q    Did you feel like your experiences and
10 qualifications up until that time did qualify you to
11 serve as a commissioner on the -- for the Department
12 of Human Services?
13      A    I don't -- would you restate that so I can

14 answer it correctly?

15      Q    Of course.  Did you feel qualified --
16 whether it was based on your experience with those
17 patients or otherwise, did you feel qualified to
18 serve as a commissioner when you were appointed in
19 December, 1998?
20      A    I would -- I would say yes, but I -- I

21 would also say that I knew that I was in something

22 that could -- that was more than I'd ever been able

23 to do before.

24      Q    But you did feel like you were qualified
25 to take on that role?
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1      A    Yes.

2      Q    And what did you feel qualified you?
3      A    The fact that I had understanding and

4 compassion about people who do have developmental

5 disabilities and -- and that I felt like I had

6 somewhat of an idea of -- of how they -- of the

7 issues that they have to deal with and -- so based

8 on that.  I -- I would say I had -- would have no

9 experience in -- in the issues involved with child

10 welfare and -- and most of the things that I went

11 into when -- when I was asked to -- to go in that

12 and I got approved, after a short while, I found out

13 that I had a lot to learn.

14      Q    Right, right.  Because obviously DDSD, as
15 you know, I'm sure, is only a small part of what DHS
16 does; right?
17      A    Exactly.

18      Q    And you were -- were you reappointed after
19 that six-month term ended?
20      A    I was.

21      Q    And then you were reappointed a second
22 time for a second term?
23      A    That's correct.  By a different governor.

24      Q    And the second time it was Governor Henry?
25      A    Correct.

Page 23

1      Q    And the first time it was the governor
2 that preceded him?
3      A    Yes.  Frank Keating.  Excuse me.
4      Q    Frank Keating.  K-E-A-T-I-N-G, I think?
5      A    I believe that's it.
6      Q    We can look it up.  Are any of the other
7 current commissioners -- have any of them been
8 appointed to two terms?
9      A    The current ones?
10      Q    Yes.
11      A    No.
12      Q    Is it a common practice to appoint someone
13 for consecutive terms?
14      A    I would say no.
15      Q    Given that, do you know why you were
16 appointed for a second consecutive term?
17      A    I think because where I was being chairman
18 of the property thing, we -- we had a lot of things
19 on the board that we had done and they weren't
20 finalized yet.  And I think that the chairman and
21 others thought that -- and asked me if it would be
22 something that I would be interested in doing,
23 another term.  And I said so I could see some of
24 these projects through finalization stuff, that --
25 that I would be.
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1      Q    What orientation or training were you
2 given when you first joined the Commission?
3      A    I came down and we sat in a conference

4 room with all the division heads, and each one of

5 them took their time and went through specifically

6 what they were responsible for and what they did and

7 what was all involved in the -- in their programs.

8 I was given a walk around the campus down at the

9 State Capitol to the different areas and stuff that

10 they have there.

11      Q    How long did this -- this orientation or
12 training last?
13      A    I would say it was a day long.

14      Q    Did you feel that that training was
15 sufficient to give you grounding in -- in the
16 agency and what it does?
17      A    I would say it was sufficient for an

18 introduction.

19      Q    Did you ever receive any subsequent
20 training?
21      A    Not that was scheduled on their part.  But

22 everybody's always been open and has invited me to

23 come down anytime I -- I've ever wanted to to learn

24 more.

25      Q    And have you done that?
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1      A    I've -- I've attended an executive meeting
2 at one time, just sitting in the back and watching
3 how they did that.  But I -- I have not taken the
4 time to sit down with the financial people or other
5 things that I may not be as familiar with how they
6 work at, no.
7      Q    So you haven't done that since 1998?
8      A    Correct.
9      Q    You mentioned before that when you joined

10 you believed you were qualified, but that you had a
11 lot to learn.  What specifically -- is that correct?
12 Am I paraphrasing that at least correct --
13 correctly?
14      A    Yes.  I'll accept that.
15      Q    And I have this real-time transcript which
16 you're free to look at.  It's not a secret.
17      A    Okay.  Thank you.
18      Q    It's just to remind me.  That one's too
19 far up for me to go and try to find it.  But I think
20 that --
21      A    I still agree with that.
22      Q    Okay.  Great.  What did you feel like you
23 needed to learn when you joined the Commission?
24      A    Probably the truth about, you know, what
25 all is involved to -- to run an agency of this size.
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1 The first few things when I got on that I kind of
2 earmarked personally that I thought were -- were
3 probably not run like I know just, say, a general
4 public citizen like I am would suggest would be --
5 like, say, the food stamp program seemed like it
6 was, you know, not real well done.
7           And basically I needed to learn that most
8 of the problems that -- that I was complaining about
9 on that were regulated by federal directions that we
10 didn't have any control over changing or anything
11 like that.  And so I needed to learn the
12 complexities is all involved and the unintended
13 consequences of -- of programs that are run that --
14 when we make changes and stuff like that.
15      Q    You mentioned that you had some concerns
16 about the way the food stamp program was run at
17 least when you first joined.  Relating to child
18 welfare, at any point did you ever have any concerns
19 about the way the child welfare program was run?
20      A    I would -- I would say no.
21      Q    So never once since 1998 have you had a
22 concern about anything related to DHS's child
23 welfare program?
24      A    Since I've been on the Commission.  I'm
25 sorry.  I didn't understand that.  That's -- well, I
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1 think there's been some concerns.  When incidents

2 happen that are unfortunate, that's concerned all of

3 us on the Commission.

4      Q    Are you referring to child deaths or near
5 deaths by "incidents"?
6      A    Yes, yes.

7      Q    Obviously, of course, anyone with a heart
8 is concerned and upset by that.  But was there
9 anything beyond natural, you know, human feelings
10 that concerned you, that those had been partially
11 the responsibility of DHS or that anything about the
12 way DHS was running the child welfare program was
13 problematic?
14      A    I would say that I was satisfied that we

15 were making improvements as -- as was best -- best

16 made.  I'm certainly aware that there's always room

17 for improvement on complicated programs like this,

18 just because of the society that we're dealing with

19 on this.

20      Q    What improvements do you think DHS
21 currently needs to make to its child welfare
22 program?  If any.
23      A    I wished we could get more involved in a

24 mentoring type situation so that we can help prevent

25 children getting into that.  So that -- that's where
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1 I would feel like --

2      Q    So preventive efforts to prevent children

3 from entering care?

4      A    Yes.

5      Q    Any other improvements that you think are

6 needed?

7      A    Other than just stating that I understand

8 there's always going to be room for improvements in

9 this kind of -- I can't think of a specific thing to

10 tell you.

11      Q    You also said that you were satisfied,

12 with respect to the child welfare program, that DHS

13 was making improvements.  How did you determine --

14 what data or otherwise -- other information did you

15 look at to determine if DHS was making improvements?

16      A    I would just get my information from our

17 meetings that we go to and the statistics that

18 are -- are given to us and the trends, you know,

19 that are taking place.  And if there's questions or

20 anything about specific things -- I'm very quiet at

21 meetings typically, but it's -- it's because

22 other -- other commissioners are asking questions

23 that are the same that I would ask.  And so just

24 watching the trends, you know, from the data that we

25 are given is -- satisfies me.
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1           I'm also very satisfied with the level of

2 professionalism and competency of our managers in

3 all the divisions and even the subordinate managers,

4 also.

5      Q    You said you were watching the trends in

6 the data you're given.  So would it be fair to say

7 that the trends that you're watching are in the data

8 specifically that's provided to you at the

9 Commission meetings by Director Hendrick and other

10 DHS managers?

11      A    Yes.

12      Q    Are there any other trends or data that

13 you're looking at to see -- satisfy yourself that

14 DHS is improving or performing satisfactorily?

15      A    As far as looking at data?

16      Q    Yes.

17      A    I don't -- I have never asked for

18 additional data so I could confirm things.

19      Q    And "data" I'm using sort of broadly as

20 objective performance measures.  Is your answer the

21 same if I describe it in that way?  Is there any

22 other -- any other objective performance measures

23 other than those that are provided to you at the

24 Commission meetings that you look at to determine if

25 DHS is performing satisfactorily or improving
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1 related to child welfare?

2      A    Not objectively.

3      Q    What -- and you also mentioned that you're

4 satisfied with the professionalism and competence

5 with the managers at DHS.  So that's one subjective

6 performance measure.  Are there any other subjective

7 performance measures that you're relying on to

8 evaluate the performance of the child welfare

9 operations of DHS?

10           MR. BINGHAM:  Object to the form.  Go

11 ahead.

12           THE WITNESS:  It's probably the same

13 answer, but whenever -- whenever I speak with people

14 who are working at, like, county offices or at the

15 shelter centers or stuff like that, you know,

16 those -- those people usually will, you know, tell

17 us about, you know, all the issues that they have to

18 deal with and everything.

19           But they also tell us that they feel like

20 that they're getting great support from their

21 supervisors and that things are doing well.  Most of

22 their complaints are not related to policy and

23 performances of the DHS organization, but more from

24 the clientele that we serve.

25      Q      (BY MS. INGBER) So their complaints,
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1 would it be correct to say, mostly have to do with
2 the difficulties of serving the vulnerable
3 populations that DHS is responsible for serving?
4      A    Exactly.  The drug mothers having babies
5 that are already addicted to meth and just the
6 behavioral problems that we have with the children
7 that we have to be responsible for.
8      Q    I may not always mention that I'm -- I'll
9 try to always be very clear that I'm talking about
10 DHS's child welfare operations.  But that's really
11 all I'm focusing on today unless I specify
12 otherwise.  So if I just say "DHS," can you just
13 assume I'm talking about the child welfare side of
14 DHS since that's really what this litigation is
15 focused on.  And I will try and specify it every
16 time, but just in case I forget.
17           MS. INGBER:  And if it's ever unclear,
18 Don, you can feel free to jump in and help me out.
19           MR. BINGHAM:  Miriam, if I may, also so I
20 don't have to interrupt you with objecting to the
21 form on certain things --
22           MS. INGBER:  Uh-huh.
23           MR. BINGHAM:  -- can we assume -- and I
24 appreciate your statement, I believe it was
25 yesterday, that if -- if you decide to pose
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1 questions to Commissioner Peck about

2 responsibilities, that you're not asking him to

3 define or discuss legal obligations or legal duties,

4 but rather -- however else it might be defined.  But

5 you're not asking for a legal conclusion then --

6 then I won't have to object to the form.

7           MS. INGBER:  Right.  No.  I won't be

8 asking you for your -- you're not a lawyer.  It's

9 not your role here.  I won't be asking for your

10 legal opinions about anything; but I may use a word

11 like "responsibility," and I'm asking you for your

12 understanding in your role as a commissioner of what

13 the responsibilities, as that term is used by a

14 layperson, of, for example, the DHS -- of DHS to

15 foster children.

16           MR. BINGHAM:  Thank you.

17      Q      (BY MS. INGBER) So I won't be asking for
18 legal opinions.  You mentioned that you speak to
19 people at county offices and shelters.  How often do
20 you do that?  Or any other -- any other place, you
21 know, related to DHS.  Doesn't have to be limited to
22 county offices and shelters.
23      A    We do it occasionally.  I visit county

24 offices not -- not to go specifically talk to child

25 welfare specialists, but in my role as the property
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1 person, to go see a place that we're getting ready

2 to redo and interview those people about, you know,

3 what their needs might be; to go to a place that's

4 been opened up or about to be opened up and visit

5 with them about how it's going to help them serve,

6 you know, better, you know, from the facility

7 standpoint.

8           And then when we have Commission retreats

9 occasionally and -- and even -- not even at a

10 retreat, but sometimes after a meeting, I'd say

11 maybe once every three or four years, we will go

12 visit a -- the shelter -- the children's shelter in

13 Oklahoma City or data services division or whatever.

14      Q    So once every few years, the Commission as
15 a group will go make a visit to some -- some DHS
16 facility; is that accurate?
17      A    Yes.  And sometimes more than that.

18 Different chairman that I have served under do that

19 more frequently than others.  And there were some

20 that made a point of at least once a year that we

21 went off-site from the State Capital to go to other

22 places to have our meetings so that we could, you

23 know, tour facilities like that.

24      Q    And --
25      A    So it's not just on a regular basis.
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1      Q    You also said that occasionally you'll go

2 in the context of the property committee and your

3 role there to visit offices.  Can you give me a

4 rough estimate of how frequently that happens?

5      A    At one time it was happening probably

6 three times a year.  Now that those projects have

7 been completed and going, it's not as frequent now.

8 So --

9      Q    How many chairmen have you -- or women

10 have you served under?

11      A    I may miss some, but I'll say three.

12      Q    And how -- and the current chairman is

13 Chairman DeVaughn; is that right?

14      A    Correct.

15      Q    How would you compare Chairman DeVaughn's

16 management leadership style as compared to the other

17 chairmen that you've served under?

18      A    I think he's a good manager and a good

19 leader.  He has a sense of humor about him that I

20 think comes out a little bit more than maybe the

21 previous managers.

22      Q    You said that there's fewer visits to DHS

23 facilities with Chairman DeVaughn as there -- than

24 there were with some of the other chairmen; is that

25 right?
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1      A    I would say he's about the same.
2      Q    Similar?
3      A    Uh-huh.
4      Q    And what makes him a good manager and
5 leader?
6      A    I think his -- he's got a -- a good
7 personality.  He's not scared to be at the head of
8 the table.  I think he has a lot of leadership
9 qualities, and I think -- I appreciate his hard work
10 for that.
11      Q    And when you say, "He has a lot of
12 leadership qualities," what specifically are you
13 referring to?
14      A    Well, I think that he's willing to take a
15 stand; and once he feels -- you know, everyone is
16 entitled to their opinion; but once he feels like he
17 has his opinion, I think he's ready to -- defend
18 that, to his opinion.  I think he's a good leader.
19      Q    What is your understanding of DHS's
20 responsibility as a public child welfare agency to
21 the children in its custody?  And again, not their
22 legal responsibility because that's a different
23 question, but your understanding of their
24 responsibilities to foster children?
25      A    We are to rescue them from a traumatic
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1 situation and give them a safe, nurturing
2 environment that would substitute as best as
3 possible for their family, for a more ideal family
4 situation.
5      Q    And where did you acquire that
6 understanding?
7      A    Since I've been on the Commission.
8      Q    So just through your experiences as a
9 commissioner?

10      A    That's correct.
11      Q    You mentioned that part of those
12 responsibilities include insuring that they're in a
13 save -- a safe environment.  Would you agree that
14 DHS is responsible for ensuring the safety of the
15 children in its custody, both physical and
16 psychological?
17      A    Yes.
18      Q    Among DHS's responsibilities is -- does
19 that include ensuring that children in its custody
20 exit to a permanent home as quickly as is possible
21 under the circumstances?
22      A    Yes.
23      Q    And is DHS responsible for maintaining the
24 well-being of the children in its care?
25      A    Yes.
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1      Q    And for providing them with all necessary
2 services?
3      A    Yes.
4      Q    In order to fulfill all of these
5 responsibilities that we've discussed, is it
6 important for children to have a consistent
7 caseworker who visits the child regularly?
8      A    I don't know if it has to be the same one,
9 but I like for -- I think it's important for someone

10 to visit the child regularly.
11      Q    Do you think it's preferable to have the
12 same caseworker visiting a child?
13      A    I think that would be preferred.
14      Q    Why is that preferred?
15      A    Because I think these children definitely
16 create bonds with child welfare workers.
17      Q    And so if they're familiar with and
18 comfortable with the worker, it's more likely that
19 they will tell the worker about what's going on and
20 that the worker will be able to accurately assess
21 the situation for the child; is that right?
22      A    I think that would be one scenario.
23      Q    There may be other reasons, but that's
24 certainly among them?
25      A    Absolutely.
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1      Q    Is it also important for DHS workers to
2 have manageable caseloads?
3      A    Yes.

4      Q    And why is that important?
5      A    Well, you're -- anyone is obviously going

6 to be able to do -- strike that, I'll say.  Let me

7 start all over.

8      Q    You're already a lawyer.
9      A    Yeah.  Oh, that's a lawyer term?

10      Q    Do you want me to ask it again?
11      A    Please.

12      Q    I said why is it important, as you said it
13 was, for DHS workers to have manageable caseloads?
14      A    There would be a less likelihood of

15 someone falling through the cracks.

16      Q    You'd agree that it's a difficult job to
17 be a caseworker for a foster care child; correct?
18      A    I'd say one of the worst.

19      Q    Right.  And it involves a lot of very hard
20 work; right?
21      A    Absolutely.

22      Q    And so in order to do all of that hard
23 work, it's necessary for the workers to have a
24 reasonable number of children on their caseload so
25 they can perform all of the tasks they need to
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1 perform; right?
2      A    Yes.
3      Q    Is it important for DHS to have accurate
4 data and reports about its child welfare system so
5 that it can fulfill all of its important
6 responsibilities?
7      A    Yes.
8      Q    And why is that important?
9      A    It gives you an objective way to see if
10 what you're doing is -- is what you think you're
11 doing.
12      Q    And what is your understanding of your
13 responsibilities as a commissioner for DHS?
14      A    I am to oversee as a -- I am responsible
15 to come to the meetings and oversee the -- that the
16 policies that are in place are being effective and
17 used like they're supposed to.  I'm -- I feel like
18 we are responsible for hiring or firing the
19 director.  And I know that we have the ability to
20 get as involved with micromanagement as -- as much
21 as you would desire or not.
22      Q    So you said a few things there that I want
23 to break down a little bit.  You said that one of
24 your responsibilities as a commissioner is to
25 oversee the policies and make sure that they're
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1 effective; is that right?
2      A    Yes.
3      Q    How do you go about doing that?
4      A    I -- just from the director's reports and
5 all the other directors of the different agencies
6 reporting on the results and stuff that they're
7 getting.  Also, we have guest people come in that
8 are able to explain how DHS has -- their policies
9 that they're doing are allowing them to get their

10 jobs done.
11      Q    Do you ever receive reports about whether
12 DHS is meeting or not meeting certain policies?
13      A    Not specifically.
14      Q    So you've never been told since 1998 that
15 DHS is not meeting its policies related to child
16 welfare?
17      A    I don't know.
18      Q    You don't know?  You were never asked?
19      A    No.
20      Q    Do you think that would be important
21 information for you to know as a commissioner in
22 order to effectively oversee those policies and
23 whether they're effective?
24      A    Yes.
25      Q    Is that information you think that you
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1 should be provided by Director Hendrick and the
2 other managers at DHS if, in fact, it's the case
3 that DHS is not able to meet its own policies?
4      A    I feel like that if we were not meeting

5 our policies, that I should know that.

6      Q    You also said that one of your
7 responsibilities as a commissioner is to hire and
8 fire the director.  Was Director Hendrick already in
9 place when you joined the Commission?

10      A    Yes.

11      Q    At that point has there ever been any
12 discussion about choosing a new director?
13      A    No.

14      Q    Have you ever had any -- are you satisfied
15 with Director Hendrick's performance?
16      A    Absolutely.

17      Q    And you always have been?
18      A    I always have been.  There's been no

19 controversy in my mind.

20      Q    You also mentioned that you can get as
21 involved in micromanagement as you want or as little
22 as you want.  Is that an accurate paraphrase of what
23 you said?
24      A    Yes.  What I meant was I -- anytime I've

25 ever inquired about anything that was going on
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1 within the department, I've never had anybody tell
2 me that, "No, this isn't what you're supposed to
3 do."  I've always been invited in to find out
4 whatever I wanted.  That's what I mean by that.
5      Q    What kind of inquiries have you made over
6 the years related to child welfare?
7      A    I don't remember specifically, but I --
8 just with talking amongst -- just wanting to know
9 about some of the issues that have come up that have
10 been tragic.
11      Q    So mostly it would relate to child deaths
12 or near deaths?
13      A    Yes.
14      Q    How frequently would you say you make
15 inquiries related to child welfare to anyone at DHS?
16      A    Maybe every two or three years.
17      Q    Do you understand that the Oklahoma
18 Constitution and state laws have something to say
19 about the responsibilities of the commissioners and
20 the Commission?
21      A    Yes.
22      Q    How did you come to that understanding?
23      A    It's been explained to me by our
24 attorneys.
25      Q    When did you receive that explanation?
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1      A    I don't remember.
2      Q    Was it recently in connection with this
3 litigation, or was it at some point earlier?
4      A    It's probably been some point earlier and
5 then again during this time.
6      Q    Do you understand that DHS is under the
7 control of the Commission?
8      A    Yes.
9      Q    Do you understand that the Commission is
10 the governing body for DHS?
11      A    I don't know.
12      Q    Is it your understanding that ultimate
13 oversight of and responsibility for DHS lie with the
14 Commission?
15      A    I don't know.
16      Q    If it's not with the Commission, then who
17 is it with?
18      A    Well, I guess -- I guess it would be.
19      Q    I just want to get your understanding.
20      A    Yeah.
21      Q    If you think I'm wrong and it's with
22 someone else, please, let me know.  I just want to
23 get a sense of what you think is the case.  Where --
24 who -- what person or entity has responsibility,
25 oversight of and ultimate final responsibility for
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1 what goes on at DHS?
2      A    Has --

3           MR. BINGHAM:  And you're not asking for

4 legal --

5           MS. INGBER:  Not legal.  Just his

6 understanding as a commissioner of where that lies.

7           MR. BINGHAM:  Thank you.

8           THE WITNESS:  I feel like my

9 responsibility is for the oversight, that the

10 department is doing what it's supposed to be doing.

11 I don't feel like I'm responsible for if we had an

12 employee or something that did something wrong.

13      Q      (BY MS. INGBER) Right.  So just to see
14 if I understand what you said correctly, you believe
15 that ultimate oversight is with the Commission, but
16 that day-to-day management is not with the
17 Commission.  Would that be an accurate explanation
18 in your mind?
19      A    Yes.

20      Q    And among the Commission's responsibility
21 for DHS are oversight responsibilities over the
22 child welfare operations of DHS; right?
23      A    Would you repeat that.

24      Q    Sure.  You were testifying that -- and let
25 me know if I'm wrong -- that you agree that the
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1 Commission is the oversight body for DHS.  And I
2 just want to make sure that you believe that the
3 oversight includes the child welfare operations of
4 DHS.
5      A    Oh, yes.

6      Q    We talked a little bit about this before
7 so I apologize if this is repetitive, but I just
8 want to make sure I understand how you as a
9 commissioner track how and whether DHS is meeting

10 its obligations to the children in its custody.
11      A    I don't do anything more sophisticated

12 than attending all the meetings and paying attention

13 during those and listening to the discussions of the

14 questions that come up from other commissioners.

15      Q    Have you as a commissioner or the
16 Commission as a whole, at any point since you
17 joined, taken any steps because the outcomes for the
18 children in DHS custody were poor or needed to be
19 improved?
20      A    Would you repeat that?

21      Q    Sure.  Of course.  Have you as a
22 commissioner or the Commission as a whole, at any
23 point since you joined the Commission, taken steps
24 because the outcomes for the children in DHS custody
25 were poor or needed to be improved?
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1      A    I don't think anytime I've been on the

2 Commission that we've felt like our outcomes were

3 poor.  I think that every -- every Commission group

4 that I've sat on, we've all felt like that if we

5 could do anything policy wise that would improve our

6 outcomes for children in our custody, we would do

7 that.

8      Q    And have you ever directed the director or
9 any of his managers to take specific steps to
10 improve on any child welfare related outcome?
11      A    I would say I have not personally, but

12 I -- I cannot speak for the rest of the Commission

13 because I am not certain that -- that they have.  Or

14 Steve Bailey who was one of the chairmen I sat under

15 was very passionate, and he paid a lot of attention

16 to child welfare.

17      Q    But that's just a hypothesis.  You
18 personally have not and you're not aware of the
19 Commission as a whole doing that?
20      A    I don't have direct evidence for that,

21 yeah.

22      Q    And I just want to make sure I understood
23 you correctly.
24      A    Okay.

25      Q    You said that since 1998 you don't believe
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1 that the outcomes have ever been poor for the
2 children in DHS custody.  Would you stand by that?
3      A    Yes.
4      Q    I believe you said that you -- that it's
5 your understanding that as a commissioner you can
6 receive whatever data you want to fulfill your
7 responsibilities.  Is that right?
8      A    I do believe that.
9      Q    Have you ever affirmatively asked for
10 additional data on any child welfare related issue,
11 safety, permanency, well-being, caseloads,
12 visitation, anything else?
13      A    No, ma'am.
14      Q    Has the Commission ever asked that
15 Director Hendrick or any of his managers provide
16 additional or different information about any child
17 welfare related outcome to the Commission?
18      A    I'm sure they have.
19      Q    Are you personally aware of that, or is
20 that just a hypothesis?
21      A    I know it's happened in meetings.  I can't
22 think of any specific time.
23      Q    How frequently does it happen?
24      A    I would say somewhat regularly.
25      Q    But you can't --
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1      A    I don't know, no.
2      Q    So you think somewhat regularly one of the
3 commissioners asked for additional child welfare
4 related data?
5      A    Yes.
6      Q    Would that be reflected in the minutes?
7      A    Possibly.
8      Q    Why would it not be reflected in the
9 minutes?

10      A    The minutes aren't like just word for
11 word, and I -- it may show up there if someone
12 inquired or -- our minutes usually say that we "had
13 discussion about child welfare issues and
14 Commissioner Peck's question was answered" or
15 something like that.
16      Q    In your opinion, are the minutes of the
17 Commission's meetings generally accurate and
18 complete, understanding that they're not -- they're
19 not a transcript of the actual meetings.
20      A    Yes.
21      Q    Is any -- is all substantive discussion or
22 inquiries made by the commissioners reflected in
23 those minutes?
24      A    I feel so.
25      Q    Would you approve a set of minutes if you
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1 believed that some substantive discussion or inquiry
2 was not reflected in those minutes?
3      A    No.

4      Q    So if you voted to approve those minutes,
5 we can take that as a statement that you believed
6 those minutes were substantively accurate and
7 complete?
8      A    Yes.

9      Q    Has there been any change in the way the
10 Commission operates since this litigation was filed
11 in approximately February, 2008?
12      A    I don't think so.

13      Q    So you've never been given any
14 instructions other than those by Counsel about how
15 the Commission should operate and conduct its
16 business since this litigation was filed?
17      A    No.

18      Q    How does the Commission ensure that
19 Director Hendrick is effectively executing his
20 executive and administrative duties?
21      A    By watching his rapport with his

22 subordinates and the people that work under him; by

23 interviewing them about how, you know, things are

24 going and how they feel like their support is from

25 the top; by his unbelievable knowledge of all the
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1 aspects that DHS has to deal with.
2      Q    Anything else the commissioner does to
3 evaluate Director Hendrick's execution of his
4 duties?
5      A    We pay attention to the awards that he
6 gets from national organizations, peer awards.  We
7 pay attention to the fact that he serves on multiple
8 tasks force and the governor's cabinet.
9      Q    Is he currently a member of the governor's
10 cabinet for Governor Fallin?
11      A    No, ma'am.
12      Q    So he was before for Governor Henry, but
13 is no longer?
14      A    Correct.
15      Q    So that would no longer be a way to
16 evaluate his performance?
17      A    Correct.
18      Q    Do you understand why he was no longer a
19 cabinet member?
20      A    No.
21      Q    Was there anything about that that
22 concerned you, that he was -- that position was
23 removed from him?
24      A    To me those things are so political they
25 don't mean -- the fact that he was replaced, I would
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1 never think of that as a bad thing.
2      Q    But fact that he was on it before was
3 something that you thought of as a good thing?
4      A    I thought it was.
5      Q    Even though the removal wasn't a bad
6 thing?
7      A    Correct.
8      Q    Anything else?  I just want to get a full
9 list from you.  If you think of something as we go
10 forward, you can just let me know.
11      A    Okay.  Thank you.
12      Q    You mentioned first, I believe, that you
13 watch his rapport with his subordinates and
14 interview some of those subordinates; is that
15 correct?
16      A    Correct.
17      Q    In what context do you watch his rapport
18 with his subordinates?
19      A    Like, at the executive session meeting
20 that I went to.
21      Q    That you went to once?
22      A    Yeah, that's correct.  After the meetings,
23 before the meetings, just out -- people interact
24 with him and --
25      Q    And that's a reference to the Commission
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1 meetings?

2      A    That's correct.  At my meeting that I have

3 for my property thing, I'm able to visit with people

4 that work close to him and -- and they're able to

5 inform me about how things are going that way.

6      Q    You also mentioned interviewing

7 subordinates.  How often is that done?

8      A    It's kind of -- I would -- I would say

9 it's not like a formal written down interview.  I'm

10 just talking about whenever I see somebody just

11 privately, you know, I may ask them about how things

12 are going for them.

13      Q    So if you bump into someone who's

14 subordinate to Director Hendrick you may on an ad

15 hoc basis ask them what they think of him?

16      A    Yes.

17      Q    Is there anything more formal than that

18 where you, for example, send out performance review

19 forms and ask people to send them back in about

20 Director Hendrick?

21      A    Not -- I wouldn't say just specifically

22 about Director Hendrick so much, but we did do a

23 employee survey through, like, the HR department,

24 like that, and through our communications department

25 to see how they thought we could better make
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1 communication amongst the DH (sic) people from the

2 in-the-trench workers all the way up to the top.

3           And those people were given a chance to

4 communicate their ideas, how they thought it would

5 be easier for them to get their feelings and

6 thoughts known to their supervisors and their

7 supervisors on up to the top.  And so we have

8 definitely started a -- a program that has used

9 their ideas to do that.

10           And through that, I'm not aware of us

11 getting any bad things at how they felt like that

12 Director Hendrick was a -- a blockage or a stop for

13 any kind of program that they were trying to

14 incorporate.

15      Q    Did that survey ask any questions about
16 Director Hendrick's performance specifically?
17      A    I don't know.

18      Q    So if it didn't ask a specific question,
19 it would be a little odd to get a lot of feedback
20 about his personal performance; right?
21      A    I think it was -- they would have a --

22 probably given a general -- but I don't know.

23      Q    You don't know.  When was that survey
24 initiated?
25      A    I would say within the last three years.
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1      Q    And who initiated it?
2      A    It came through support services, and
3 that's who is responsible for office of
4 communications.
5      Q    And was that -- you had talked about how
6 the Commission -- my impression was that the
7 Commission was involved in deciding to move that
8 project forward.  Is that correct?  Or was it the
9 office of support services that really decided that
10 project should be done?
11      A    The Commission started it going.  And then
12 the -- the management staff was able to get it done.
13      Q    How did the Commission start it going?
14      A    By just noting that we saw some what we
15 felt were deficiencies in that part that we'd like
16 to see addressed.
17      Q    So it's correct to say that the Commission
18 noted some communication related deficiencies and
19 asked the office of support services to conduct a
20 survey to deal with that issue?
21      A    Not necessarily conduct a survey
22 specifically, but to --
23      Q    To do something about it?
24      A    To do something about it.
25      Q    And what communication deficiency did the
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1 Commission note?

2      A    What we're mostly talking about or the

3 things that we were dealing with was public --

4 public communications and how -- how public

5 perception of OKDHS was wrong.

6      Q    And, again, this came up in the context of

7 me asking you how the Commission ensures that

8 Director Hendrick is executing his executive and

9 administrative duties.  And I appreciate you telling

10 me about the survey, but it sounds like it really

11 wasn't directed primarily or even really secondarily

12 at Director Hendrick's performance; is that right?

13      A    No.  It's just one of the ways that I

14 evaluate him.

15      Q    Was based on the survey about

16 communications?

17      A    Just -- yeah.  Just paying attention to

18 how the department is running, in general.

19      Q    Okay.  You also talked about sort of these

20 informal conversations you had with various

21 subordinates where sometimes you'll ask about

22 Director Hendrick.  Aside from those and this

23 communication survey that you mentioned, do you have

24 any other formal process for interviewing Director

25 Hendrick's subordinates about his performance?

Page 56

1      A    No.
2      Q    And that's true throughout your tenure on
3 the Commission, as far as you're aware?
4      A    Yes.
5      Q    You also mentioned that you -- you noticed
6 his unbelievable knowledge of DHS and its
7 operations.  How do you evaluate his knowledge
8 independently?
9      A    By his ability to directly answer

10 questions that are given to him.  I've never in my
11 tenure really found that he has ever erroneously
12 misled us from anything.  His honesty,
13 straightforwardness.  He's willing to listen to
14 everybody's questions whether they're sophisticated
15 or not.
16      Q    Does the Commission set Director
17 Hendrick's salary?
18      A    Yes.
19      Q    How do they do that?
20      A    I wasn't on the Commission when he first
21 came in so I don't know how it was started
22 immediately.  But right now it's just on -- it's
23 based on appropriate salaries from other agency
24 directors and their definition of their job
25 difficulties and responsibilities.
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1      Q    So it's trying to get him roughly where he

2 should be compared to other agency directors in

3 Oklahoma based on the relative complexity of their

4 jobs?

5      A    That's how we try to keep it in

6 perspective.

7      Q    Is his salary at all related to his

8 performance?

9      A    Yes.

10      Q    In what way?

11      A    There -- his performance has -- has been

12 excellent.  There's just been no reason to question

13 how much he's getting paid.  We feel like that his

14 salary is a lot less than what he would be able to

15 make in the private sector with his talents.  And so

16 we -- we have -- as a Commission, we have offered to

17 give him more money than he is willing to accept

18 because we want to keep him.

19      Q    You listed before a number of different

20 ways that you determine whether Director Hendrick is

21 effectively executing his duties.  Other than what

22 we've already discussed, are there any objective

23 measures that the Commission uses to evaluate his

24 performance as it relates to child welfare?

25      A    Like looking at a direct number comparison
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1 from what's different from here to here, I would say
2 no.
3      Q    Does the Commission ever set any
4 performance goals for Director Hendrick?
5      A    I don't know.
6      Q    Not that you're aware of?
7      A    Not that I'm aware of.
8      Q    Did the filing of this lawsuit affect at
9 all your view of Director Hendrick's performance?
10      A    No.
11      Q    It didn't at all?
12      A    It didn't at all.
13      Q    Do you think there's any areas in which he
14 can improve?
15      A    I would think that we all could maybe
16 improve on some areas.  I feel Howard is a very
17 outstanding person and a very competent and
18 excellent director, that we -- I can't imagine we
19 could have anybody that would do better than him.
20      Q    And that's based on watching his rapport
21 with subordinates, those informal conversations you
22 had with his subordinates, his unbelievable
23 knowledge of DHS, the awards he gets from national
24 organizations, the fact that he serves on multiple
25 task forces and the fact that he was previously a
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1 cabinet member?
2      A    I think those are evidence of his good --
3 ability to do a good job to run such a large entity.
4      Q    Okay.  Any other evidence that you have?
5 Aside from what we've already discussed.
6      A    I don't know.
7      Q    Nothing that you --
8      A    No.  I don't think.
9      Q    Is it true that you were the chair of the
10 performance review committee?
11      A    Yes.
12      Q    When was that?
13      A    Like, in 2008.
14      Q    Is that a standing committee?
15      A    I -- I believed it to be, like, a task
16 force type thing.  Not a continuing operating
17 committee.
18      Q    So that was a temporary committee.
19      A    (Nodding head.)
20      Q    Do you know why that temporary committee
21 was established in 2008?
22      A    To evaluate to make sure that we were
23 paying him an appropriate salary for his job he was
24 doing.
25      Q    Has there ever been any similar
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1 performance review or compensation task force or
2 committee at any point before that time or after
3 that you're aware of?
4      A    Not that I'm aware of.
5      Q    So, to the best of your knowledge, since
6 1998, there was in 2008 a temporary performance
7 review task force; and that's it as it relates to
8 any formal committee or task force of the
9 Commission?

10      A    That's all I can think of that was
11 specifically given the task to come up with, you
12 know, an appropriate salary for him.
13      Q    Is that -- I'll just call it the
14 performance review committee.
15      A    That's fine.
16      Q    Is the performance review committee still
17 in existence?
18      A    We are all still serving on the
19 Commission.  One is not.  I'm sorry.
20      Q    That would be Commissioner Mercer?
21      A    That's correct.
22      Q    So at the time -- so this committee was
23 established in 2008.  And who were its members?
24      A    Ron Mercer.
25      Q    If I say the names, would it refresh your
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1 recollection?

2      A    Oh, yes.  That would be great.

3      Q    My understanding is that it was yourself,

4 Commissioner Mercer -- former Commissioner Mercer,

5 Commissioner Wilkinson and Commissioner Chase.

6      A    Okay.

7      Q    Is that accurate?

8      A    Yes.

9      Q    Am I missing anyone or --

10      A    I can't think of anyone you're missing.

11      Q    So you think that that's the right group

12 of people?

13      A    I do, yes.

14      Q    Do you know how many members it takes

15 before a committee meeting is subject to the open

16 meetings law?

17      A    A majority, four.

18      Q    Four?  So was this meeting -- any meetings

19 of the performance review committee subject to the

20 open meetings law?

21           MR. BINGHAM:  Objection to form.  Go

22 ahead.

23      Q      (BY MS. INGBER) As far as you know.

24           MR. BINGHAM:  Go ahead.

25           THE WITNESS:  As far as I know, not.
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1      Q      (BY MS. INGBER) Are any of the

2 committees of the Commission subject to the open

3 meetings law?

4           MR. BINGHAM:  Object to the form.  Go

5 ahead.

6      Q      (BY MS. INGBER) As far as you know.

7           MR. BINGHAM:  Oh, excuse me.

8           THE WITNESS:  Are they -- are they

9 subjected to it?

10      Q      (BY MS. INGBER) Yeah.

11      A    I would say yes.

12      Q    Which ones?

13      A    Well, I guess all of them would be.

14      Q    Are any of them large enough to actually

15 be required to meet the requirements set out in the

16 open meetings law?

17           MR. BINGHAM:  Object to the form.  Go

18 ahead.

19           THE WITNESS:  I feel like the staff make

20 sure that we're within legal bounds on that.

21      Q      (BY MS. INGBER) Okay.  Has any committee

22 that you've ever served on had an agenda, a formal

23 agenda?

24      A    No.

25      Q    Has any committee that you've ever served
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1 on had --

2      A    I think I'm -- I'm wrong on that.

3      Q    Other than -- okay.  Go ahead.

4      A    There was another temporary communications

5 committee, and -- and we did have an agenda sheet

6 one time.

7      Q    So at one meeting of the communications

8 committee --

9      A    Correct.

10      Q    -- there was an agenda sheet?

11      A    Agenda sheet.

12      Q    With that single exception, any other

13 agendas for any of the committee meetings that

14 you've attended?

15      A    I don't run mine like that, no.

16      Q    Have there ever been any formal notes or

17 minutes from any of the committee meetings that

18 you've attended?

19      A    No.

20      Q    I want to return now to the performance

21 review committee.  And we've discussed who its

22 members are and that it was formed in 2008.  I'm

23 still not sure I know whether it continues to exist

24 or whether it served its purpose and then was

25 disbanded.  So if you can just let me know.
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1      A    We haven't been asked to do anything else
2 since that report was done.
3      Q    And how many times did that committee
4 meet?
5      A    Twice, I think.
6      Q    Twice in 2008?
7      A    Yes.
8      Q    And how long were those meetings, as far
9 as you recall?

10      A    I'm guessing.  I can't give you an honest
11 answer on that.
12      Q    Of course.
13      A    They were short, one hour.
14      Q    Okay.  That's helpful.  Just let me know
15 if you're giving me a guess or a best estimate.  And
16 I know it's hard to remember these things so long
17 after they occurred.
18           And again, just to make sure I understand,
19 there were no -- there was no agenda or minutes or
20 notes from those two meetings?
21      A    No.  Just the reports that I put in.
22           MR. BINGHAM:  Miriam, when you reach a
23 point if we could take a short break, just whenever
24 you're -- whenever you're ready.
25           MS. INGBER:  Sure.  Do you mind -- if you
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1 don't mind I'll just finish talking about this

2 committee and then we can take a break.

3      Q      (BY MS. INGBER) You mentioned that you
4 put in a report.  I'm going to show you a document
5 that's been marked as Exhibit 691.  Is this the
6 report that you're referring to that you put into
7 the performance review committee?
8      A    Yes, ma'am.

9      Q    Were there any other reports that you put
10 in?  I believe this is a one-page --
11      A    Cover page --

12      Q    Cover page.  And then it looks -- I've
13 been told that it's some excerpts from the Office of
14 Personnel Management's 2007 Annual Compensation
15 Report.
16      A    That's where the other reports come from.

17      Q    Okay.  And these were the only documents
18 that you're aware of that relate to the tasks of
19 that performance review committee?
20      A    This is the report that the committee gave

21 to the other commissioners to make their decision

22 on.

23      Q    It says at the top of this cover page,
24 which it says is submitted by you, the chair, that
25 you and the other three commissioners on the task
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1 force were "assigned the task of evaluating an
2 appropriate salary for the director of human
3 services."
4           Would that be an accurate description of
5 the tasks of this committee?
6      A    Yes.
7      Q    In order to do so, did the committee
8 discuss Director Hendrick's strengths and
9 weaknesses?
10      A    Yes.
11      Q    What strengths -- well, what weaknesses
12 did you discuss?
13      A    I can't remember.
14      Q    But you remember specifically discussing
15 his weaknesses?
16      A    Just his job as a whole.
17      Q    But did you discuss -- discuss
18 specifically any places where he could or should
19 improve his performance?
20      A    I don't remember.
21      Q    Did you ever communicate to Director
22 Hendrick that he should improve his performance in
23 certain areas?
24      A    No.
25      Q    It also says here that -- paragraph 3 --
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1 "The task force for the director's compensation

2 casually interviewed several subordinate managers

3 within OKDHS."  What do -- what does it mean when it

4 says "casually interviewed"?

5      A    That means that I didn't have, like, you

6 know, minutes taken or specific questions that I

7 asked every one of them.  It was just conversation

8 with them about their experience with working with

9 him.

10      Q    Was the purpose of those conversations to

11 ask questions related to Director Hendrick's

12 performance, or were they just casual conversations

13 about a variety of topics that happened to include a

14 question or two about his performance?

15      A    These were specific for asking about

16 his -- his -- our evaluation for his compensation.

17      Q    So how were these -- who were these people

18 who were interviewed?

19      A    Paula Hearn, David Shafer, Raymond

20 Haddock, Sharon Neuwald.  I can't think of any

21 others.

22      Q    Were there others that you're not

23 remembering, or is that the list?

24      A    I don't remember.

25      Q    Don't remember.  What's the -- what's the
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1 role of Paula Hearn, or what was it at that time?
2      A    She was -- I'm trying to think of her
3 title.  But she was, like, director of support
4 services.
5      Q    What about David Shafer?
6      A    He had -- he would be, like, maybe the --
7 he was the notch above Paula.  I can't -- I don't
8 remember what his --
9      Q    But on the admin side of the agency?

10 Would that be accurate to say?
11      A    Oh, absolutely, yeah.  Chief
12 administrative officer I think is what he was, as a
13 matter of fact.
14      Q    What about Raymond Haddock?
15      A    He was in -- these were all on
16 administrative -- all administrative directors.
17      Q    Did you have any informal -- casual
18 interviews I guess is the term with anyone on the
19 programs side of DHS?
20      A    I would say I spoke with the county
21 director and -- in Garfield County where I live.
22 And he -- he had known Howard for a long time and
23 was very happy that he was the director of -- of
24 OKDHS and felt like he was doing a good job.  So,
25 yeah, there -- there were others lower down.
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1      Q    What about anyone like the director of

2 field operations or the director of the children and

3 family services division?

4      A    I don't -- I don't remember speaking with

5 them.

6           MS. INGBER:  You know, let's take a break

7 now because this will take me a few more minutes.

8           VIDEOGRAPHER:  We're now off the videotape

9 record.  Time is 2:47 p.m.

10           (A recess was taken from 2:47 PM to 3:03

11 PM.)

12           VIDEOGRAPHER:  We're now back on the

13 videotaped record.  The time is 3:03 p.m.

14      Q      (BY MS. INGBER) So, Commissioner Peck,

15 we were talking about these casual interviews that

16 were conducted in connection with the work of the

17 compensation task force.  And you mentioned that

18 you -- these interviews involved four people in the

19 support administrative area of DHS as well as you

20 spoke to the county director in Garfield County.

21 Who conducted these interviews?

22      A    I did.

23      Q    By yourself?

24      A    Yes.

25      Q    Were any other interviews conducted by the
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1 other members of the compensation task force?
2      A    Oh, I would say -- and I'm certain that
3 Aneta Wilkinson did, too.  She's quite active in
4 asking around.
5      Q    Did she report back on the results of
6 those conversations to the compensation task force?
7      A    Yes.  She was a viable part of this
8 committee.
9      Q    Do you recall who she interviewed?
10      A    No, ma'am.
11      Q    Do you recall whether anyone, you,
12 Commissioner Wilkinson or anyone else interviewed
13 any of the senior management of the child welfare
14 operations or the field operations division --
15      A    No, ma'am.
16      Q    -- at DHS custody?
17      A    Not specifically, no, ma'am.
18      Q    Was there a specific set of questions that
19 you were asking whoever was interviewed?
20      A    I don't remember.  It wasn't -- it wasn't
21 like a -- like I had a -- a tablet that I would pull
22 out, questions that I asked everybody.  That's what
23 I meant by "casual."  It was just kind of wherever
24 their responses would take me.
25           But everyone, without any exceptions, were
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1 very pleased with how he performed his job and felt

2 like that they had never worked under anyone in any

3 of their positions, whether they were private or in

4 governmental deals that were -- that they felt

5 like -- like they were listened to and responded to

6 and that was run as well as what they were under

7 Director Hendrick.

8      Q    Did you specifically ask whether -- ask
9 these people whether there were any areas in which
10 Director Hendrick could improve?
11      A    I would say I did not do that.

12      Q    Did you ask them to describe his
13 weaknesses?
14      A    I don't remember doing that.

15      Q    How are these people chosen?
16      A    You talking about on the task force -- I

17 mean on the --

18      Q    No.  Sorry.  The interviewees.
19      A    They -- they were just, like, the people

20 that worked directly with him the closest.

21      Q    So you --
22      A    They -- their next answer would be to --

23 to Howard.

24      Q    Did you interview the chief operating
25 officer who also reports directly to Director
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1 Hendrick?
2      A    I don't -- I just don't think he was
3 available for me or something.  I did not.
4      Q    You know that the chief operating
5 responsible (sic) is the direct supervisor of the
6 family support services division, the children and
7 family services and the field operation division
8 which are the large program-specific divisions at
9 DHS?

10      A    Yes.
11      Q    So you didn't make sure to make that
12 person available in order to get their feedback?
13      A    No.
14      Q    Did you speak to anyone outside of DHS
15 about his performance?
16      A    Specifically about his performance, I
17 would say no.
18      Q    Did you prepare this one-page cover page?
19      A    Yes, ma'am.
20      Q    Are you aware of any other point in which
21 a similar document was prepared at any point since
22 you joined the Commission?
23      A    No, ma'am.
24      Q    What was the last time before 2008 that
25 Director Hendrick's compensation was analyzed?
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1      A    I don't remember.

2      Q    Do you remember whether it was and you

3 just don't remember when, or do you not recall that

4 it ever was?

5      A    No.  I remember that we -- we have

6 discussed his compensation before.  I just don't

7 remember when.

8      Q    Do you have any rough estimate of how many

9 years prior to this that would have been?

10      A    I would estimate two to three years.

11      Q    Has there been any analysis of Director

12 Hendrick's compensation or performance at any point

13 since this 2008 task force?

14      A    No, ma'am.

15      Q    In addition to these casual interviews,

16 this one-page compensation task force report also

17 refers to a number of other information sources that

18 were considered when determining his salary.  And

19 I'll just summarize briefly my reading of this and

20 you can let me know if it's accurate.

21           It appears that his -- his compensation

22 was compared to the salary of directors of other

23 public agencies.  And that's sort of in the second

24 paragraph.  And then at the end of the second

25 paragraph the last sentence it mentions "market
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1 movement."  Does market movement mean inflation,
2 basically?  Or just general overall salary
3 increases?
4      A    That's what I took it to mean.

5      Q    Okay.  Understood.  And then it mentions
6 the casual interviews and then it talks, as you
7 mentioned before, about national recognition and
8 serving on the cabinet and the task force -- task
9 forces and committees that he participates in.
10           And then it says, "The task force using
11 all of these sources for its support, recommends a
12 salary increase of 11 percent."  Are there any
13 sources that were considered other than those that
14 I've summarized?
15      A    No, ma'am.

16      Q    In order to compare Director Hendrick's
17 compensation to that of other public agencies, did
18 the compensation task force -- which I'm using
19 interchangeably with performance review committee.
20 Do you understand that?
21      A    Okay.

22      Q    That that's the title on this report.  I
23 think before I was calling it performance review
24 committee.  So in order to compare his salary to the
25 directors of other public agencies, did this
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1 compensation task force look at anything other than
2 the Office of Personnel Management 2007 Annual
3 Compensation Report?
4      A    No, ma'am.

5      Q    Similarly to get its understanding of
6 market movement, is that the only document that was
7 relied on?
8      A    Yes.

9      Q    And just to make sure, the comments from
10 these casual interviews, it was totally verbal.
11 There was no written down notes or other evaluation
12 from those interviews?
13      A    That's correct.

14      Q    This report discusses national recognition
15 for Director Hendrick.  Was there any consideration
16 given to the fact that DHS failed to meet federal
17 standards on all seven outcomes in its 2008 review
18 by the federal government related to child welfare?
19      A    No, ma'am.

20      Q    Why not?  Did you know that -- well,
21 strike that.
22           Did you know that in 2008 DHS failed to
23 meet federal standards in all seven outcomes in the
24 children and family services review?
25      A    I don't remember that I knew specifically
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1 about that at that time, but I do remember Director

2 Hendrick explaining that because of our way of -- in

3 Oklahoma of declaring -- and I -- under this -- I

4 can't think of the terms exactly, but we have -- we

5 have a higher level -- in other words, the different

6 states use different criteria for determining who's

7 abused and neglected and also what burden of proof

8 that you have to have.

9           And so it's difficult to compare our data

10 with other states' data and other -- I mean, he

11 explained even that there are some states that don't

12 hardly even keep data on this kind of thing and that

13 how -- because of our KIDS system and our

14 willingness to upgrade our technology and stuff,

15 that we're able to keep, you know, really good

16 reports, it sometimes hurt us in our analysis

17 nationally.

18      Q    Did he provide you any independent

19 evaluation of the CFSR standards to back up his

20 comment that they are basically irrelevant because

21 you couldn't compare them?  Or did you just take him

22 at his word?

23      A    I don't remember that.  And I don't -- I

24 don't think he would ever say that they were

25 basically irrelevant.  I think he would just say
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1 that -- that it's difficult for us to be compared
2 with other states like they do.
3      Q    Did he provide any independent evaluation
4 of whether it is, in fact, difficult to compare
5 states using the CFSR?
6      A    Other than just showing the data of how
7 many -- what percentages that we have that have --
8 that we've had bad outcomes with compared to
9 ourselves.

10      Q    So the answer is no?  That's not an
11 independent evaluation of your ability to use the
12 CFSR to compare states, is it?
13      A    Okay, okay.
14      Q    I mean, is it?  Let me know if I'm
15 misunderstanding you.
16      A    Unless you wanted to use that same
17 percentage maybe with other states.
18      Q    And you mentioned that he attributed the
19 inability to use these CFSR standards to compare
20 between states to the different burdens of proof and
21 different definitions of abuse and neglect at least
22 in part; is that right?
23      A    I'm sorry.  Would you repeat that.
24      Q    You said that he attributed the fact that
25 you couldn't compare states using these standards to
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1 the fact that in Oklahoma there's a lower burden of
2 proof and a different definition of abuse and
3 neglect; is that correct?
4      A    That's what I remember.
5      Q    Right.  Do you know how many of the
6 national standards have to do with -- for which the
7 definition of abuse and neglect would be relevant or
8 the burden of proof would be relevant?  Did you
9 understand that he was saying it was relevant to
10 asking of those seven standards?
11      A    I don't know.
12      Q    Do you know whether there were any
13 standards to which that's totally irrelevant?
14      A    No.
15      Q    What if I told you that that's relevant --
16 is not relevant to some of those standards?  Would
17 that concern you if DHS still failed to meet any of
18 them?
19      A    Yes.
20      Q    But you never asked those questions.  You
21 just took him at his word that it didn't matter that
22 DHS had failed to meet any of those standards?
23           MR. BINGHAM:  Object to the form.  Go
24 ahead.
25           THE WITNESS:  That's correct.
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1      Q      (BY MS. INGBER) And that didn't strike
2 you as important when you were evaluating his
3 performance in setting his compensation?
4      A    No.
5      Q    Sitting here today, do you think that
6 that's important and something you should have
7 looked into more?
8      A    I learn as I go.  I would say yes.
9      Q    So that is something you would look at
10 today?
11      A    Maybe.  I'm concerned that there's no one
12 hurt in our -- under our care, as anyone else would.
13      Q    Do you think it's important for DHS to
14 meet the standards set by one of its primary
15 funding -- funding entities, the federal government?
16      A    Yes.
17      Q    But DHS failed to do so and to meet any of
18 those standards in 2008.  And yet you said that all
19 of the sources fully supported a salary increase of
20 11 percent; right?
21      A    My understanding is that we've done well
22 with -- with our federal -- the people that are
23 involved with funding us, that we have -- we have
24 passed their criteria for using -- maybe that's for
25 using our moneys properly.  I don't know.
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1      Q    Are you referring to the IV-E audit?

2      A    Maybe.

3      Q    But you're certainly not referring to the

4 Federal Children and Family Services Review on which

5 DHS failed not only all seven outcomes, but also

6 failed to meet the national standard for any of the

7 national data indicators including absence of

8 reoccurrence of maltreatment, absence of

9 maltreatment, timeliness and permanency of

10 reunifications, timeliness of adoptions, achieving

11 permanency for children in care for extended periods

12 of time and placement stability.  Does that concern

13 you?

14      A    Yes, but is that -- yes.

15      Q    Does that affect your view of Director

16 Hendrick's performance now that I've told you that?

17      A    No, because I know he is constantly

18 working on improving those things.

19      Q    So it doesn't affect your view of him at

20 all?

21      A    Correct.

22      Q    Have you done anything to determine

23 whether DHS' performance is actually improving on

24 those measures since 2008?

25      A    No.  Just attending meetings and watching
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1 the data from that.
2      Q    Does the data that's given to you at the
3 meetings have anything to do with those measures?
4      A    I think timeliness of -- of --
5      Q    Adoptions and reunifications?
6      A    Our -- I don't know about the timeliness
7 part of it, but we -- we have done so much better
8 with adoptions since I've been on that --
9      Q    And how often -- you're referring to the

10 absolute number of adoptions; right?
11      A    That's correct.
12      Q    You're not referring to how long it takes
13 for those adoptions to happen; right?
14      A    That's correct.
15      Q    Do you know how DHS does on the national
16 standard for timeliness of adoptions?
17      A    No, ma'am.
18      Q    Do you think it's important that adoptions
19 take place in a timely manner?
20      A    Yes, but I also understand the
21 complexities of all that, too.
22      Q    I want to look at page 29 of this Office
23 of Personnel Management report.  It's among the
24 excerpts.  So if you look at "compensation" -- and
25 then there's a Bates number that's just that little
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1 thing at the bottom right-hand corner ending in
2 10 -- you will see -- there we go.  That's the page.
3           And if you'll look at this page, there's a
4 line and it kind of puts -- one axis of it is the
5 "job evaluation" points, which I believe is a
6 reference to how complex the job is; right?
7      A    Yes, ma'am.
8      Q    And then along the other axis is the
9 "annual salary."  Right?
10      A    Yes.
11      Q    So it's kind of plotting complexity versus
12 salary.
13      A    Yes.
14      Q    And then there's a line through the middle
15 which kind of shows the midpoint of where that is;
16 right?
17      A    That's the way I read it.
18      Q    And you've circled one of the lines --
19 you've circled one of those dots and written next to
20 it "DHS."  Is that right?
21      A    Yes.
22      Q    And that refers to where Director Hendrick
23 falls both in terms of complexity and in terms of
24 salary; right?
25      A    Yes, ma'am.  That's his plot number on the
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1 chart.
2      Q    On the chart.  He's actually right along
3 that midpoint; right?
4      A    Right.
5      Q    So he's not being overpaid as perhaps one
6 could argue the director for the medicolegal
7 investigations is, but it doesn't appear that he's
8 significantly underpaid either; right?
9      A    Correct.
10      Q    And he also has among the highest overall
11 salaries, right, of any director that's plotted on
12 this graph?
13      A    Yes.  Well, I mean -- yes.  But he's at
14 the far end of the job complexity, too.  He's got
15 the most complex job and not the highest salary.
16      Q    And not the highest salary, but he
17 certainly is right along the midpoint line; right?
18      A    He's on the midpoint line.  There are --
19      Q    Suggesting that there's a good balance
20 between complexity and salary; right?  I mean, let's
21 take aside this medicolegal person who clearly has a
22 friend somewhere because that seems really out of
23 whack.  But he's right -- Director Hendricks (sic)
24 is not.  It's right along that line; right?
25      A    It's close.
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1      Q    Yeah.  Let's now look at the next page,
2 page 30 of the report.  And it shows -- I apologize.
3 Maybe -- that's not the right page number.  Yeah,
4 I'm sorry.  It's -- if you look at the page that has
5 number 14 at the end of it.  It's table A7.  And
6 this is a chart that has to do with indicating
7 that -- appropriated agency directors and
8 non-appropriated agency directors who are not
9 currently included in Title 74.

10           Do you understand what this -- what this
11 table is trying to get at?  And actually if you
12 would go back to page 11, it kind of gives an
13 explanation.
14      A    Okay.

15      Q    Because I don't want to test your memory
16 on this.
17      A    I can't remember.

18      Q    That's not the point.  Yeah.  It's been a
19 while.  I think that's why I was originally thinking
20 page 11.  So if you'll look at the first full
21 paragraph, it's right in the middle of the page and
22 it's talking about the differences between
23 appropriated and non-appropriated directors.  And
24 it's true that Director Hendrick was an appropriated
25 director?
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1      A    Correct.

2      Q    So it says, "If the appropriated directors
3 were to be included in salary ranges consistent with
4 those of the non-appropriated directors, a total of
5 25 directors' salaries would need to be increased to
6 meet the minimums of the proposed table ranges.  See
7 table A7 for detail."  Right?
8      A    Okay.

9      Q    And then we go back to table A7 and it
10 shows -- "human services department" is the first
11 one on the line.  His current salary is 162,750;
12 right?
13      A    Right.

14      Q    And that's very close to the proposed
15 midpoint of 163,139; right?
16      A    Right.

17      Q    So he's already sort of in the proposed
18 midpoint.
19      A    Okay.

20      Q    And then there's a proposed maximum of
21 187,610.  And the Commission and this task force
22 proposed that his salary be raised to 180,653, close
23 to the high point; is that right?
24      A    That's correct.

25      Q    So you felt that he deserved to be getting
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1 close to the proposed maximum?

2      A    Yes.

3      Q    And that was based on his performance?

4      A    On his performance.  And on -- on how

5 valuable he would be in the private sector.  We

6 wanted to be competitive there.

7      Q    Understood.  Did, in fact, the

8 legislator -- legislature ever make the change to

9 include the appropriated directors in the same

10 salary range guidelines as non-appropriated

11 directors?

12      A    I don't know.

13      Q    If we look at page 31 of the report, which

14 is page 12 of the little Bates numbers.  So kind of

15 flip back.  It talks about how a 10.7 percent

16 adjustment to the current pay ranges for

17 non-appropriated agency directors is recommended.

18 The additional cost to the state of implementing

19 these revised ranges for both appropriated and

20 non-appropriated directors is 337,530.

21           Do you know whether the legislature ever

22 adopted that 10.7 percent pay raise that's

23 recommended by the Office of Personnel Management?

24      A    I don't know.  I'm not aware that they

25 did.
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1      Q    Do you know whether any other agencies, in
2 fact, incorporated this 10.7 percent raise for their
3 directors?
4      A    I do not know.

5      Q    Is that something that you looked into as
6 part of this process?
7      A    I haven't looked in it past looking at

8 this report.

9      Q    Okay.  So you haven't looked at any
10 subsequent Office of Personnel Management reports?
11      A    I have not.

12      Q    Let's set that aside.  You receive a
13 packet before Commission meetings; right?
14      A    Yes.

15      Q    And do you review those document before
16 you go to the meetings?
17      A    Yes, ma'am.

18      Q    Do you take any other steps to prepare for
19 the meetings?
20      A    No.

21      Q    And then you receive certain additional
22 documents at the meetings; right?
23      A    That's correct.

24      Q    Do you do anything with those other than
25 flipping through them during the meetings

Page 88

1 themselves?

2      A    I will oftentimes flip through them before

3 the meeting starts just briefly to see what --

4 what's going to be presented.  But mostly it is just

5 through that.  I oftentimes take notes on those to

6 review later at home.

7      Q    How much time do you spend reviewing these

8 documents later at home?

9      A    It varies.  Usually I don't -- I don't

10 have very much free time.  But when I get home if I

11 have some things I just want to, you know, just make

12 sure I got right or maybe showed a member of my

13 church or something like that, I will do that.

14      Q    Can you say roughly in connection with

15 every monthly meeting how much time in aggregate you

16 spend both preparing before and reviewing or doing

17 anything else afterwards?

18      A    I would say one hour.

19      Q    An hour total amount?

20      A    Yes, ma'am.

21      Q    And how long do the meetings themselves

22 usually last?

23      A    Four hours, three or four hours.  Well,

24 that may be exaggerated.  9:30 to 12:30, I'll say,

25 three hours, excuse me.
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1      Q    And I understand they probably vary
2 somewhat; right?
3      A    They vary.  We always start at 9:30.
4      Q    Has the manner in which the Commission
5 meetings -- strike that.
6           Has anything changed about the way in
7 which Commission meetings proceed since this
8 litigation was filed in February, 2008?
9      A    No.

10      Q    Has the content of any of the regular
11 reports that are provided changed in any way since
12 this litigation was filed?
13      A    No.
14      Q    You talked earlier about how you received
15 certain objective data regularly as part of the
16 Commission meetings.  Can you give me a list to the
17 best of your recollection of what those data points
18 are that you either receive at every meeting or at
19 some other point during the year as part of these
20 Commission meetings?
21      A    Repeat that.  I'm sorry.
22      Q    Of course.  You mentioned earlier that you
23 receive certain data at these Commission meetings
24 related to child welfare; is that correct?
25      A    Okay, yes.
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1      Q    To the best of your recollection, can you
2 tell me what those data points are?
3      A    Okay.

4      Q    That you regularly receive?
5      A    Like number of referrals received, the

6 number of people that were investigated, the number

7 that were classified as Priority I, the number that

8 were classified as Priority II and others.  They're

9 broken down as -- in counties where -- well, they're

10 broken down in areas; and then state totals are

11 given.  The number of employees that are working in

12 child welfare at each area, and the number that are

13 allocated actually to work there.

14      Q    Anything else you can recall?  It's not a
15 memory test.  So if that's all you recall, that's
16 fine.
17      A    Okay.

18      Q    I don't want to leave something out that
19 you know.
20      A    I'll stop there, and I -- and then I may

21 remember something later.

22      Q    Perfect.  What's a referral?
23      A    It's when someone phones in a complaint,

24 that they're asking for DHS to intervene.

25      Q    So any type of complaint that they're
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1 asking DHS to intervene, or is it more specific than

2 that?

3      A    I would -- I would say that if -- a

4 referral would be where someone has phoned in to the

5 hotline or the county office or wherever they have

6 made their call in, that they see a situation of

7 potential abuse or neglect.

8      Q    What's an investigation?

9      A    An investigation is when a caseworker

10 actually goes out and individually interviews and

11 oversee -- interviews and -- each individual person

12 that is involved in the complaint individually and

13 looks at the conditions that -- that the incident

14 has happened in.

15      Q    Do you know what an assessment is as it

16 relates to child welfare?

17      A    An assessment, in my understanding of an

18 assessment, is where it is determined that the --

19 that the family does not need to be -- the children

20 do not need to be separated from their family, but

21 that -- that maybe social services that are provided

22 through DHS could be provided that would return that

23 family back to a safe and normal environment for the

24 children without us taking custody of children.

25      Q    What's the difference between Priority I
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1 and Priority II?  What do those terms mean?
2      A    Priority I is a more -- a more urgent
3 situation where imminent danger is involved.  It
4 probably involves more younger people, maybe
5 children under three years old or so that are less
6 able to get out of a dangerous situation on their
7 own.  Those tend to be more associated with the
8 Priority I.  Just situations that -- where that
9 child's safe -- safety is of grave concern that

10 needs to be helped right away.
11      Q    How did you learn what a referral is, what
12 an investigation is, what an assessment is and what
13 Priority I and Priority II mean?
14      A    I've learned that -- my brother -- my
15 natural brother at one time was dating a social
16 worker several years ago and just visiting with her,
17 what she went through.  The social workers that are
18 in Enid that are patients of mine, I visit with them
19 about, you know, what they go through and
20 everything; and they're able to explain all this
21 stuff to me.
22      Q    Were you ever given this information when
23 you first joined the Commission?
24      A    I don't remember.
25      Q    Do you know how long it took after you

Page 93

1 joined the Commission for you to become familiar

2 with this terminology?

3      A    I would say a long time.  I remember being

4 overwhelmed with the complexity, the acronyms, the

5 issues, how -- how ridiculous, you know, they --

6 they are.  I'm talking about, you know, the

7 situations that we have to intervene in, how

8 ridiculous they get.  And it took me a long time

9 to -- to understand, you know, really probably the

10 procedural stuff.

11      Q    How long did that take?

12      A    I would tell you that when I first got on,

13 I thought a nine-year term sounded like a ridiculous

14 long term; and I'll tell you now that it probably

15 took me nine years to even be able to feel like I

16 had any kind of grasp that I could even probably

17 offer a legitimate opinion without, you know,

18 initiating more unintended consequences than I would

19 good.  So it's -- it's -- it's a situation where I

20 feel like I have to heavily rely on the

21 professionals who are trained and under my care.

22      Q    So would it be fair to say that you feel

23 like you have to heavily rely on the professionals

24 because you don't have the knowledge or the

25 qualifications to really understand all of the
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1 complexities yourself?

2      A    Partly that and also that I don't have --

3 you know, I'm an optometrist.  I work 60 hours a

4 week.  I have a family that I try to maintain

5 normalcy with and support with.  And I'm involved in

6 my church and committees.  And so it's a matter of

7 just having enough time.  I -- I envision that if

8 I'm still on the Commission and I don't have as much

9 time that I have to do at work, that -- that I would

10 definitely be able to spend more time down there and

11 getting more involved.

12      Q    Do you think you have enough time given

13 all of your other responsibilities to properly

14 perform your responsibilities as a Commissioner of

15 DHS?

16      A    To the degree that I'm able to do it, I'd

17 say yes.

18      Q    To the degree that you would want to do

19 it?

20      A    It's like -- it's like, you know,

21 everything could be improved.  And that would be one

22 of the places that I would feel like that I could --

23 I would be able to improve my service as a

24 Commission if I had more time.

25      Q    Do you think it's important for DHS to
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1 have a strong oversight body in the form of a
2 Commission?
3      A    I do.

4      Q    Once we can get it out, I'm going to show
5 you --
6           (Discussion off the record.)
7      Q      (BY MS. INGBER) I'm going to show you
8 what's been previously marked as Exhibit 431.
9 That's your -- these are minutes from the July 27,
10 2010 Commission meeting.  I just -- I chose a
11 meeting.  There's no magic to choosing July 27th,
12 2010.  I just wanted some sample minutes so we could
13 sort of discuss what goes on at the meetings.
14           Do you recognize this document to be the
15 minutes from that meeting?
16      A    That what's it looks like.

17      Q    And I want to turn your attention to the
18 page that ends in 23.  So that's page 4 of this
19 document.  And it describes the report on human
20 services center by Mr. Youngblood, the chief
21 operating officer.  And I understand that there's
22 a -- a two-page report related to child welfare that
23 goes along with that presentation; right?
24      A    Okay.

25      Q    Is that correct?
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1      A    Oh, that -- I see what your -- I'm sorry.

2 I misunderstood.  Yes, he does have a report that

3 goes along with it.

4      Q    Unfortunately I don't have that with me so

5 I'm going to rely on your memory and knowledge and

6 what's written here.

7           This summary of that report discusses some

8 of the data points that we were just talking about

9 that are provided.  It includes a number of assigned

10 child welfare referrals in the past month, whether

11 those are going up or down; the number of completed

12 referrals also compared to other months; the number

13 of past-due referrals, again with a comparison;

14 where those past-due referrals -- what counties

15 those came from; and the number of Priority I no

16 contacts.  Do you see that?

17      A    Yes, ma'am.

18      Q    Is this the type of information that

19 Mr. Youngblood provides every month with respect to

20 child welfare?

21      A    Yes, ma'am.

22      Q    Does he regularly provide any other

23 information?

24      A    Adult protective services, but that's not

25 under your -- what you're talking about.
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1      Q    Right.  Solely related to child welfare.
2      A    Okay.  Aside from -- he -- he will
3 introduce our -- a program that is supportive of
4 different things out in the field and oftentimes
5 they deal with child welfare.  And --
6      Q    I'm sorry.  You said "programs that are
7 supportive of different things in the field."  So
8 will that be a -- one specific initiative or program
9 that he'll --

10      A    Yes.  Yeah.  And he will introduce that.
11      Q    Oh, he'll introduce the person who's
12 giving the presentation on that?
13      A    Yeah.  Exactly.
14      Q    Well, I'm really focused on data.
15      A    Okay.  Okay.
16      Q    Is this a good summary, again, with the
17 two-page supporting report?  That's basically the
18 data that he provides.
19      A    I agree with that.
20      Q    Do you know why those specific data points
21 were chosen?
22      A    I think -- I feel like they give -- give
23 us an idea of the volume that they deal with and --
24 and that they are addressing the most urgent needs.
25      Q    There's nothing in here about safety;
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1 right?  The safety of the children in DHS custody?

2      A    No.

3      Q    There's nothing in here about permanency

4 for children in DHS custody; right?

5      A    No.

6      Q    And there's nothing in here about the

7 well-being of children in DHS custody; right?

8      A    No.

9      Q    This is solely related to the front end,

10 how many referrals; are they being done in a timely

11 way; you know, some discussion of whether they're

12 Priority I, Priority II.  But this is totally

13 limited to the intake and the data around the

14 intake; right?

15      A    Yes, ma'am.

16      Q    Is there a reason why the only data that's

17 regularly provided by Mr. Youngblood is about sort

18 of the front-end intake for child welfare?

19      A    I don't know.

20      Q    Is that something that you ever asked, why

21 there's no additional data points?

22      A    I personally have not asked.  It seems

23 like at our meetings we get a lot of data and

24 information; and as far as me looking at that data

25 and going, "Oh, gosh, I need some more information,"
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1 I just -- I just haven't been able to think like
2 that.
3      Q    Well, what other data and information,
4 aside from what we just discussed from Marq
5 Youngblood, does the Commission receive at its
6 regular monthly meetings?
7      A    Director Hendrick, his report is usually
8 pretty good about hitting snapshots and stuff about
9 what's going on and issues that come up.
10           (Discussion off the record.)
11      Q    I'm going to show you a document that was
12 marked I believe yesterday as Exhibit 686.  That's
13 why it's written in pen.
14      A    Okay.
15      Q    I just don't have the official copy yet.
16      A    Okay.
17           MS. INGBER:  And that's over there for
18 you.
19      Q      (BY MS. INGBER) You mentioned that
20 Director Hendrick usually gives a report at every
21 meeting; is that right?
22      A    That's correct.
23      Q    Is that this "Director's Comments" report?
24      A    Yes.
25      Q    I want you to flip through this -- and you
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1 can take as much time as you need -- and show me in
2 here where there's data points about child welfare.
3 If there are.
4      A    The SNAP program you wouldn't consider as

5 part of child welfare even though they're involved

6 in that maybe somehow or another?

7      Q    No.  I think that's classified as family
8 support services by the agency.
9      A    Okay.  Okay.

10      Q    Maybe look at that page.  I don't want you
11 to skip over anything.
12      A    Okay.  Thank you.  "Finalized adoptions."

13      Q    So he provides the absolute number of

14 finalized adoptions and says that it's a new

15 all-time record; right?

16      A    Yes.

17      Q    That's a data point he's providing about
18 child welfare.
19      A    Okay.

20      Q    Any others on this page that you see?  I
21 believe that final one, that final bullet point as
22 well, at least to my reading.  Would you agree that
23 that bullet point about the number of children in
24 care and how it's the lowest number in a decade is
25 also a child welfare data point?
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1      A    Yes, ma'am.

2      Q    Okay.  So we've found two in this report.
3      A    Okay.

4      Q    I believe there's --
5      A    Did I miss one on --

6      Q    No.  Look at this page.
7      A    Okay.  Okay.  The children that we have

8 adopted that are getting subsidized, 12,000 is an

9 all-time high.

10      Q    Right.  So the number of children -- the
11 absolute number of children receiving adoption
12 subsidies.  There we go.  Okay.
13      A    Financial information wouldn't be not what

14 you're considering as far as data points or anything

15 like that.

16      Q    Do you consider financial information to
17 be objective data measures of the performance of the
18 agency as it relates to child welfare?
19      A    Nah.  Unless, you know, we were maybe

20 overspending or underspending or -- long as we're

21 staying within our -- our budget, you know, beyond

22 that.

23      Q    Okay.
24      A    I think it's okay.

25      Q    Okay.
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1      A    If he was, you know, doing -- doing
2 everything well, but we were way over budget,
3 obviously we would have issues there.  So he's
4 staying within the budget, and he always shows that.
5      Q    Understood.  So there is some budget
6 information that relates to child welfare.
7      A    Okay.  I hope I didn't overlook anything.
8 It looks like that was it for me.
9      Q    That's my read, as well.  Obviously the
10 document speaks for itself.  But I think the ones
11 that we found were the number of finalized
12 adoptions, the number of children in care, the
13 number of children receiving adoption subsidy and
14 some limited financial information that related to
15 child welfare.  Would that be an accurate
16 description?
17      A    Yes, ma'am.
18      Q    So those are some additional data points
19 that at least in this month you received about child
20 welfare.  In the "Director's Comments" is there
21 generally significant additional information other
22 than what we just discussed about child welfare and
23 the performance of that side of the agency?
24      A    His PowerPoint, you know, definitely shows
25 what he talked about.  He didn't ever just sit there
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1 and just read the PowerPoint.  He uses that as his
2 outline.  And so I am sure that we received
3 information concerning all of those areas and his
4 comments about -- about that PowerPoint
5 presentation.  That it just helped clarify my
6 understanding of them probably.
7      Q    How long do the "Director's Comments"
8 presentations usually last?
9      A    I don't -- I don't pay much attention to
10 the clock on that, but I -- I would guess -- my
11 feeling is probably around 30 minutes.
12      Q    Do you believe that you received adequate
13 objective data about the child welfare operations of
14 DHS?
15      A    I think I see as much data as I can take
16 in during that meeting.  Is there other data that
17 might enlighten me more?  Possibly.  But with -- but
18 I feel like I've been able to get a good
19 understanding of what's going on in our department
20 with the data that's provided.
21      Q    Do you feel like you have a good handle on
22 the safety of the children in DHS custody?
23      A    Yes.
24      Q    And what data are you given related to
25 that?
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1      A    Well, I would -- I would not say I could
2 support that by data that I'm given, but just on the
3 events that happen.
4      Q    What events are you describing?
5      A    Well, I'm talking about the number of
6 children that we have in care.
7      Q    How is that related to their safety?
8      A    If they -- if they were not safe, we would
9 be getting more reports about, you know, their --

10 incidents, bad incidents that would happen.
11      Q    I'm not sure I understand the connection
12 between the number of children in care and the
13 safety of children who are in care.  Can you explain
14 it to me again, please?
15           MR. BINGHAM:  Object to the form.  Go
16 ahead.
17           THE WITNESS:  What I'm -- what I'm trying
18 to say, I don't have -- I don't know if I have the
19 direct numbers of that.  I'm just saying that if
20 there was children that were not safe in care, I
21 think we would be getting reports of that.  Maybe
22 not in numbers, but as incident reports that happen.
23      Q      (BY MS. INGBER) Do you get data on
24 whether there are incident reports about children's
25 safety in care?
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1      A    I don't -- I don't remember.
2      Q    Do you get any data on permanency other
3 than the absolute number of children who have been
4 adopted and the number of adoption subsidies?
5      A    As in how long it takes them to go through
6 that?
7      Q    How long it takes, how many children are
8 waiting, any information like that?  The number of
9 children with a goal of adoption who are not

10 adopted, the number of children who age out of care
11 with a goal of adoption before they're adopted, just
12 as some example?
13      A    Yeah.  I think we hear those -- hear
14 those -- those things that you discussed -- that you
15 brought up, but I'm not -- we don't get data that --
16 that shows, you know, those numbers as they
17 fluctuate month to month.
18      Q    So you believe that you anecdotally
19 discuss things like the number of children who age
20 out of care without being adopted?
21      A    Yes.
22      Q    Would that be reflected in the minutes if
23 that discussion took place?
24      A    Maybe not.
25      Q    So you think there's substantive
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1 discussions about adoption related issues that don't
2 end up in the minutes?
3      A    No, but just maybe if we talked about some

4 kind of a specific type thing, I could see maybe

5 there would be in the minutes, "Discussed about

6 children that were not adopted that aged out of the

7 system."

8      Q    Is that an hypothesis, or do you recall

9 that ever actually happening?

10      A    That's a hypothesis.

11      Q    What about issues -- do you ever receive
12 any data on placement stability, which is the number
13 of moves a child has while in custody?
14      A    No.

15      Q    Do you ever receive any data on the
16 services that are provided to children in care?  For
17 example, independent-living services to those
18 children who are eligible?
19      A    Data that would say how many people are

20 participating in that kind of thing?

21      Q    Right.  Or, for example, of the eligible
22 children, X percentage are actually receiving these
23 kind of services.
24      A    No.

25      Q    Do you receive any data on caseworker
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1 visits to children?
2      A    I'm sorry.  I didn't hear you.

3      Q    Do you receive any data on caseworker
4 visits to children?
5      A    I don't remember.

6      Q    Do you receive any data on visits between
7 children and their parents?
8      A    I don't remember numbers about that.

9      Q    Do you receive any data on visits between
10 workers and children's parents?
11      A    I don't remember any numbers about that.

12      Q    Do you receive any data on worker
13 caseloads?
14      A    I don't remember.

15      Q    Do you think that any of those things are
16 important information that we just discussed for you
17 to receive as commissioner with oversight
18 responsibility over a $2 billion agency?
19      A    I do.  And I think some of that would be

20 helpful, but it's -- it's not like we're not

21 informed of that because I think we -- we talk about

22 those things.

23      Q    So you think that you talk about all of
24 those things at the commission meetings?
25      A    Occasionally.  I mean, not -- not maybe
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1 every meeting, that's not -- those specific things

2 are talked about; but at one time or another, we

3 talk about them.  I'm aware of them.

4      Q    So if I went back and looked at all of the
5 presentations for the last three years from the
6 Commission meetings and all of the minutes, I would
7 find references to those topics?
8           MR. BINGHAM:  Objection to form.  Go

9 ahead.

10           THE WITNESS:  Repeat the question.

11      Q      (BY MS. INGBER) If I went back and
12 looked at the minutes and all of the presentations
13 that come along with those minutes for the last
14 three years, I would find references to all of those
15 topics?
16           MR. BINGHAM:  Same objection.  Go ahead.

17      Q      (BY MS. INGBER) Is that your --
18      A    I think there's a -- there's a good chance

19 of that.

20      Q    Okay.  We've talked a little bit about the
21 committees that you've been involved with.  I
22 believe you said you're on the property committee;
23 is that right?
24      A    Yes, ma'am.

25      Q    Are you the chair of that committee?
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1      A    Yes, ma'am.
2      Q    We obviously talked about the performance
3 review committee or compensation task force,
4 whatever we call it; right?
5      A    Yes, ma'am.
6      Q    And you mentioned that you were briefly a
7 member of the communications committee; right?
8      A    Yes, ma'am.
9      Q    Have you served on any other committees

10 since you joined the Commission?
11      A    No, ma'am.
12      Q    Can you briefly describe the purpose of
13 the property committee?
14      A    I work with Paula Hearn and Jack Adele who
15 are responsible for maintaining our facilities and I
16 work with a architectural firm and the building
17 maintenance people and basically we -- I -- they let
18 me know how -- what decisions they're making on
19 prioritizing what facility needs repaired first.  We
20 oftentimes because of emergency situations, bad
21 storms or damage or -- or whatever, we have to
22 change those priorities all the time.  So it -- it's
23 just -- just kind of managing that part.
24           And I take it as my role is basically to
25 stay up on what's going on on that part of it so
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1 that I could report to the Commission if there were
2 any questions involved about what kind of facility
3 management's going on.
4      Q    So it's basically related to ensuring that
5 the facilities and properties that DHS has are
6 maintained on an ongoing basis?
7      A    That's right.  They're maintained, they're
8 appropriate for the services that we're trying to
9 provide.
10      Q    Got it.  How often does that committee
11 meet?
12      A    We meet after every Commission meeting.
13      Q    So approximately --
14      A    Except for a few, like today and other --
15 other things come up.
16      Q    So approximately monthly more or less?
17      A    I would say approximately monthly.
18      Q    And I believe you said earlier that
19 there's never been agendas, minutes or notes from
20 that meeting -- from that -- those meetings.
21      A    What could -- what runs the meeting is --
22 is that Jack Adele supplies me with an updated
23 progress report of the buildings that are in
24 construction or being maintained.  And so we use
25 that as our basis for organizing the meeting, and I
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1 get that every visit.

2      Q    Aside from the Commission and committee

3 meetings, do you have any other communications with

4 the other commissioners?

5      A    Like -- you talking about, like, socially?

6      Q    Well, no.  I mean if you're socially

7 friends, let's set that aside.  But any -- any

8 E-mail or in-person or telephone or a letter where

9 you'll communicate related to DHS business.

10      A    Rarely.

11      Q    Aside from Commission meetings, how often

12 do you communicate with Director Hendrick?

13      A    Rarely.

14      Q    What about DHS senior management?  Do you

15 have any communications with them aside from the

16 Commission meetings?

17      A    Occasionally.  People that I'm involved

18 with through my property management and stuff like

19 that.  We -- I've -- we've gone on -- around the

20 state to different areas and met together outside of

21 Commission meetings for an all-day-long Friday to

22 hit several different places.  What I mean by "hit,"

23 that we go visit several different places, yeah.

24      Q    Uh-huh.  Aside from those property

25 committee related visits --
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1      A    Uh-huh.

2      Q    -- do you have any other interactions with
3 any DHS employees?
4      A    Occasionally.  Not necessarily scheduled,

5 but, you know, accidental, as they come in as

6 patients of mine, people that I -- that I know and

7 see, you know, every once in a while.  Some of the

8 people that I used to communicate with -- a couple

9 of county directors have retired; and I -- I

10 haven't, you know, kept maybe as -- my relationship

11 with the county director that's new, yet.  But just

12 through that.

13      Q    So would it be fair to say that aside from
14 Commission meetings, committee meetings and these
15 visits that you make in connection with the property
16 committee, that you have only occasional, relatively
17 rare communications with DHS employees and
18 management?
19      A    Yes.

20      Q    I mean, if that's not true, I just want to
21 get a sense of how often these interactions take
22 place.  So if you want to tell me roughly how
23 frequently --
24      A    I don't have any more I can think of than

25 that.  I mean, there may be some others that I'm not
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1 thinking of.  But the majority of my time is spent
2 checking people's eyes.
3      Q    As it should be, given that that's your
4 job.
5      A    That's the way it is right now.
6      Q    When did you learn that a lawsuit was
7 filed against DHS alleging systemic failings related
8 to its child welfare system?
9      A    I don't remember the exact date, but just

10 from overview and look at this stuff, it looks like
11 it was in 2008.
12      Q    So you believe you learned about the
13 lawsuit shortly after it was filed?
14      A    Yeah.  I didn't know -- I didn't know
15 about it until it was brought to our attention in
16 the executive session.
17      Q    Understood.  What was your reaction when
18 you learned about the lawsuit?
19      A    My initial reaction was that our legal
20 department would probably take care of it.  I didn't
21 probably take it as serious as I should have.
22      Q    So you just assumed the legal department
23 was on top of it?
24      A    Yes.
25      Q    Did you ever read the complaint?



Michael Peck 6/14/2011 30
Page 114

1      A    Yes, I have.
2      Q    When did you read it?
3      A    Couple of weeks ago all the way through
4 where I really read it to study it.
5      Q    Well, what prompted you to read the
6 complaint for the first time a few weeks ago?
7      A    That I was getting ready to get
8 deposited --
9      Q    Deposed?
10      A    Deposed, yeah.
11      Q    So that was another document that you
12 reviewed in preparation for your deposition?
13      A    I'm sorry?
14      Q    That was an additional document -- we
15 talked earlier about what you had done to prepare,
16 and it sounds like we've just triggered your
17 recollection.
18      A    Oh, I'm sorry.  Okay.  I'm sorry.  Sure.
19 Absolutely.
20      Q    Yes.  Okay.
21      A    Yes.  Yes.
22      Q    And it's totally normal to forget things
23 like that.  It's no big deal.
24      A    Okay.  Thank you.
25      Q    I just want to make sure that that's what
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1 happened.

2      A    Okay.

3      Q    I'm going show you -- these ones are

4 nicely stapled so --

5      A    I also read our rebuttal to it.

6      Q    You read the answer?

7      A    Yes.

8      Q    That's -- that's it?  Did you read any --

9      A    I don't know what the right word is.

10      Q    Yeah.  So that would be the -- DHS's

11 response to the complaint?

12      A    Yes, ma'am.

13      Q    Did you read anything else when you were

14 reading the complaint and the answer?

15      A    No, ma'am.  I just went back and forth

16 between those two.

17      Q    What was your reaction after you read the

18 complaint?

19      A    That -- that it was maybe unfair and

20 probably frustrated that maybe, you know, I could --

21 could, you know, possibly know more about the child

22 welfare part of it.  And that I felt like -- I'm

23 very proud of how OKDHS has done and I have a lot of

24 feelings that we're going to be fine, that we're

25 going to be able to prove that we are improving on
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1 our own, that we didn't need this lawsuit to do it
2 and -- and that I was going to be put in a position
3 I'm -- I'm not comfortable.
4      Q    So you said you were frustrated and that
5 you could know more about the child welfare part of
6 it.  Was that frustration directed at yourself --
7 I'm just trying to understand what you said -- for
8 not knowing more about the child welfare part of it,
9 or was it directed at someone else?

10      A    It was directed at someone else, mostly.
11      Q    Who was the someone else?
12      A    I'd say Children's Rights.
13      Q    So you were frustrated with Children's
14 Rights for bringing this lawsuit?
15      A    Exactly.  Because -- I was just -- I was
16 going to say, my frustrations would be that to come
17 up with this kind of stuff without me having any
18 idea, you know, that maybe these were some things
19 that could have been, you know -- that I could have
20 been informed of, you should be asking for this kind
21 of data to help -- help you make your right
22 decisions and stuff like that rather than going
23 through this expensive lawsuit.
24      Q    So you thought Children's Rights should
25 have approached you as a director (sic) to ask you
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1 for data about this?  Is that what you're saying?

2      A    No.  I'm saying that -- that there maybe

3 should have been some preliminary -- if you -- if

4 really interested in helping, you know, us make

5 decisions, there could have been some -- maybe some

6 preliminary before it got to this point, directing

7 of us of how we could maybe do our job better.

8      Q    Understood.  You also said that you were

9 confident that DHS could improve on its own.  Do you

10 have any data to back up your confidence that DHS

11 can improve on its own?

12      A    I do not have data.  I just have a feeling

13 based on how I know we operate the -- the agency.

14      Q    So you have a feeling that DHS can improve

15 on its own?

16      A    Absolutely.

17      Q    And you also said it made you

18 uncomfortable.  What made you uncomfortable?

19      A    That I'm having to get deposed.  This is

20 not very comfortable for me.

21      Q    It's not fun.

22      A    No, ma'am.

23      Q     Understood.  Do you know whether there is

24 any truth to any of these allegations?

25      A    I don't think that entirely that -- I
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1 think there's a lot of untruths in there.

2      Q    Do you think some of what's in here is

3 true?

4      A    I would -- I would say that a situation,

5 you know, may have occurred that's not depicted

6 accurately in those.

7      Q    Okay.  Well, let's just look briefly at

8 some of these allegations.  And you can tell me

9 whether you think they're true or not.  I apologize.

10 I'll give you the complaint.

11           (Exhibit 422.)

12      Q      (BY MS. INGBER) And let's look at page

13 22.  Where it says, "According to state data" -- and

14 this is paragraph 76.  Apologies.

15      A    Okay.  Uh-huh.

16      Q    "According to state data, in each of the

17 past five years from federal fiscal year 2001

18 through federal fiscal year 2005, Oklahoma has been

19 among the worst three states in the country for

20 confirmed abuse or neglect of foster children in

21 state custody.  In four of those five years,

22 Oklahoma ranked worst or second worst in the nation;

23 and in two of those years, Oklahoma had the single

24 highest rate of confirmed abuse or neglect" -- I'm

25 sorry, "of confirmed abuse of foster children in
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1 state custody in the nation."

2           Do you know whether that citation to

3 federal data is correct?

4      A    I do not.

5      Q    So you don't know whether that's true or

6 not?

7      A    That's correct.

8      Q    Would it concern you if, in fact, for the

9 five years from federal fiscal year 2001 through

10 federal fiscal year 2005, a time period during which

11 you were on the Commission, Oklahoma was among the

12 three worst states in the nation for confirmed abuse

13 or neglect of foster children?

14           MR. BINGHAM:  Object to the form.  Go

15 ahead.

16           THE WITNESS:  I'm going to say, yes, I

17 would be concerned; but my -- my understanding on

18 this is that these -- these rankings are -- are,

19 like -- and I may be -- may be wrong on how I'm

20 understanding this.  But, you know, we're talking

21 about tenths of percentages of differences between

22 two states that aren't -- aren't really, really

23 significant.

24           And -- and how -- and, also, it also

25 brings up of confirmed abuse of children; and our
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1 definition of abuse to foster children, you know, is

2 I think a lot more open, more broad than what --

3 other states' definition of confirmed abuse.

4      Q      (BY MS. INGBER) Have you ever done any
5 comparison of the various definitions of abuse or
6 neglect across states to confirm that?
7      A    I have -- I have not.

8      Q    So you don't know whether other states
9 actually have the same or broad or less broad

10 definitions of abuse or neglects?
11      A    That's just what I -- what's been

12 explained to me by people that I trust.

13      Q    Okay.  But you've never verified that or
14 asked them to verify it?
15      A    No, ma'am.

16      Q    Okay.  Turning to page 31.  Paragraph 112.
17 I'm going to read this to you and ask you if you
18 know whether it's true or not.  Since I know you say
19 that you thought many of the things in this
20 complaint were not true.  It says that -- paragraph
21 112, "According to state data, as of March 31st,
22 2006" -- you were on the Commission on March 31st,
23 2006; right?
24      A    Yes, ma'am.

25      Q    "More than 52 percent of children in DHS
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1 custody had experienced three or more placements.

2 Almost 17 percent had six or more placements, which

3 means that approximately 1,700 children in DHS

4 custody had experienced the trauma of moving among

5 at least six placements."

6           Do you know whether it's true that as of

7 that date 17 percent of children in DHS custody had

8 six or more placements?

9      A    I do not know.

10      Q    So you don't know whether that's true or

11 not?

12      A    That's correct.

13      Q    And you've taken no efforts to find out?

14      A    No, ma'am.

15      Q    Would it concern you to know that 1700

16 children in DHS custody had been moved at least six

17 times?

18      A    My concern when I see a statistic like

19 that is, you know, what -- what is the situation

20 that those 17 percent are dealing with?  Because I

21 know it's our policy and our basic practice to get

22 people to a safe placement and if one's not working,

23 then we go to others.

24      Q    Isn't it DHS's responsibility to try to

25 find a placement that works quickly for the child?
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1      A    Yes, ma'am.  But we're also dealing with
2 not normal families or children on these things.
3      Q    So it's the children's fault that they're
4 moved six times?
5      A    In some instances, I think it can be.
6      Q    Okay.  Would you agree that it can be
7 traumatic to an already traumatized child to be
8 moved from placement to placement?
9      A    Yes, ma'am.  And I don't -- when I -- when
10 I explained to you that I think it can be the -- the
11 child's fault, I'm -- I'm not saying that -- that
12 that child is ultimately responsible, having to do
13 that, but I'm just saying that their -- it's because
14 of their behavior and how it disrupts the -- the
15 placement, that -- that it's -- it could be that --
16 fault of that that has to be done.  That's what I
17 mean.
18      Q    You understand that it's possible at least
19 sometimes to provide services to deal with those
20 situations; right?
21      A    Absolutely.
22      Q    Do you know whether DHS does so when
23 required?
24      A    I think they do the best they can.
25      Q    But you don't have any data about how
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1 often that's done; right?
2      A    No, ma'am.
3      Q    Have you done anything to determine
4 whether the problems alleged in this complaint have
5 been ameliorated since the time it was filed?
6      A    I think that we're constantly, always
7 trying, even before this was done.  I think
8 there's -- there's always a goal to have
9 permanent -- I mean, I know that our goal matches
10 our policy, that we try to get children to the
11 safest and most permanent placement with the least
12 amount of experienced different placements as they
13 possibly can.  I'm sorry about my rambling.
14      Q    No.  I understand.  My specific question
15 was whether you've done anything to determine
16 whether the problems alleged in the complaint have
17 been ameliorated since the time it was filed.
18      A    I'm sorry.  I -- I have not.  Excuse me.
19      Q    I'm going to point you to page 53 of the
20 complaint, paragraphs 177 to 183.  So that would be
21 pages 53 through 56.  It's the section on "Named
22 Plaintiff A.P."  Those are the initials.
23           Can you, please, read through those
24 paragraphs.
25      A    Okay.  Just all of A.P.'s story?  Is that
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1 what you want me to get to, until it gets to J.A.?

2      Q    Exactly.  Exactly.
3      A    Okay.

4      Q    Are you finished reading through that?
5      A    Yes, ma'am.

6      Q    Have you taken any steps at any point in
7 time to determine whether the facts alleged in those
8 paragraphs are true?
9      A    No.

10      Q    You could have asked for the case file;
11 right?  As a commissioner.
12      A    Yes.

13      Q    But you didn't?
14      A    No.

15      Q    So you don't know whether this is -- you
16 have no reason to believe that this is true or
17 untrue?
18      A    No.

19      Q    Okay.  I'm going to look -- I want to
20 assume for the purposes of my questions that these
21 facts are true; and I want to summarize what's --
22 what's here.  A.P. entered DHS custody as a two year
23 old along with her four-year-old sister and then was
24 placed in an emergency foster home for a few days
25 and then was moved to a foster home for a month.
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1           DHS then directed A.P.'s mother to undergo
2 a psychiatric evaluation which found that she was in
3 a severe state of mental health crisis and in
4 immediate need of services to stabilize her.  DHS
5 never communicated the findings of that evaluation
6 to the mother and failed to provide services.  Do
7 you think that was appropriate?
8           MR. BINGHAM:  Object to the form.  Go

9 ahead.

10           THE WITNESS:  If that happened -- assuming

11 that that happened, like you asked me to, it's not

12 appropriate.

13      Q      (BY MS. INGBER) And as a result of that
14 failure and other circumstances her mother's mental
15 health condition significantly deteriorated.  Then
16 DHS moved A.P. and her sister and placed them with
17 their biological father on a trial home
18 reunification without providing the father any
19 services.  DHS's caseworker failed to make the
20 required visits to her in her father's home.
21           A.P.'s father was not allowed to have --
22 allowed the girls any contact with their mother;
23 however, the mother was still openly living in the
24 home with her untreated and deteriorating mental
25 health condition.  Do you think that was
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1 appropriate?

2           MR. BINGHAM:  Object to the form.  Go

3 ahead.

4      Q      (BY MS. INGBER) Assuming it's true.

5           MR. BINGHAM:  Same objection.  Go ahead.

6           THE WITNESS:  No.

7      Q      (BY MS. INGBER) Seven months later, the

8 two sisters were removed from their father's home

9 and placed together in a kinship home.  In violation

10 -- DHS did not perform the required background check

11 prior to placing A.P. in the home, and only after

12 she had been placed there did DHS discover a prior

13 confirmed child abuse allegation against the kinship

14 foster parent.  Do you think that was appropriate?

15           MR. BINGHAM:  Objection.  Go ahead.

16           THE WITNESS:  No.

17           MR. BINGHAM:  Object to the form.  Go

18 ahead.

19           THE WITNESS:  No.

20      Q      (BY MS. INGBER) A.P.'s sister H.P. then

21 started exhibiting highly inappropriate sexual

22 behaviors -- remember that she's under six years old

23 at this time -- toward A.P. in this home.  Which

24 would be consistent with a history of sexual abuse.

25 And she began to abuse -- sexually abuse both her
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1 sister and the other children in the home.

2           In June of 2007, a month later, DHS moved

3 the two sisters together despite H.P.'s sexual abuse

4 of her sister into another foster home where the

5 sexual abuse continued.  Do you think that was

6 appropriate?

7           MR. BINGHAM:  Object to the form.  Go

8 ahead.

9      Q      (BY MS. INGBER) Assuming it's true.

10      A    No.

11      Q    It was only in September of 2007, three

12 months later, that DHS finally separated the two

13 sisters and moved A.P. to another foster home.

14           Assuming all that to be true, do you think

15 that A.P. was harmed when she was in DHS custody --

16           MR. BINGHAM:  Object to the form.

17      Q      (BY MS. INGBER) -- because of the

18 actions DHS?

19           MR. BINGHAM:  Excuse me.  Object to the

20 form.  Go ahead.

21           THE WITNESS:  Yes.

22      Q      (BY MS. INGBER) Have you taken any steps

23 to determine whether the facts alleged here about

24 the other eight named plaintiffs are true?

25      A    No.
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1      Q    You read those.  You recently read the
2 complaint; right?
3      A    Yes, ma'am.
4      Q    Do you remember at least generally what
5 was alleged about those eight children?
6      A    Generally.
7      Q    Do you think that those children were
8 harmed if those facts are true?
9           MR. BINGHAM:  Object to the form.  Go

10 ahead.
11           THE WITNESS:  Yes.
12      Q      (BY MS. INGBER) What's your
13 responsibility as a member of the Commission to act
14 in these circumstances?
15      A    To make sure that we're doing everything
16 we can to minimize these horrible situations.
17      Q    And how did you execute that
18 responsibility?
19      A    By dealing with the management level
20 people that I deal with.
21      Q    What specific dealings with them have
22 you -- have you had to fulfill that responsibility?
23      A    I would -- I would say that just having
24 details of truth -- this -- these are just -- you're
25 just having me assume that this is true -- of the
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1 real truths of the case and what can and can't be

2 done and what happened and what -- what consequences

3 were -- that people had to suffer.  In other words,

4 our response to how we can make sure that this kind

5 of situation -- or to minimize our chances of having

6 that done.

7      Q    Did you do that?  Did you ever go and

8 speak to anyone at DHS about what's true here and

9 what's not and what actually happened?

10      A    I don't remember specifically about this

11 case.  We -- we -- in our executive sessions, we

12 talk about these kind of things and what -- what

13 happened and, you know -- and they talk specifically

14 about things that we were in error of as well as

15 things that we're accused of that were not true.

16      Q    But certainly some of the things that are

17 alleged here are true.

18           MR. BINGHAM:  Object to the form.

19      Q      (BY MS. INGBER) Not just in this

20 section, but in the complaint as a whole.

21           MR. BINGHAM:  Excuse me.  Object to the

22 form.  Go ahead.

23           THE WITNESS:  The way that they're

24 reported in that story, I mean, it doesn't -- it

25 doesn't -- you say some -- maybe some things are
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1 true.  I'm going to say that some truths may be
2 that, yes, these people were in our care at one
3 time.  You know, that kind of thing.  I -- you know,
4 to -- to sit there and say, "Yeah, this is -- this
5 is true," you know, is -- is -- I don't -- I don't
6 believe that -- all of it.
7      Q      (BY MS. INGBER) Do you know that the
8 plaintiffs hired an expert who did a case record
9 review for each of the named plaintiffs?
10      A    I'm aware that you have expert people
11 that --
12      Q    But you're not aware specifically of a
13 report prepared about the named plaintiffs which
14 involved a reading of every single page of their
15 case files and a lengthy report about what was in
16 there.  Did you know that that was the case?
17      A    No.
18           MR. BINGHAM:  Object to the form.
19      Q      (BY MS. INGBER) You've never read that?
20      A    No.
21      Q    You've never been provided that?
22      A    Not that I'm aware of.
23      Q    Would that be something that might be
24 useful to determining what actually happened to
25 these children in custody beyond the skeletal
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1 information that's in the complaint?
2      A    Yes.  But I've been satisfied with our
3 investigation and our reports to it, too.
4      Q    Have those reports shown that any of
5 these -- any of these facts that are alleged here
6 about A.P. or any of the other named plaintiffs are
7 true?
8      A    I think most of them have showed that --
9 that the outcomes of this have not been like your --
10 like your complaint says.
11      Q    That wasn't my question.
12      A    Okay.  I'm sorry.  Repeat it, please.
13      Q    Have any of those internal investigations
14 or reports shown that any of the facts alleged here
15 are true?  Not about the outcomes.  About the facts
16 alleged here.
17      A    I don't know.
18      Q    You don't know.  Okay.  We talked a little
19 bit earlier about federal standards.  Do you think
20 there's any importance to the standards set by the
21 federal government for child welfare agencies?
22      A    Yes.
23      Q    Why are they important?
24      A    A goal to strive for, you know, a way to
25 compare yourself to other states and how they deal
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1 with their problems.

2      Q    Do you know if there are any penalties or

3 can be any penalties to not meeting federal

4 standards?

5      A    I'm not -- I'm not aware of specific

6 penalties except for, you know, there may be some

7 financial penalties or something -- funding

8 penalties, I mean.

9           MS. INGBER:  Let's take a quick break off

10 the record.

11           VIDEOGRAPHER:  We're off the videotape

12 record.  Time is 4:16 p.m.

13           (A recess was taken from 4:16 PM to 4:30

14 PM.)

15           VIDEOGRAPHER:  We're now back on the

16 videotaped record.  The time is 4:30 p.m.

17      Q      (BY MS. INGBER) Right before we took a

18 break, we were talking about the federal standards.

19 Has the Commission ever been provided with any

20 updates about DHS's performance on those standards?

21      A    I don't -- I don't think so.

22      Q    Are you familiar with the Hornby-Zeller

23 audit?

24      A    Just from what I've read in the -- the

25 complaint or -- or the -- I think, no, I'm sorry.
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1 In the depositions that I read.
2      Q    So it's not something that was ever
3 discussed at the Commission meetings?
4      A    If that is the audit -- yeah.  It was.
5 That was the audit that was done by the state
6 legislature.
7      Q    So that was discussed at the Commission
8 meetings?
9      A    Yes.  I remember -- I remember it now.

10      Q    What was discussed?
11      A    Not specific data so much, but how it was
12 going to change our policies.
13      Q    Was the Commission ever provided with a
14 copy of the audit report?
15      A    I don't remember.
16      Q    Was the Commission ever provided with any
17 kind of summary of the audit report?
18      A    I don't remember.  The thing that I
19 remember most about it is that we just discussed the
20 things that were going to be necessary for us to
21 change that we weren't doing at the time that would
22 not comply with the new law.
23      Q    So just to make sure I understand, my
24 understanding is that as a result of the audit the
25 legislature passed HB 1734.
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1      A    Yes.

2      Q    Is that your understanding?

3      A    That's what I understand.

4      Q    So is -- would it be correct to say that

5 the discussion related to the Hornby-Zeller audit

6 that took place at the Commission meetings was a

7 discussion of those changes required by House Bill

8 1734?

9      A    Yes, ma'am.

10      Q    So would it be correct to say that there

11 was never any other discussion of the actual

12 findings of the audit report?

13      A    I can't -- I can't say that.  In truth I

14 can just tell you that I don't -- I don't remember

15 specifically if we talked about it.  I remember -- I

16 remember that coming up; and I remember, you know,

17 being concerned about it.

18      Q    When you said "that coming up," what are

19 you referring to?

20      A    The fact that we were getting audited

21 by -- by an outside source that the legislature --

22 that a task force of the legislature had recommend

23 be done.

24      Q    Why did that concern you?

25      A    I felt like that they were going after
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1 some things in our policy that -- that I -- I was

2 convinced that we were doing a good thing with.  I

3 was concerned about -- I feel like since I've been

4 on the Commission that we have improved our --

5 our -- and I can't -- I'm tongue-tied.  But our

6 collaboration with the other disciplines that are

7 involved in child welfare much, much better than --

8 than when I first came on.

9           And I was afraid that the changes that

10 they were wanting us to make according to this audit

11 would -- would maybe harm some of those new working

12 relationships that we -- that we have done through

13 OKDHS that -- that helps expediate -- and I'm

14 talking about from -- from the district judge to the

15 private health care providers to all the other --

16 other entities that can be involved in -- in child

17 welfare.

18      Q    Sorry to interrupt.  We should probably

19 close the door.  Sorry.

20           So your concern was directed at the fact

21 that you were concerned that the audit might have an

22 adverse impact on some of the relationships with

23 important stake holders and third parties that had

24 been developed?

25      A    That's exactly right.
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1      Q    Did you have any concern that DHS would
2 not perform well on the audit?
3      A    No.  I really was not worried about that.

4      Q    Did you ever read the audit report?
5      A    No, ma'am.

6      Q    Do you know whether it was critical or
7 supportive of DHS?
8      A    I -- I don't know for sure.  I assume that

9 there's probably both, but I don't know.  I'll say

10 no.

11      Q    That's just a -- that's just a guess?
12      A    Yes, ma'am.

13      Q    Did you think that it was important for
14 you as a commissioner, a member of the oversight
15 body for DHS to read a performance audit report for
16 the Department of Human Services that was
17 Commissioned by the state legislature?
18      A    Yes, ma'am.

19      Q    You thought it was important, but you
20 didn't do it?
21      A    Yes, ma'am.

22      Q    Why not?
23      A    Well, at the time I just -- I mean, I can

24 see that it would have been important now that you

25 bring it up.  It wasn't something -- I mean, I don't

Page 137

1 think I'm as sophisticated in my thinking at -- at

2 the time of the action, you know.  I'll get better

3 as I get more experience.

4      Q    At the time this was done, however -- it
5 came out in February, 2009 -- you'd already been on
6 the Commission for about a decade.
7      A    Yeah.

8      Q    So you don't have an opinion about whether
9 any of the criticisms in this report are correct

10 because you never read it.
11      A    That's right.  I can't address them.

12      Q    And you also don't have any opinion about
13 whether any of the recommendations are good or bad
14 or neutral because you never read those
15 recommendations?
16      A    Just based on what's changed.

17      Q    So you know only from the changes that DHS
18 made.  Do you know whether DHS followed all of the
19 recommendations?
20      A    I would -- I'll assume that it happened

21 because of -- because we had to.

22      Q    I understand that there are certain things
23 that DHS changed, but --
24      A    I don't think we went by that report.  I

25 mean, I don't know if we did or not.
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1      Q    So you don't --
2      A    I don't know.  I'll say I don't know.

3      Q    You just don't know whether any, all, some
4 of the recommendations have been followed?
5      A    Yes, ma'am.

6      Q    I'm assuming it's true that you didn't do
7 anything to determine whether what's in this report
8 is true.
9      A    No, ma'am.

10      Q    Or whether anything -- any of the
11 criticisms or problems identified have been fixed.
12      A    My -- I'm speaking a little bit generally

13 here, but my understanding of the things that have

14 happened since that that we've been to -- like the

15 hotline, that -- that kind of thing that -- that

16 really concerned me because I -- I thought that our

17 policy had -- had been developed to where, you know,

18 we were able to react more -- more aggressively in

19 recovering people in -- or children in -- in bad

20 situations, and I was concerned that the hotline was

21 going to slow that process down.  And as it turns

22 out, it looks like that it -- it's -- that we're

23 going to be able to work with it.

24           And -- and I'll tell you, one of the

25 reasons that keeps me from panicking on that is when
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1 I voice my concerns, Director Hendrick, you know,

2 just says, "You know, let's look into" -- he's --

3 he's very open-minded.  He says, "You know, let's

4 look into this."

5           I -- I agree that we -- you know, we --

6 you know, with -- with the judge order that -- that

7 the police could go in there and take children

8 with -- with a standing order type of thing and that

9 was taken away.  And so we just -- we just had some

10 policies that I was -- I was comfortable which that

11 I thought had been developed through our experiences

12 that were better.

13           And then this audit from somebody that I

14 didn't -- wasn't even aware of or know anything

15 that -- I didn't feel like maybe knew anything

16 about, you know, what we dealt with in Oklahoma

17 specifically.  I just don't give as much credibility

18 to that.  But --

19      Q    Did you do anything to investigate

20 Hornby-Zeller Associates and their background and

21 credentials?

22      A    Not -- not any more than just what was

23 explained to me by somebody who told me that -- that

24 that's what they do and that they had been to other

25 states and done that.
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1      Q    So you did know that they had experience
2 in this type of analysis; right?
3      A    I'm going to say yes.

4      Q    And you did know that they had been
5 retained by the state legislature who presumably had
6 their reasons for retaining them; right?
7      A    Yeah.  I don't know the details of what --

8 what happened there.  I have no idea.

9      Q    So what basis did you have for not
10 knowing -- or not trusting the credibility of this
11 report?
12      A    I don't know them.  And they're from --

13      Q    You don't personally know them?
14      A    Well, I mean, I don't -- I don't think

15 they're an in-state deal.  I just -- I just don't

16 know anything about their company.  I didn't -- I

17 didn't research that.

18      Q    But you also didn't research it?
19      A    That's correct.

20      Q    Do you think -- I know you mentioned
21 earlier that you've been told by Director Hendrick
22 and possibly others that DHS's rate of abuse in care
23 is potentially higher than other states because of
24 various reasons including the definition of
25 maltreatment and the burden of proof; right?
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1      A    Yes, ma'am.

2      Q    Do you know whether DHS includes all

3 categories of abuse in care in its abuse-in-care

4 data?

5      A    I don't -- I don't know what that means.

6      Q    For example, abuse in care can take place

7 in different settings.  It can take place with

8 biological parents on visits or trial reunification.

9 It can take place by foster parents.  It can take

10 place in facilities like group homes and shelters;

11 right?

12      A    Right.

13      Q    Do you know whether DHS includes in its

14 abuse-in-care data abuse and neglect that takes

15 place in all of those different settings?

16      A    I do not know.  I don't know how the

17 data -- if that's separated out in those individual

18 things or put in together.  Is that what you mean?

19      Q    I just want to know whether in the data

20 that DHS sends to the federal government if you know

21 whether data about all of those different settings

22 is included.

23      A    Yeah.  I don't -- I don't know.

24      Q    Do you think it should be in order to be

25 complete?
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1      A    I hope we're sending the same information

2 that other states are sending.

3      Q    Do you know that DHS does not include data

4 on abuse and neglect in group homes, shelters and

5 other facilities to the federal government, even

6 though it's required that they do so?

7      A    I did not know that.

8      Q    Does that concern you?

9      A    I -- yes.

10      Q    Would that not make DHS's abuse-in-care

11 number look better because it's not including that

12 data and other states are?

13      A    I assume that it could, yes.

14      Q    Assuming there's even a single case of

15 abuse in care in a group home, DHS's data would look

16 better because it wasn't included; right?

17      A    Yes, ma'am.

18      Q    But that's not something you've ever been

19 told?  Even when Director Hendrick was giving you an

20 explanation for why different states can't be

21 compared on their abuse-in-care rates?

22      A    I don't remember being told that.

23      Q    I'm going show you a document that's

24 previously been marked as Exhibit 611.  And I'll

25 tell you that this is an internal DHS report that we
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1 received from the agency about "Safety in
2 out-of-home care."  Do you see that title?
3      A    Yes, ma'am.
4      Q    And the standard there is actually
5 incorrect.  That's -- the federal standard is
6 actually 99.68 percent.
7      A    Okay.
8      Q    I'm not sure why it's wrong on this
9 report.  And this is a report for calendar year
10 2010.  Do you see that?
11      A    Yes, ma'am.
12      Q    On the first line of that chart on the
13 bottom, it says, "Percent safe in out-of-home care."
14 And the total for DHS is 98.9 percent.  Do you see
15 that?
16      A    Yes, ma'am.
17      Q    And that means that 1.1 percent of
18 children in DHS custody have been maltreated in
19 calendar year 2010.  Do you see that?
20      A    Yes, ma'am.
21      Q    And given that the national standard is
22 99.68 percent which means that it allows .32 percent
23 maltreatment in care, that means DHS is -- has more
24 than three times the amount of maltreatment than
25 what is permitted by the national standard.  Would
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1 you agree with that?

2      A    Yes, ma'am.

3      Q    Understanding that it's your belief that

4 there are some difficulties with these comparisons,

5 does it concern you at all that regardless of those

6 difficulties, DHS has over three times the rate of

7 maltreatment in care than what the national standard

8 allows?

9      A    If that three times was a significant

10 number, I would be much more concerned.  But it just

11 takes one issue that would happen in -- with all the

12 bad stuff that we have to deal with, one -- one

13 thing that could change -- change it to a three

14 times thing, I would suspect.

15      Q    134 children were maltreated in

16 out-of-home care.  Do you see that?  In calendar

17 year 2010.  That means that three times --

18      A    I'm not seeing where you're talking about.

19 I'm sorry.

20      Q    In that little chart on the bottom, the

21 fifth line down.  "Number maltreated in OOHC,"

22 out-of-home care.

23      A    I see it.  Okay.  Going across.

24      Q    That state total is 134.

25      A    Okay.
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1      Q    So the difference between -- if you divide

2 that by three -- which is actually generous -- that

3 would be approximately 45 kids that would be allowed

4 to be maltreated by the federal standard.  DHS has

5 134.  That's a pretty big difference even if you're

6 just looking at number of kids; right?

7      A    Yes, ma'am.

8      Q    That's about 90 kids who are maltreated

9 that would not have been maltreated if the federal

10 standard was met in a single year; right?

11      A    Yes, ma'am.

12      Q    So it's not just one or two kids that

13 we're talking about; right?

14      A    Okay.

15      Q    Does that concern you now that you've

16 looked at it in that way?

17      A    Yes.  But I don't understand what

18 maltreated -- I mean, what -- is there a broad

19 definition there that's different in our state than

20 maybe than what these other comparisons are.  And

21 that's what I don't know.

22      Q    But you've never -- but you've never

23 looked into that?

24      A    Yes, ma'am.

25      Q    Do you know what the rate of abuse and
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1 neglect in care is in calender year 2011 so far?
2      A    No, ma'am.

3      Q    You've never been given that information
4 or asked for it?
5      A    I don't remember.

6      Q    You don't know if it's trending up or
7 down?
8      A    No, ma'am.  No.  We have significant less

9 people in care so --

10      Q    Between 2010 and 2011?
11      A    Well, it's leveled off a little bit in

12 those two years.  Excuse me.

13      Q    Let's talk a little bit about worker
14 caseloads.  We discussed earlier the importance of
15 having a -- manageable caseloads for workers; right?
16      A    Yes, ma'am.

17      Q    And I believe you told me that child
18 welfare worker caseloads -- well, let me just ask
19 it.  What discussions, if any, are there of child
20 welfare worker caseloads at Commission meetings?
21      A    That it is a ongoing problem because of

22 the amount of people we can afford to hire to do

23 that kind of work and -- and that we make every

24 effort in our policy to help that.  I know Marq

25 Youngblood watches those things very closely and is
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1 now shifting employees from one place to another to
2 help overloaded caseload workers.  And so it's --
3 it's definitely a concern that we try to monitor.
4      Q    How recently did you have a discussion
5 about how caseloads is an ongoing problem?
6      A    I can't remember specifically when that
7 was.
8      Q    Last year, last six months?  Just tying to
9 get a general sense.
10      A    I would say -- definitely I could say
11 pretty safely in the last year.  Because, like at
12 the retreats and stuff like that where we delve a
13 little bit more deeper into things, I'm -- I'm
14 certain there are some things that we talk then.
15      Q    So you believe that certainly in the last
16 year there's been a discussion at the Commission
17 meetings about how caseloads for child welfare
18 workers is an ongoing problem?
19      A    Yes.
20      Q    How often do you have these discussions
21 about child welfare worker caseloads?
22      A    I can't remember like specific times or
23 anything, but -- and I don't -- I don't know if we
24 address it from a data standpoint on -- but it's --
25 it's always in our mind as a continuing problem.
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1      Q    For example, is it something that comes up
2 at every meeting, like a regular report on it; or is
3 it something that's more once or twice a year you
4 get some information on it?
5      A    It would probably be more accurate to say
6 once or twice a year.
7      Q    Do you know whether there's any national
8 organizations that either have recommendations or
9 standards about what a caseload should be for child

10 welfare workers?
11      A    I'm certain that there are some, but I
12 don't -- I don't know what they are.
13      Q    So that's never been discussed with the
14 commissioners?
15      A    I don't remember.
16      Q    To the best of your recollection, it has
17 not been?
18      A    Yeah.  I don't remember it being
19 discussed, yeah.  Could have been.
20      Q    Do you know what child welfare worker
21 caseloads were when you joined the Commission in
22 1998?
23      A    No, ma'am.
24      Q    Do you know what they were in 2008 when
25 this lawsuit was filed?
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1      A    No, ma'am.

2      Q    Do you know what they are today?

3      A    17.5 to 18.

4      Q    How did you get that number?

5      A    It was given in the Commission meeting.

6      Q    Do you know how that number is calculated?

7      A    Not for sure.  I would just make

8 assumptions as number of caseloads divided by number

9 of caseload people.

10      Q    So your assumption is that all of the

11 worker's cases are included in that number?

12      A    Yes, ma'am.

13      Q    Would it concern you to learn that they

14 were not included in that number?

15      A    Yes, ma'am.

16      Q    Why?

17      A    I mean, I'd probably need to understand

18 better about what that number really means.

19      Q    But you haven't to date made any efforts

20 to understand it?

21      A    No, ma'am.

22      Q    If, in fact, it was true -- and I'm not

23 saying it is.  I'm just saying if, in fact, it were

24 true that that 17 and a half to 18 cases -- and I

25 believe that's actually a reference to children per
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1 permanency planning worker.  Is that your
2 understanding?
3      A    Okay.  That could be possible.

4      Q    Assuming that 17 and a half to 18 children
5 per permanency planning worker actually did not
6 include all of the cases that permanency planning
7 workers were responsible for, would that concern
8 you?
9           MR. BINGHAM:  Object to the form.  Go

10 ahead.

11           THE WITNESS:  Yes, ma'am.

12      Q      (BY MS. INGBER) Why?
13      A    It would be nice to know the really true

14 workload that they have to deal with.  And I'm --

15 I'm very much aware that they're, you know,

16 dedicated and passionate and -- but are worked

17 extremely hard.

18      Q    What's the basis for your knowledge that
19 they're worked extremely hard?
20      A    Just -- just from the reports that I get

21 from the people that report to us about how they are

22 worked and how -- we talk about, you know, how it's

23 difficult to recruit those people because of the job

24 situation and the resources that are available to

25 compensate them appropriately.  From people that I
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1 have visited with as we go out to different county

2 offices and stuff at our meetings and people that I

3 know.

4      Q    So based on all of the sources, both that

5 you receive at the Commission meetings and also from

6 your other dealings with DHS, is it true that it's

7 your understanding that currently DHS child welfare

8 workers are still overworked?

9      A    Yes.

10      Q    Do you know how DHS -- do you know what

11 the caseload is for child protective services

12 workers?

13      A    No, ma'am.

14      Q    So that's -- when they give you this

15 information about caseloads, it's limited to the

16 permanency planning worker visits; is that right?

17      A    I can't -- I don't -- I don't know.

18      Q    You just don't know?  Okay.  I think we

19 also talked earlier about worker/child visitation.

20 And would you agree that it's important for workers

21 to visit regularly with the children they're

22 responsible for?

23      A    Yes, ma'am.

24      Q    Do you know whether DHS has any policies

25 about the frequency of visitation required?
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1      A    Yes, ma'am.

2      Q    What are those policies?
3      A    I may not be totally accurate, but my

4 belief is that monthly they are to make a visit to

5 on site in the foster home.

6      Q    Once a month at least?
7      A    Once a month.

8      Q    And do you think it's important for DHS to
9 follow its policy that requires monthly visitation

10 between workers and children?
11      A    Yes, ma'am.

12      Q    I'm going to show you a document that was
13 marked recently as Exhibit 648.  And this is a
14 report on caseworker visits visited every month.
15 And it says in brackets "required federal
16 reporting."
17           Does the Commission receive any data on
18 caseworker visitation?
19      A    I'm not -- I'm not recalling any data that

20 we're given for it.

21      Q    Okay.  What this report is -- if you'll
22 look at just the heading on it, it says "Percentage
23 of children in OOHC" -- which I understand to mean
24 out-of-home care -- "that were visited each and
25 every calendar month."  And then it says, "Any
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1 assigned CWS I, II, III or IV, best practice, all
2 children."  And it says the standard is 90 percent.
3 Do you see that?  I was just reading this heading up
4 here.
5      A    Oh, I'm sorry.  I'm --
6      Q    Sorry.  My apologies.
7      A    I'm sorry.  No.
8      Q    Take your time to look at that.
9      A    Okay.

10      Q    And you can see in the chart below it
11 says, "Percent of children that got all visits due."
12 And my understanding is that's the percent of
13 children that got all visits due in the last 12
14 months.  So did they get all 12 visits in the last
15 12 months?
16           And I did an average since this does it
17 month by month for the year 2010.  I just took up
18 all those numbers and averaged them out.  And the
19 annual average was that 66.6 percent of children
20 received all required visits from an assigned worker
21 in calendar year 2010.  It also gives the number of
22 children that missed at least one visit.  That's the
23 bottom line on the chart.  Do you see that?
24      A    Yes, ma'am.
25      Q    And at least in December, 2010 there were
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1 3,707 children who had missed at least one required

2 visit in the past 12 months.  Were you aware of

3 that, that there were over 3,700 children that had

4 missed at least one visit in the last year?

5      A    No, ma'am.

6      Q    Does that concern you?

7      A    Yeah.  It's higher than I -- than I would

8 expect.

9      Q    And you would agree that that means that

10 for those children DHS did not meet its own policies

11 as set by the Commission with regard to visitation;

12 right?

13           MR. BINGHAM:  Object to the form.  Go

14 ahead.

15           THE WITNESS:  Yes.

16      Q      (BY MS. INGBER) Do you think it's

17 important for the Commission to be informed when DHS

18 is not meeting policies that are set by the

19 Commission?

20      A    Yes, ma'am.

21      Q    But you were not informed about this?

22      A    I don't remember being informed by it.

23      Q    Does seeing this and the report that we

24 just looked at about abuse in care have any impact

25 at all on your view of the performance of Director
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1 Hendrick and his managers?

2      A    No.

3      Q    Why not?

4      A    I -- there are just so many different

5 circumstances involved in all these.  I just don't

6 think that you can objectively evaluate somebody in

7 his kind of position.  There's just so many

8 variances -- so many variables involved that -- I

9 mean, I'm concerned about the numbers.  I -- I would

10 be interested in his explanation and his -- what he

11 -- how he would, you know, see the future as far as

12 dealing with it in a better way.  And I think that

13 he would do that.

14           But for this to -- to reflect on him as

15 not doing a good job without understanding why there

16 were that many and what's all involved, you know, I

17 wouldn't do that just right off the top.

18      Q    I believe you said -- and I just want to

19 make sure I got this right.  "I just don't think

20 that you can objectively evaluate somebody in his

21 kind of position."

22           Is it true that you don't think it's

23 possible to objectively evaluate someone in a

24 position like Director Hendrick?

25      A    I think that you can use objective
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1 evaluation as part of it, but -- but I would -- I

2 would hesitate to -- to -- using numbers that are

3 performance based on the -- on the different issues

4 that we have to deal with at DHS.

5           I mean, you could -- we could have a good

6 year where -- where the society that we're dealing

7 with has a good year and the numbers all of a sudden

8 get really good and Howard Hendrick not do anything

9 different in his performance at all and look like he

10 was doing a great job.  Just like if you could

11 have -- we could have some incidents where -- and,

12 like, all of a sudden a lot of things happened at

13 one time that would -- that would look like that we

14 were -- we were failing when -- when it wasn't him

15 actually failing, it was just, you know,

16 things-happen-in-threes type of deal or something

17 like that.

18           That's what I -- I question, you know,

19 objective measuring on this, is I -- I think it's --

20 it's a good thing to do, and I think you have to --

21 to form, you know, a basis and to get evidence.  But

22 I think it also has to be in light of a lot of

23 subjective evaluation, also.

24      Q    Understood that there is -- it's important

25 to have an objective component, as well.  I heard
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1 you say that objective measurement is still
2 something that you have to do; is that right?
3      A    Yes, ma'am.
4      Q    Is that something that you do for Howard
5 Hendrick, measure him against objective standards
6 and data or against goals set and his achievement of
7 those goals?
8           MR. BINGHAM:  Object to the form.  Go
9 ahead.

10           THE WITNESS:  I would -- I would say the
11 way that I have objectively done it is using the
12 numbers that have been given me in -- in our
13 meetings.  I don't get more sophisticated than that
14 at this point.
15      Q      (BY MS. INGBER) You also said you would
16 be interested in hearing Director Hendrick's
17 explanation, in context I would assume, for this
18 kind of data; right?
19      A    Yes, ma'am.
20      Q    Isn't the only way you can ask him
21 questions about context and explanations is if he
22 provides this data to you in the first place?
23      A    That's one way.
24      Q    What's the other way?
25      A    I don't know -- I don't know, yeah.
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1      Q    So you're totally reliant on him to
2 provide you with data, and he has obviously chosen
3 not to provide you with this data which seems to
4 make it impossible for you to ask questions about
5 it; right?
6           MR. BINGHAM:  Object to the form.  Go

7 ahead.

8           THE WITNESS:  I suspect that other people

9 who also are involved in this, not just him alone,

10 could -- could, you know, bring this to our

11 attention.

12      Q      (BY MS. INGBER) Right.  Director
13 Hendrick or his managers --
14      A    Is that what you're talking about?  Okay.

15      Q    -- could have brought it to your
16 attention; right?
17      A    Sure, sure.

18      Q    Do you think they should have brought it
19 to your attention?
20      A    I don't know.  Yes.

21           (Exhibit 173.)

22      Q    I did not give you before the

23 Hornby-Zeller audit, but I will do so now.  And I

24 want to turn your attention to pages 13 and 14 which

25 include a discussion of placement stability.  And
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1 actually before we look at that in any great detail,
2 I want to confirm what I believe we discussed
3 earlier, that you believe among DHS's
4 responsibilities as a child welfare agency is to
5 ensure that children aren't moved unnecessarily.
6 Understanding, of course, that some moves are
7 necessary.
8           MR. BINGHAM:  Object to the form.  Go
9 ahead.
10           THE WITNESS:  Yes, ma'am.
11      Q      (BY MS. INGBER) And have you had any
12 discussions about placement stability at Commission
13 meetings?
14      A    I don't -- I don't recall any.
15      Q    So let's turn to page 13 to 14 of this
16 report.  Which is dated February, 2009.  And it's
17 the -- page 13.  Yeah.
18      A    Oh, I'm on the wrong page.  I'm sorry.
19      Q    No, no.  Just one page late.  So I want to
20 look at that full paragraph on this page, and I'll
21 read out to you what it says starting at the second
22 sentence.  "Children also need some sense of
23 predictability in their lives; and for that, they
24 need at a minimum not to be moved from home to
25 home."  Would you agree with that?
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1      A    Yes, ma'am.

2      Q    "In measuring each state's performance in

3 achieving placement stability, ACF calculates the

4 percentage of children who have experienced two or

5 fewer placement settings and does so for three

6 groups of children."  Do you understand what ACF is?

7      A    No, ma'am.

8      Q    I'll tell you that it's the Administration

9 for Children and Families, which is the federal

10 government agency.

11      A    Okay.

12      Q    It says, "Those in care less than one

13 year," "Those in care one to two years," and, "Those

14 in care over two years."  "For every group, Oklahoma

15 falls far into the bottom half of all states.  For

16 instance, for those children in care for one to two

17 years, in half of the states, 60 percent or more

18 have had no more than two out-of-home placement

19 settings, but in Oklahoma the figure is below 50

20 percent.

21           "For those in care less than one year,

22 including those in care only a few weeks, 83 percent

23 or more of the children in half the states had

24 experienced only one or two settings, while in

25 Oklahoma the figure is under 70 percent."  And then
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1 there's a graph on the next page that shows those
2 results.  And you can take a moment to look at that.
3           You can see there's a national standard
4 and then a national median in the middle and then
5 how Oklahoma performs.  Do you see that?
6      A    Yes, ma'am.
7      Q    It then goes on to say, "The lack of
8 stability in children's placements is actually even
9 more serious than these figures suggest.  Unlike

10 many other states, Oklahoma has not confused it's
11 child welfare system by including large numbers of
12 older children who are in care due to their own
13 behavior rather than their parents actions.
14           "Over half of the children removed from
15 their homes are under six years of age; and they are
16 there for their protection, not for the community's
17 protection.  Placement instability in these other
18 states is generally higher among the older children
19 placed for behavioral reasons than it is among
20 younger children because foster parents and group
21 home staff experience the same difficulties the
22 youth's parents did.
23           "Because to its credit Oklahoma has
24 largely kept this population out of the child
25 welfare system, it's placement stability figures
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1 should be much better than those of these other

2 states."  Do you see that?

3      A    Yes, ma'am.

4      Q    And, again, as we discussed earlier, it

5 can be difficult to compare between states for

6 various reasons.  In this case it appears that those

7 reasons suggest that Oklahoma should be doing better

8 than other states, not worse; right?

9           MR. BINGHAM:  Object to the form.  Go

10 ahead.

11      Q      (BY MS. INGBER) Assuming this is true.

12           MR. BINGHAM:  Object.  Go ahead.

13           THE WITNESS:  Yes.

14      Q      (BY MS. INGBER) And then I want to --

15      A    I don't -- what are they talking about

16 here for sure?  I don't understand.

17      Q    I think what -- at least my understanding

18 is that, at least in some states, the data applies

19 both to foster children, but also to, for example,

20 juvenile delinquents who have been removed because

21 of their own behavior.  And those juvenile

22 delinquents, for understandable reasons, have more

23 moves than, for example, a six year old -- an abused

24 and neglected six year old.  And so since Oklahoma

25 does not conflate those two things --
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1      A    They're not even under our department's

2 care.

3      Q    Exactly.  Exactly.  It's under OJA.
4 That's right.
5      A    That's what I -- that's what I --

6      Q    Whereas in some states it's merged and so
7 the data is confused and it includes those older
8 children who it sounds like have more moves.  That's
9 my reading of this at least.
10      A    Okay.

11      Q    And you -- if you disagree, please, let me
12 know.  I'm not an expert on that.
13      A    No.  I'm not -- not disagreeing.  I just

14 didn't understand what they're confusing here.  I

15 never even thought about OJAs being included in our

16 data so --

17      Q    Uh-huh, uh-huh.  Right.  And then if we
18 just look at the top of page 15, it says, "What the
19 table shows is that for no age group, not even those
20 under two years of age is DHS able to provide as
21 stable a living arrangement in the first three
22 months as half of the states provide in the first
23 year."  Do you see that statement?
24      A    Yes, ma'am.

25      Q    I know you -- it sounds like you haven't
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1 read the Hornby-Zeller audit report before; right?
2      A    No, ma'am.
3      Q    Does that concern you now that you read
4 that?
5      A    Yeah.  I don't -- I don't understand for
6 sure what I'm -- what I'm reading here so -- but I'm
7 sure there are concerns.
8      Q    But certainly you get the gist, that
9 Oklahoma's performing poorly compared to other

10 states; right?  And that there are reasons to think,
11 because of the way the data is reported, they should
12 be performing better?
13      A    I don't understand the question.
14      Q    I just want to make sure you understand
15 the gist of this.  I understand some of the details
16 are complicated.  But I just want to make sure you
17 understand the gist of what this report is saying,
18 which is that Oklahoma is performing poorly on the
19 placement stability measure.
20      A    And that's -- that's talking about that
21 they're -- they're getting moved too many times, is
22 what you're talking about on that?
23      Q    Uh-huh.  Right, right.
24      A    Well, based on that one's data, I would
25 say that we're not in -- you know, not being in the
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1 top half is -- is not good.  I --

2      Q    And "falls far into the bottom half."

3      A    Well --

4      Q    That's what it says on page -- page 13, I

5 believe.  Page 13.  "For every group, Oklahoma falls

6 far into the bottom half of all states."  Sort of in

7 the middle of the paragraph.

8      A    Well, I -- it's difficult for me to

9 comment on this without hearing our side of it and

10 an explanation from what's going on.

11      Q    Understood.  But you've never been

12 provided with any data on placement stability so

13 there's never been any opportunity for you to be

14 provided with context, explanations for you to ask

15 questions; right?

16      A    I don't remember that.  I mean, there may

17 be other commissioners that can recall, that maybe

18 I'm not remembering what happened in a Commission

19 meeting.

20      Q    But you don't recall ever being provided

21 with information?

22      A    No, ma'am, yeah.

23      Q    Do you think that's information that's

24 important for you as a commissioner with oversight

25 authority to be provided?
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1      A    Yeah.  And I hope I'm not missing it if

2 I'm, you know, maybe be -- I'm not certain if I'm

3 not being provided that, and I'm just telling you I

4 don't remember it.

5      Q    Understood.  And we obviously have the

6 minutes, at least for a certain period of time; and

7 they speak for themselves about what information was

8 provided.  So you can only tell me to the best of

9 your recollection.

10      A    Thank you.

11      Q    But assuming that you were not provided

12 information about placement stability -- and I'm not

13 saying you were or weren't -- do you think you

14 should have been?

15           MR. BINGHAM:  Object to the form.  Go

16 ahead.

17           THE WITNESS:  I didn't understand -- I

18 didn't hear your question.

19      Q      (BY MS. INGBER) Assuming that you have

20 not been provided with data on placement

21 stability -- and I'm not saying one way or the other

22 whether that's the case, but just assuming -- do you

23 think that you should have been provided information

24 about placement stability?

25           MR. BINGHAM:  Same objection.
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1      Q      (BY MS. INGBER) By someone at DHS?
2           MR. BINGHAM:  Excuse me.  Same objection.

3 Go ahead.

4           THE WITNESS:  Assuming -- you're -- you're

5 wanting me to assume that I was not?

6      Q      (BY MS. INGBER) Yes.
7      A    Okay.  I would say yes.  It's important I

8 understand.

9      Q    Well, we talked a little bit earlier
10 about -- and we can set this aside for now.  About
11 that the commissioners are certainly provided some
12 data about adoptions by people at DHS; right?
13      A    Yes, ma'am.

14      Q    We saw that at least they were provided
15 with the number of adoption subsidies, the number of
16 finalized adoptions and how, you know, it's a
17 record, finalized adoptions; right?
18      A    Yes, ma'am.

19      Q    There may have been other things, but
20 those are the two that I remember.  And I think we
21 also talked about how another important element of
22 adoptions is whether they happen in a timely way;
23 right?
24      A    Yes, ma'am.

25      Q    Because it's important for children to
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1 exit care to a permanent home as quickly as is
2 possible under the circumstances; right?
3      A    Yes, ma'am.
4      Q    Do you recall any discussion of the
5 timeliness of adoption at the Commission meetings?
6      A    No.
7      Q    I am going to show you -- there should
8 actually be -- I'm going to show you a report about
9 length of time to adoption exit.  This is a DHS

10 report.  And let's mark it as Exhibit 692.
11           So this is a report about the length of
12 time to adoption exit and specifically about the
13 percent of adoptions finalized in less than 24
14 months.  Do you see that?
15      A    Yes, ma'am.
16      Q    And if you look at the little chart at the
17 bottom, the percent finalized in less than 24 months
18 is just under 24 percent.  Do you see that?  It's
19 the first sort of substantive line of the chart.
20      A    Okay.  Go over to the total?
21      Q    Yes.  Over in the total, yes.
22      A    I see it now.  I'm sorry.
23      Q    No, no problem.  And then if you look down
24 at the last line in that chart, it says "ALOT,"
25 average length of time to exit in months.  And you
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1 go over to the total, it's 35.6.  So on average it's
2 taking about three years for children to exit to
3 adoption.  Does that concern you?  And this is --
4 this is, again, I should say from in 2007 -- October
5 '07 to September, '08.  It's a federal fiscal year.
6      A    I don't understand enough about this to
7 know if that's a long time or not.  I know
8 there's -- it's very, very important before
9 adoptions are finalized that -- that they're in safe

10 and secure environments.
11      Q    Do you think it's a good thing that
12 75 percent of kids are waiting over two years for an
13 adoptive home?
14      A    I would -- I would say it depends on -- on
15 their -- maybe their relationship they have with
16 their foster parent during that 24 months.
17      Q    Do you think that this is something that
18 you should be shown so that you can ask these types
19 of questions about what's good, what's bad?
20      A    Sure.
21      Q    Yes?
22      A    Yes.
23      Q    Do you think it's important for you to
24 know whether this is trending up or trending down?
25      A    Yes.
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1      Q    Do you know whether it's trending up or
2 trending down?
3      A    I would assume just based on -- on how
4 well we're doing with -- with our adoptions that it
5 is trending down, but I'm telling you I'm -- I don't
6 have -- it's an assumption.
7      Q    When you say "trending down," you mean
8 adoptions are happening more quickly?
9      A    Yes, ma'am.
10      Q    Okay.  And let's look at the reports.  The
11 first one was marked Exhibit 575.  This is from the
12 following federal fiscal year, October, '08 to
13 September, '09.  And then this is from --
14 Exhibit 576.  And it's from federal fiscal year
15 2010.  So October, '09 to September, 2010.
16           And if we compare these side by side, the
17 percentage finalized in less than 24 months is going
18 up a little bit.  You see it goes up to
19 26.4 percent.  And then to 28.2 percent.  Do you see
20 that?
21      A    Yes, ma'am.
22      Q    But the average length of time to exit is
23 not changing at all.  35.6 in federal fiscal year
24 '08.  35.0 in federal fiscal year 2009.  Back up to
25 35.4 in federal fiscal year 2010.  Do you see that?
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1      A    Yes, ma'am.

2      Q    So the trend is at best mixed; right?
3      A    Right.

4      Q    Does that concern you?
5      A    I would be interested to know all the --

6 all the factors that are -- that are in this.  As we

7 adopt more and more children, we've -- we've already

8 adopted our 1,000th this year already.

9           Maybe the ones that are left are the ones

10 that are -- it's getting -- maybe those are the ones

11 that are -- that are skewing our data if it's -- I'm

12 just -- I don't mean to insinuate these are skewed,

13 but the things that are making the data maybe

14 reflect higher than what we predict is that the ones

15 that are left in our foster care are not as easily

16 adoptable people.  It's just taking longer.

17           And maybe the length of time as we get --

18 as we adopt more and more children, the length of

19 time that -- that they stay in, those numbers -- and

20 I'm just thinking, but those -- those numbers may --

21 may lengthen.  And that may not be an indicator that

22 we're doing anything wrong.

23      Q    So that's a hypothesis; right?
24      A    Correct.

25      Q    But in order for you to have that

Page 172

1 hypothesis validated or not, you would need to be
2 provided with this data so you could ask these
3 questions and get an explanation; right?
4      A    Okay.
5      Q    Right?
6      A    Yes.
7      Q    But you're not provided with this data;
8 right?
9      A    I don't remember this data.

10      Q    Do you think as a commissioner with
11 responsibility for overseeing a very large and
12 complex agency, you should be provided with this
13 kind of data about adoptions?  In addition to just
14 being told the objective absolute number of
15 adoptions that have happened.
16      A    Yeah.  I think this is something that we
17 should -- we should know about.  And maybe we do
18 know about it and with all the data that I've had to
19 do, I'm -- I'm missing it; but it's important.
20      Q    We also talked earlier about sort of
21 family connections in sort of a broad way.  And by
22 that I mean visits between workers and their parents
23 and visits between workers and -- sorry.  Between
24 workers and parents and between parents and
25 children; right?
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1      A    Okay.

2      Q    Would you agree that it's important --

3 well, I take that back.  Do you know whether DHS has

4 any policies about whether visits between workers

5 and parents is required?  And by that I mean sort of

6 biological parents.

7      A    I'm not familiar with the specific policy.

8      Q    Would it surprise you to learn that those

9 visits are required on a monthly basis?

10      A    No, because I understand that we use

11 secondary people like for -- if a parent has to be

12 moved to a drug rehab center that's out of state,

13 that they have to be visited, too.

14      Q    Right.  Understood.

15      A    Okay.  All right.  That's what you mean.

16      Q    I understand you might not know the

17 details, which, of course, is understandable; but

18 you do understand that there is a policy that

19 require as certain number of visits?

20      A    Okay.

21      Q    And by -- right?

22      A    Yes.  Excuse me.

23      Q    And similarly with visits between parents

24 and their children, do you know whether DHS has any

25 policies about the -- whether those visits are
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1 required?  Unless, of course, there are always
2 exceptional circumstances where it's not in the
3 child's best interests.  But in those cases where it
4 is in the child's best interests?
5      A    I'm not familiar with the policy, but I --
6 I'm sure there is one.
7      Q    I'll represent to you that it also
8 requires a minimum of monthly visits, as well.
9      A    Okay.
10      Q    I think actually, maybe even more
11 frequently; but it's a minimum of monthly.  Do you
12 think it's important for children to maintain
13 connections with their families, their biological
14 families?
15      A    I think in some instances it is and in
16 some instances it's certainly not.
17      Q    Where it's in the child's best interests,
18 do you think it is important for those connections
19 to be maintained?
20      A    Of course.  Of course.
21      Q    Has there ever been any discussion about
22 maintaining family connections at the Commission
23 meetings?
24      A    There's been discussion about how we try
25 very hard to use kinship relationships.
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1      Q    Uh-huh.

2      A    And I understand that -- that kinship is

3 not necessarily a relation, but it's somebody

4 that -- that is a consistent and -- and positive

5 influence on the child, but that -- those -- those

6 type of -- of placements I know are -- are where we

7 try to maintain always.  That takes a high priority.

8      Q    Understood.  So DHS sets a priority on

9 placing children with kin, if possible; right?

10      A    Correct.

11      Q    Setting aside those kinship placements

12 which are obviously very important, is there any

13 discussion about how DHS is doing on meeting its own

14 policies with respect to visits between children and

15 their parents and between workers -- and between

16 workers and parents?

17           MR. BINGHAM:  Object to the form.  Go

18 ahead.

19           THE WITNESS:  I'm not familiar with ever

20 discussing that type of a thing.

21      Q      (BY MS. INGBER) Would it concern you if

22 DHS was not meeting its own policies on those

23 measures?

24      A    Yes, it would be a concern; but I -- I

25 would also be understanding of how that would be
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1 difficult.

2      Q    How frequently would that policy have to

3 not be met for it to concern you?  Let's speak first

4 about visits between children and their parents when

5 those visits are due.

6      A    Well, I -- you know, it's probably a

7 concern if it it's not 100 percent of the time.

8 That's always our goal.  There's just so many

9 different issues involved here.  You know, and some

10 of them are -- are positive.  You know, kids may be

11 at a church camp or something, you know, for extreme

12 period of time where visits aren't possible in the

13 home.  You know, those -- those kind of things.

14 It's not always that there's negligent or overworked

15 workers that do that so --

16      Q    Uh-huh.  Understood.  Understood there can

17 be --

18      A    I think that can be a lot of it.

19      Q    Understood there can be exceptional

20 circumstances.  Would it concern you if 80 percent

21 of those visits weren't happening as due?

22           MR. BINGHAM:  Object to the form.  Go

23 ahead.

24           THE WITNESS:  Yes, ma'am.

25      Q      (BY MS. INGBER) Would it concern if you
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1 less than 50 percent of visits between workers and
2 parents were happening as required by DHS's own
3 policies?
4           MR. BINGHAM:  Object to the form.  Go

5 ahead.

6           THE WITNESS:  And your question is, again,

7 parents and workers?  Is that what you're talking

8 about?

9      Q      (BY MS. INGBER) Uh-huh.  It's hard to
10 attribute that to exceptional circumstances; right?
11      A    That and -- you know, that -- that doesn't

12 concern me as much as -- as -- as that I would --

13 concerned that those parents are -- are in the --

14 are getting the treatment or the services that they

15 want more than us making a visit on them.

16      Q    But DHS's policy requires those visits;
17 right?
18      A    Yes, ma'am.

19      Q    And that policy was presumably set by DHS
20 and approved by the Commission for a reason; right?
21      A    Yes, ma'am.

22      Q    So it's important that the policy be met?
23      A    Yes, ma'am.

24      Q    And so -- but it wouldn't concern you if
25 it actually wasn't happening in realty?  Is that
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1 what you're saying?
2      A    No.  That's not what I'm saying.
3      Q    Okay.  Let's look at the actual data on
4 this.  I'm going to give you documents previously
5 marked as Exhibit 424 and then I'll give you
6 Exhibit 425 and Exhibit 426, as well.  And I'm going
7 to focus in for now just on page 8, which is the
8 last page of this report.  And this is an
9 internally-generated DHS report.
10           And I have this report for three calendar
11 years.  That's why there's three of them, so we can
12 see a trend.  And if you'll look at the final page
13 of each of these reports -- and we can look first at
14 calendar year '08.  And we'll look first at line 521
15 on these three reports which has to do with the
16 number and percent of parent/child visits due that
17 were completed.  Do you see that, line 521?
18      A    Yes, ma'am.
19      Q    In calendar year '08, it was
20 13.47 percent; in calendar year '09, it was
21 12.25 percent; and in calendar year 2010, it was
22 14.58 percent.  Do you see that?
23      A    Yes, ma'am.
24      Q    Do you believe that that can all be
25 attributed to exceptional circumstances like church
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1 camp?
2      A    No, ma'am.
3      Q    Did that concern you that DHS is violating
4 its policy over 85 percent of the time with respect
5 to parent/child visits?
6      A    Yeah.  If this -- if this is -- I mean,
7 yes, uh-huh.
8      Q    Do you think it's important that someone
9 at DHS inform the Commission that the policies the
10 Commission sets are not being met in this large
11 percentage of the time?
12      A    Yes, ma'am.
13      Q    But you're not informed of that; right?
14      A    I'm -- I don't remember being informed of
15 it.
16      Q    Looking now at line 531 which has to do
17 with the percentage of worker/parent --
18 worker/parent contacts that are completed.  In '08
19 it was 39.27 percent; in '09 it was 40.01 percent;
20 in 2010 it was 41.15 percent.  Do you see that?
21      A    Yes.
22      Q    So in approximately 60 percent of the time
23 in each of those three years, 60 percent of
24 worker/parent contacts that were due under DHS
25 policy were not completed.  Were you aware of that?
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1      A    No.

2      Q    Does that concern you?

3      A    Yes.

4      Q    Do you think it's information you should

5 have been told as a commissioner with oversight

6 responsibility for the agency?

7      A    Yes.

8      Q    Does seeing this data on both adoptions

9 and family connections which you were never provided

10 before, at least as far as you recall, does the

11 substance of this data or the fact that you weren't

12 provided it have any impact on your evaluation of

13 the performance of Director Hendrick or anyone else

14 at DHS?

15      A    Not -- not until, you know, I get a firm

16 understanding of what -- what this all represents.

17 I mean, I can just imagine, you know, parent/child

18 visitations, you know, being -- you know -- I can

19 just -- you know, getting -- getting parents to go

20 visit their kids should be easy if they wanted them;

21 and -- and so I just -- I have a hard time believing

22 that OKDHS is putting some kind of a restriction on

23 that that would make those so low.  And so I -- this

24 data is not meaningful to me, but --

25      Q    It's not a question of it being a
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1 restriction.  It's a question of DHS policy requires

2 that DHS arrange and ensure that monthly visits

3 between parents and children take place when it's in

4 the best interests of the child for the child's

5 sake.

6      A    Okay.

7           MR. BINGHAM:  Objection.

8      Q      (BY MS. INGBER) Right?

9      A    Yes.

10           MR. BINGHAM:  Object to the form.  Go

11 ahead.

12           THE WITNESS:  Yes.

13      Q      (BY MS. INGBER) And 85 percent of the

14 time, that is not being done; right?  At least

15 according to this report.

16      A    According to this report.  Yes.

17      Q    Which is a DHS report.

18      A    Okay.

19      Q    So either something's wrong with the

20 report, which seems like a problem in and of itself;

21 or that's not happening according to policy.  And my

22 question to you was whether this information and the

23 fact that it wasn't provided to you as a

24 commissioner and the information we looked at before

25 about the timeliness of adoptions and the fact that



Michael Peck 6/14/2011 47
Page 182

1 that information wasn't provided to you either has
2 any effect at all on your evaluation of the
3 performance of Director Hendrick or anyone else at
4 DHS.
5           MR. BINGHAM:  Object to the form.  Go
6 ahead.
7      Q      (BY MS. INGBER) And if the answer is no,
8 that's the answer.  I just want to make sure I
9 understand.
10      A    I'll say no.
11      Q    What would it take to change your
12 evaluation of Director Hendrick's performance?
13      A    If the performance of -- of -- you know,
14 and -- and these figures, you know, I know they're
15 representing an objective type performance; and I
16 have concern over that.  But suggestively it just
17 seems like that our agency is operating at -- at its
18 most efficient that its ever operated at.  And I --
19 I think true concerns where people are being
20 neglected or harmed or vulnerable people are not
21 being taken care of in a way that we could do
22 better, I think those are all addressed in the
23 concerns.
24           And so the way that he is able to manage
25 and work at this incredibly complicated situations
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1 that he deals with and the complexities and the vast

2 array of responsibilities that they have, I -- if

3 any of those type of things were going down, then I

4 would have concern.  You know, if he was, you know,

5 having inefficiencies where, you know -- where not

6 being responsible in our budget; where, you know,

7 programs are not being able to be administered

8 properly because, you know, morale problems or

9 something like that, greater turnover rate than what

10 it is.

11           You know, the turnover rate that we have

12 now is not -- not very good -- is not -- is not

13 desirable, but it's not because they're being

14 mistreated by -- by their supervisors and things

15 like that as much as it is by, you know, the

16 complexity of the job and the burn-out rate and

17 stuff that those people have.  So --

18      Q    So it would only be some change to a
19 subjective performance measure that could cause an
20 impact on your view of Director Hendrick's
21 performance.  None of this objective data has any
22 effect.
23      A    Well, it --

24           MR. BINGHAM:  Object to the form.  Go

25 ahead.
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1           THE WITNESS:  I'm -- I'm not going to tell
2 you that it doesn't have any effect, but it's --
3 it's -- just talking to you right now and basing it
4 on this stuff, I want a better understanding before
5 I would allow that to affect, you know, his
6 performance.
7      Q      (BY MS. INGBER) Understood.  But, again,
8 unless you're given this data, you can't get an
9 explanation or understanding or ask questions;

10 right?
11      A    Yes, ma'am.
12      Q    And you aren't given this data by Director
13 Hendrick or anyone else at DHS; right?
14      A    I -- I don't think so.
15      Q    Let's look at a couple of other data
16 points from this report -- from these reports.
17      A    We used to get -- we -- we don't anymore,
18 and I think it was just overload.  I wasn't able to
19 even review it when I did get it.  But we used to
20 get monthly reports that were sent to us that were
21 statistical analysis.  And I wonder -- you know,
22 some of this data could have been available to me if
23 I would have been able -- able to do that.  And so
24 it's not -- may not be accurate for me at all to be
25 saying that I was never given this.  Just telling
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1 you I don't remember seeing it.
2      Q    When did you stop receiving those
3 statistical analysis type reports?
4      A    Probably a couple of years ago.
5      Q    Do you know if it was before this lawsuit
6 was filed?
7      A    I would -- I would say that it probably
8 was.  But I can't remember.  They were little
9 notebooks and -- and they were -- they were very

10 complex and they went county by county and they --
11 they dealt with child welfare.  And it -- it was --
12 and they -- you know, they always lagged behind
13 because of it took a while to compile them, you
14 know, all that.
15      Q    Uh-huh.
16      A    And, you know -- and if -- if we would
17 have voted in Commission to quit getting those, I
18 would have voted yes.  I mean, it was -- it was
19 information that -- that I'm sure some
20 commissioners' mental abilities would be able to
21 deal with that and come to the Commission with
22 questions, but I wasn't.  So --
23      Q    Do you know who made the decision to stop
24 providing the commissioners with those reports?
25      A    I do not know.  I do not.
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1      Q    Was it the Commission's decision, or was

2 it someone at DHS?

3      A    I -- I don't think it was -- I don't

4 remember that accurately because, you know, kind of

5 in -- in a little bit of recollection, I can -- I

6 can kind of remember them asking, "Are you" -- I

7 remember them saying, you know, "Are you all getting

8 too much information," or, "Are you all getting" --

9      Q    I'm sorry.  There was a fly.  All right.

10      A    "Are you all getting too much

11 information," or, "not enough information," or -- or

12 whatever.  And maybe in lieu of -- of expenses for

13 mail and what -- and those kind of things, you know,

14 "What are you actually using and not using?"  And

15 so -- I don't know.

16      Q    So you just don't know whose decision it

17 was?

18      A    No, I don't.  I remember talking about it

19 so could have been ours.

20      Q    As a -- as a commissioner, do you think

21 you receive too much information, not enough

22 information or just the right amount of information

23 about child welfare --

24           MR. BINGHAM:  Object to the form.  Go

25 ahead.
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1      Q      (BY MS. INGBER) -- from DHS?
2           MR. BINGHAM:  Excuse me.  Same objection.

3 Go ahead.

4           THE WITNESS:  I would -- I would say that

5 we're giving -- we're given enough information.

6 It's -- it's information overload.  I mean, our

7 department can -- can make, you know, so much

8 information that it's hard to process.  So -- after

9 reviewing all this, do -- do I see that maybe some

10 different forms of information every once in a while

11 would be useful?  Absolutely.  Do I -- do I feel

12 like that -- that I'm being denied information

13 because of them not wanting me to look at that?

14 I've never felt that way, and I still don't.

15      Q      (BY MS. INGBER) Understood.  Who would
16 you say chooses, the majority of the time, the
17 information that's provided to the Commission?  Is
18 it the Commission, or is it Director Hendrick and
19 other people at DHS?
20      A    I would say that the different people that

21 are responsible for giving us our report are the

22 ones that are choosing what information they want to

23 give us.  However, we -- we always are asked, if --

24 you know, if there's any more information you want

25 or whatever.  Or if somebody brings up a question
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1 like, you know, "Can you supply me with this

2 information," I -- I don't ever remember, in all my

3 years, of them saying, "No, we can't give that to

4 you."

5      Q    How often do you personally ask for

6 additional information?

7      A    Not very often.

8      Q    How often do the other commissioners?
9      A    I would say a lot of them ask -- well, you

10 know, quite frequently, you know, for validation or

11 for more information or for better explanation of

12 what was given to us in our Commission meeting.  I

13 know it's kind of vague.  I mean, I -- I can't -- I

14 can't think, but I don't -- I don't remember a

15 Commission meeting going by that at least, you know,

16 one of the commissioners didn't ask about something,

17 for some more.

18      Q    Ask for specific additional data?  Or just
19 asked a question generally?
20      A    Yeah, in general that.  And some of it is

21 for more information or a way to make -- help us

22 understand better, you know, what you're trying to

23 explain to us.

24      Q    Understood.
25      A    Thank you.
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1      Q    Do you think DHS has a responsibility as a
2 child welfare agency to place children in
3 appropriate placements?
4      A    Yes, ma'am.
5      Q    When is a shelter an appropriate placement
6 for a child, from the child's perspective.
7      A    Middle of the night; a child has special
8 needs that can't be met immediately at a foster home
9 without preparation; maybe older children that, you

10 know, could -- could be more comfortable in -- in
11 that kind of deal rather than an unfamiliar home or
12 something like that for a little while.
13      Q    For an older child -- so you think
14 sometimes older children are better suited to be
15 placed in shelters rather than either a group home
16 facility or a therapeutic foster care home or a
17 family-like setting?
18      A    Well, you know, not -- not maybe
19 necessarily that; but I think for -- for some
20 instances, I could see where being with other people
21 that are experiencing the same kind of trauma they
22 are, that there could be some benefits that way.
23      Q    It sounds like in addition to that sort of
24 circumstance, you also describe sort of more
25 emergency circumstances where it was the middle of
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1 the night, you know, that wasn't --

2      A    Absolutely.  That's right.  That's

3 correct.

4      Q    Do you think that it's important to

5 minimize the length of stay for children in shelters

6 and move them as quickly as possible to a more

7 family-like setting?

8      A    Oh, I think so.

9      Q    What has the Commission discussed with

10 regard to shelter usage?

11      A    We've talked about, you know, the -- the

12 amount of shelter space that we have.  This report

13 that we got from the legislature was one of their

14 recommendations that we would eliminate our shelters

15 altogether.

16      Q    DHS did not do so; correct?

17      A    No.  And we -- you know, we made a -- a

18 wonderful, I think, model shelter, you know, that

19 was already well into it's construction before --

20 and committed to that well before this -- that thing

21 came out.  And our Tulsa shelter --

22      Q    The Laura Dester Shelter you're referring

23 to?

24      A    It definitely was designed to eliminate

25 the institutional effect totally.  And so --
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1      Q    Are you familiar with any of the research
2 on the effect of shelter placements on children?
3      A    No, ma'am.
4      Q    Are you familiar with whether any
5 states -- other states have been successful at
6 actually eliminating shelter usage almost
7 completely?
8      A    No, ma'am.
9      Q    That's not something that's ever been
10 discussed?
11      A    I think maybe there has probably been some
12 talk that not all states use shelters.
13      Q    But Oklahoma certainly does?
14      A    Yes, ma'am.
15      Q    Let's look at --
16      A    I think we can use them in a positive way,
17 too.  It's not all negative.
18      Q    You think that there's a positive way to
19 use shelters when it's for the benefit of the
20 children?
21      A    Absolutely.  That's all it's for.
22      Q    Let's look at the Hornby-Zeller report,
23 page 45.  I just want to look briefly at one piece
24 of information from this report.
25      A    I'm sorry.  I didn't listen to your page.
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1      Q    Sorry.  It's page 45.  I apologize.
2      A    Okay.  Thank you.  No.  That's all right.

3 I didn't listen.

4      Q    And this is data about -- table 5 which
5 shows the "use of shelters at initial placement
6 after removal from home."  Do you see that?  Table 5
7 at the bottom half of the page.
8      A    Okay.  "Use of shelters."

9      Q    "At initial placement."

10      A    Okay.

11      Q    And it kind of gives data looks like
12 quarterly going back from the end of '06 into the
13 beginning of '08.  Do you see that?
14      A    Yes, ma'am.

15      Q    And at the most recent time period in
16 February 31st, '08, over 56 percent of children were
17 placed in a shelter after their removal.  Do you see
18 that?  56.2 percent.
19      A    In '08 you're talking --

20      Q    Yeah.  That last --
21      A    Fifty-six -- okay.  Initially in the

22 shelter.  I see.

23      Q    Do you think that's a lot to put over
24 56 percent of kids in a shelter after -- immediately
25 after removal?
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1      A    I don't know.  I -- my thought on that is

2 that we have two -- in Oklahoma we have a lot of

3 rural area and we have two metropolitan areas where

4 most of our shelters are utilized and -- and so

5 they're probably placed, you know, initially there.

6      Q    Well, certainly --

7      A    There's a lot because of the -- that's

8 probably where most of our data is done.  I mean, I

9 don't know.

10      Q    Well, my question is --

11      A    But that -- that sounds like -- I'm sorry.

12 I didn't answer your question.

13      Q    Yeah.  My question is really whether that

14 seems high to you or low or okay?

15      A    I don't -- I don't have a reference in my

16 mind to know if that's normal or not.  Half -- seems

17 like to -- seems like to me that half of them or a

18 little more having to initially go to a shelter in

19 the middle of the night or whatever, whenever

20 they're done, to be assessed and stuff is -- sounds

21 reasonable to me.

22      Q    You think that's reasonable?  You're --

23 you're satisfied with DHS's performance on that?

24      A    Well -- it seems like it to me just based

25 on what I know now unless someone explained it to me
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1 better.
2      Q    Are you satisfied with the fact that
3 30 percent of those kids stayed in that shelter for
4 one week to one month, so for more than a week, if
5 you look at -- move over to this column.  So it's
6 not just for an initial assessment.  They're there
7 for at least a week up to a month, 30 percent of
8 those kids.
9      A    Okay.
10      Q    And that 9 percent of them were there for
11 over a month.  Do you see that?
12      A    Yes, ma'am.
13      Q    Are you okay with it now when you look at
14 the length of stays in conjunction with the
15 percentage initially placed there?  And you may or
16 you may not be.  I just want to get your view on
17 that.
18      A    Based on the knowledge of our Laura Dester
19 Shelter, I am comfortable with that because of that
20 nice facility and -- and the services that they're
21 provided there.  If -- I understand it's important
22 to get these kids to a -- a home setting as quick as
23 possible.  And so I'm concerned about that.
24      Q    Have you visited any shelters other than
25 the Laura Dester shelter?
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1      A    The Paula Mayer Shelter, also.
2      Q    Do you think it's as nice as the
3 Laura Dester Shelter?
4      A    No, ma'am.
5      Q    Are you satisfied with that facility?
6      A    It's been remodeled.  It's been remodeled
7 a couple of times since I've been there.  So they're
8 keeping it up to date and clean.  It's -- it's not
9 the same.  And it's not set up to be the same as --
10 as the Laura Dester Shelter.
11      Q    Have you visited any of the private
12 shelters or the youth services shelters in which DHS
13 children are placed?
14      A    I've -- I've been -- I have visited some
15 of those around.
16      Q    And what --
17      A    I can't -- I can't remember which ones,
18 but we have youth and family services up in Enid
19 where I've been; and -- and it's been redone and
20 remodeled and is very nice, too, in the last year
21 through private funding.
22      Q    Let's look again at these -- we can put
23 aside the Hornby-Zeller audit.  I don't think we
24 will return to it.  And I want to go back to
25 these -- these reports, these three reports,
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1 Exhibit 424, Exhibit 425 and Exhibit 426.
2      A    Okay.
3      Q    And this time I want to turn your
4 attention to page 3 of the report for each of those.
5 Where there's some data about shelters.
6           MS. INGBER:  Off the record for one
7 second.
8           (Discussion off the record.)
9           MS. INGBER:  We're off the videotape

10 record.  Time is 5:40 p.m.
11           (A recess was taken from 5:40 PM to 5:53
12 PM.)
13           VIDEOGRAPHER:  We're now back on the
14 videotaped record.  The time is 5:53 p.m.
15      Q      (BY MS. INGBER) So before we went on a
16 break, we were talking about shelters; right?
17      A    Okay.  Yes.
18      Q    Do you know whether DHS has any policies
19 about the length of shelter stays that are
20 permitted?
21      A    I'm aware that we have an idea of the --
22 that they should be minimal, I mean, to get them out
23 of shelters as quick as possible.
24      Q    When we look at page 3 of this report.
25 And I want to look specifically at lines -- at line
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1 186.  Let's start with that.  Which is the number --
2 if you look at that, it says, "Number and percentage
3 of 182 that remained over 30 days."  And if you look
4 at line 182, it's the number of children placed in a
5 shelter.
6           So my understanding is line 186 is really
7 trying to -- is really stating the number and
8 percentage children placed in a shelter that
9 remained over 30 days.  Do you see that?

10      A    Yes, ma'am.
11      Q    In looking at that starting in calendar
12 year '08, 16 percent of kids stayed over 30 days.
13 In calendar year '09, again it was 16 percent that
14 stayed over 30 days.  And in calendar year 2010, it
15 was 15 percent.  So it remained roughly the same
16 over those three years.  Do you see that?
17      A    Yes, ma'am.
18      Q    Does that concern you that 15 to
19 16 percent of kids are staying for more than 30 days
20 in a shelter?
21      A    Yes.
22      Q    What about that concerns you?
23      A    Well, that our goal is to get them out of
24 the shelter as quickly as possible.  And 30 days is
25 a long time.
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1      Q    Does it concern you that that trend seems
2 to be remaining relatively constant at least over
3 this time period?  So it's not really improving.
4 And I do acknowledge that there's a drop from, you
5 know -- of approximately 1 percent in those three
6 years.  So I don't want to say there's no
7 improvement; but it's still pretty constant, I would
8 say at least.
9      A    Yeah.  Little bit better.  And I don't
10 know if maybe since after -- well, it seems pretty
11 constant.
12      Q    And did that concern you that this trend
13 is stable?
14      A    Yes.  I don't know if our -- anything new
15 that came from our new deals are going to affect
16 that or not.
17      Q    I'm sorry.  "Anything new that came from
18 your new deals"?
19      A    Well, I'm talking -- not the new deals,
20 but the new law, that 17 -- or --
21      Q    34?
22      A    Yeah.  1734.
23      Q    Do you know when that law came into
24 effect, HB 1734?
25      A    Not for sure.
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1      Q    It's been in effect since July, 2009, I
2 understand.
3      A    Okay, okay.

4      Q    So with that knowledge, do you think
5 that -- it appears there's been no change.
6           MR. BINGHAM:  Excuse me.

7           THE WITNESS:  It's not going down.

8           MR. BINGHAM:  Object to the form.  Now go

9 ahead, please.

10           THE WITNESS:  I would -- maybe that's when

11 it -- maybe that's when it started going down, you

12 know.  I don't know.

13      Q      (BY MS. INGBER) Going down from
14 16 percent to 15 percent?
15      A    Well, it's a start.  I don't know.

16      Q    Okay.
17      A    Hopefully, it will get better.

18      Q    Hopefully, yes.  Would it concern you if
19 you learned there have recently been issues with
20 overcrowding in the two big public shelters, Laura
21 Dester and Pauline Mayer?
22           MR. BINGHAM:  Object to the form.  Go

23 ahead.

24           THE WITNESS:  Yes.

25      Q      (BY MS. INGBER) Do you have any
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1 knowledge about whether there has recently been
2 overcrowding and overcapacity at those shelters?
3      A    No.
4      Q    Do you know how often in the past year
5 those two shelters have been over capacity?
6      A    No, ma'am.
7      Q    Do you know whether they have been over
8 capacity at all anytime in the past year?
9      A    No, ma'am.

10      Q    Do you think it's important for you to
11 know information like the length of stay for
12 children in shelters, whether the shelters are
13 overcapacity as a member of the Commission with
14 oversight for DHS?
15      A    Yes, ma'am.
16      Q    But that's not information that you're
17 provided?
18      A    Not regularly.
19      Q    Let's turn to another topic.  And talk
20 about data and reporting.  I believe you testified
21 earlier that it's important for DHS to have accurate
22 reports that reflect its performance in the child
23 welfare area; correct?
24      A    Yes, ma'am.
25      Q    Have you ever been told by anyone or
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1 learned in any way that there was any problems with
2 any of the computer programs DHS uses to do its
3 child welfare reporting?
4      A    No.

5      Q    If you were told that DHS had found
6 problems like that, what steps do you think DHS
7 should take, if any?
8      A    Definitely to correct the problem that --

9 that was causing the inaccurate data.

10      Q    Do you think it would be important to
11 correct that problem quickly?
12      A    Yes, ma'am.

13      Q    Do you think it would be important to make
14 sure that those reports were not being used by
15 people until the program has been fixed?
16      A    I hope that they are able to always give

17 the most accurate reports they can.

18      Q    But would it concern you if DHS had not
19 informed the people who were using those reports
20 that there were problems with the underlying
21 computer programming that could be affecting those
22 reports?
23      A    Yes.  I don't know what you're talking

24 about, but I would say that sounds like a concern.

25      Q    I'll represent -- I'm going to give you a
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1 hypothetical, and you can tell me what you think

2 about it afterwards.  In the summer of 2010, DHS

3 learns that many of the queries -- over 50 to

4 70 percent of those analyzed -- used to generate

5 reports from one of its databases a database related

6 to permanency planning, and that database generates

7 over 450 reports related to permanency.  You with me

8 so far?

9      A    Yes.

10      Q    Those reports are made accessible on a

11 weekly basis to every single worker, child welfare

12 worker at DHS.  With me?

13      A    Okay.

14      Q    Those reports are used by at least some

15 those workers, including by Larry Johnson, the

16 director of field operations, to assist in his

17 management of caseloads.  With me?

18      A    Yes.

19           MR. BINGHAM:  Okay.

20           MS. INGBER:  I haven't asked a question.

21           MR. BINGHAM:  I'll wait until the end to

22 object to the form.

23           MS. INGBER:  You can wait until the end,

24 yeah; or you can object now, either way.

25           MR. BINGHAM:  Excuse me.  Excuse me.
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1      Q      (BY MS. INGBER) Despite learning about
2 this in the summer of 2010, at least as of early
3 2011, nothing had been done it fix the underlying
4 problem or to ensure that those using those
5 reports -- everyone using those reports knew about
6 those problems.  Are you with me?
7      A    Okay.

8      Q    Do you think that that was handled
9 appropriately by DHS in this hypothetical?
10           MR. BINGHAM:  Object to the form.  Go

11 ahead, please.

12           THE WITNESS:  That they were continuing to

13 use the data with -- even though they knew it was

14 erroneous would be not appropriate.

15      Q      (BY MS. INGBER) Do you know what the
16 Council on Accreditation is?
17      A    I've read in my preparation documents

18 something about that.  I'm not familiar with them.

19      Q    So aside from whatever you did to prepare
20 for this deposition, you -- before that, you had no
21 knowledge of the Council on Accreditation?
22      A    That's correct.

23      Q    Do you know that there's a state statute
24 that require DHS to be accredited by the national
25 Council on Accreditation?
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1      A    I'm not familiar with directly that

2 statute.

3      Q    Has anyone at DHS ever told you that

4 there's a requirement, whether statutory or

5 otherwise, for accreditation by that organization?

6      A    I don't remember that.

7      Q    Do you remember any discussions about the

8 Council on Accreditation at all at Commission

9 meetings anytime since you joined?

10      A    I don't remember them.  I'm not saying

11 they didn't happen, but I do not remember them.

12      Q    Understood.  Do you know whether DHS is

13 currently accredited by the Council on

14 Accreditation?

15      A    I do not know that.

16           MS. INGBER:  That's all I have.

17           MR. BINGHAM:  Miriam, before -- I have

18 some brief cross examination.  But before I do,

19 Commissioner Peck would like to add to an answer he

20 gave earlier; and then you may want to do some

21 additional direct.

22      Q      (BY MS. INGBER) Absolutely.  I'm happy

23 to have you add whatever you think is important.

24      A    You asked me a question about what I did

25 to prepare for this; and I neglected to include,
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1 before the meeting, I had lunch here at the law

2 firm, and -- and my attorneys were present and --

3 and visited with me.

4           MS. INGBER:  Thank you for adding that.

5 Still no further questions.  And I'll say this

6 before Don goes ahead.  I want to thank you for

7 taking the time to sit with us today.  We appreciate

8 your cooperation.

9                  CROSS EXAMINATION

10 BY MR. BINGHAM:

11      Q    Commissioner Peck, in response to a
12 question posed to you during direct examination, you
13 stated -- and I believe I'm going to get this right
14 or very close to being a quotation -- that worker
15 caseloads were an ongoing problem at DHS.  Do you
16 remember giving an answer --
17      A    Yeah.

18      Q    -- to that?  What did you mean by the
19 phrase "ongoing problem"?
20      A    Well, like in -- in our meeting today,

21 Marq Youngblood expressed that, you know, due to

22 unexpected absences and -- and things by

23 caseworkers, that sometimes the caseloads per --

24 go -- go up.  And so as -- as a way to remedy that,

25 you know, he moves people from different counties to
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1 come over and assist for a while while people are on

2 extended leaves or -- or things like that that

3 aren't predicted and to get the caseloads and

4 everything caught back up and working that way.

5 That's what I was talking about.

6      Q    In that situation the -- again, I'm going
7 to try to use your words, did you say
8 "unanticipated" or "unpredicted" or something?
9 Again, I'm not sure -- I'm not what phrase you used.
10      A    Yeah.  That's right.  You know, people

11 can, you know, get fired; they can quit; they can,

12 you know, be on maternity leave.  I'm, you know,

13 just -- he just explained it from -- you know,

14 there's different -- all the different reasons

15 that -- that a county's allocated caseworkers or

16 child welfare workers may -- may dip down and then

17 it causes theirs numbers to go up.

18           And so as a way to remedy that, you know,

19 they'll move people over from other counties that

20 have resources available for that to temporary fill

21 that until the other people are able to be replaced

22 or returned.

23      Q    And to use your word, "Those dips recur."
24           MS. INGBER:  Object to the form.

25      Q      (BY MR. BINGHAM) Do those dips recur
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1 from time to time?
2      A    Yes.

3      Q    Excuse me.  What you meant by "ongoing,"
4 would you -- would you clarify that, please.  That's
5 my question.
6      A    Well, yeah, that's not just a one --

7 one-time deal.  That's something that -- that I see

8 that -- that Marq and Larry Johnson do in their

9 management, is to watch those trends and make sure

10 that those counties that need a little extra help,

11 they get that.

12           And just it -- it's something that, you

13 know, probably a one-time deal for every once in a

14 while, but not -- it's not -- I mean, it's -- it's

15 -- I was just insinuating that it's -- it's a

16 management thing, that -- that -- the way that we're

17 able to help minify the effect of people being

18 absent from work to keep -- so that the caseloads

19 can be taken care of.

20           MR. BINGHAM:  I have no additional

21 questions.

22           MS. INGBER:  I just have one question in

23 order to clarify.

24           THE WITNESS:  Okay.

25                 REDIRECT EXAMINATION
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1 BY MS. INGBER:

2      Q    When we had that same discussion about

3 caseloads, I understood you to say that your source

4 for your statement that they were an "ongoing

5 problem," whatever that -- whatever you meant that

6 to mean, was both sources within DHS, but also your

7 conversations, for example, with county directors

8 and others.  Is that correct, or am I

9 misremembering?

10      A    I don't know if I understand your

11 question.

12      Q    Sure.  I had thought when you had made

13 your reference to ongoing problems with respect to

14 caseloads that you were not just referring to

15 information from the Commission meetings, but also

16 to your contacts that you make individually with,

17 for example, county directors, other people that you

18 meet who work at DHS.  I may be misremembering that,

19 but is that true?

20      A    Well, what --

21           MR. BINGHAM:  Excuse me.  I'll object to

22 the form.  I don't remember either, but I'll object

23 to the form.

24           MS. INGBER:  I really don't totally

25 remember.  Right.
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1           MR. BINGHAM:  Please, go ahead and answer.

2           MS. INGBER:  I just want to clarify.

3           MR. BINGHAM:  Yes.

4           THE WITNESS:  What I was -- what I was

5 talking about with -- just a second ago was

6 information that I got, you know, at -- at the

7 meetings, but also my understanding about the

8 struggles with caseloads that -- that -- and my

9 understanding of the issues that our child welfare

10 workers go -- I definitely get that information from

11 my friends at the county level and the child welfare

12 workers that -- that I personally know and are

13 willing to visit with me on -- on a very personal

14 level of how they feel and how they do things.

15           That's how I get -- how I've gotten my

16 best understanding of -- of what they have to deal

17 with day after day after day.  And I have a great

18 deal of admiration and sympathy and -- and respect

19 for -- for -- I don't know how they keep going.

20 And -- and that's where I get that feel.

21           And then what I think Mr. Bingham was

22 talking about was -- is that I made a statement

23 that -- that when -- when caseloads get extra high

24 on a county and then the next month we'll come in

25 and they will be -- they will be corrected down.
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1 And the way that -- that they seem to deal with that

2 is that if -- you know, there will be a problem that

3 spikes and someone in the Commission will ask what's

4 going on in Area III, for example.

5           And Marq would say, "Well, we had an

6 unusual amount this month of extended leave," or

7 somebody leaving.  "We just" -- you know, unexpected

8 things.  "And so we corrected that by bringing

9 someone -- some people over from 55H," or whatever

10 county office, "to get caught back up on that and

11 it's back to normal."

12           And I was just commenting about that I --

13 that's one of the things that I think reassures me

14 that we're being managed well is that they are --

15 they are trying to stop crisis from getting built up

16 like that.

17      Q      (BY MS. INGBER) Do you receive specific

18 county-by-county data about caseloads on a regular

19 basis?

20      A    I don't -- I don't think so.

21      Q    Because you sort of were -- seem to be

22 talking about a report about a county where it gets

23 high and you see it go down, so I was wondering what

24 report you're referring to.

25      A    Well, I don't mean -- I don't mean so
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1 much -- on that report -- and I misspoke.  That

2 report that we get is area by area; okay.  And the

3 area includes the counties and I'm just talking

4 about within that.

5      Q    And does it -- does it refer to caseloads

6 in that report?

7      A    No.  But just -- just the activity of

8 referrals and -- and how they're being done is what

9 I mean by that.

10      Q    Okay.  Okay.  So it's -- it's that

11 referral report again?

12      A    Yeah.  I might be mixing up two different

13 issues in my mind.

14      Q    Okay.  So it seems like you're talking

15 about the referrals.  So when Mr. Youngblood is

16 saying, "We're moving in workers because, you know,

17 we had a spike, and then it -- you know, and then

18 you see it go down, that's referring specifically to

19 a spike in the number of referrals received, perhaps

20 in the number of backlog, but it's not really

21 talking about permanency planning, that's more of a

22 child protective services intake function; right?

23      A    Okay.  Yeah.

24           MR. BINGHAM:  Object to the form.  Go

25 ahead.
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1           THE WITNESS:  You're correct.

2      Q      (BY MS. INGBER) My understanding is
3 correct?
4      A    I mean, that's -- I mean, that's -- that's

5 what I'm -- I was saying.

6      Q    Okay.  And when you speak to your
7 contacts, either your patients or others that you
8 visit with, you do get the sense from them that
9 caseloads are an issue, that they're being worked

10 very hard; correct?
11      A    I get a sense that they -- yeah, that

12 they -- they have hard work.

13      Q    And a lot of work?
14      A    And it's not -- and it's -- and their --

15 their loads are -- their numbers -- they don't

16 always to me -- talk to me about their numbers as

17 much as they do how hard their work is.  And they're

18 talking about the emotional and the sad issues that

19 they deal with day in and out -- day out.

20      Q    As well as I'm sure the sheer volume of
21 work that they have to complete given the difficulty
22 of their jobs?
23      A    Yeah.  I -- I think it's a continual

24 problem.

25           MS. INGBER:  No further questions for me.
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1           MR. BINGHAM:  No additional questions.

2           MS. INGBER:  Thank you.

3           VIDEOGRAPHER:  We're now off the videotape

4 record.  The time is 6:10 p.m.

5           (The deposition of MICHAEL PECK was

6 concluded at 6:10 PM.)
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2                D.G. vs. C. Brad Henry

3                    JOB No. 68070

4

5           I, MICHAEL PECK, do hereby state under

6 oath that I have read the above and foregoing

7 deposition in its entirety and that the same is a

8 full, true and correct transcription of my testimony

9 so given at said time and place.

10

11           _______________________________

12           MICHAEL PECK

13

14

15           Subscribed and sworn to before me, the

16 undersigned Notary Public in and for the State of

17 Oklahoma by said witness, MICHAEL PECK, on this

18 ______ day of ________________, 2011.

19

20

21

22           ________________________________

23           NOTARY PUBLIC, STATE OF OKLAHOMA

24           MY COMMISSION EXPIRES:__________

25           (JLG)
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1                     CERTIFICATE

2 STATE OF OKLAHOMA    )

3                      ) SS:

4 COUNTY OF OKLAHOMA   )

5           I, Jody Graham, CSR, RPR, RMR, CRR, do

6 hereby certify that on JUNE 14, 2011 at the law

7 offices of Riggs, Abney, Neal, Turpen, Orbison &

8 Lewis, Oklahoma City, Oklahoma, there came before me

9 MICHAEL PECK who was duly sworn to testify the

10 truth, the whole truth, and nothing but the truth;

11 and that the foregoing pages constitute a full,

12 true, and correct transcript of the deposition of

13 said witness on the date as indicated.

14           I do further certify that I am not

15 counsel, attorney, or relative of either party, or

16 otherwise interested in the event of this suit.

17           IN WITNESS WHEREOF, I have hereunto set my

18 hand and affixed my seal at my office in Oklahoma

19 City, Oklahoma County, Oklahoma, this 22nd day of

20 June, 2011.

21

22

23                   _______________________________,

24           Jody Graham CSR, RPR, RMR, CRR

25           CSR No. 203.
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