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1           VIDEOGRAPHER:  This is the videotape

2 deposition of Stephen Dow taken in the case of D.G.

3 versus Brad Henry.  Today's date is June 13th, 2011.

4 The time is approximately 9:41.  Will Counsel,

5 please, identify themself for the record.

6           MS. INGBER:  Miriam Ingber from Children's

7 Rights for the plaintiffs.

8           MS. RUSSO:  Sarah Russo from Children's

9 Rights for the plaintiffs.

10           MR. BINGHAM:  Don Bingham for the

11 defendants.

12           MS. De SIMONE:  Donna De Simone for the

13 defendants.

14           MR. RESETARITZ:  Rick Resetaritz for the

15 defendants.

16           VIDEOGRAPHER:  Would the court reporter,

17 please, swear in the witness.

18                     STEVEN DOW,

19 being first duly sworn, was examined and testified

20 as follows, to wit:

21                 DIRECT EXAMINATION

22 BY MS. INGBER:

23      Q    Good morning, Mr. Dow.
24      A    Good morning.

25      Q    Thank you very much for coming today.  As
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1 I said my name is Miriam Ingber and I'm an attorney
2 for the plaintiffs in this litigation and I'm here
3 today with my colleague, Sarah Russo, who's also
4 from Children's Rights.  Do you understand that
5 you're here today to give sworn testimony?
6      A    I do.

7      Q    And that your deposition is being taken
8 under oath?
9      A    Right.

10      Q    Is there any reason at all why you feel
11 like you can't testify fully and accurately today?
12      A    No, there is not.

13      Q    Have you ever been deposed before?
14      A    I have not.

15      Q    Okay.  So just to make today go as
16 smoothly as possible, I'm going to go through a few
17 ground rules.  I know you went to law school, but I
18 certainly didn't learn most of this in law school so
19 I'm not sure how much of this you remember.  So the
20 most important thing today for me is that you
21 understand my questions.  I just want this to be
22 accurate and -- and correct and obviously truthful,
23 which I know won't be an issue.
24           So if at any point you don't understand a
25 question, you want clarification, you want me to
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1 repeat it, just feel free to say so.  You know, I'm

2 happy to do so at any time; okay?

3      A    Sure.

4      Q    If you want to take break -- this is not

5 an endurance contest.  We can take a break anytime.

6 Just let me know and answer whatever the pending

7 question is and then we can go off the record and

8 take a break.

9      A    Great.

10      Q    And the other thing that will make Jody's

11 life easier -- I tend to talk quickly.  If you talk

12 quickly, I'll talk faster.  So I'm going to try to

13 keep it slow, and we should try not to run over each

14 other.  So I'll finish my question and let you

15 finish your answer.

16      A    Perfect.

17      Q    There will be objections today from one of

18 your lawyers and there may be discussion amongst the

19 lawyers.  Unless you're specifically instructed not

20 to answer the question you should feel free to go

21 ahead and answer it even if there's an objection.

22           Okay.  Have you ever been retained as an

23 expert witness?

24      A    I have not.

25      Q    Have you ever testified at trial?
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1      A    No.

2      Q    And have you ever been a plaintiff or a
3 defendant in a lawsuit other than this one?
4      A    I don't think personally.

5      Q    Okay.  What did you do to prepare for your
6 deposition today?
7      A    I reviewed numerous documents.  Some --

8 most all of which I think have been part of the

9 record in the case.  Including -- including some of

10 the pleadings, including some of the reports that

11 have been generated, E-mails, depositions.  So

12 that's probably --

13      Q    And what pleadings did you review?
14      A    I didn't review those most recently, but

15 I've -- and so I certainly reviewed the original

16 complaint.  I reviewed a couple of the responses and

17 some of the supplemental -- some of the supplemental

18 briefs.

19      Q    And what -- you said you reviewed some
20 reports.  Are you referring to expert reports or --
21      A    Yes, yes.

22      Q    Which expert reports did you review?
23      A    In particular I -- I read the -- well, I

24 had not read -- I mean, I did not read these

25 necessarily just in preparation for my deposition.
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1 I had read others.  I had asked Counsel to forward

2 things to me generally as I've been a commissioner

3 to review things on an ongoing basis.

4           So I had previously read the report by

5 Miller, I believe; and then I additionally read more

6 recently -- no.  That -- the Viola Miller was the

7 one that I read more recently.  The original one

8 from the Center for the Study of --

9      Q    Families, Jerry Milner's report?
10      A    Yeah.  Milner's report I read back in

11 March, I believe, when it was first issued; and then

12 I had read the many, many -- long time ago I had

13 read the Hornsby (sic) report.

14      Q    Have you read any of the defendants'
15 expert reports?
16      A    I have -- I perused one of them.  I don't

17 remember which one.  I could look and see.

18      Q    And when you said you reviewed E-mails,
19 were those your own E-mails or those of other
20 people?
21      A    Both.  I reviewed my own E-mails including

22 the ones that I think I -- that were provided.  I

23 also reviewed ones that I think were privileged that

24 were not provided.  And -- and then I reviewed some

25 of the ones that had been produced in the voluminous
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1 ones that you all had from other commissioners.

2      Q    Did you review any -- other than your own

3 and those of other commissioners, did you review the

4 E-mails of anyone else at DHS?

5      A    I did not.

6      Q    And you said you read some deposition

7 transcripts.  Which deposition transcripts did you

8 read?

9      A    I've read transcripts of George Young's,

10 Aneta Wilkinson's and Howard Hendrick's.  And then

11 portions of Larry Johnson's.

12      Q    Larry Johnson -- Larry Johnson has been

13 deposed a couple of times.

14      A    Okay.  It was whatever the part was that

15 was -- that was done in the Aneta -- in Aneta

16 Wilkinson's.

17      Q    Understood.  Understood.  And you said

18 that -- well, let me get back to that.  Did you meet

19 with your counsel at all?

20      A    Oh, yes, I'm sorry.  I did meet.  Last

21 week we met.

22      Q    For how long?

23      A    Not terribly long.  I'd say an hour, hour

24 and a half.  I don't remember.

25      Q    You said that you reviewed some of these
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1 documents specifically in preparation for your
2 deposition and some of them you've been receiving on
3 an ongoing basis.  What has the purpose been of your
4 ongoing review aside from deposition prep?
5      A    Principally that in my role as a

6 commissioner, I see that one of the responsibilities

7 that we have is oversight of the Commission,

8 including -- you know, in this particular case, I

9 think that the litigation is a major issue going on

10 within the department that as a commissioner I want

11 to be very much kept apprised of.

12      Q    And did you specifically request the
13 documents that you received, or were they sent as a
14 matter of course to all of the commissioners?
15      A    I think early on when I became a

16 commissioner, I asked to see essentially a summary

17 of some of the most important documents in the

18 litigation up to that point.  And then requested

19 that I be kept regularly on the -- on the

20 distribution list with ongoing proceedings so that I

21 wouldn't have to ask for things in particular.

22      Q    Are the other members of the Commission
23 also on that same distribution list?
24      A    I do not believe that any are.

25      Q    Have you spoken with anyone at DHS about
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1 their testimony?

2      A    Only very perfunctorily.  I had a phone

3 conversation late Friday afternoon, the 10th, with

4 Howard Hendrick and just asked him how it went.  The

5 principal purpose of that conversation was about our

6 upcoming budget vote.  So that was really the

7 purpose of that conversation, but he had just

8 completed his deposition, I believe, on Thursday.

9      Q    Uh-huh.  And what did he say?

10      A    He just said that it went, as far as he

11 was concerned, fine.

12      Q    Did you speak with Commissioner Young or

13 Commissioner Wilkinson about their testimony?

14      A    I did not speak with Commissioner Young

15 about -- I'm sorry, Commissioner Wilkinson about her

16 testimony.  I had conversation on Friday with

17 Commissioner Young about the budget.  He chairs the

18 budget committee.  And I just, again, in passing

19 said, "How did you feel your deposition went?"  And,

20 again, his response was he thought it went fine.

21      Q    So it sounds like you have read at least

22 some of the expert reports and some of the

23 depositions in this case.  Turning first to those

24 expert reports -- and I guess -- it sounds like you

25 read Viola Miller's report and Jerry Milner's
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1 report; correct?
2      A    Right.  And the Hornsby.
3      Q    And the Hornsby Zeller.  That's in -- I'll
4 put that in a different category.  It is in some
5 sense an expert report, but I'll turn first to the
6 two that have been produced specifically for this
7 litigation.  What was your reaction when you read
8 those reports?
9      A    Let me just also just clarify one other

10 piece that I neglected to mention.
11      Q    Please.
12      A    I also, I think, have read some of the
13 internal reports and the reports to HHS like the
14 CF -- the -- whatever the name of that report is
15 with the five-year plan.
16      Q    The APSR?
17      A    The APSR, yeah.
18      Q    Got it, yes.
19      A    So -- I'm sorry.  Okay.  So go back to
20 your question.
21      Q    So what was your reaction to reading the
22 Miller and the Milner reports?
23      A    I think that they were both highlighted
24 issues that I considered to be of significant
25 concern to me as a commissioner about how the
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1 department is operated.

2      Q    And what were those issues?

3      A    Well, it -- I mean, we could review them

4 in particular; but I think, you know, from my

5 perspective, I want to make sure that as an

6 organization we're -- we are doing the best things

7 that we can in executing our responsibilities on

8 behalf of very vulnerable children.

9           And I think that seeing some of the data

10 and information about what had happened to children

11 while they were in our custody, the procedures and

12 ways that we are handling the business of the agency

13 suggested to me areas that I would, as somebody in

14 charge of -- ultimately in charge of and with

15 ultimate responsibility for the responsibilities

16 there, raised concerns to me from a management

17 standpoint.

18      Q    Can you give me -- I know there might be a

19 number of these, but if you can give me a few

20 examples of specific issues that were of concern to

21 you after reading those two expert reports.

22      A    Sure.  I certainly think that the

23 frequency of the change of placements is of concern

24 to me, the putting children in areas of the state

25 where they are -- they're not from and where their
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1 families are not from.

2           The concerns about what is happening to

3 children when they are in institutional care, the

4 inadequacy of the number of foster families that are

5 available to support children, the -- how -- from

6 the standpoint of originally identifying a concern

7 through internal management in terms of the

8 caseworkers who are -- who are handling it, the

9 understanding that the caseworkers have, who they

10 feel that they are accountable to, how we're

11 supporting them and the work that they are doing.

12 Those would probably be some of the initial ones.

13      Q    And did you do anything to follow up on

14 those concerns?

15      A    Not specifically in response to -- to

16 this.  I mean, I certainly have in the course of --

17 particular instances when I've seen issues raised,

18 concerns with the director, per se, and at times

19 with others in the department.

20      Q    You said you also read some of the

21 deposition transcripts including of Commissioner

22 Young, Commissioner Wilkinson, Director Hendrick and

23 Mr. Johnson.  What was your reaction to reading

24 those deposition transcripts?

25      A    I thought that -- as far as I know, they
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1 were accurate descriptions of how I have seen,

2 during the course of my tenure, the department

3 operating, how I've seen the Commission operating in

4 doing its duties and responsibilities.

5      Q    Was there anything that concerned you when
6 you read those deposition transcripts?
7      A    Yes, there were a number of things that

8 would concern me.

9      Q    What specifically?
10      A    I would say the areas of how both the

11 director and the Commission exercise their

12 respective oversight roles, what specifically they

13 are looking at in terms of data and information to

14 make the decisions and the policies that we are

15 making and whether or not sufficient attention to

16 the outcomes and the information that is presumably

17 available to help make better decisions is being

18 attended to and acted upon.

19      Q    So you mentioned a number of things in
20 that answer.  The first one was -- and if you ever
21 want to look at this, it's just a playback.
22      A    Okay.

23      Q    And so that, you know, I don't misstate
24 something you said.
25      A    All right.

Page 17

1      Q    You're welcome to.  You said, "I would say

2 the areas of how both the director and the

3 Commission exercise their respective roles" was a

4 concern to you.  "Specifically what they are looking

5 at in the terms of data and information."

6           Can you elaborate a little bit on what it

7 is about the way they're exercising their oversight

8 role and using data that concerns you?

9      A    Sure.  You know, I -- as somebody who is

10 not an expert in child welfare issues and

11 particularly had really some, I'd say, basic

12 understanding of those kinds of issues when I became

13 a commissioner, you know, I want to understand

14 better how we as an organization measure our

15 performance to know whether or not we're doing both

16 what is required of us under state and federal law

17 as a minimum standard of performance, but then

18 beyond that, whether or not we are operating as well

19 as we possibly can operate.

20           And so in the course of doing that, I

21 would expect that I would be able to receive, as --

22 as an ultimate policy maker and in my responsibility

23 as a commissioner, good information and analysis of

24 how we're doing, what the strategic areas are that

25 we are focusing on, on improving on where we are not
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1 performing adequately and certainly if there are

2 areas where we are at risk of or knowingly violating

3 either state or federal law, that those areas would

4 be brought to my attention.

5      Q    Do you believe that DHS does an adequate
6 job of measuring its own performance?
7      A    I do not.

8      Q    Why not?
9      A    Because, I mean, from my standpoint, I

10 think that as an organization that the ultimate

11 leadership which rests within the Commission should

12 set strategic priorities for the organization with

13 very clear goals on an annual basis and certainly

14 probably over a multi-year basis around what we

15 expect the staff to accomplish.

16           And then in our oversight role, would hold

17 the staff accountable for -- ultimately just the

18 director.  He is our only employee.  But then he in

19 turn would hold his division heads and the rest of

20 the organization accountable for the results that

21 the Commission had indicated that it wanted to see.

22      Q    And you don't believe that the Commission
23 does that?
24      A    I do not believe the Commission does an

25 adequate job of that.
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1      Q    Do you believe that Director Hendrick or
2 anyone else at DHS does that instead of the
3 Commission doing it?
4      A    I don't have enough information that I
5 have seen to see that the process of establishing
6 goals that are in keeping with what the needs of the
7 organizations are -- the organizations are and the
8 resources are adequate for me to satisfy myself that
9 that's being done up to the standard that I think is
10 the standard that we should adhere to.
11      Q    I'm going to change topics just briefly.
12 After this litigation commenced, which would have
13 been some time before you joined the Commission --
14 so at any point did anyone tell you that you were
15 under an obligation to preserve all documents of
16 potential relevance to this litigation?
17      A    Yes.  I believe that happened shortly
18 after I became a commissioner.
19      Q    And you did so?
20      A    I absolutely did so.
21      Q    And after this -- at some point after
22 that, were you ever instructed to gather those
23 documents?
24      A    Yes, I was.
25      Q    And you did so?
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1      A    Yes, I did.

2      Q    And what did you find?
3      A    Well, I produced all of them, I think,

4 we -- because of -- most of my E-mail correspondence

5 is through my work office, so I was able to have our

6 IT director pull all of the documents with the kinds

7 of searches and key word searches that were the ones

8 that were requested.

9      Q    Since you joined the Commission, have you
10 exchanged E-mails with or received -- been a
11 co-recipient of E-mails that your fellow
12 commissioners also received about child welfare
13 related issues?
14      A    Not very many specifically.

15      Q    But there have been some?
16      A    There have been some.

17      Q    Are there any commissioners that you
18 believe would have received no E-mails related to
19 DHS child welfare related issues?
20      A    Well, I know -- and I don't remember who

21 they are, but I certainly know that there are --

22 there's at least one and possibly others who don't

23 even have E-mail accounts.

24      Q    So setting aside --
25      A    But I -- I know I specifically sent
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1 E-mails to everyone that was told to me that was a

2 commissioner that had an E-mail address with some

3 issues that I was concerned about.

4      Q    So aside from that one or more

5 commissioners who do not have an E-mail address, you

6 believe that all of the commissioners would have

7 received DHS child welfare related E-mails?  At

8 least a small number of those?

9      A    Yes.

10      Q    Can you, please, briefly describe your

11 education beginning with college?

12      A    Sure.  I did my undergraduate work at Yale

13 University, and then did additional work and got my

14 law degree from Yale Law School.

15      Q    And what year did you graduate from Yale

16 Law School?

17      A    1990.

18      Q    Did you work in between college and

19 university -- college and law school?

20      A    I did.  Yes, I did.

21      Q    And where did you work?

22      A    Principally at an investment bank in New

23 York, Goldman Sachs.

24      Q    And can you describe for me briefly your

25 career following law school?
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1      A    Sure.  I first clerked for a federal
2 district court judge here in the Northern District,
3 Tom Brett.  I then practiced with the Crowe &
4 Dunlevy law firm for a brief period of time and then
5 began doing full-time work as an -- the executive
6 director of what was then known as Project Get
7 Together starting in January of 1992.  And have
8 remained in that role fairly continuously since
9 then.
10      Q    And what's the current name of that
11 organization?
12      A    It's now known as Community Action
13 Project.
14      Q    And can you briefly describe the mission
15 and sort of what Community Action Project does?
16      A    Sure.  Community Action Project is a -- is
17 an anti-poverty agency.  And we provide a variety of
18 services to low-income and at-risk children and
19 families in the Tulsa community.
20      Q    So it does have some role working with
21 children?
22      A    We have an extensive role working with
23 children.  Our principal line of business is early
24 childhood education, and we have large numbers of
25 at-risk children who are part of the program.

Page 23

1      Q    Are there any interactions with DHS?
2      A    Extensive interactions with DHS.  Both

3 from the standpoint of the fact that our

4 facilities -- and we are licensed by the child care

5 division of DHS.  In many instances a number of our

6 children have had experience and their families have

7 had interactions with DHS through regular programs

8 as well as through child welfare.  And then in other

9 areas our staff works closely with DHS on enrolling

10 people in benefits and TANF and work support

11 programs and other areas of policy.

12           MR. BINGHAM:  If I may, the court reporter

13 might not know what TANF is or the acronym so --

14           THE WITNESS:  I'm sorry.  Temporary --

15 Temporary Assistance to Needy Families.

16           MR. BINGHAM:  I'm sorry to interrupt.

17 Thank you.

18      Q      (BY MS. INGBER) Do you have -- if you --
19 can you, please, describe for me your child -- your
20 experience in connection with child welfare.
21 Whether it's professional through your current job
22 or any other interactions or experiences you've had
23 related to child welfare?
24      A    Sure.  So as I said, you know, a number of

25 our staff are -- interact with children who often
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1 are at risk, and so there is a close working

2 relationship and training that we do with our staff

3 to help -- help them identify any issues of

4 potential neglect or abuse.

5           Our agency partners very closely with an

6 exceptional organization here in Tulsa called Family

7 & Children Services.  Family & Children Services

8 that has the focus of working in the areas -- among

9 others, of working with abused and neglected

10 children, is really the part of the organization

11 that works most closely when there is a concern

12 within the agency about the conditions that any

13 children are facing.  So my understanding of that

14 area has been really principally through some of our

15 own staff and the staff at Family & Children

16 Services that contracts with us.

17           We also several years ago received funding

18 to expand our Early Head Start program which is the

19 program serving very young, infants and toddlers,

20 and had a set-aside of a certain number of our slots

21 that were earmarked for children who were involved

22 in the child welfare system.

23      Q    Okay.  Aside from the Commission, do you
24 serve on any other boards or oversight bodies?
25      A    I serve on a number of other boards and
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1 oversight bodies.  Do you mean current ones?

2      Q    Yes.  Currently.

3      A    So currently I am the chair of a national

4 organization called AVODAH, A-V-O-D-A-H, the Jewish

5 service core which is a national organization that

6 focuses on working with folks that -- young Jews who

7 are then placed and doing full-time work in an

8 anti-poverty organization of some sort.

9           I'm on the national board of an

10 organization called Reach Out and Read which

11 provides books and -- and tries to encourage

12 literacy with at -- young at-risk kids.  Locally I

13 am on the board of an organization called Global

14 Gardens.  I'm chair -- I chair that board which

15 provides after-school and community gardening to

16 children in at-risk families.

17      Q    So those are the current ones?  Have you

18 been a member or participated in any other boards in

19 the past?

20      A    Yes.  Locally I've been on the board of a

21 charter school -- or a school here in town called

22 the KIPP organization.  I have served on the board

23 of the Food Bank of Eastern Oklahoma, the Day Center

24 for the Homeless, the Metropolitan Tulsa Urban

25 League, numerous, numerous boards.  Those ones come
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1 to mind.

2      Q    Is it true that you were on the National
3 Advisory Council for AmeriCorps?
4      A    Oh, yes.  I still am.  That is

5 particularly with a program called the National

6 Civilian Community Corps which is one of the

7 programs of the national AmeriCorps program.

8      Q    So would it be correct to say that you've
9 had extensive experience serving on oversight
10 boards?
11      A    Yes.  And then in addition I myself in my

12 capacity as executive director report to a board of

13 directors.

14      Q    How does DHS in size, complexity compare
15 to some of these other oversight boards that you've
16 served on?
17      A    Significantly larger and much more

18 complex.

19      Q    And in terms of the importance of DHS's
20 mission, would you say that it's at least as
21 important as the mission of these other
22 organizations?
23      A    Absolutely.  I'd go so far to say that I

24 believe that it's more important, given its size,

25 scale and impact and the importance of the work that
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1 it is doing.

2      Q    So would it be correct to say that it's
3 important for DHS to have a strong oversight board
4 in the form of a Commission?
5      A    Absolutely.

6      Q    And why is that?
7      A    I think because the work of the

8 organization, given -- given the fiscal

9 responsibilities that we have, given the population

10 that we are working with and trying to make sure is

11 receiving services are the most vulnerable children,

12 families and adults that exist in the community, in

13 our state.

14      Q    And how would you compare your experience
15 serving on the Commission to your experience as a
16 board member for other organizations?
17      A    I would say that I have found that the

18 level of engagement of the commissioners is

19 significantly less than what I have seen in other

20 oversight boards.  I would say that the information

21 that we receive to understand the core business of

22 the organization, the agency, as well as the

23 performance of the organization and agency is

24 significantly less than I have received in other

25 areas where I've served on the board and where I
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1 myself report to a board.

2      Q    Do you have an understanding of why that

3 is the case, given the importance of DHS's mission,

4 its scale and its complexity?

5      A    I do not have a satisfactory answer for

6 why that exists.

7      Q    Is it something that concerns you?

8      A    It is something that concerns me.  And I

9 have expressed my concern to numerous people to try

10 to -- to try to bring about some degree of change in

11 that.

12      Q    Who have you expressed your concern to?

13      A    First and foremost, I expressed my concern

14 to the chairman of the Commission on numerous

15 instances.  Generally with respect to particular

16 issues, but sometimes more generally.  I've

17 expressed my concern to the director himself and

18 suggested that from my standpoint I was not and have

19 not been satisfied with the kinds of information

20 that we receive and the role that we play in setting

21 policy for the organization.

22           I've expressed my concerns to members of

23 the executive branch, other members of the executive

24 branch including the previous governor -- the

25 previous governor or his chief -- Brad Henry, the
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1 previous governor's chief of staff, the current

2 governor; and I've expressed concerns to members of

3 the legislative oversight body and other members of

4 the human services area of the state, particularly

5 the current commissioner for health and human

6 services, Terry Cline who oversees the Department of

7 Health.

8      Q    So you listed a number -- a fair number of

9 people that you expressed those concerns to, and I

10 just want to break it down.  So you said you spoke

11 to the chairman.  That would be Chairman DeVaughn?

12      A    Yes.

13      Q    What was his reaction when you raised

14 either these specific issues or your more general

15 concerns?

16      A    I would say at times -- well, I would say

17 in some instances I have attempted to correspond and

18 direct my concerns via E-mail.  He has not been

19 responsive on E-mail.  And to the extent that I have

20 followed them up on verbal conversations, which

21 principally has been by phone -- I can recall a

22 couple in person, but mostly by phone -- I would say

23 that he has been generally polite and courteous, but

24 essentially dismissive.

25      Q    And how did Mr. Hendrick react when you
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1 raised these concerns?
2      A    I would say, you know, he has always been

3 receptive to and said that he appreciates that I'm

4 trying to do my job as a commissioner.  So he has

5 not been, I would say, at all resistant in any way.

6 But he has also not -- so -- so I would say he has

7 been receptive, but not necessarily proactive in

8 terms about bringing about the kinds of changes that

9 I have expressed that I would like to see.

10      Q    Have any -- well, what changes
11 specifically were you asking to see?
12      A    Well, on numerous kinds of things, for

13 example.  I mean, you know, I'm -- as a

14 commissioner, I understand that there are lots of --

15 lots of information in terms of routine business.

16 There's information around exceptional instances in

17 cases.  And I certainly think that, for example,

18 when I ask for follow-up information, if there's an

19 issue that's going to become a public issue for the

20 department, I expect that I would be notified about

21 that ideally prior to the information becoming

22 public.  And -- so those are a couple of instances.

23      Q    And have those changes that you wanted
24 made been made --
25      A    No.
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1      Q    -- after you -- so Director Hendrick has

2 not -- although he was receptive, has not -- has not

3 followed through on those requests from you?

4      A    Frequently.

5      Q    You also said you've spoken to the former

6 governor and his chief of staff.  That would be Brad

7 Henry; right?

8      A    Right.

9      Q    And then the current governor, that's Mary

10 Fallin?

11      A    Yes.

12      Q    As well as members of the legislative

13 oversight body.  Anyone specific?

14      A    Sure.  I've spoken with Ron Peters who

15 chairs the House committee that oversees the

16 Department of Human Services.  I've talked to the

17 Speaker of the House, Kris Steele.  I've spoken with

18 the president pro tempore of the Senate, Brian

19 Bingman and other legislators although none that

20 have direct oversight.

21           And then, I guess, also probably a -- the

22 Senator Brian Crain who previously served on the

23 appropriations -- previously chaired the

24 appropriations subcommittee of DHS, currently chairs

25 the human services committee of the Senate.
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1      Q    And what -- what specific concerns did you

2 raise with these members of the executive and

3 legislative branches?

4      A    I've raised concerns around the extent to

5 which the Commission is adequately acting as an

6 oversight body and the extent to which our

7 department is functioning the way we ought to

8 function.  I've raised concern about the budget

9 situation and how we're using the funds and the --

10 setting the priorities for the department and our

11 performance in numerous areas programmatically that

12 I have concerns about.

13      Q    And did you raise similar concerns with

14 the commissioner for health and human services?

15      A    Yes.

16      Q    You mentioned earlier that you expressed

17 to Director Hendrick that you were not satisfied

18 with the information received.  What specific

19 information do you feel that you are not receiving

20 that you should be receiving?

21      A    That's a hard question to know.

22      Q    Right.

23      A    You know, and that's -- you know, part of

24 my frustration has been that I feel like I have to

25 know what questions to ask and what information to
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1 ask for and that's extraordinarily difficult to try
2 to figure out at times.
3      Q    But you feel like the level of information
4 that you've received is insufficient?
5      A    Absolutely insufficient.  In fact, to the
6 extent that, you know, I have given serious concern
7 to whether or not I should surrender and resign my
8 role because I feel like I am supposed to be
9 exercising a degree of oversight for the work of the

10 department and I'm not satisfied that the
11 information that I'm given on a routine basis allows
12 me to do that and meet my legal responsibilities --
13      Q    You mentioned --
14      A    -- to the degree that I feel is important
15 to do.
16      Q    You mentioned that to various members of
17 the legislative and executive branch, you expressed
18 concerns about "the extent to which our department
19 is functioning the way it ought to function."
20           What specifically did you mean by that?
21      A    I think in numerous ways the -- the
22 department is charged with delivering high quality
23 services to the most at-risk children and families
24 in the community.  In multiple areas I am concerned
25 that that is not being accomplished to the extent
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1 that I would like to see it happen.  And from

2 conversations that I've had over the course of my

3 professional life working in similar areas, I've

4 expressed, I've sensed that others are also

5 frequently frustrated with DHS's performance.

6      Q    Do you have any specific -- more specifics

7 about that as it relates to child welfare?

8      A    Well, I certainly -- yes.  I mean, I think

9 most certainly I know that a particular concern to

10 Representative Peters which ultimately was what

11 resulted in the legislative study, the Hornsby study

12 many years ago as well as House Bill 1734 and other

13 areas, that the condition of the child welfare

14 area -- that the performance of the child welfare

15 area has been of particular concern to him.

16      Q    That study, I believe, came out in

17 February, 2009.  Do you think there have been

18 significant improvements since that time?

19      A    I have no way of knowing.

20      Q    So you don't know one way or the other?

21      A    I do not.

22      Q    And that's because you don't receive

23 enough information from DHS to make that judgment?

24      A    Correct.

25      Q    And that's even though you are a
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1 commissioner with ultimate oversight responsibility
2 for the agency?
3      A    Yeah.  Because somehow I think -- you

4 know, part of when I became a commissioner with

5 respect to one of the questions that I had of my

6 fellow commissioners and the leadership of the

7 department specifically about this litigation was

8 why and how we knew that the allegations in the

9 lawsuit were -- were not accurate, if, in fact --

10 you know, as we were contending they were not and

11 whether or not the relief that was being sought was

12 reasonable and whether or not we thought those were

13 reasonable, whether or not the level of performance

14 that the plaintiffs were alleging that we had and --

15 were accurate or not.

16           And I was simply trying to make my own

17 evaluation, but also thinking that the decision

18 to -- to fight and litigate the matter was based on

19 the leadership, either the professional leadership

20 or the lay leadership, the oversight Commission

21 having different information that would suggest that

22 we were a high-performing organization and we were

23 doing the right things for kids in the child welfare

24 system.

25           And as I continued to ask for information,
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1 reports, analysis, anything that would help me

2 understand better why the Commission and the

3 leadership felt as strongly that they -- as they did

4 about the position that they had, I did not receive

5 anything that satisfied me about that.

6      Q    So let me just make sure I understand.  So

7 you wanted to make your own independent analysis of

8 the allegations in the complaint and whether, in

9 fact, they were accurate.  Is that fair to say?

10      A    Yes.

11      Q    And how did you go about trying --

12      A    As well as whether or not the relief being

13 sought was -- were things which we would be

14 interested in wanting to do even if the allegations

15 in the complaint about our performance were not

16 accurate.

17      Q    And how did you go about trying to perform

18 that independent analysis of the complaint and the

19 relief sought?

20      A    I asked the staff and I asked other

21 commissioners for a little bit of information and

22 asked them how they knew that -- that the system was

23 performing well, how they exercised their oversight

24 role to make sure that we were doing the things that

25 we are supposed to do and that we were not doing the
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1 things that we are not supposed to do.

2           And so I was seeking to gather whatever

3 kinds of information and reports that both the

4 leadership of the department and the Commission had

5 used and were using to make the determination that

6 they had made.

7      Q    And what were you provided?

8      A    Nothing.

9      Q    So you had no way of conducting that

10 independent analysis?

11      A    I did not.

12      Q    Do you believe that they had some

13 information they weren't sharing with you or simply

14 that that information did not exist?

15      A    I do not believe that they had information

16 that they were not sharing.

17      Q    So you just think they did not have the

18 information on which to base their decision?

19      A    Correct.

20      Q    Do you think that DHS is a high-performing

21 organization?

22      A    I do not believe it is a high-performing

23 organization.

24      Q    Is that true of its responsibilities for

25 child welfare?
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1      A    I believe that that also exists with

2 respect to its performance in the child welfare

3 area.  From the information that I've seen.  And I

4 have also had personal experiences with our own

5 staff that would further suggest that to me.

6      Q    Speaking of those personal experiences --
7 and you mentioned early -- earlier, also, that
8 you've spoken to others who have expressed similar
9 frustrations with DHS.  And I want to limit this to
10 child welfare since obviously that's what this
11 litigation is about.  If you can describe any
12 personal experiences or information you've heard
13 from others about -- about their experiences with
14 DHS's child welfare operations.
15      A    Sure.  So, I mean, our organization, as I

16 said, frequently has instances in which we have

17 children who we believe are at some risk and might

18 have actually been abused or neglected.  And on --

19 on occasions our staff has been sufficiently

20 concerned about the lack of responsiveness from DHS

21 that they have chosen to escalate those concerns

22 within -- within our organization.  Most certainly

23 that has happened since I have become a

24 commissioner, but even previous to that because of

25 my knowledge of people in the state.
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1           So I've had some experience with that.
2 Separately I am -- not directly, but I'm indirectly
3 involved in work that the Schusterman Family
4 Foundation has done.  My wife is a trustee of that
5 foundation; and that foundation has specifically
6 focused on trying to make improvements in the child
7 welfare system, both in Oklahoma and
8 internationally, particularly in Israel.
9           And so I've also had occasion to see work
10 that the foundation has done over last many years in
11 the area of child welfare.
12      Q    And have these issues, however you learned
13 about them, were those issues that took place only
14 in the past or are those ongoing even as of today?
15      A    Some are ongoing even as of today.
16      Q    And that includes a lack of responsiveness
17 to potentially abused and neglected children, at
18 least in some instances?
19      A    Yes.
20      Q    When did you become a commissioner?
21      A    In -- February of 2010 was the first
22 Commission meeting I -- I attended.
23      Q    What orientation or training, if any, were
24 you given when you first joined the Commission?
25      A    I was given a -- a copy of some of the
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1 basic organizing documents and -- of the Commission,

2 and then I was invited to attend a briefing for a

3 few hours with some of the key leadership one

4 afternoon.

5      Q    Did you find that training to be

6 sufficient to orient you to your role as

7 commissioner?

8      A    I did not.

9      Q    What about it was lacking?

10      A    That would probably be a very long

11 conversation.  I mean, I think from my standpoint,

12 you know, I was familiar with a couple of the areas

13 of the organization which were ones where I have had

14 occasion to work professionally over the course of

15 several years.  I only had a very superficial

16 knowledge of many of the other areas and did not get

17 the kind of in-depth information that I would feel I

18 need to understand those areas, much less in order

19 to provide oversight for them.

20      Q    Do you know whether the training that you

21 received was similar to the training received by

22 other commissioners?

23      A    I at least know that it is similar to the

24 training received by two commissioners who have come

25 subsequently, Linda Meeks and Anne Roberts.
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1      Q    What is your understanding of DHS's
2 responsibilities to the children in its custody?
3           MR. BINGHAM:  Object to the form.  Go
4 ahead.
5           THE WITNESS:  Say again.
6           MR. BINGHAM:  I'm sorry.  I just objected
7 to the form of the question.  Please, go ahead.
8           THE WITNESS:  Okay.  You know, I -- can
9 you repeat the question?

10      Q      (BY MS. INGBER) Sure.  I said what is
11 your understanding of DHS's responsibilities to the
12 children in its custody?
13           MR. BINGHAM:  Same objection.  Please, go
14 ahead.
15           THE WITNESS:  I certainly understand that
16 we have certain responsibilities under state and
17 federal law with respect to specific things that are
18 enacted in either state or federal statutes and
19 regulation as well as potentially some additional
20 constitutional responsibilities.
21      Q      (BY MS. INGBER) Are you speaking of the
22 responsibilities of the -- of DHS as an
23 organization?
24      A    Yes.
25           MR. BINGHAM:  Object -- object to the
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1 form.  Go ahead.
2      Q      (BY MS. INGBER) In your view is DHS
3 responsible for ensuring the safety of the children
4 in its custody?
5           MR. BINGHAM:  Object to the --
6           THE WITNESS:  Absolutely.
7           MR. BINGHAM:  Excuse me.  I'm sorry -- I'm
8 sorry to interrupt.
9           THE WITNESS:  That's okay.  That's fine.
10           MR. BINGHAM:  I just need to object to the
11 form.  Thank you, go ahead and, please, answer the
12 question.
13           THE WITNESS:  Sorry, sorry.
14      Q      (BY MS. INGBER) Is DHS responsible for
15 ensuring the safety of the children in its custody?
16           MR. BINGHAM:  Same objection.  Go ahead,
17 please.
18           THE WITNESS:  Yes.
19      Q      (BY MS. INGBER) And that would include
20 ensuring that they are not physically harmed or
21 psychologically harmed; correct?
22           MR. BINGHAM:  Same objection.  Go ahead.
23           THE WITNESS:  Yes.
24      Q      (BY MS. INGBER) Why is that important?
25      A    I think that that is important because

Page 43

1 that's the minimum standard of do no harm that we

2 should be doing.  I would point out that I believe

3 that that is absolutely the bare minimum of what we

4 should be doing on behalf of vulnerable and abused

5 children.

6      Q    So understanding that that's the minimum,
7 what do you think are the other things that DHS is
8 responsible for doing for those children?
9           MR. BINGHAM:  Object to the form.  Go

10 ahead, please.

11           THE WITNESS:  I think ideally it is in

12 trying to help them get into the best situations

13 that we can get them into so that they overcome what

14 I think are the very difficult circumstances that

15 they are facing when they are abused and/or

16 neglected.

17      Q      (BY MS. INGBER) And that would include
18 ensuring that they exit care to a permanent home in
19 a timely manner?
20           MR. BINGHAM:  Same objection.  Go ahead,

21 please.

22           THE WITNESS:  It would include that we --

23 we deliver the highest quality services that they

24 need with respect to whatever the conditions are

25 that they are having, ultimately resulting in, I
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1 hope, a better placement for them and a -- and a

2 pathway towards a much better and successful future.

3      Q      (BY MS. INGBER) And what is your

4 understanding of your obligations as a commissioner?

5 I know you've spoken about it sort in answer to a

6 number of questions.  But I just want to get it

7 cleanly.

8           MR. BINGHAM:  Object to the form.  Go

9 ahead, please.

10           THE WITNESS:  At a -- at a minimum I think

11 that we are responsible for ensuring that the

12 department is managing the financial resources that

13 we are entrusted with in keeping with the numerous

14 rules and regulations that are attendant to those.

15 I think there is a broader fiduciary oversight

16 responsibility that involves trying to maximize the

17 efficiency and effectiveness of our service delivery

18 system within the overall resources that we have.

19           And then I think that in each of the

20 different program areas that we have, there are

21 responsibilities that we have that are often driven

22 by the particular funding source that is providing

23 funding for services and/or a regulatory body.

24      Q      (BY MS. INGBER) So ultimate -- would you

25 agree that ultimate oversight of and responsibility
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1 for DHS lies with the Commission?

2           MR. BINGHAM:  Object to the form.  Go

3 ahead, please.

4           THE WITNESS:  Absolutely.

5      Q      (BY MS. INGBER) What objective

6 performance measures are you provided as a

7 commissioner that would enable you to monitor DHS's

8 child welfare performance?

9      A    None.

10      Q    None?

11      A    None.

12      Q    Has the board expressed -- has anyone on

13 the Commission expressed an interest in receiving

14 those kinds of objective performance measures?

15      A    Not to my knowledge.  I certainly have,

16 but not -- I don't -- I'm not aware of whether or

17 not others have.

18      Q    As someone who has significant experience

19 serving on boards and oversight bodies, are you

20 usually provided with objective performance

21 measures, information about those?

22      A    In organizations that I consider to be

23 high-performing, absolutely.

24      Q    Does the Commission track any objective

25 outcomes in relation to the foster children served
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1 by DHS?

2      A    I think that we receive the routine

3 reports that I know you've seen that Marq Youngblood

4 gives to the Commission at its monthly reports.  We

5 also receive the information that the director

6 presents on a semiannual basis in terms of high

7 numbers, that sort of high level of -- of indicators

8 and numbers of families being served.  And then at

9 least on one occasion at a retreat, I think we've

10 received more in-depth information about the child

11 welfare performance.

12      Q    So that would be the full extent of the

13 objective information that the Commission is

14 provided?

15      A    Yes.

16      Q    All right.  Let's take a look at those

17 documents.  So I'm going to show you first a

18 document that's been previously marked as

19 Exhibit 431 at Commissioner Wilkinson's deposition.

20 And this is just minutes from one of the meetings

21 that you attended.

22           And I want to draw your attention to page

23 4 of this document where it -- there's a section

24 titled "Report on Human Services Centers."  Do you

25 see that?
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1      A    I do.
2      Q    Is that a description of the report that
3 Mr. Youngblood provides at each meeting that you
4 were describing earlier?
5      A    Yes, that's the report that I'm referring
6 to.
7      Q    And just to sort of summarize the
8 information that Mr. Youngblood provides, it says
9 that he provides the number -- and only related to
10 child welfare -- that he reports the number of
11 assigned child welfare referrals as compared to
12 previous months, the number of completed referrals
13 also compared to previous months, the number of
14 past-due referrals and where those past-due
15 referrals came from and the number of Priority I no
16 contacts.  Is that an accurate summary?
17      A    Yes.
18           MR. BINGHAM:  Object to the form.  Go
19 ahead.
20           THE WITNESS:  I'm sorry.  Yes, that is an
21 accurate summary.
22      Q      (BY MS. INGBER) Is that the extent of
23 the information that Mr. Youngblood provides at a
24 regular -- at the regular monthly meetings related
25 to child welfare?
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1      A    Yes, it is.  There's a -- you -- this --

2 this is the minutes of it.  There's -- I'm sure

3 you've seen a copy of the actual report.  That

4 report is included in our information packet that we

5 typically receive the week before the Commission

6 meeting, and generally Mr. Youngblood just reviews

7 that in what I would consider to be a fairly

8 perfunctorily basis at the Commission meeting.

9      Q    And how long is that report?  Is it a page

10 or two?

11      A    I believe it's two pages on child welfare.

12      Q    Do you know why this information and no

13 other information from Mr. Youngblood is provided at

14 each monthly meeting?

15      A    I do not know why the staff has chosen to

16 think that that's the information that we should

17 receive as a Commission in order to make sure that

18 we are getting the information necessary.

19      Q    Is there other information that you

20 believe is necessary for the Commission to receive?

21      A    Absolutely.

22      Q    I want to show you now a document that

23 was -- we'll give this to the reporter so just leave

24 that as a stack.

25      A    Sorry.
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1      Q    Actually this isn't -- this one isn't
2 newly marked, so it's okay.  But I've lost them
3 before, and she gets very upset.
4           This is a -- the "Fiscal year '10 program
5 review" dated June 30th, 2010.  I believe this was
6 presented to the Commission at its September 29th,
7 2010 Commission meeting.  Based on the minutes.
8           MR. BINGHAM:  I'm sorry.  Will that be
9 marked, or has that been marked?

10           MS. INGBER:  It's previously been marked
11 as Exhibit 429.
12           MR. BINGHAM:  Thank you.
13      Q      (BY MS. INGBER) Are you familiar with
14 this document?  And feel free to take a look through
15 it.
16      A    Yes, I'm familiar with this document.
17      Q    When you earlier referred to a semiannual
18 report from Director Hendrick, is this the report
19 you were referring to?
20      A    Yes, it is.  And I believe -- if -- you
21 said this one was the one in September.  So that
22 would have been in conjunction with the retreat that
23 we did on -- at -- in Stillwater; is that correct?
24      Q    Yes, I believe that's right.
25      A    Okay.
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1      Q    That Commission meeting was
2 September 28th to September 29th, and I believe it
3 was the retreat.
4      A    Yeah.
5      Q    Would it be fair to say that this report
6 is the most detailed review that the Commission
7 receives twice each year on -- on DHS's programs?
8      A    Yes, it is.
9      Q    And I know that this report includes a
10 number of sections including a section on child
11 welfare.  And I believe the child welfare section
12 begins on page 473, if you'll look at the bottom
13 right-hand corner -- the page before that is on
14 family support services -- and then ends on page
15 522.
16      A    Okay.  I don't think my pages are numbered
17 here.  Oh, yeah.  Here it is.
18      Q    Yeah, it should be in there.
19      A    Okay.  Sorry.
20      Q    Yeah, yeah.
21      A    Okay.  So 472 to what?
22      Q    473 to 522 I think is the child welfare
23 section.
24      A    473 to 522?
25      Q    Yes.
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1      A    Okay.

2      Q    And the first section of this is about

3 adoptions.  And that's -- it -- on page 473 it talks

4 about "authorized placements."  Page 474 it talks

5 about "finalized adoptions."  Then it kind of

6 compares those numbers for the last five years,

7 gives the number of adoption subsidies.  And I

8 believe that's it for the section on adoptions.

9 Would you agree?

10      A    Yes, I would agree.

11      Q    Do you believe that this is adequate

12 information about the area of adoptions to be

13 provided to the Commission?

14      A    I do not.

15      Q    What additional information, if any, do

16 you think would be helpful?

17      A    Well, I mean, I -- again, I probably don't

18 know enough to know because I'm not 100 percent sure

19 what I believe are the kind of benchmarks that we

20 would want to know.  I mean, I consider these simply

21 to be output measures about the number of things

22 that are happening.

23           It doesn't tell me anything about the

24 quality.  It doesn't tell me about whether or not

25 that number is adequate compared to what we think a
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1 reasonable goal should be.  It doesn't give me any

2 information about comparative performance with

3 respect to how we are doing compared to other states

4 and how effective we're being.  It doesn't give me

5 any information about the cost effectiveness of the

6 services that we are delivering.

7           So I would consider it to be sort of

8 useful information, but dramatically insufficient

9 for me in my role as a commissioner.

10      Q    So, for example, would you find it useful
11 to be providing information about the length of time
12 before adoptions are finalized?
13      A    Yes, it would be.

14      Q    What about the number of children who are
15 still waiting for adoption?
16      A    Absolutely.

17      Q    The length of time it takes before
18 parental rights are terminated?
19      A    Yes.

20      Q    Whether DHS is meeting or not meeting the
21 federal rule that requires parental rights to be
22 terminated unless there's an exception for children
23 who have been in care for 15 of the last 22 months.
24      A    I would --

25           MR. BINGHAM:  Object to the form.  Go
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1 ahead.

2           THE WITNESS:  I would consider that to be

3 essential information that I would expect would be

4 being provided to me as a commissioner.

5      Q      (BY MS. INGBER) Do you know what

6 percentage of children in DHS custody have parental

7 rights terminated within -- if they've been in

8 custody for 15 of the last 22 months?

9      A    I do not.  Nor do I believe that I've ever

10 been given that information.

11      Q    Would you be concerned to learn that it

12 was less than 30 percent?

13           MR. BINGHAM:  Object to the form.  Go

14 ahead.

15           THE WITNESS:  Yes, I would be concerned to

16 learn that.

17      Q      (BY MS. INGBER) Do you think it would be

18 important to know the number of children who age out

19 before being adopted when they had a goal of

20 adoption?

21      A    Absolutely.  Because whether or not they

22 age out would suggest that we did not accomplish

23 what we had set out to accomplish before they aged

24 out of the system.

25      Q    Okay.  Let's look at the next section
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1 which is on "abuse and neglect referrals."  There's
2 some information on "referrals received" starting on
3 page 477.  That's family-based.  The next page shows
4 the "children subject to those referrals."  Then
5 there's "investigations completed," both
6 family-based -- and then the next page is
7 child-based.  Then there's "confirmed
8 investigations," family- and child-based.
9           Sort of a summary page that summarizes
10 "referrals received," "investigations completed" and
11 "confirmed investigations," both child- and
12 family-based.  And then it talks about "prevention
13 cases opened," family-based; the "number of pending
14 referrals greater than 60 days."  And that's all of
15 the information that's there.  Would you agree
16 that's an accurate summary of what's in the report?
17      A    Yes.

18      Q    Do you know the difference between an
19 investigation and an assessment?
20      A    I am not 100 percent clear on that.

21      Q    So that's not information that you've ever
22 been provided?
23      A    It's certainly not information that I've

24 ever been provided.  I've tried to intuit it to a

25 certain extent, but I've never been given that
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1 information by anyone at the department.
2      Q    Do you think it would be important for you
3 to know as a commissioner the number of referrals
4 made with respect to children in custody?
5      A    I would think that that would be one of
6 the kinds of pieces of information I would expect to
7 see.
8      Q    Is that information you're ever provided?
9      A    No, it is not.
10      Q    What about the number of foster home --
11      A    Not that I can recall.  It's possible.
12      Q    Of course.  What about the number of
13 foster homes that have had referrals made against
14 them?
15      A    I absolutely think that that's critical.
16      Q    What about the number of those homes that
17 remain open?
18      A    Also -- also would be of deep concern to
19 me that we would be keeping foster homes open
20 without doing a thorough investigation of any
21 allegations that were being made against them.
22      Q    Do you know whether DHS has any foster
23 homes that remain open despite substantiated abuse
24 and neglect?
25      A    I do not know the answer to that.
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1      Q    Would it concern you if there were?
2      A    It would concern me if there were.
3      Q    The question --
4      A    It also -- it also concerns me that I know
5 that there's concerns about whether or not we are
6 doing an adequate job of making sure that there are
7 not any potential criminal background issues prior
8 to enlisting a foster family in the beginning.
9      Q    And what's made you concerned about that?

10      A    I only became aware of that as a result of
11 litigation that I know is going on at the department
12 or within the department with respect to the
13 department responding to -- or refusing to respond
14 to a request that a local media source made for
15 records about -- about the number -- or the families
16 that were being used for foster care placements and
17 the local media outlet wanting to be able to run a
18 report to see whether or not any of those had people
19 with felony convictions that would be violating the
20 law.
21           And that was a request that was generated
22 as a result of a story in which DHS had placed a
23 child in such a family and the local media wanted to
24 know whether or not that was being done in other
25 instances or whether or not DHS had a process in
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1 place to ensure that that would not be done.
2      Q    And do you know whether, in fact, DHS does
3 place children in families where there have not been
4 completed background checks?
5      A    I do not know that.
6      Q    But you know that DHS has refused to
7 provide that information to the media?
8      A    Correct.
9      Q    Have you asked for that information?

10      A    I have not asked for that information, per
11 se.  What I have asked for is an understanding of
12 the process that we use.  And I've asked for the
13 rationale for why we are refusing to surrender the
14 information to the media that has -- that has
15 requested it and why we are fighting the -- the
16 decision that the district court made that required
17 that DHS surrender it.
18      Q    And what answer have you been given?
19           MR. BINGHAM:  I object only if the
20 question is asking if he's been given an answer by
21 Counsel for DHS.  Otherwise, I certainly have no
22 objection.
23      Q      (BY MS. INGBER) Don is correct.
24 Excluding any conversations with Counsel for DHS,
25 what response have you been given?
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1      A    I think all of the information that I've

2 been given would probably be considered privileged

3 information.

4      Q    We discussed --

5      A    But -- but I -- I should also say that I

6 think that much as my position here, I mean, it

7 seems to me that it should be the job of the

8 Commission to determine how we are deciding whether

9 or not to litigate certain matters and -- you know,

10 that I consider that to be one of the

11 responsibilities of the Commission to then gather

12 the information from staff, but then to set policy

13 as to whether or not we are going to do certain

14 things or not do certain things, whether or not

15 we're going to litigate certain matters or not

16 litigate certain matters.  That that should not

17 necessarily be a staff-driven decision.

18      Q    Is it a staff-driven decision at DHS?

19      A    I believe that it is.

20      Q    So it's the staff that's making the

21 decision about whether to litigate this matter, for

22 example?

23           MR. BINGHAM:  Object to the form.  Go

24 ahead.

25           THE WITNESS:  I think that it is -- in
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1 this particular case, I think that it is been -- at

2 least what I have seen, it has been a joint decision

3 of the existing Commission and the staff.  In other

4 instances -- I would say in most of the other

5 instances, my experience has been that the staff is

6 making almost all of the decisions about what issues

7 to litigate, sometimes providing information that I

8 consider to be adequate information to the

9 Commission about the status of the litigation, but

10 often not.

11      Q      (BY MS. INGBER) I mentioned earlier a
12 number of pieces of information, oh, about abuse and
13 neglect referrals including the number of referrals
14 made with respect to children in custody, the number
15 of foster homes that had referrals against them, the
16 number that stay open despite abuse and neglect
17 history.  And I'll add one more to the list, the
18 timeliness of investigations and assessments and
19 whether they're thorough.
20           Do you think that that's -- is that
21 information that you're currently provided?
22      A    It is not information that I'm currently

23 provided.

24      Q    Is it information that you believe is
25 important?
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1      A    I believe that it is very important.
2      Q    So you think that you should be provided
3 that information as a commissioner?
4      A    Yes.  Or at least I would -- even if I
5 don't receive the information directly, I would want
6 to know that the top leadership of the department is
7 reviewing that information regularly, noting any
8 issues of concern and then acting on those issues.
9      Q    Do you know that to be the case at DHS?

10      A    I do not know whether or not that's
11 happening at all.
12      Q    Turning to the final section of the child
13 welfare part of this report, it's about out-of-home
14 placements.  And what it does is it goes through
15 both on a duplicated basis and then after that on an
16 unduplicated basis the number of children placed in
17 various types of placements, "kinship, unpaid,"
18 "kinship, paid," "non-kinship regular."  And then it
19 compares those.  "Therapeutic, level B," which do
20 you understand to be a type of group home?
21      A    I understand that to be a type of group
22 home.
23      Q    "Level C."
24      A    I don't know what those are, and no one
25 has ever told me what they are.
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1      Q    Beyond that it's a type of group home?
2      A    Correct.

3      Q    And then it compares level B to level C.
4 Level D and D plus.  Level E.  And then a comparison
5 of those for the past five years.  And then it
6 basically -- oh, "group in shelter," "psychiatric,"
7 "trial reunification," "trial adoption," "other.
8 And then it does a total and basically goes through
9 the same information, just on an unduplicated basis.

10 Do you see that?
11      A    Yes, I see that.

12      Q    And that's an accurate description of
13 what's in this report?
14      A    Yes, it is.

15      Q    Do you receive information about the
16 length of time children are staying in these
17 placement types?
18      A    No, I do not.

19      Q    What about their overall length of stay?
20      A    No.

21      Q    What about the number of times they're
22 moved?
23      A    No.

24      Q    What about the number of disrupted
25 placements?
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1      A    No.

2      Q    What about the waiting list for various
3 placement types, if those exist?
4      A    No.

5      Q    What about the number of children placed
6 outside of their home county?
7      A    No.

8      Q    Is that information that you believe is
9 important for you to receive as a commissioner?
10      A    I think in the context -- I mean, even

11 this information, you know, I think that my -- the

12 extent to which I even understand why this is

13 information which the director believes is the

14 important information, understanding what his

15 rationale is and then making sure that we understand

16 the context of it.  What it even means is something

17 which I would say I don't have a good understanding

18 of.

19      Q    So you don't believe that you're even
20 given enough context to understand the information
21 that is presented?
22      A    I do not.

23      Q    So, for example --
24      A    I don't -- I don't think there is

25 something that is -- there's nothing that prevents
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1 me from asking that as a commissioner, but I also
2 have not been educated and informed in a way that
3 would help me really understand it, much less
4 understand why this is the information chosen to
5 share with us to give us information as to whether
6 or not the department is doing the job that it
7 should be doing.
8      Q    So just turning, for an example, to page
9 516.
10      A    5-6-0.
11      Q    Sorry.  5-1-6.
12      A    Okay.
13      Q    And this is a page that's about "group and
14 shelter placements."  And it shows a drop from 2009
15 to 2010 of 1363 to 867.  Do you see that?
16      A    Yes, I do.
17      Q    Do you know or were you ever given the
18 information to understand what that represents as a
19 proportion of the population as a whole?  Whether
20 that's a drop just in absolute number or a drop in
21 percentage terms?
22      A    I do not recall that that information was
23 given.
24      Q    Do you think that would be important to
25 know, whether that's a drop just in absolute number
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1 or a drop in proportion?

2      A    I certainly think in order to get an

3 overall understanding of why this is an important

4 piece of information, that would be an additional

5 piece of information to contextualize it in a way

6 that I would think is important.

7           MR. RESETARITZ:  Would this be a good time

8 for a break?

9           MS. INGBER:  Yeah.  We can take a break.

10           VIDEOGRAPHER:  We're off the record at

11 10:52.

12           (A recess was taken from 10:52 AM to 11:05

13 AM.)

14           VIDEOGRAPHER:  We're back on the record at

15 11:05.

16      Q      (BY MS. INGBER) Commissioner Dow, I

17 believe that there was something you wanted to add

18 to your previous testimony?

19      A    Yeah.  I just -- I recalled that there was

20 one other organization that I sit on the board of

21 currently, and that is an organization called the

22 Center for Financial Services Innovation which is a

23 national organization based in Chicago.

24      Q    Thank you for that addition.  And if at

25 any point you want to correct or clarify or add
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1 anything to your previous testimony, you can feel

2 free to just let me know and I'm happy to do that.

3      A    Okay.

4      Q    Before the break, you were talking about

5 the data that the Commission is provided.  And you

6 mentioned Mr. Youngblood's monthly report which we

7 discussed and you mentioned the semiannual report by

8 Director Hendrick which we also discussed; correct?

9      A    Correct.

10      Q    I believe you said that the third time

11 when the Commission regularly receives data is

12 during an annual report in the program areas.  Is

13 that correct?

14      A    Correct.

15      Q    I'm going to show you this --

16      A    I assume that takes place annually.  I

17 mean, it happened in September of 2010; and I

18 understood it to be the annual retreat of the

19 Commission.  I -- and so I don't know whether or not

20 that's what happens at every annual retreat or not.

21 That was my first and only one.

22      Q    Okay.  Well, I'm going to show you a

23 document which I believe is the presentation that

24 you were referring to.  It was previously marked as

25 Exhibit 430.  It's right here.
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1      A    Okay.

2      Q    And take a moment to look at it and then
3 you can let me know whether this is the report about
4 the child welfare program area that you were
5 referring to.
6      A    Yes, it is.

7      Q    And just flipping through this report, it
8 begins with some description.  There's sort of a
9 drawing on page 1086 about "the journey home."
10 There's a page about "current" -- couple pages about
11 "current public/private partnerships," and that goes
12 on for a while.  And then page 9 is about
13 "partnerships including the courts and the tribes."
14           And then beginning on page 11, there's a
15 slide about "How is Oklahoma doing?"  And it
16 discusses some ways that the federal government
17 monitors child welfare services.  Do you see that?
18 Sorry, page 11 of the presentation.
19      A    Yeah.

20      Q    And then the next page beginning on page
21 12, there's some information about "Oklahoma's
22 outcomes."  Do you see that?
23      A    I do.

24      Q    So far have I accurately described this
25 report?
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1      A    Yes.

2      Q    So beginning on page 12, there's
3 information about the "number of children in care,"
4 which is declining; "repeat maltreatment and reentry
5 into care."  And then the next page there's
6 information about the "foster care daily average."
7 On page 14 is a slide that says, "Oklahoma ranked in
8 the top five states in the nation per capita from
9 moving children eligible for adoption to
10 permanency," with the supporting slide.
11           And the next page is about
12 "reunifications."  There's a page about "average
13 daily shelter populations" at the two public
14 shelters.  A chart that breaks down the "placement
15 settings for children in out-of-home care."  A
16 report that shows the "absence of maltreatment in
17 care" against a national standard.  That's on page
18 18.
19           I just want to pause on this page for a
20 second.  You see that this report shows that in 2009
21 it was 99.8.  Do you see that?
22      A    Yes, I do.

23      Q    Do you know whether that is actually the
24 correct number?
25      A    I do not know whether or not that's the
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1 correct number.

2      Q    Have you been given any information about
3 whether or not the number is, in fact -- has, in
4 fact, been changed and re-reported to the federal
5 government at a lower level?
6      A    The only information that is potentially

7 relevant to that is I know that in the five-year

8 plan -- I asked to see a copy of the five-year plan.

9 Again, I've forgotten what the name of that is.  But

10 I believe I was provided a copy of that in June of

11 2010, and I was told that the version that I was

12 receiving was in the process of being amended

13 because of some information that was being clarified

14 or potentially redone.

15           I never received the revised copy, and I

16 don't know what the particular information is that

17 was corrected or changed.  So it -- so it's possible

18 that I have been given information.  Certainly

19 neither Deborah Smith nor any of the leadership has

20 ever come back to the Commission and indicated that

21 the information that we received at the September

22 report has been revised.

23      Q    And this was a report given in September,
24 2010; correct?
25      A    Yes.
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1      Q    Were you ever told what -- what happened

2 in 2010 as compared to 2009?

3      A    It -- again, it's possible that it's been

4 in some piece of paper I received.  I don't recall

5 ever having had that be something that we were

6 explicitly told about.

7      Q    So it would be correct to say it wasn't

8 something that was highlighted for the Commission?

9      A    No.  It was most certainly not

10 highlighted.  At least not in any meeting that I've

11 attended.

12      Q    So at least as of September, 2010, the

13 most recent information was about 2009 and that it

14 was 99.80 percent absence of maltreatment in care in

15 that year?

16      A    Right.

17      Q    And then there's a couple of slides

18 comparing Oklahoma to Kansas and Florida -- which I

19 believe are states that privatize their child

20 welfare system -- comparing them on a number of

21 elements.  And then on page 1105, one slide in the

22 "program improvement plan."  And then there's a

23 number of slides about "current initiatives" from

24 1106 to 1114.  And then on page 115, it talks about

25 "How Oklahoma is distinctive."  And it talks about a
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1 number of positive things that Oklahoma is doing.
2 Do you see that?
3      A    Yes, I do.

4      Q    One thing that's highlighted here is about
5 how "Oklahoma's a national leader in documenting
6 caseloads" and how "Oklahoma statistics show an
7 average of 95 percent to 97 percent of children
8 receiving a monthly visit."  Do you see that?
9      A    I do.

10      Q    Do you know what percentage of children
11 receive 12 visits in a year, which is required by
12 the federal government and is the measure they use?
13      A    I don't recall it off the top of my head.

14 I recall having read about that in some of the other

15 depositions.

16      Q    Is information about that, the way the
17 federal government measures visitation, something
18 that you think the commissioners should be informed
19 about?
20      A    Absolutely.

21      Q    Is the Commission ever told anything
22 negative about DHS's child welfare operations, areas
23 where the -- for example, the organization is
24 performing poorly?
25      A    In my tenure as being on the Commission, I
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1 don't recall that ever having been something that

2 has surfaced.

3      Q    So it's information more akin to what's in
4 this presentation where -- the areas where Oklahoma
5 is doing well?  That's what's highlighted for the
6 Commission.
7      A    Yes.

8      Q    Do you think Oklahoma -- so we've now
9 looked at the -- at the three presentations that you
10 said is where -- where the Commission is provided
11 with objective data about the performance of the
12 child welfare operations of DHS.  Having looked at
13 all three of those now, do you think that the
14 information you're provided is sufficient?
15      A    I do not.  I mean, it -- you know, I do

16 not get from any of these presentations an

17 understanding of what our -- our legal

18 responsibilities, whether or not we are doing all of

19 the things which we are supposed to be doing

20 according to the sources that are funding us.

21           And I have no indication of what the

22 shortcomings are in our system that we have

23 identified, much less have been identified

24 potentially by others that we are addressing.  So

25 it -- you know, it doesn't provide me with that
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1 level of -- of information for me to be satisfied in

2 my oversight responsibilities.

3      Q    So it would be fair to say that without

4 that level of information and additional -- and

5 additional information to what you're provided, you

6 don't feel like you're able to properly exercise

7 your oversight responsibilities over the agency?

8      A    I do not.

9      Q    I want to speak briefly about the federal

10 government and the way it interacts with DHS.  Are

11 you aware that the federal government has certain

12 standards that it sets for all child welfare

13 agencies?

14      A    I am.

15      Q    Can you just briefly describe to me what

16 your understanding is of how that process works?

17      A    I don't know enough about how the process

18 works with the CFSR.  You know, I certainly know

19 from my own vantage point with as many programs as

20 we have that are funded by and where there's

21 oversight by the federal government, I have probably

22 an inkling as to how that's done, but I don't know

23 specifically how it's done in -- in this area.

24      Q    But you are familiar with the CFSR, the

25 children and family services review which takes
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1 place every few years?
2      A    Correct.
3      Q    Do you think that --
4      A    And I should point out that I had to
5 proactively ask for copies of our CFSR from the
6 staff when I became a commissioner and was not
7 provided that in the routine course of my
8 responsibilities.
9      Q    Do you think it would have been important

10 for you to be provided with a copy of the CFSR as a
11 commissioner?
12      A    Absolutely.
13           MR. BINGHAM:  I'm sorry.  Object to the
14 form, but go ahead.
15      Q      (BY MS. INGBER) And why is that?
16      A    Because I think that specifically is
17 relevant to how our funding source, our federal --
18 the federal government that's providing us with the
19 resources is assessing our performance and our
20 compliance with the rules and regulations that they
21 have established as a condition for receipt of those
22 dollars.
23      Q    So you would agree that DHS's performance
24 on the federal CFSR is an important factor in DHS's
25 overall performance as a child welfare agency?
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1      A    I think it's both important with respect

2 to our overall performance as a child welfare

3 agency.  It also is critical with respect to whether

4 or not we are performing in keeping with the wishes

5 and -- and requirements of our funding source.  So

6 if -- you know, so I've certainly seen the concerns

7 about whether or not the CFSR is either good or not

8 a good monitoring tool.

9           In my mind that is a potentially

10 interesting debate to have, but it's irrelevant to

11 whether or not -- as a condition for receipt of

12 federal funds, we have to make sure that we're doing

13 what the federal government says we should be doing.

14      Q    So understanding that there is, in fact, a

15 debate among many people in the field about the

16 effectiveness of the CFSR, you think that regardless

17 of any concerns about the CFSR, it's important for

18 DHS and the Commission to monitor the performance as

19 set by those standards?

20      A    It's both monitor the performance of those

21 standards and adhere to those standards, to the

22 extent that we want to try to influence the

23 department to change those standards if we think

24 they're unreasonable.  Those are all things that we

25 should be potentially discussing, also.  But it's
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1 not acceptable in my mind to not be adhering to them

2 or complying with them so long as we are receiving

3 their funding.

4      Q    Do you know whether the Commission has

5 expressed an interest in learning about DHS's

6 performance on the federal standards?

7      A    I do not know whether or not other

8 commissioners have.  I know I certainly have.

9      Q    You have that interest and you proactively

10 requested that information, but it's correct to say

11 that that's not information that you are routinely

12 provided as a commissioner?

13      A    Correct.  And I know in one specific

14 instance of a conversation that I had with a fellow

15 commissioner, Aneta Wilkinson, it was clear to me

16 that she neither had reviewed that information, nor

17 did she have any interest in doing so.

18      Q    Are you aware of how Oklahoma performed on

19 its second-round CFSR which took place in 2007?

20      A    The 2000 -- yes.

21      Q    How did Oklahoma perform?

22      A    I don't remember what the specifics were

23 in the differences between how we did in 2007 and

24 2010.  But I recall that I was concerned in reading

25 about it about our performance and the fact that we
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1 had not met many, if not most of the standards.

2      Q    And I'll state for the record that, at

3 least as far as I know, that 2007 CFSR is the most

4 recent report that has come out about DHS.

5      A    Okay.  For some reason I thought there was

6 a 2010, but I could be wrong about that.

7      Q    I could be wrong, too.  But the most

8 recent one I've seen at least is from '07.  And I'll

9 also represent for the record that DHS did not reach

10 substantial conformity on any of the seven outcome

11 indicators, two on safety, two on permanency and

12 three on well-being, and did not meet the national

13 standard for any of the national data indicators,

14 absence of recurrence of maltreatment, absence of

15 maltreatment, timeliness and permanency of

16 reunifications, timeliness of adoptions, achieving

17 permanency for children in care for extended periods

18 of time and placement stability.  Is that consistent

19 with your general recollection of DHS's performance?

20      A    Yes.

21      Q    Did that concern you?

22      A    I find it appalling and unacceptable.

23      Q    Did it affect your view of the performance

24 of Director Hendrick and other senior managers of

25 DHS?
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1      A    Absolutely.

2      Q    How did it affect your view?
3      A    Again, my expectation is that at a minimum

4 the department would be adhering to the -- to the

5 federal standards; and to the extent that we were

6 falling short, that there would be an explanation

7 provided to the Commission as to why we were falling

8 short and what steps were being taken to ensure that

9 we were going to become compliant with those

10 standards in short order.

11      Q    Has any such explanation been provided to
12 the Commission?
13      A    Not to my knowledge.

14      Q    Do you know whether DHS is currently
15 compliant with those standards?
16      A    I do not.

17      Q    So that's not information that you've been
18 provided?
19      A    No, it is not.

20      Q    I'm going to mark as Exhibit 683 --
21           MR. BINGHAM:  I'm sorry.  Exhibit 683?

22           MS. INGBER:  Exhibit 683.

23      Q      (BY MS. INGBER) An E-mail chain that
24 you're involved in.  And just take a moment and
25 familiarize yourself with --
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1      A    I'm very familiar with this.

2      Q    Can you briefly describe the content --
3 the context of this E-mail or what's going on here?
4      A    Sure.  I became aware of a provision in

5 Oklahoma statutes that I think I referenced in my --

6 my originating E-mail to Marq Youngblood on

7 September the 8th that requires that the Department

8 of Human Services provide a five-year plan on --

9 that is supposed to mention a number of things about

10 DHS's programs, performance, goals and so on.  And

11 that's a report that is required to be provided

12 under state law to the leadership of the state.  And

13 I wanted to review a copy of it.

14      Q    And you were provided with that copy very
15 quickly by Ms. Harrison from DHS; is that correct?
16      A    No, no; that is not correct.  I was

17 provided with a copy of the CFSP, the child and

18 family service plan, which is submitted to HHS, not

19 the report that in my mind was called for under the

20 Oklahoma statute.

21      Q    So you were provided with the CFSP and the
22 APSR which, as you stated, are documents that are
23 prepared for the federal government; correct?
24      A    Correct.

25      Q    And in your mind that did not -- that did
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1 not meet the statutory requirements where -- which
2 "requires DHS to provide a five-year plan and to
3 annually report on our programs to the leadership"?
4           MR. BINGHAM:  Object to the form.  Go

5 ahead.

6           THE WITNESS:  You know, it -- it seems to

7 me it was clear that it wasn't.  I learned that we

8 don't routinely provide it to the people that are --

9 that are named in the -- in the legislation.  And to

10 the extent that the legislation calls for reporting

11 on programs beyond those in child welfare, it

12 does -- that statute does not limit itself just to

13 the programs in the child welfare division.

14      Q      (BY MS. INGBER) So you don't believe
15 that DHS is meeting its obligations under that state
16 statute?
17           MR. BINGHAM:  Object to the form.  Go

18 ahead.

19           THE WITNESS:  I do not know whether or not

20 it is or is not.  I know that in asking for copies

21 of the documents that were provided, I was not given

22 them at that time; and then subsequently when I've

23 asked and re-urged it, again, I still have not seen

24 anything that suggests to me that we have come into

25 compliance since the time I asked the question for
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1 the first time.

2      Q      (BY MS. INGBER) Setting aside whether

3 these documents, in fact, meet the requirements of

4 the state statute, do you believe that the CFSP and

5 the APSR are important documents as they relate to

6 child welfare?

7      A    Absolutely.

8      Q    Do you think these are reports that should

9 regularly be provided to the Commission?

10      A    I don't know that the full report.  I

11 would certainly say that they ought to be -- that

12 the Commission ought to be made aware of them, and I

13 would hope that we would be being informed that the

14 reports have been provided and perhaps given a

15 summary of -- an executive summary kind of of what

16 the key pieces are that are contained within the

17 reports.

18      Q    And that doesn't happen?

19      A    To my knowledge, it has never happened.

20      Q    Changing topics slightly.  What committees

21 do the Commission currently have or has had at any

22 time during your tenure on the Commission?

23      A    I am aware of a -- the budget committee,

24 I'm aware of a rules committee and I'm aware of a

25 committee, I believe, on facilities.
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1      Q    Are you aware of a performance review

2 committee?

3      A    No.  I became aware of a committee that

4 was apparently an ad hoc committee that was

5 established some time ago to consider a

6 recommendation on compensation --

7      Q    And --

8      A    -- for the director.

9      Q    What do you mean by an "ad hoc committee"?

10      A    That it -- it's not a routine standing

11 committee that meets on a regular basis or reports

12 on a regular basis to the full Commission.  I should

13 also just point out that I specifically requested

14 when I became a commissioner that I be placed on the

15 budget committee because I wanted to get a more

16 intimate understanding of the budget of the

17 department, and I made that request to the chairman

18 of the Commission.

19           He told me that he would not -- he could

20 not put me on the committee because the committee

21 was already full.  I asked why the committee

22 couldn't include an additional member; and his

23 response was that if we were to have an additional

24 member of the committee, the committee's

25 deliberations would be subject to the Oklahoma Open
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1 Meeting Act and he was unwilling to do so, but that

2 he would consider appointing me to the committee

3 when there was next a vacancy.

4           When there was subsequently a vacancy, he

5 did not appoint me to that committee.  He himself

6 took one of the positions on the budget committee.

7 When I asked him specifically about that, he

8 indicated that he had not promised me that he would

9 appoint me to the committee, that he would again

10 consider it the next time that there was an opening

11 and that when Commissioner Young's time on the

12 Commission expired, he would certainly be receptive

13 to that possibility at that time.

14           I then responded to him that I was -- even

15 if I couldn't be on the budget committee, I would

16 propose that he create a special litigation ad hoc

17 committee that would be able to look at not only

18 this litigation, but other substantive litigation

19 that the Commission was involved with in order to

20 help exercise the oversight responsibility that the

21 Commission have; and he was unwilling to create any

22 kind of ad hoc litigation committee and/or appoint

23 me in that capacity.

24      Q    And these were conversations with Chairman
25 DeVaughn?
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1      A    Yes, they were.  So at this point I was

2 assigned -- I think I was assigned to the facilities

3 committee.  It had -- it had one meeting very early

4 on, and I believe its only meeting was before I was

5 officially a commissioner.  I think I was in the

6 process of coming onto the Commission and we did a

7 tour of -- of a couple of facilities of the

8 department.  And then I was assigned much later to

9 the rules committee.

10           I have never been able to attend a rules

11 committee meeting.  I think there have been several

12 since I've been on it, but I've not been able to

13 attend any of those because of prior existing

14 conflicts and/or those committee -- that committee

15 does not meet on a regular basis.

16      Q    I have a number of follow-up questions to

17 that -- to your testimony there.  Do you have an

18 understanding of why Chairman DeVaughn would not

19 want the budget committee to be subject to the Open

20 Meetings Act?

21      A    I do not.  In fact, I considered that and

22 I expressed to him that I was very troubled by that,

23 that it seemed to me that our deliberations around

24 all matters, but particularly around financial

25 matters should be transparent and we should be very
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1 open in the work that the -- that the board was

2 doing.

3           Other examples of public bodies that I'm

4 aware of -- for example, even just the Tulsa City

5 Council, you know, goes through an extensive public

6 process in reviewing budget recommendation prior to

7 adopting a full budget for the department.  And I

8 would have expected that the Commission would be

9 similarly set up.

10      Q    Do you know whether the budget committee

11 has any minutes, notes, agenda?

12      A    I know from the review of the depositions

13 that I've seen that it does not seem to be that it

14 is -- that that is routinely done.  And, again, kind

15 of back to a question we had before -- you know, in

16 contrast to other boards that I sit on, you know,

17 our own agency that has a much smaller department

18 has regular finance committee meetings with a full

19 agenda; we send the materials out to the finance

20 committee members well in advance of the meeting; we

21 have somebody that takes full notes; there's a full

22 report made; those notes are made available to the

23 rest of the board and -- and sort of -- and

24 similarly on other committees, other boards that I

25 sit on.
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1      Q    So it would be fair to say that it both
2 surprises you and is inconsistent with your other
3 experiences that the committees of DHS, including
4 the finance committee, are not taking notes, having
5 agendas and having minutes made?
6      A    Yes.  And -- you know, and I -- it
7 further, again, concerns me that I would say that in
8 most of the instances that I have seen, the board's
9 role is extraordinarily passive and the staff almost

10 seems to be driving the major decisions around what
11 information and issues are discussed including, for
12 example, on the -- on the annual retreat as an
13 example.
14           So the extent to which there is meaningful
15 Commission involvement in the setting of the
16 agendas, I have been disappointed and dismayed to
17 see how little there is.  And, in fact, on several
18 instances where I specifically have asked that items
19 be placed on the agenda either for a full meeting --
20 public meeting or in -- in executive -- executive
21 session, my requests have not been granted.
22      Q    Do you have an understanding of who sets
23 the agenda for the Commission meetings?
24      A    I do not know specifically.  I believe it
25 to be the chairman in conjunction with the director.
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1      Q    I'm going to show you a document -- and I

2 apologize that it's not stapled.  I printed it

3 pretty late last night.

4      A    That's all right.

5      Q    It's a three-page E-mail, and I'm going to

6 mark it as Exhibit 684.  And just take a moment

7 and --

8      A    I'm familiar with this.

9      Q    You're familiar with this E-mail?  My

10 reading of this E-mail is that you forwarded to the

11 commissioners an article from The Daily Oklahoman

12 which discussed a report by the Oklahoma Commission

13 on Children and Youth.  And the front line -- first

14 line of that article says, "'A review of the deaths

15 or near deaths of 82 Oklahoma children reveals the

16 Oklahoma Department of Human Services received 430

17 complaints of abuse and neglect in the time leading

18 up to and surrounding their personal tragedies,'

19 according to a draft report prepared by staff at the

20 Oklahoma Commission on Children and Youth."

21           And you forwarded that to members of the

22 Commission and then forwarded your E-mail to

23 Chairman DeVaughn.  And you say, "In light of this

24 and the recent report on the Aja Johnson case, I

25 believe that the Commission must take these reports
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1 and concerns very seriously.

2           "I would respectfully request that you

3 consider convening an emergency special meeting of

4 the Commission and inviting Lisa Smith, executive

5 director of the Oklahoma Commission on Children and

6 Youth, to speak to the Commission and review with us

7 in detail the reports that they have produced."  And

8 that was on June 17th.  Did Chairman DeVaughn ever

9 respond to that E-mail?

10      A    Not to my recollection.

11      Q    You then E-mail him again on June 30th and

12 you say, "Richard, can you, please, respond to my

13 request.  Also in the event that you are unwilling

14 to call a special meeting of the board, will you,

15 please, add this as an agenda item to our July

16 meeting and invite Lisa Smith to present at our

17 meeting?"  Did Chairman DeVaughn ever respond to

18 that E-mail?

19      A    Not to my recollection.

20      Q    Was a special meeting of the board ever

21 called?

22      A    Not to my knowledge.

23      Q    Was this item added to the agenda of the

24 July meeting of the Commission?

25      A    Not to my recollection.
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1      Q    Was it discussed at that July meeting or

2 any subsequent meeting of the Commission?

3      A    Not any one that I attended.

4      Q    Do you attend most of the Commission

5 meetings?

6      A    I try to, but when I have preexisting

7 conflicts that require me to be out of state, I do

8 not obviously.

9      Q    What was it that -- about this article and

10 the underlying OCCY report that caused you to E-mail

11 it to the commissioners and to request that there be

12 a special meeting of the board about it?

13      A    Well, as I indicated before, I mean, I --

14 I would have expected that in my role as a

15 commissioner, there are certain things that would be

16 brought to our attention before I read about them in

17 the newspaper.  That said, when I have read about

18 things in the newspaper, I have felt it my

19 responsibility to follow up with the leadership of

20 the department and/or fellow commissioners to

21 understand better what they've known about issues.

22           I have been aware of the role that the

23 Oklahoma Commission on Children and Youth plays in

24 overseeing certain areas and what its statutory

25 responsibilities are, why it was set up by the
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1 Oklahoma legislature.  And have known about it and

2 its work for many years.

3           I was -- I presumed that an important

4 audience of the work that it produces is the

5 leadership of the department and particularly the

6 Commission.  And I was very surprised to know that

7 as I discussed -- talked to Lisa Smith about what

8 role the DHS and the Commission have played in

9 receiving the reports that the Commission produces,

10 much less responding to them, that there had not

11 been any prior interaction between the Commission

12 and the Commission -- that is the Commission for

13 Human Services and the Oklahoma Commission for

14 Children and Youth.

15      Q    What is the role of the Oklahoma
16 Commission for Children and Youth?
17      A    I don't know the full extent of it, but it

18 certainly reviews in detail issues when there's a --

19 any kind of child death and provides regular

20 monitoring and oversight of certain areas within the

21 Department of Human Services, child welfare areas.

22 Also oversight of and sort of independent review of

23 the Office of Juvenile Affairs, OJA, which is not a

24 part of DHS, but used to be many years ago.

25      Q    And you mentioned you had some
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1 conversations with Linda Smith about the

2 interactions between the Oklahoma Commission on

3 Children and Youth and DHS.  What did she tell you

4 about those interactions?

5      A    Well, she told me that, you know, they

6 produce -- the Commission produces --

7      Q    "The Commission" being OCCY.

8      A    I'm sorry.

9      Q    You can just call it OCCY.

10      A    Yes.  So OCCY produces certain reports,

11 some of which, you know, I pulled off of their

12 website and were made available.  But she also told

13 me about the process that they use to -- to gather

14 the information prior to producing their reports in

15 terms of the interaction that the Commission for

16 Children and Youth has with the Department of Human

17 Services and information and data that they review

18 prior to what they publish.

19           And they're -- obviously, then, there are

20 also -- she led me to understand that there are

21 other -- there's other correspondence that they have

22 with the department which is not a part of their

23 public report.

24      Q    What type of correspondence do they have

25 with the department that's not part of their public
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1 report?

2      A    I don't understand all of it, but there's

3 some process that they have for gathering the

4 information, providing the opportunity for the

5 department to respond to certain findings or issues

6 which the Commission has seen in the course of their

7 investigation.

8      Q    So you said that you pulled certain OCCY

9 reports off of their website.  Were those reports --

10 or any other OCCY reports not provided to the

11 Commission on a regular basis?

12      A    I've never received anything from the

13 Department of Human Services staff about any report

14 produced by OCCY about the DHS's performance.  So

15 never have I received even any information from DHS

16 about the role that OCCY is supposed to play.

17      Q    Does that surprise you?

18      A    Absolutely it surprises me.

19      Q    Does it concern and you?

20      A    It absolutely concerns me.

21      Q    Why is that?

22      A    Well, because the audience it seems to me

23 for the OCCY reports in terms of information about

24 oversight and responsibility for the Department of

25 Human Services rests with the Commission.  And so to
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1 the extent that there is an independent body which

2 is opining about what DHS is doing, I would expect

3 that those reports would be provided to the

4 Commission.  The Oklahoma Commission for Human

5 Services, that is.

6      Q    So you took some steps to read the reports

7 from the website yourself.  Do you know whether any

8 of your other commissioners have ever taken similar

9 steps to become familiar with the OCCY reports?

10      A    I do not know whether or not they have.

11      Q    Have you ever discussed the OCCY reports

12 with your fellow commissioners aside from sending

13 this E-mail to them?

14      A    I have not discussed them in specific, no.

15 I've had some conversations particularly with,

16 again, primarily Aneta Wilkinson about my concerns

17 after I read them.

18      Q    And what were those conversations with

19 Commissioner Wilkinson?

20      A    Again, they were ones where I expressed

21 concerns and was trying to figure out whether or not

22 she shared the same kinds of concerns and/or whether

23 or not she had ever even read them.  And I did

24 not -- my sense was that either she directly told me

25 or I took from our conversations that she had not
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1 read them and/or did not view them as items that

2 were of sufficient concern to act upon.

3      Q    This -- and did you ever learn why
4 Chairman DeVaughn did not respond to your request
5 for a special session or adding this to the agenda?
6      A    I did not.

7      Q    This newspaper article summarizes the OCCY
8 report.  And just some of those findings of that
9 report included -- the line that I had read before,

10 that there was a total of 430 prior referrals that
11 were found during a review of 82 death and
12 near-death cases.  That's on page 1.  And then --
13 you know what, I take -- I take that back.
14           I believe that I read the report.  I
15 apologize.  I should have brought it.  Maybe I did.
16 I can provide you with the report, or can I just
17 tell you my summary of it.
18      A    I'm fine either way.

19      Q    Okay.  Let's --
20      A    It's been a while -- I did not review that

21 report for my -- in preparation for my deposition so

22 it's been some time since I read it.

23      Q    Okay.  So just for the sake of the record
24 I'm going to mark as Exhibit 685 -- this is another
25 version of this E-mail chain which you then
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1 forwarded specifically to Commissioner Wilkinson.

2 And if you look at page 5 of this -- of the OCCY

3 report which is an attachment to the E-mail.

4      A    Yeah.  I did review this.

5      Q    It notes in the report that, "OJSO found

6 inappropriate screen-outs in 27 percent of the

7 referrals that had been screened out."  And then on

8 page 6 another finding of the report -- and this is

9 in the first full paragraph, last sentence.  "The

10 OJSO review team found that follow-up was documented

11 in 29 percent of the referrals reviewed where

12 services were recommended."  Are you concerned about

13 those findings?

14      A    Absolutely concerned about those findings.

15      Q    Why?

16      A    Because without knowing what is

17 reasonable, you know, my own standards would expect

18 that we would -- that we would follow up and

19 document -- follow up in significantly more than

20 29 percent of the referrals.

21      Q    Does it also concern you that 27 percent

22 of the referrals reviewed were screened out

23 inappropriately?

24      A    Absolutely.

25      Q    And that there was a total of 430 prior
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1 referrals in a review of 82 death and near-death

2 cases?

3      A    Yes.

4      Q    Do you know whether DHS took any steps to

5 make changes following -- as a result of this --

6      A    I do not.  And that's -- you know, that is

7 precisely why I was proposing that that be something

8 that -- not that I have to follow up on an

9 individual basis with the director, but why the

10 Commission itself would be reviewing this kind of

11 information and asking for information and then

12 setting an expectation for the department as for

13 what level we believed was satisfactory from an

14 oversight standpoint and then holding them

15 accountable for getting to that point.  That's what

16 my understanding of my role as a commissioner would

17 be --

18      Q    But that's not done?

19      A    -- if the Commission were operating the

20 way I would think an oversight body should.

21      Q    But that's not what's being done?

22      A    That is absolutely not being done.

23      Q    I want to go back to your previous

24 testimony about some of these committees.  Do you

25 know why Chairman DeVaughn was unwilling to create
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1 the ad hoc litigation committee that you suggest?
2      A    I do not.
3      Q    Do you know what -- what's the role of the
4 facilities commission (sic)?
5      A    It's unclear to me.
6      Q    Do you know why they only held one meeting
7 during your tenure as a commissioner?
8      A    I do not.
9      Q    Turning now to this performance review

10 Commission.  Is the Commission responsible for
11 selecting the director of the department?
12      A    According to the Oklahoma Constitution,
13 yes, we are.
14      Q    And is the Commission responsible for
15 overseeing the director?
16      A    Yes, we are.  As I -- yes, according to
17 the Oklahoma Constitution, we are.
18      Q    How does the Commission ensure that
19 Director Hendrick is effectively executing his
20 executive and administrative duties?
21      A    I am not sure how to answer that question
22 because I do not believe that we have a process in
23 place to ensure that that is being done.  And more
24 specifically I am concerned that our own bylaws
25 require that we -- that the Commission perform an
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1 annual evaluation of the director.  I have requested

2 copies of previous reports of the performance review

3 of the director prior to my coming on the Commission

4 and have not ever seen any and I have not been aware

5 of any review of the director's performance in the

6 time that I've been on the Commission.

7      Q    So just to make sure I understand.  The

8 Commission itself has bylaws, and those bylaws

9 require an annual performance review of Director

10 Hendrick?

11      A    Yes.

12      Q    But despite requesting those performance

13 reviews -- and I will say we've also requested those

14 performance reviews and did not receive any -- you

15 never received any, either?

16      A    Correct.

17      Q    So do you know whether an annual

18 performance review of Director Hendrick is being

19 conducted?

20      A    I do not.  I do not.  And certainly if it

21 is being done, it's not being done by the entire

22 Commission, nor to my knowledge has any request been

23 made of the Commission members individually or

24 collectively to anyone who would be doing such a

25 review about our opinion of his performance.



Steven Dow 6/13/2011 26
Page 98

1      Q    And what is your opinion of his
2 performance?
3      A    I believe that -- I don't -- that is hard

4 to do.  That is hard to assess insofar as -- my

5 general point of view about how performance

6 appraisals are done is that one makes clear what

7 one's expectations are of someone and then you

8 measure their performance against what you have set

9 as reasonable expectations for them.  To the extent

10 that the Commission has not set expectations for the

11 director, it's very difficult to evaluate

12 performance against criteria that have not been

13 mutually agreed upon.

14      Q    Do you know how the Commission -- is the
15 Commission responsible for setting Director
16 Hendrick's salary?
17      A    Yes, it is.

18      Q    Do you know how the Commission goes about
19 doing that?
20      A    I have only become aware subsequent to --

21 in preparation for this -- for this deposition about

22 some of the past on how that was done.

23      Q    But before reading those deposition
24 transcripts, you didn't have any --
25      A    It has never been the subject of any
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1 correspondence or communication that I've been privy

2 to since I've been on the Commission.

3      Q    Do you know whether his salary is related

4 to his performance?

5      A    I do not know that.

6      Q    Do you know whether the Commission is

7 using any objective measures to evaluate Director

8 Hendrick's performance specifically as it relates to

9 child welfare?

10      A    Again, to the extent that I'm unaware that

11 there's ever been an evaluation of his performance,

12 I don't know that there's any -- any measures being

13 done at all with respect to child welfare or any

14 other area, for that matter.

15      Q    Has the Commission ever expressed a need

16 for Director Hendrick to improve -- or for anyone

17 else to improve DHS's performance in any area

18 related to child welfare?

19      A    I have not -- not in any of the

20 communications that I've had since I've been on the

21 Commission.

22      Q    Has the Commission ever mandated DHS to

23 make a specific change or improvement in the way it

24 performs its functions?

25      A    Not that I've ever been a part of.
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1      Q    How does that compare to your experience
2 on other oversight boards?
3      A    On other oversight boards I've generally

4 been in a situation where, at a minimum working in

5 conjunction with the executive director,

6 expectations are set and then an evaluation is done

7 of the executive leadership with respect to the

8 extent to which the goals for the organization have

9 been met and a thorough process is used to evaluate

10 the performance of the leadership.

11      Q    And that's not being done by the
12 Commission for DHS?
13      A    It is not being done insofar as I can

14 tell.

15      Q    Is it your understanding that the
16 commissioner can receive whatever data they need to
17 fulfill their responsibilities?
18      A    Generally I've certainly seen that when I

19 ask for information, it is provided.  I would not

20 say it is necessarily provided in as complete or

21 forthright or timely of a way as I would like to

22 imagine it to be.  And there are lots of instances

23 of information that I've requested that haven't been

24 provided to me.

25      Q    But setting aside what actually happens,
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1 is it your understanding that the Commission is
2 entitled to whatever information it needs?
3      A    Absolutely.
4      Q    And yet despite that, you say that
5 sometimes information is not provided at all or is
6 not provided completely or forthrightly or in a
7 timely manner?
8      A    Correct.  So for -- I'll give you an
9 example of that.

10      Q    Please, do.
11      A    And I -- you know, in some of these
12 instances where I've read about things in the
13 newspaper, I've asked for whether or not we are
14 completing an internal review of a situation that
15 hit the newspaper; and if so, I wanted to see a copy
16 of it on a timely basis so that we could understand
17 what the, quote unquote, other side of the story was
18 from the DHS perspective.
19           I know, for example, there was an instance
20 in which there was an article in the newspaper about
21 Senator Inhofe having advocated on behalf of a
22 situation that he was concerned about and he
23 released a public letter to the director.  And I was
24 curious about what the additional facts are on that.
25 I've asked about -- questions about the budget,



Steven Dow 6/13/2011 27
Page 102

1 reports and so on and, you know, have not personally

2 always received the information that I've requested.

3           Including back to our previous

4 conversation on the instance when I raised the

5 question about the compliance with the Oklahoma

6 Children's Code provision, didn't receive a

7 definitive answer as to whether or not we had or

8 hadn't been compliant with that and/or what steps we

9 were taking to become compliant subsequent to my

10 making the staff aware of the fact that that seemed

11 to be a requirement under state law.

12      Q    And that was the requirement for those
13 reports that -- the annual report.  And I believe
14 there was one other.
15      A    Correct.

16      Q    How long do Commission meetings usually
17 last?
18      A    I would say they generally last from

19 around 9:30 in the morning till -- ending before

20 noon.

21      Q    And that's once a month approximately?
22      A    Yes.

23      Q    Do you believe that that's an adequate
24 amount of time for the Commission to meet in order
25 to fulfill its oversight responsibilities over an
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1 agency the size of DHS?

2      A    You know, I don't -- again, I don't know,

3 depending on how robust other committee -- the

4 committee structure would be and/or other reports

5 that we might be being given, I don't know that I

6 could say that a two-and-a-half-hour time period is

7 either adequate or inadequate.

8           I know from my prior history as an

9 advocate that -- you know, many, many years ago when

10 I used to attend on a regular basis the Commission

11 meetings, the committee -- the meetings were

12 substantially longer than they currently are.  And

13 the level of participation and conversation among

14 commissioners and reports from committees was

15 greater than it is now.  I personally have felt that

16 the meetings are rather perfunctory and not very

17 engaging with respect to the level of oversight that

18 the Commission is providing.

19      Q    You say that in the past these meetings

20 were longer.  When was that approximately?

21      A    Long time ago.  Probably in the mid '90s,

22 mid to late '90s when I was much more involved in

23 regularly watching the work of the Commission.

24      Q    Do you know what caused that change?

25      A    I do not.

Page 104

1      Q    You also referenced the level of
2 participation and conversation or discussion by the
3 commissioners.  How would you characterize that of
4 the current Commission?
5      A    I would describe it as being really quite

6 non-participatory and very weak.  I mean, I -- I've

7 not seen the Commission have any significant

8 conversations about any issues at all as a

9 deliberative body since I've been on the Commission.

10      Q    Do the minutes accurately reflect what
11 happens at the Commission meetings?
12      A    All of the minutes that I've reviewed --

13 and I generally have reviewed -- you know, certainly

14 before voting on any minutes I review them.  And --

15 and I've reviewed minutes of meetings that I haven't

16 attended and they would seem to be relatively good

17 reflections of the level of involvement and

18 engagement.

19      Q    So any substantive conversations or
20 discussion by the Commission members would be
21 reflected in those minutes if it took place?
22      A    Should be.

23      Q    Are you aware of anytime when those
24 minutes have not reflected a substantive
25 conversation that took place?
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1      A    No, I am not.  And although there are not

2 minutes kept of -- or published of executive

3 committee sessions, I would also describe my

4 experience about the level of engagement in

5 conversations and executive committee sessions as

6 being equally sort of non-engaged by the Commission

7 members.

8      Q    You described the meetings as

9 "perfunctory" and the Commission as "passive."  Can

10 you elaborate on that?

11      A    Sure.  I mean, I think that, you know, by

12 and large, the Commission sits and listens to

13 reports.  Many of which I consider to be not -- not

14 substantive and sort of highly focused on looking at

15 information that I would think is critical for a

16 deliberative body that owes providing oversight to

17 an agency of this size, scope and complexity.

18           So to the extent that the Commission is

19 listening, it's listening to what are often to me

20 extraordinarily high level reports without detailed

21 information and -- and not really setting policy as

22 the -- as a governing board should do in my mind.

23 Not having meaningful engagement with the director

24 and/or the senior staff in questioning or probing on

25 information that would be of concern in exercising
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1 our oversight role.

2      Q    You say that many of the reports the
3 Commission receives are not substantive.  Can you
4 give some examples, especially if they relate to
5 child welfare of those reports?
6      A    Well, I mean, I just think that, you know,

7 that that routine report that Marq Youngblood

8 presents every month, it seems to me given what I

9 have -- now understand in terms of the

10 responsibilities that we have and the kinds of

11 information and data that are important for us to be

12 monitoring our performance with do not even appear

13 in any of the reports that we're provided.  Nor --

14 nor are they referenced even to say, "We can make

15 them available to you."

16      Q    Is it true that another regular report

17 that the Commission receives is the "Director's

18 Comments" from Director Hendrick?

19      A    Yes, it is.

20      Q    How would you characterize or describe
21 that report?
22      A    Again, I would describe it mostly as sort

23 of somewhat superficial from what my vantage point

24 is the level of reporting that -- that I would like

25 to see coming.  Now, again, if we were receiving
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1 that information through another venue -- I think

2 for kind of a public meeting, that may be fine so

3 long as we were being provided additional

4 information in the reports in some other context.

5           But for that to be the full extent of the

6 information that we're being given for the size,

7 scope and complexity and importance of the agency, I

8 consider it to be utterly insufficient and

9 inadequate.

10      Q    I just marked as Exhibit 686 a sample of

11 these "Director's Comments" presentations.  This one

12 is from July 27th, 2010.  This is a PowerPoint from

13 the "Director's Comments" report we were just

14 discussing; correct?

15           MR. BINGHAM:  Excuse me.  That was Exhibit

16 686?

17           MS. INGBER:  That's correct.  Yes.

18           MR. BINGHAM:  Thank you.

19      Q      (BY MS. INGBER) And it seems to be

20 divided into a couple of sections.  If you'll look

21 at the second -- the second page of this document,

22 "site visits," which appears to be a lengthy list of

23 the sites that Mr. Hendrick has visited; "good news

24 sharing," an update on the SNAP, S-N-A-P, program;

25 some preliminary state fiscal year 2010 highlights;
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1 "emerging challenges" and "major issues ahead."  Is

2 that the usual format of this report?

3      A    Yes, I believe it is.

4      Q    Is there ever any bad news sharing at the

5 Commission meetings by Director Hendrick or anyone

6 else?

7      A    You know, I certainly don't recall

8 anything said as such.  I guess arguably you could

9 say that our budget situation I would consider to be

10 bad news.

11      Q    But any --

12      A    But nothing that is specifically kind of

13 brought to the attention of the Commission as areas

14 of concern or potential shortcomings in our

15 performance that we as a Commission ought to know

16 whether self-identified or identified by an outside

17 body.

18      Q    So in no -- no time is the Commission

19 regularly receiving reports on problems, issues,

20 failures to perform, things that need to be fix?

21      A    Not since I've been on the Commission.

22 Neither in the public documents nor in any other

23 correspondence that has been sent to us outside of

24 the regular Commission meetings.

25      Q    And I want to just draw your attention to

Page 109

1 two places in this report that, I guess at least by
2 title, could be areas for that.  The "emerging
3 issues" and "major issues ahead."  "Emerging
4 challenges" -- or "issues" begins on page 307.
5      A    Uh-huh.
6      Q    And it seems to focus, as you mentioned,
7 first on the budget.  Then on page 309, it talks a
8 little bit about technology infrastructure.  On page
9 310, "Provider rates and employee compensation,"

10 that goes on for a couple of pages and then goes
11 back to budget issues.  Is that sort of a accurate,
12 high-level description?
13      A    Yes, it is.
14      Q    So there's nothing in this "emerging
15 issues" that talks about performance either in the
16 child welfare program or anything else -- or any
17 other program area?
18      A    No.  I mean, I think -- not -- not that I
19 see.  I mean, I think the only issue is perhaps on
20 page 310 where it's describing "provider rates and
21 employee compensation."
22      Q    Uh-huh.
23      A    "More with less has been pushed, but there
24 are limits."  I'm not --
25      Q    Right.
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1      A    -- 100 percent sure what that means,

2 whether that means that there are limits where we

3 would be running afoul of potentially, you know,

4 getting to a level of funding that would put us in

5 jeopardy of some sort, compromising the quality of

6 services or compliance with some kind of

7 regulations.

8      Q    And is that generally true of this

9 "emerging issues" discussion that there's little, if

10 any, focus on the program areas and the performance

11 in those areas?

12      A    In my recollection, I don't recall any of

13 either the meetings I've attended nor -- even if I

14 don't attend the meetings themselves, I typically

15 take the time to review the director's PowerPoint on

16 my own; and I don't recall that sense the time that

17 I've been on the Commission.

18      Q    The final page of this report is headed

19 "major issues ahead."  That's page 314.  It talks

20 first about the budget requests and then the "OKDHS

21 live and the imaging initiatives," which has to do

22 with family support.  And then there are two final

23 bullet points, "Help staff and families revision

24 facility-based services to find the best solution

25 for each client," and then, "Continue to improve
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1 child welfare efforts to safely get children to

2 permanency."  Do you recall if there was any

3 elaboration on what those points meant?

4      A    I do not.  And I'm not 100 percent sure.

5 I would have to go back and look to see if I was

6 actually in attendance at this particular Commission

7 meeting.

8      Q    Is this the level of detail that Director

9 Hendrick usually provides, "Continue to improve

10 child welfare efforts to safely get children to

11 permanency," when discussing the major issues

12 related to child welfare?  Or is there generally a

13 more detailed discussion?

14      A    I have not heard more detailed discussions

15 by and large.  So, again, I would -- I would

16 describe the level of reporting that comes to the

17 Commission as being very, very high level and not

18 specific.  Certainly not specific enough to set what

19 I would consider to be concrete goals or benchmarks

20 that we then can use to hold the staff accountable

21 for performance.  Which is what I would expect as a

22 commissioner in terms of the level of specificity

23 that goals setting would be set at.

24      Q    Changing topics slightly.  Aside from the

25 Commission and any committee meetings, do you have
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1 any regular communications with the other

2 commissioners?  I know there's occasional E-mails,

3 as well.

4      A    Not -- not extensive.

5      Q    So would it be true to say that the large

6 majority of your interactions with the other

7 Commission members takes place at those meetings?

8      A    Yes.  Yeah.  I mean, I -- yes.  I mean, I

9 certainly particularly -- you know, the only

10 commissioner who I knew prior to my joining the

11 Commission was Aneta Wilkinson.  And so based on my

12 having known her previously, I tried to discuss some

13 issues with her outside of the normal meetings just

14 to better understand, particularly as I was coming

15 on the Commission, kind of how the Commission

16 functioned and what its culture was, how it kind of

17 did business.

18      Q    And do you recall specifically what she

19 told you about how the Commission functioned and

20 what its culture was, how it did business?

21      A    Yeah.  I mean, you know, when I first

22 talked to her, I mean, I was -- you know, I asked

23 just because I frankly expected that the amount of

24 information that we would be getting to review

25 before Commission meetings -- I was asking her how
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1 much time she -- you need to budget to spend to

2 review the information, expecting that it would be

3 much more voluminous than I came to see that it was.

4           And then wanted to get a better

5 understanding with her about how committees

6 functioned, what level of engagement the Commission

7 had in various issues, how much time was spent both

8 in the formal meetings and outside of the formal

9 meetings.  And was sort of very surprised to learn

10 how little time and how little information the

11 Commission was given.

12      Q    You said that you wanted -- you wanted to
13 get some information from her about how much time
14 you needed to budget to review the information that
15 you would be expecting.  What information is the
16 Commission regularly provided?
17      A    The information that I'm sure you've seen

18 that our -- the packets that we get prior to our

19 monthly meetings.  Which typically involve the

20 minutes of the previous meeting, various summary

21 financial information, a copy of the APS and CWS

22 report that Marq Youngblood provides.

23      Q    That's the two-page report we discussed
24 earlier?
25      A    Yeah.  It's two pages on child welfare and
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1 usually two pages on APS, as well.

2      Q    On APS; okay.
3      A    And then typically information on some

4 sort of very high-level litigation report and

5 that's --

6      Q    Proposed rules and proposed --
7      A    If there are any proposed rules in that

8 particular month, there would be the proposed rules.

9 Then usually at the Commission meeting itself, we

10 get a copy of the director's PowerPoint as well as,

11 if it's during the legislative session, a copy of

12 the legislative report by Sandra Harrison and a copy

13 of any of the special presentations that are being

14 made at that particular Commission meeting.

15      Q    So, for example, one of those special
16 presentations would be the semiannual report from
17 Director Hendrick or the child-welfare-specific
18 report from Deborah Smith that we looked at earlier?
19      A    Yeah.  And then also there are, you know,

20 frequently what I'd call outside invited guests, you

21 know, or particular offices within the department

22 that are highlighted for the Commission to see; and

23 we'll get copies of those.  We -- typically, other

24 than there being listed on the agenda, don't have

25 any information in advance to review about them
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1 prior to arriving at the Commission meetings.

2      Q    And that's basically the full extent of

3 the materials you receive as a commissioner on a

4 regular basis without asking for anything

5 additional?

6      A    Correct, correct.  In fact, I don't recall

7 that I've ever received anything outside of that

8 normally.

9      Q    Aside from any interactions at the

10 Commission meetings, how often do you communicate

11 with Director Hendrick?

12      A    Well, I -- I communicate with him what I

13 would consider to be, you know, fairly regularly.

14 Certainly feel comfortable calling him when there

15 are issues that I want to particularly discuss or am

16 concerned about.

17      Q    And do those discussions include child

18 welfare issues?

19      A    They have absolutely.

20      Q    Can you describe any of those

21 communications that you remember as they relate to

22 child welfare?

23      A    Well, I'd say probably the area that I,

24 you know, have probably discussed with him the most

25 involves the question of how as a commissioner I can
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1 evaluate the performance of our child welfare area.

2 You know, I've heard his point of view that he

3 believes that we are doing well and -- and that, in

4 his opinion, comparative information about our

5 performance and other states' performance is

6 difficult to make.

7           I've said that notwithstanding that I'm

8 well aware from my work and people that I know

9 nationally in other areas that attempts to do that

10 have been made.  That there are, in fact, best

11 practices.  There are lots of demonstrated examples

12 of where system reform has happened.

13           I'm familiar with and have had extensive

14 conversations with people at the Annie E. Casey

15 Foundation that has been a funder of our work, and

16 I've known people in the child welfare group there.

17 I've known people and have spoken to people at

18 Chapin Hall around the issues around their knowledge

19 of how high-performing child welfare systems work.

20           I've spoken to folks at the Center for the

21 Study of Social Policy around -- around issues of

22 child welfare and have generally sort of wanted to

23 help -- have him help me better understand why some

24 of the kinds of information and kinds of things that

25 I've seen that they are suggesting couldn't be used
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1 to analyze the performance of Oklahoma's system.

2      Q    And what was Director Hendrick's response
3 to your suggestion, I guess, that some of these
4 methods be used?
5      A    I would say he's, you know, been, again,

6 polite, but sort of often suggestive that -- that

7 it's very difficult to compare Oklahoma's

8 performance to other states, that there's not

9 uniform ways of collecting and analyzing data and

10 information about performance, that he believes

11 we're doing lots of the best things that we can be

12 doing to make sure that our system is a

13 high-performing system and that he would not sort of

14 reject out of hand any suggestions, but would not

15 otherwise see fit to lead in a different direction

16 or in a different way.

17           And -- and most specifically probably the

18 area that I've pushed the hardest on is trying to

19 get the kind of comparative data and work that has

20 been done by Chapin Hall and -- you know, with lots

21 of concerns about how to move that process forward

22 on a much more expedited timetable than has

23 happened.

24      Q    And when you say that Director Hendrick
25 has responded that DHS is "doing lots of the best
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1 things," has he ever provided any data or objective
2 reports to show that that is, in fact, the case?
3      A    Not to me.  And that's, you know, what

4 I've sort of said, is that from my standpoint as a

5 commissioner -- you know, I -- I certainly have been

6 in a leadership position long enough to say that,

7 you know, prior to making any firm conclusions, I

8 want to look at multiple sources of data and

9 multiple perspectives to try to understand better.

10           And that to the extent that he believes

11 that we're doing well in certain areas, I would want

12 to look at that.  I would also want to look and

13 understand the areas where he thinks we're not doing

14 well and understand what his game plan and what

15 strategies we have in place are to improve our

16 performance in those areas.

17      Q    I just want to draw back your attention to
18 the -- just trying to find it.  The report that
19 Deborah Smith provided at the retreat.  There it is.
20 DHS is certainly not totally averse to providing
21 comparative information.  For example, in this
22 report -- and there are others in this report -- DHS
23 is certainly willing to provide comparative
24 information about other states when it shows DHS
25 doing well; correct?
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1           So, for example, on the page with Bates
2 number ending 1098 it says, "Oklahoma ranks in the
3 top five states in the nation per capita for moving
4 children eligible for adoption to permanency."  And
5 then if we look further on in this report --
6      A    On that one you've got the national

7 standard.

8      Q    Yes.  It includes the national standard on
9 abuse in care, which -- although this is actually
10 not correct -- at least as of the time this report
11 came out, Oklahoma was doing well -- relatively well
12 compared to the national standard.
13      A    Right.

14      Q    And then there's a comparison to Kansas
15 and Florida on page 19.  And again on page 20.  So
16 certainly at least at times DHS is willing to make
17 those comparisons to other states and to the
18 national standard; correct?
19      A    Yes.  And I believe in the director's

20 semiannual report I believe there's some instances

21 in which some of the slides reference Oklahoma's

22 performance compared to national averages.

23      Q    Have you ever been given information --
24      A    Yeah, for example, I mean, you know, this

25 one's not in child welfare.  But this one's a SNAP
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1 quality control compared to a national average.

2      Q    Would it be fair to say that DHS provides

3 information about how it compares to other states or

4 national averages only when it does well compared to

5 other states in the national average?

6      A    I don't know that I would say that.  You

7 know, so -- I don't know for sure that I would be

8 willing to say that.

9      Q    Have you ever been provided information

10 showing that DHS has not done well compared to other

11 states or to the national standard?

12      A    Again, I don't know -- I don't recall with

13 enough specificity whether or not we have or

14 haven't.  But, again, I would say, you know,

15 national averages to me might be interesting, but

16 I'd also want to look at on a comparative basis

17 where, for example, the top-performing organizations

18 are in a particular area and how we compare to those

19 top-performing issues, not just the average.

20      Q    Understood.  And that information is not

21 provided?

22      A    I've never seen information of that sort.

23      Q    You said you have relatively regular

24 communications with Director Hendrick outside of the

25 committee meetings.  Do you have any regular
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1 communications -- or any communications with other

2 senior leaders at DHS like Mr. Youngblood,

3 Mr. Johnson or Ms. Smith or any of her predecessors?

4      A    No.  I would say on -- on occasion if I

5 need to try to reach someone, I probably would make

6 that call through Mr. Youngblood.  I sometimes talk

7 to Sandra Harrison about legislative issues.  I've

8 spoken with Phil Motley about financial issues, the

9 chief financial officer.  And then occasionally

10 spoken with the director here in Area VI around

11 particular issues that might be of concern in the

12 Tulsa area or specific information.

13           But by and large, I try to be careful

14 about not communicating as a Commission member with

15 staff without making sure that I include the

16 director or at least letting -- making sure that the

17 director is comfortable with my talking to staff

18 directly.

19      Q    When did you learn that a lawsuit had been

20 filed against DHS because of alleged systemic

21 failings related to its child welfare system?

22      A    Probably, you know, when it was in the

23 local media.

24      Q    So --

25      A    Well before I became a commissioner.
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1      Q    And what was your reaction when you
2 learned about that lawsuit?
3      A    You know, I -- I think -- you know, I've

4 certainly -- it was of concern to me that sort of

5 the situation was potentially to the point that --

6 that people who were concerned about child welfare

7 were -- sort of thought that the issues were so

8 severe that they required potential litigation

9 response.

10      Q    And you've --
11           MR. BINGHAM:  If I may -- and, again, this

12 may not be the appropriate break time; but we've

13 been going about an hour and 15 minutes.  And when

14 you reach a point where we can do it, if we could

15 take our lunch break.

16           MS. INGBER:  I had in mind to go what I'm

17 hoping will be about another ten minutes and then

18 take lunch, if that's okay with everyone.  But --

19           MR. BINGHAM:  Is that okay?

20           MS. INGBER:  Uh-huh.  If it's not, I'll

21 stop earlier.

22           MR. BINGHAM:  No.  That will be fine.

23           MS. INGBER:  Okay.  Great.  I'll

24 definitely try to keep it to ten minutes.

25      Q      (BY MS. INGBER) And you've read the
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1 complaint; correct?
2      A    Yes, I have.

3      Q    Did you read it before you joined the
4 Commission?
5      A    No.  I believe I read it after I joined

6 the Commission.

7      Q    And how did you come to receive it after
8 you joined the Commission?
9      A    I think I got a copy of documents from Don

10 Bingham's office shortly after -- key documents

11 related to the litigation.

12      Q    Are those documents that you requested or
13 that were provided to you in the regular course of
14 your duties as a commissioner?
15      A    I don't know what other Commission -- I

16 mean, I certainly -- I think Don and I -- I

17 discussed with Don the fact that, you know, given my

18 training as a lawyer and my comfort in reading legal

19 documents, I wanted to review, basically, the case,

20 the major issues in the case and then be kept aware

21 of hearings and so on.  And so Don assembled a large

22 packet of information for me.

23      Q    And I appreciate that you answered that
24 question and that Mr. Bingham let you.  But just so
25 you know, I generally will not ask for any of your
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1 communications with your counsel.
2      A    Okay.
3      Q    So if I ask a question that requires it,
4 you don't have to feel that you should include any
5 communications with Counsel.
6           Do you know whether there was any truth to
7 any of the allegations as of the time it was filed?
8      A    I do not know.
9      Q    So you were never provided with any

10 information about whether they were true or false?
11      A    No.
12      Q    Do you think that would be something that
13 was -- that's important to you as a commissioner to
14 know?
15      A    I think it's essential that we would know
16 that.  And I would think that, again, in crafting
17 what our response would be to the litigation,
18 whether they were either true at the time or
19 subsequent events -- subsequent to the original
20 filing sort of made them true, I would have expected
21 that I would have received that information.
22      Q    Have you been provided any information at
23 any time about whether any of the problems alleged
24 in the complaint have been fixed?
25      A    I have not been.
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1      Q    So that's not information that --

2      A    The substantive, you know -- to the extent

3 that there have been conversations, I would say that

4 none of the conversations have involved anything

5 that is what I would consider to be substantive

6 about the specific allegations within the

7 litigation.

8           There's been a general reaction that, you

9 know -- that the complaint and the concerns that

10 Children's Rights has raised are not valid, that

11 Oklahoma's doing a fine job and that we're

12 constantly interested in trying to improve our

13 performance.  But nothing that gets to the point of

14 the specifics of the allegations or the concerns

15 that are raised in the litigation.

16      Q    And that's been the reaction of both the

17 other members of the Commission and senior

18 leadership at DHS?

19      A    Yes.

20      Q    Once you read the complaint after you

21 became a commissioner -- and I'm happy to show you a

22 copy of it if you'd like -- did the allegations

23 concern you once you read them in detail?

24      A    I would say that would probably be an

25 understatement about my reaction.
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1      Q    So can you describe what your reaction

2 was?

3      A    Yeah, I mean, you know, my reaction would

4 be that for a system to get to a point that the kind

5 of examples and shortcomings that were alleged could

6 have occurred was of enormous concern to me.  I

7 certainly know from the standpoint of what it takes

8 to run what is, at least in our organization, a

9 relatively modest-size operation compared to the DHS

10 operation, that in any large organization things can

11 fall short and there can be problems.

12           That said, I personally have always felt

13 like the -- when there is a problem or an issue,

14 that the leadership would be trying to take

15 corrective actions to make sure that issues did not

16 happen again and were not potentially systemic

17 issues.

18           And as I reviewed the information in the

19 complaint, as I reviewed the response and other

20 documents, I became increasingly concerned that even

21 if only a fraction of what was being alleged in the

22 complaint was accurate and true, it was still of

23 great concern to me about the extent to which the

24 department was not necessarily either adhering to or

25 not adhering to a constitutional standard, but the
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1 extent to which it was actually performing in the

2 way that I would expect a high-performing

3 organization to perform.

4      Q    Do you know whether the leadership is
5 taking corrective actions to make sure -- to make
6 sure that issues related to child welfare don't
7 happen again and are not systemic issues?
8      A    Quite -- no, I do not.  In fact, I mean,

9 I -- I know, for example, there was among the other

10 E-mails -- and I believe -- I don't remember whether

11 or not the Aja Johnson death was the one or whether

12 or not there was another one where a child died in

13 the same county with the same staff working on the

14 case that had existed in another child death.

15           And when I learned not only that there had

16 been a subsequent death in the same county, but

17 involving the same staff, I was horrified.  And

18 asked how it could be that -- that, you know, in my

19 sense that sort of -- you know, if there was ever an

20 instance where you would hope that a system would

21 make a corrective action plan, it would be when

22 there's actually a child death.  And to see that

23 that had not happened to the extent that one sort of

24 had a tragedy of that magnitude happen in just a few

25 short years after that was astonishing to me.
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1      Q    You've described your concerns after you

2 read the complaint and other pleadings.  Would it be

3 fair to say that the other commissioners don't share

4 those concerns?

5           MR. BINGHAM:  Object to the form.  Go

6 ahead.

7      Q      (BY MS. INGBER) As far as you know?

8      A    You know, I -- I felt comfortable raising

9 that concern with the -- with the chairman.  From my

10 conversation with the chairman and my correspondence

11 with him, he did not seem to be as disturbed as I

12 was.  I raised it with, again, a couple of fellow

13 commissioners.  I seem to recall having spoken with

14 Aneta Wilkinson about it.  And I don't recall

15 whether or not I specifically spoke with

16 Commissioner Young about it, about that concern in

17 particular.  But I generally experienced that my

18 fellow commissioners were not -- were not as

19 concerned as I would have hoped they would be.

20           MS. INGBER:  Why don't we take our lunch

21 break now.

22           MR. BINGHAM:  Okay.

23           VIDEOGRAPHER:  We're off the record at

24 12:30.

25           (A lunch recess was taken from 12:30 PM to
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1 12:57 PM.)

2           VIDEOGRAPHER:  We're back on the record at

3 12:57.

4      Q      (BY MS. INGBER) Commissioner Dow, I

5 believe you testified earlier that you're familiar

6 with the Hornby Zeller audit.

7      A    Yes, I am.

8      Q    How did you come to learn about that audit

9 report?

10      A    Shortly after -- I mean, I remember,

11 again, reading something about it in the regular

12 daily newspaper when there were press reports about

13 it.  But shortly after I became a commissioner,

14 among the first things that I did was sit down with

15 Representative Ron Peters, the chair of the House

16 Oversight Committee for DHS to get his perspective

17 about what he saw as the priorities that as a

18 commissioner I should be mindful of that were

19 priorities of the legislature and particular of any

20 concerns that he had about the department's

21 performance.

22           And he gave me a little bit of the history

23 of how the legislature had come to -- come to the

24 point that they did have the report done and then

25 the subsequent legislation that was done to try to
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1 enact the recommendations for some of the changes

2 that the legislature wanted to see.

3      Q    And in connection with that meeting with

4 Representative Peters, you read the report itself?

5      A    Yes, I did.  In its entirety.

6      Q    Do you know whether it was -- it has ever

7 been provided to the Commission?  I understand that

8 it came out before you were a member.

9      A    Right.  I do -- I do not.  I mean, I know,

10 again, from reading the depositions of other -- of

11 Commissioners Young and Wilkinson that they -- they

12 said they did not receive it in the course of their

13 responsibilities, but I don't know whether or not it

14 was made available to others.

15      Q    Do you think that's a document that the

16 Commission should have been provided?

17      A    Again, I mean, I -- you know, from my

18 standpoint, I would have hoped so.  Again, even if

19 not the entire document, certainly the executive

20 summary it would seem to me, given that that report

21 was done at the request of the body that gives us

22 funding, the state legislature.

23           I would think that being responsive to the

24 legislative concerns -- again, in so far as much of

25 that report was critical of the department from its
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1 performance and organization, I would have thought

2 that that would be information that even if the

3 leadership of the department disagreed with, they

4 would want to make sure that the Commission knew was

5 out there.

6           And particularly given that that report

7 was being used by the legislature to direct changes

8 of the department, which then the Commission was

9 going to need to enact through subsequent changes in

10 some of the regulations, I would have also thought

11 that that would be an important grounding document

12 for the Commission to have.

13      Q    You mentioned that during your

14 conversation with Representative Peters that he --

15 you discussed both the priorities he felt -- what --

16 the things that he felt were priorities for the

17 agency and also some concerns regarding its

18 performance.  Can you, insofar as you remember,

19 describe what Representative Peters told you about

20 priorities and concerns?

21      A    Well, I know he expressed to me, both in

22 that conversation and in others, that -- that I have

23 had with him, both prior to that and subsequent to

24 that, sort of a significant amount of legislative

25 frustration with the department's performance.  And,
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1 you know, I certainly, given the importance of that

2 constituency and audience, wanted to make sure that

3 I understood better about what those concerns were

4 and what he thought important that I sort of try to

5 do and influence in my capacity as a new

6 commissioner.

7      Q    Do you recall any specifics about what his
8 concerns were and what other legislators' concerns
9 were?

10      A    Yeah.  I mean, I know specifically he

11 expressed at that point concerns about -- about

12 not -- his principal concerns certainly had to do

13 with the performance of the child welfare system.

14 He also indicated that there were other concerns

15 that he personally had had around -- around some of

16 the things that were going on, particularly in the

17 area of, I believe, developmental disabilities.  At

18 that time was concerned about some of the changes

19 that were done in senior nutrition programs that --

20 that the -- subsequently the Commission heard a lot

21 about.

22           And then I would say a bigger concern

23 about the overall way that the Commission -- or the

24 department was providing financial information and

25 making its case for its budgetary requests.  And
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1 generally feeling like the information was not

2 presented to the legislature in such a way that

3 either he or other members of the legislature could

4 get a clear understanding of certain elements of our

5 financial situation.

6      Q    Do you know whether in response to

7 Representative Peters' concerns or anyone else's

8 concerns, there were any changes made to the way in

9 which DHS presents financial information to the

10 legislature?

11      A    I do not know.

12      Q    Do you recall any of his specific concerns

13 about the child welfare program?

14      A    I do not recall the specifics of those

15 other than just sort of his general concerns that he

16 felt, you know, as -- that he ended up leading

17 the -- I guess the legislative group that enacted

18 House Bill 1734.  And then I think also was critical

19 in the newer task force that was established on the

20 oversight of the foster care system.

21      Q    You mentioned that he --

22      A    I don't recall whether he or someone else

23 told me about serious concerns about whether or not

24 children that were aging out of the foster care

25 system were being adequately prepared and whether or



Steven Dow 6/13/2011 35
Page 134

1 not there were adequate transition plans.  So I

2 don't recall whether that concern came from him or

3 someone else.  But I certainly have heard that

4 concern, as well.

5      Q    You mentioned that Representative Peters
6 told you how the legislature came to the point of
7 doing the Hornby Zeller report.  What did he tell
8 you about that?
9      A    Only just that there were continual and

10 ongoing frustrations about what they were hearing

11 about and seeing with respect to the performance of

12 the system and feeling the need to get some better

13 outside audit or evaluation.

14           I had also, you know, indicated to him

15 that based on my previous conversations with others

16 that I knew -- that I knew that there were resources

17 and people who are willing to come and help improve

18 the system if he and/or others in leadership were

19 interested.  Again, specifically based on

20 conversations that I had had with people at -- at

21 the Annie E. Casey Foundation, the Center for the

22 Study of Social Policy and Chapin Hall.

23           You know, I sort of knew that there were

24 resources that were potentially available to work to

25 help make some recommendations and/or provide
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1 additional analysis beyond what they had secured
2 through that report.
3      Q    I am going to show you a copy of the
4 Hornby Zeller performance audit that's been
5 previously marked as Exhibit 173.  And this is just
6 so you can use it to refresh your recollection about
7 the questions.  When you first read this report, did
8 you agree with any of the criticisms -- I believe
9 you described this report as critical in some -- in
10 many ways of DHS.  Did you agree with any of those
11 criticisms?
12      A    I didn't have enough personal information
13 to really be able to opine.
14      Q    Understanding that you didn't have a basis
15 for deciding if they were true, did it concern you
16 that -- did the contents of the report concern you
17 in any way?
18      A    I would say they certainly concerned me
19 with a major caveat that I knew next to nothing
20 about Hornsby -- Hornby Zeller and whether or not
21 they were -- actually had any expertise in -- in
22 child welfare systems.
23      Q    Uh-huh.
24      A    So, you know, I checked with people whom I
25 knew to ask whether or not they had even heard of
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1 Hornby Zeller and what they thought of them to

2 understand is a damning report from Hornby Zeller

3 sort of something that I should be particularly

4 worried about or, you know, do they have the kind of

5 expertise to really opine in that regard?

6           And, you know, a couple of the people who

7 I checked with were not familiar enough with them to

8 tell me whether or not they were, you know, a

9 credible and reliable source of evaluation.  And so,

10 you know, with that, I would say that I had, you

11 know, some -- as I read it, I mean, had some

12 concerns about whether or not the particular issues

13 that they were picking out were either the most

14 important issues or not the most important issues

15 and really how qualified they were to make some of

16 the criticisms that they made and/or whether or not

17 the recommendations they were making were, in fact,

18 reasonable recommendations.

19      Q    But you certainly knew that Hornby Zeller
20 had been chosen by the legislature to do this type
21 of work?
22      A    Absolutely.  So merely from the standpoint

23 that I think, you know, this was a source of

24 information and reporting to the legislature which

25 obviously controls the budget of DHS, it seemed to
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1 me that regardless of any personal concerns that I

2 had as a -- wearing my Commission hat, I certainly

3 wanted to make sure that I attended to and

4 understood -- and understood what the department's

5 response to the audits, either sort of response to

6 in terms of saying that what they were saying was,

7 you know, not accurate or incomplete or sort of

8 misleading as well as sort of what the department's

9 response was going to be in terms of the kinds of

10 things that it was prepared to do in response to the

11 findings.

12      Q    Was the Commission ever given any reports,

13 regular or otherwise, on DHS's response to the

14 Hornby Zeller audit?

15      A    The only thing that I am aware of is that

16 I attended -- I was -- became aware of the fact that

17 there was a legislative oversight -- or a

18 legislative committee that was going to be meeting

19 to monitor the extent to which the department had

20 enacted and proceeded on some of the changes that

21 were expressed in House Bill 1734.

22           And I expressed an interest in going to

23 that hearing -- that legislative oversight meeting

24 where staff from the department presented.  And that

25 meeting was chaired by Representative Peters.  To my
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1 recollection, I don't recall that there were any

2 other Commission members that were at that meeting

3 and/or expressed an interest in going.  I was trying

4 to remember whether or not Commissioner Wilkinson

5 either attended or had indicated that she was

6 interested in attending.

7      Q    But that was not a presentation from DHS

8 to the Commission.  That was a presentation from DHS

9 to the oversight committee that you proactively

10 decided to attend?

11      A    Correct.  And I don't even know that it

12 was a full -- I'm not sure -- I don't remember what

13 committee, whether it was an ad hoc committee of the

14 legislature or if it was just the regular House

15 Human Services Committee.  I don't recall who the

16 specific was.

17      Q    Okay.  So I just want to clarify to make

18 sure I understand.  So it sounds like the Commission

19 was not provided with any regular reports, at least

20 while you were on the Commission, about DHS's

21 response, whatever that may be, to the Hornby Zeller

22 audit?

23      A    Correct.  And, in fact, I mean, the

24 only -- you know, the only thing -- because this

25 happened well before the time I came on the
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1 Commission, my only sort -- I came on, I think my --

2 the first meeting I attended, if I recall

3 correctly -- and I was not -- I did not vote at all

4 at that meeting -- was the February, 2010

5 committee -- or Commission meeting.  And it was at

6 that Commission that a series of changes to the

7 administrative code were recommended and approved by

8 the Commission.

9           And I was somewhat surprised to hear --

10 and I reviewed an audio of that meeting.  To hear

11 that sort of in introducing those changes, that they

12 were -- that they were introduced to the Commission

13 by Commissioner Wilkinson as changes which she did

14 not personally agree with, but which were being

15 mandated by the legislature as a result of 1734.

16      Q    What about that surprised you?

17      A    Well, I had been surprised just because I

18 had known Commissioner Wilkinson previously as

19 somebody who had been somewhat active in kind of the

20 local Tulsa kind of child advocacy and child

21 protection community.

22           I had -- I had -- I was surprised that she

23 found Representative Peters and the legislature's

24 requirements to be unreasonable and that she was

25 resisting them in any way.  I would have thought,
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1 based on what I knew of her experience, that she

2 would have actually welcomed a lot of the things and

3 would have agreed with a lot of the improvements

4 that the legislature was trying to drive.

5      Q    I want to discuss abuse in care for a few

6 minutes.  You know what abuse in care is; right?

7      A    Yes, I do.

8      Q    So it would be correct to say that that's

9 when children who are in foster care custody are

10 either abused or neglected?

11      A    Yes, yes.

12      Q    That's consistent --

13      A    I have not been made aware of that in

14 any way by anyone at the department in conjunction

15 with my responsibilities.  I've independently seen

16 fit to try to learn and understand what that means.

17      Q    When we were looking at the presentation

18 given by Deborah Smith at the retreat in September,

19 there was a chart that showed how Oklahoma performed

20 on the federal government's measure regarding

21 absence of maltreatment in care.  Do you remember

22 seeing that?

23      A    Yes, I do.

24      Q    Do you recall what the Commission was told

25 about Oklahoma's performance on that measure?
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1      A    I do not.
2      Q    Was the Commission ever told that DHS had
3 been among the five worst in the country from 2000
4 to 2008?
5      A    I do not remember.  I mean, I -- we could
6 go back and -- I do seem to recall -- well,
7 actually, I remember reviewing the minutes of that
8 meeting; and my recollection is that the minutes of
9 that meeting were extraordinarily superficial and

10 did not -- other than simply saying that there were
11 reports made to the Commission by the respective
12 division heads, did not capture any of the content
13 of those -- of those presentations.  And I did not
14 review any either video or audio of that meeting in
15 preparation for this.
16      Q    Is there video and audio from the
17 Commission meetings?
18      A    I -- again, kind of as I wanted to try to
19 find out something about the February meeting, I
20 requested and found out that there at least was
21 audio of that meeting and that there is regularly
22 audio and video of some -- of meetings.  And I know
23 that even as recently as yesterday, I -- in looking
24 at the department's website, I saw that there is at
25 least a video of the director's presentation to the
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1 May Commission meeting on the front page.  But I

2 don't know what is regularly done.

3           MS. INGBER:  We have not been provided

4 with any of that video or audio which I believe is

5 clearly covered by the ninth request for production

6 which requests all documents from the commissioner's

7 related to the child welfare responsibilities of

8 DHS.  If you disagree we can discuss it, but we'd

9 certainly like to request on the record that that be

10 provided.

11           MR. BINGHAM:  Yeah.  I do disagree.  As I

12 remember, the ninth request for production, the

13 Court's subsequent order, it covered E-mail and

14 non-E-mail documents that were sent by, received by

15 or reviewed by any of the commissioners.  At that

16 time I don't think any commissioner had reviewed an

17 audio tape or a videotape.

18           I've just learned that Commissioner Dow

19 has listened to at least one audio tape, and I'm not

20 sure when that occurred.  But I don't think at the

21 time that we responded or at the time the Court

22 issued its order that audio tapes or videotapes fell

23 within the scope of the order.

24           MS. INGBER:  Okay.

25           MR. BINGHAM:  That's -- that's my
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1 understanding of the order, but we can talk about

2 it.

3           MS. INGBER:  Sure.  We can definitely talk

4 about that.

5      Q      (BY MS. INGBER) Did you learn that -- at
6 any point that in 2009 after DHS corrected its data,
7 it was 12th in the country on abuse in care --
8 absence of maltreatment in care?
9      A    I don't recall being told that

10 information.

11      Q    Do you recall any discussions by the
12 Commission about abuse in care aside from whatever
13 discussions surrounded that one slide from Deborah
14 Smith?
15      A    No.  I mean, other than, you know -- I

16 mean, my recollection of the presentation that --

17 that the presentations at the September, 2010

18 retreat, that there were -- that there was very

19 little sort of interaction between the Commission

20 members and the staff on the presentations.

21      Q    What is the Commission's responsibility to
22 ensure that children in custody are not being abused
23 or neglected?
24           MR. BINGHAM:  Object to the form.  Go

25 ahead.
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1           THE WITNESS:  I mean, I -- I think it is

2 that that's sort of a minimum standard of care to

3 ensure that children in our custody are not being

4 harmed physically or emotionally.  I don't know what

5 our legal duty of care is, and I'm not prepared to

6 opine on that.

7      Q      (BY MS. INGBER) Understood.
8      A    But I certainly think from a management

9 standpoint, you know, my expectation would be that

10 we would have a -- an internal standard of zero

11 tolerance for any kinds of harm being done to

12 children while they're in our care.

13      Q    And just to clarify.  When I use the
14 phrase "responsibility," I'm not discussing any sort
15 of legal standard.  I'm talking about the
16 Commission's responsibility as the oversight body
17 for the agency DHS.
18      A    Okay.

19      Q    So anytime I use that, you can -- that's
20 what I'm intending it to mean.
21      A    Okay.

22      Q    I'm going to show you -- were you ever
23 informed about the rate of abuse in care in calendar
24 year 2010?
25      A    Again, to the extent that it was buried in
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1 some document that was referenced, perhaps; but I do

2 not recall ever having been highlighted in any

3 communication made to me in my capacity as a

4 commissioner.

5      Q    I'm going to show you a document that's

6 been previously marked as Exhibit 611.  It's an

7 internally generated DHS report on safety in

8 out-of-home care.  I'll note for the record that

9 this standard listed here is actually not correct.

10 The standard is higher.  It's 99.68 percent, not

11 99.43.

12           And if you look in a little chart at the

13 bottom it says, "Percent safe in out-of-home care."

14 And "total" -- that's the statewide total -- is

15 98.9 percent compared to a federal standard of

16 99.68.  And the "number of children maltreated in

17 out-of-home care" --

18      A    I'm sorry.  Where is the federal standard?

19      Q    At the top it says, "Standard, 99.43."

20      A    Oh, you're saying that that --

21      Q    That's actually --

22      A    -- should be 99.68?

23      Q    Yes.  I'll represent for the record that

24 that's what it is.

25      A    Gotcha.
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1      Q    And that the "number maltreated in

2 out-of-home care" was 134 children maltreated in the

3 calendar year 2010.  And this is a decline from the

4 prior year, 2009.  Is this information that you

5 believe should have been shared with you and the

6 rest of the Commission?

7      A    Well, to the extent that we were not

8 meeting a federal standard.  I don't know whether

9 this is, you know, what I would consider to be a --

10 sort of an important federal standard, you know; and

11 I don't know how much of a variation our performance

12 would be from the federal standard, whether that

13 would be considered to be a material shortfall.

14           To the extent that it's a significant and

15 important federal standard and to the extent that

16 falling short of that is -- that this is sort of a

17 significance shortfall, I would certainly hope that

18 I would have been apprised of that as a

19 commissioner.

20      Q    The federal standard permits .32 percent.

21 And obviously "permits" is a -- is a loose word

22 because no one wants any abuse or neglect.  But the

23 federal standard is set at .32 percent of children

24 abused or neglected in care.  DHS is at three times

25 that level in calendar year 2010 with 1.1 percent.
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1 More than three times abuse in care.
2           Looking at it that way, do you have any
3 concerns about DHS's performance on this measure?
4      A    Looking at it that way, I certainly have

5 significant concerns.  And I would want -- from an

6 oversight standpoint, I would want the leadership of

7 the department to explain to me whether our

8 performance at that level was an improvement from

9 where we had been before and that we were on a path

10 towards continuing to reduce the -- the gap between

11 our performance and the federal standard, whether

12 that was sort of a temporary aberration of some sort

13 and/or whether the department was surprised by that

14 finding and data, whether or not we were actively

15 managing against that and trying to improve the

16 organization's performance to get there, who was

17 charged with making sure we got there, what the

18 action plan was to get there.  Those are the kind of

19 questions that as a commissioner I would want to be

20 able to ask, had I been presented with this

21 information.

22      Q    But you were never given the opportunity
23 to ask because you were never presented with this
24 information; is that correct?
25      A    Correct.
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1      Q    Has anyone at DHS ever informed you that
2 DHS does not include data on abuse or neglect that
3 takes place in group homes and other facilities in
4 this kind of reporting?
5      A    No one at DHS has.  I've read about it in
6 some of the other reports that I've read in the
7 course of my kind of trying to understand better
8 what's going on in this lawsuit.
9      Q    Does it concern you that DHS is not

10 including all abuse and neglect in its reporting?
11      A    It certainly -- it certainly concerns to
12 me if the underlying methodology that we're using
13 for an important standard that we're supposed to be
14 adhering to is suspect.
15      Q    Do you have an understanding of why DHS is
16 not including reports of abuse and neglect from
17 group homes in other facilities in its federal
18 reporting?
19      A    I do not.
20      Q    So no one's ever explained that to you?
21      A    No.
22      Q    Do you know what the screen-out rate is?
23      A    In terms of what that term means?
24      Q    Yes.
25      A    I think I have a general understanding of
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1 it.  Again, one that I've gathered in the course of
2 my responsibility, not one that was presented to me
3 as a part of my onboarding process as a
4 commissioner.
5           And what I understand that to be is when
6 there is a report of a suspected case of abuse or
7 neglect, some of those reports are screened out sort
8 of early on, whether that's by the hotline that
9 answered them or someone who is doing that other

10 than the hotline, I'm not aware of.  But I think it
11 has to do, then, with whether or not the department
12 expends any additional resources in terms of looking
13 into the matter more deeply.  So that's what I
14 understand it to be.
15      Q    Right.  And I believe that your general
16 understanding is correct.  The screen-out is the
17 first step in the decision making process and only
18 calls that are screened in are then either
19 investigated or assessed.  If they're screened out,
20 that's sort of the end of the process.
21           Are you aware of whether the rate at which
22 DHS screens out referrals of abuse and neglect has
23 changed over the last few years?
24      A    I don't have enough -- no.  I'm not aware
25 of the specifics of it.  I remember reading some
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1 other reports, but not -- not knowing for sure.
2      Q    When you say, "I remember reading some
3 other reports," are you referring to some specific
4 documents?
5      A    I think in the -- in some of the other
6 depositions that I read, there was -- there were
7 conversations about the screen-out rate.
8      Q    But other than the deposition transcripts,
9 you've never been given any information about how
10 the screen-out rate is changing?
11      A    I have not.
12      Q    I'm going to show you a couple of reports.
13 These are internally generated DHS reports.  This
14 has been previously marked as Exhibit 428.  And I'll
15 just walk you through what this document is so that
16 you understand it.
17           This is the first page of a quality
18 assurance report which is actually an eight-page
19 report, but I just gave you the first page.  That's
20 all that's relevant for my questions.  And I gave it
21 to you for state fiscal year 2008, 2009 and 2010.
22 So it's really the same report for those three
23 years.
24           It says in the top left-hand corner this
25 is "Area IV, Creek County."  But there's -- on
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1 every -- and there's a similar report for every
2 county.  But each report has the state totals, and
3 that's all I'm going to be looking at today.
4      A    Okay.
5      Q    So if you look at this report, I just
6 first want to draw your attention to line 110.
7      A    Okay.  Which -- which year are we looking
8 at?
9      Q    Just -- I'm going to walk through each of
10 the three years.
11      A    Perfect.
12      Q    So line 110 in fiscal year 2008, tells the
13 number of referrals received, 65,495; down a little
14 bit to 64,293 the following year; and then back up a
15 little bit to 64,710 in state fiscal year 2010.  Do
16 you see that on line 110?
17      A    Yeah.
18      Q    So it appears at least to me that the
19 number of referrals received has remained relatively
20 constant over those three years.  Would you agree?
21      A    Yes, I would.
22      Q    And then I want you to look at line 111,
23 which is the screen-out rate.  The number and
24 percentage that were screened out of those
25 referrals.
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1      A    Right.

2      Q    It's approximately 46 percent in state

3 fiscal year '08, up to 52 percent approximately in

4 state fiscal year '09 and up again to 55.59 percent

5 in state fiscal year 2010.  Do you see that?

6      A    Yes, I do.

7      Q    So generally it increased 10 percent in

8 three years, the screen-out rate.

9      A    Uh-huh.

10      Q    Do you have any understanding of what

11 caused that change?

12      A    I have no understanding of that.

13      Q    Has this issue ever been discussed at the

14 Commission?

15      A    Not to my recollection.

16      Q    Are you surprised by this?

17      A    Surprised, no.  I mean, again, I certainly

18 saw it referenced in the other depositions; and I

19 don't -- I don't know what to make of it.  But, you

20 know --

21      Q    Is it something that whether it concerns

22 you or not, you'd like more information on it?

23      A    You know, I think -- I think certainly now

24 I would want to understand better why the department

25 thinks that -- you know, whether that was sort of a
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1 proactive strategy that perhaps, you know, a
2 decision was made that we are -- we're not doing a
3 good enough job on the front-end screening out
4 certain kinds of referrals and we need to be smarter
5 about doing some things on the front end to screen
6 out referrals that we think are potentially not
7 worthy of continuing through the process.
8           So I -- I would think that that screening
9 process is -- is an important process, and I don't

10 know whether or not anyone said that a 46 percent
11 screen-out rate given the resources that we have is
12 sort of either adequate or not adequate and/or
13 whether or not we had a multi-year strategy in place
14 to try to change it.
15      Q    But that's not something that's ever been
16 discussed or that you know the answer to that?
17      A    Not to my knowledge.
18      Q    You don't know if more screen outs are
19 happening for legitimate reasons or for illegitimate
20 reasons?
21      A    Correct.  I mean, I can imagine a host of
22 questions that I would have seeing a swing of this
23 magnitude to know whether that was an intentional
24 and a deliberate strategy; and, if so, why that was
25 done.  And if it were not a deliberate strategy,
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1 what the hypotheses would be as to why it had
2 changed so materially over such a short period of
3 time.
4           And I would also on a comparative basis
5 want to know whether or not this screen-out rate
6 compares favorably to other states and best
7 practices around how you go from an initial call or
8 referral to determining which calls or referrals to
9 proceed with.
10      Q    I'll represent to you that in federal
11 fiscal year 2009 DHS's screen-out rate on the
12 federal report was 54.2 percent and the national
13 average, for what it's worth, was 38.1 percent.  So
14 DHS was screening out significantly more reports
15 than was being done across the country on average.
16 Is that information you've ever been provided?
17      A    It is not information that I've been
18 provided.
19      Q    Is that type of comparative information
20 about how the average state does or how other states
21 do something that would be relevant to your
22 responsibilities as a commissioner?
23      A    Yeah.  I mean, just -- yes.  Insofar as we
24 are dramatically out of step with other states, I
25 would certainly want a better understanding of why
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1 that is and whether directionally the Commission

2 should be setting some expectation for the director

3 and the staff to move closer to the federal average

4 within some period of time, much less -- again from

5 my standpoint, I'd hoped that we are exceeding

6 federal averages and trying to set our sights for

7 being among the highest-performing child welfare

8 systems and not satisfying ourselves at meeting a

9 national standard or a national average.

10      Q    I believe I asked you before if you
11 understood the difference between an assessment and
12 an investigation.  And I believe you said you
13 weren't totally sure about what the difference was;
14 is that right?
15      A    Yes.  You asked me; and, yes, I said I'm

16 not totally sure.

17      Q    Okay.  According to DHS policy, an
18 assessment is conducted when a report does not
19 constitute a serious and immediate threat to a
20 child, whereas an investigation is done where there
21 is a serious and immediate threat to the safety of a
22 child.
23      A    That comports with what my --

24           MR. BINGHAM:  Excuse me.

25           THE WITNESS:  Sorry.
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1           MR. BINGHAM:  Was there a question

2 pending?  Because if so I want --

3      Q      (BY MS. INGBER) There was.  He kind of
4 guessed what my question would be.  Does that
5 generally -- is that generally consistent with what
6 you understood those terms to mean?
7           MR. BINGHAM:  Object to the form.  Now,

8 please, go ahead.

9           THE WITNESS:  Yes, it generally conforms

10 to what I'd consider to be my understanding of the

11 difference between an investigation and an

12 assessment.

13      Q      (BY MS. INGBER) So you understand that
14 assessments are generally less rigorous than
15 investigations?
16           MR. BINGHAM:  Object to form.  Go ahead.

17           THE WITNESS:  Both less rigorous and less

18 urgent.

19      Q      (BY MS. INGBER) And the children are not
20 removed from their homes during assessments?
21           MR. BINGHAM:  Only.  Go ahead.

22           THE WITNESS:  I didn't know whether or not

23 the severity of a potential concern about danger of

24 harm results in a removal of the child while that

25 investigation is being done or an assessment is
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1 being done.

2      Q      (BY MS. INGBER) And I'll represent to
3 you that according to DHS policy, children can only
4 be removed during investigations.  Assessments can
5 be upgraded to investigations if removal is
6 required.
7           And I want to point your attention now to
8 lines 112 and 113 of these same reports to show you
9 the -- what appears to be a change in the rate of

10 investigations versus assessments.  And fiscal year,
11 state fiscal year 2008, it was 42 percent
12 investigations versus 12 percent assessments.  The
13 next year it was 24 percent investigations and
14 approximately 24 percent assessments.  And the next
15 year investigations again went down to approximately
16 19 percent whereas assessments again went up to
17 26 percent.  Do you see that trend?
18      A    I do.

19      Q    Was this something you were aware of or
20 ever provided information on?
21      A    I do not believe so.

22      Q    So this was never discussed at Commission
23 meetings.
24      A    Not to my recollection.

25      Q    Is this issue, the changing ratio of
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1 investigations to assessments, given the differences
2 between those two modes, something that you think
3 should have been presented to and discussed with the
4 Commission?
5      A    It certainly seems to me that sort of the

6 front-end determinations about what we are

7 investigating, how we're determining where to

8 allocate our staff resources among referrals that

9 are received, the process by which we do it, that

10 that would be something that's important from an

11 oversight perspective for us to understand better.

12           And certainly to the extent that there are

13 material changes in our practices, whether or not

14 that is something that is part of a deliberate

15 improvement strategy or whether or not that's

16 something that's being caused by an extraneous event

17 or whether that's a reflection of a shortfall in

18 management attention to key performance indicators

19 would be something that I would want to understand

20 better.

21      Q    The next thing I want to show you requires
22 some math, which is really not my strong point.
23      A    I seem to recall it wasn't Marcia's

24 either.

25      Q    That's why we're lawyers.  So -- and this

Page 159

1 is about the rate of confirmed abuse and neglect.
2 So line 121 gives a number for "percentage of
3 investigations that were confirmed."  And I'll
4 represent to you that only investigations can be
5 confirmed.  Assessments don't have that as an
6 option.
7           And what I did is I took the number of
8 referrals received, subtracted the number screened
9 out to get a number of screened-in referrals.
10      A    Uh-huh.

11      Q    And then I use that as the denominator and
12 then used the number of confirmed as the numerator
13 to figure out a percentage of those screened in that
14 were actually confirmed.  Does that make sense?
15      A    Yes.  Although I presume that -- for

16 example, I'm just trying to make some sense of these

17 numbers seeing them for the first time, looking at

18 the one for fiscal 2008 that -- it shows that the

19 referrals received, there were 27,373 that were

20 accepted for investigation.

21      Q    Uh-huh.
22      A    The number that were -- completed an

23 investigation exceeds that number, 27,846.  So I

24 assume that's a timing difference, that there were

25 some from the previous fiscal year that were
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1 carryover and that's something that was accepted
2 perhaps at the end of -- towards the end of fiscal
3 year 2008, would not necessarily be expected to be
4 completed during fiscal year 2008.
5      Q    I will say that I don't know the exact
6 answer to that.  There are often those small
7 discrepancies.  Sometimes not so small
8 discrepancies.  Although that's a small one in these
9 reports.

10      A    Okay.
11      Q    And so I think there's probably a number
12 of ways you could -- you could figure this out.  The
13 one that I chose was just to try to figure out
14 screened ins.  So once we've screened out a big
15 pool, whatever's left either for investigation or
16 assessment, which percentage of those were actually
17 eventually confirmed as abuse and neglect.
18      A    Okay.
19      Q    Although I'm sure I could have done it
20 other ways.  And I'll represent to you that in
21 fiscal year 2008, 19 percent of screened-in
22 referrals were confirmed.  That went down to
23 16 percent in state fiscal year 2009 and went down
24 further to 14 percent in state fiscal year 2010.  So
25 that's a drop starting at 19 percent of about a
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1 quarter of that -- you know, a pretty big drop to
2 14 percent two years later.
3           Is this something that's ever been
4 discussed at Commission meetings?
5           MR. BINGHAM:  Object to the form.  Go

6 ahead.

7           THE WITNESS:  I don't recall that it ever

8 has been.

9      Q      (BY MS. INGBER) Does this surprise you
10 that there's been such a significant drop in the
11 number of confirmed cases of child abuse and neglect
12 in three years?
13           MR. BINGHAM:  Only.  Go ahead.

14           THE WITNESS:  Does it surprise me?  Yes,

15 it surprises me in a certain sense.  Again, I don't

16 know whether or not that was a part of the

17 deliberate strategy where someone set out as a

18 matter to try to change that or whether or not

19 that's just something that's happened without people

20 paying adequate attention to it.

21      Q      (BY MS. INGBER) Do you know what the
22 national average -- or have you ever been told what
23 the national average substantiation rate is?
24      A    I do not know, nor do I believe I've ever

25 been told.
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1      Q    Do you know whether -- whether Oklahoma --

2 so obviously you don't know whether Oklahoma is

3 lower or higher where it sits there.  And I'll tell

4 you that in 2009 -- federal fiscal year 2009

5 Oklahoma was at 14.6 percent substantiation compared

6 to the national average of 22.1 percent.  So quite

7 significantly lower.

8           Do you have an understanding or have you

9 ever discussed with anyone why the rate is so much

10 lower than the national average?

11      A    Insofar as this is the first time I've

12 been told -- other than in reading of the

13 depositions, this has not been at all something

14 that's been communicated by the staff, much less the

15 subject of any conversations that I'm aware of among

16 the Commission.

17      Q    I'm going to show you -- actually, I'm

18 going to mark two E-mails that you participated in.

19 The first is being marked as Exhibit 687.  It's an

20 April, 2010 E-mail.  And the second one is another

21 April, 2010 E-mail that's being marked as Exhibit --

22 this is the copy that -- I apologize.

23           MR. BINGHAM:  I have two, and this one --

24           MS. INGBER:  Yeah.  That's exactly what I

25 did wrong.  I'm going to give that one to Don.  I

Page 163

1 was wondering why it was exactly the same date.

2      Q      (BY MS. INGBER) This is -- actually it

3 is the same date, but a different E-mail,

4 Exhibit 688.  Just take a moment to look at those

5 E-mails.

6      A    I recall these.

7      Q    You do recall these E-mails?

8      A    I absolutely do.

9      Q    Do you generally recall the facts that

10 underlie -- one is a press release, I believe, and

11 one is a story from the Oklahoman.  Do you generally

12 recall the facts that underlie these?

13      A    Very generally.  I could refresh myself,

14 but I have a vague recollection of them.

15      Q    And just to read from the press release,

16 this is when "State Representative Mike Shelton

17 applauded Attorney General Drew Edmondson's effort

18 to protect four Liberian sisters who have been

19 placed with adoptive parents convicted of abuse."

20 Is that consistent with your general recollection?

21      A    Yes.

22      Q    Why did you send the press release and the

23 article to Commissioner Wilkinson?

24      A    When I read the story in the newspaper,

25 I -- again, this is shortly after I had come on to
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1 the Commission; and I was still trying to get a

2 better understanding of what our role as a

3 Commission was and how -- how to evaluate our

4 performance.  And as I said before, I generally

5 labored under the expectation that prior to an

6 article being in the newspaper, that we as a

7 Commission would be made aware of anything that was

8 high profile including something like this when a

9 state representative is involved in looking at

10 something.

11           So when I saw this story in the newspaper,

12 I called Aneta to ask her what she knew about it and

13 what she thought about it.  And I seem to recall

14 that she indicated that she had not read it and so I

15 offered to send her the information.

16      Q    Did you have any subsequent discussion

17 with Commissioner Wilkinson about this story?

18      A    Only that I -- I don't recall the

19 specifics of it.  I know that there were other

20 examples of instances where I forwarded her articles

21 and said, "Why don't we talk after you've had a

22 chance to take a look at it."  I don't recall

23 specifically either whether she and I spoke after

24 this one or what the content of any conversation

25 that we may have had was.
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1      Q    So it sounds like you've had a number of

2 similar conversations -- or a number of similar

3 situations with Commissioner Wilkinson where you

4 would forward --

5      A    Yes.

6      Q    Do you recall generally the types of

7 conversations you would have with her about these

8 topics?

9      A    Mostly just that, you know, my

10 understanding of what our role is as a Commission

11 should be both in terms of how we would come to know

12 about these kinds of things and what we would be

13 expecting from the staff in response to these.

14           I sort of would have imagined that the

15 Commission would behave very differently than what I

16 considered to be the very passive role that it

17 played and the fact that it did not seem to sort of

18 be overly concerned about things like when the

19 legislature was doing certain sorts of things or

20 when a judge was as critical as Judge Warren was in

21 this case about how the department was performing.

22      Q    And what would you have expected from the

23 staff in a situation like this one?

24      A    At a -- either -- ideally I would have

25 expected and liked to have seen a full written
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1 report about what I would consider to be our side of

2 the case or situation.  So that would be sort of

3 what I would hope for.  Without a full written

4 report kind of explaining context, additional

5 information, at a minimum I would have expected some

6 sort of verbal report and/or a heads up from folks

7 that said, "Hey, you know, there's going to be an

8 article in the paper," or, "We're being accused of

9 some things.  There's a lot more to say about it.

10 We'll talk about it at the next Commission meeting."

11 Something of that sort other than a kind of deep

12 silence and non-activity whatsoever which is what I

13 experienced.

14      Q    So it -- that's what you experienced?

15 You're not aware of anything that DHS did in

16 response to these -- to this incident?

17      A    I am not.

18      Q    I'm going to show you a document that has

19 been marked as Exhibit 689.  And this is an E-mail

20 to you from Director Hendrick dated June 2nd, 2010.

21 And it is an E-mail that includes a news story

22 about -- how do you pronounce her name?

23      A    Aja.

24      Q    Aja?  Aja Johnson.  About Aja Johnson's

25 death.  And that also attaches an OCCY report
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1 about -- about her death and her experiences with

2 DHS before that.  And in your cover E-mail, you say,

3 "Howard, I was quite disturbed to see this.  Can

4 you, please, call me at your earliest convenience to

5 discuss."

6           Do you generally recall Aja Johnson and

7 what happened to her?  And feel free to read through

8 this to refresh.

9      A    Yes, I generally recall.

10      Q    You write that you were "quite disturbed."

11 What was it that disturbed you other than the

12 obvious that she was -- she was murdered and abused?

13 If anything.

14      A    I mean, that -- I mean, just the -- fact

15 that it appeared to me from the reports, both the

16 press report as well as the OCCY report, that DHS

17 had an opportunity to prevent this had it been more

18 attentive to the situation.

19      Q    What response, if any, did you receive

20 from Director Hendrick?

21      A    I don't recall.

22      Q    You don't recall whether he responded at

23 all?

24      A    I don't recall.  I could certainly go back

25 and look and see on my cellphone records whether or
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1 not he called me back.  I certainly know that I have

2 experienced consistently throughout my time that

3 there is what I'd consider to be a culture of

4 nonresponsiveness to concerns via E-mail.

5           And so sort of while I certainly don't

6 think of E-mail as being a good way often to

7 describe or to respond to situations, I do think

8 that it is -- it has been concerning to me that

9 E-mails are frequently not even responded to in the

10 culture and that I would certainly think that as a

11 commissioner that there would be a level of response

12 to an E-mail or a concern that I raise that I have

13 not experienced.

14      Q    Do you know whether DHS took any steps,

15 whether it was to investigate further or to make any

16 changes -- in response to the incident involving Aja

17 Johnson?

18      A    I do not.

19      Q    So this isn't something that was ever

20 discussed at the Commission?

21      A    No.  And, in fact, you know, that's where

22 I was trying to remember whether or not -- you know,

23 my recollection was that this particular case that

24 this involved the same -- I don't remember whether

25 or not this involved the same office of DHS where
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1 there had been a previous death several years

2 earlier.  I've forgotten the name of the young child

3 who died a few years earlier.  But my recollection

4 was that at least in one case there was -- that

5 something happened in the same office, in the same

6 county.

7      Q    But, again, you're not aware of anything
8 that DHS did in response, whether they did or not,
9 you're not aware of it?

10      A    No.

11      Q    I'm going to show you an E-mail marked as
12 Exhibit 690.  And the subject of this E-mail is
13 "Fiddler case 92."  And in your bottom E-mail,
14 December 2nd, you write, "Hi, Howard.  I have been
15 quite distressed in reading the news reports.  When
16 will our internal report be done?  Please forward it
17 along to me as soon as it's complete.
18           "Richard, I would respectfully request
19 that we add this to the executive session agenda.
20 If possibly, I would like us to invite someone from
21 the Oklahoma Commission on Children and Youth to
22 discuss their report."
23           First, do you recall what the general
24 subject matter of this E-mail was?  What "Fiddler
25 case 92" is?
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1      A    I'm afraid I don't remember that one.

2      Q    Would it refresh your recollection if I

3 told you that Maggie May Trammel's mother's last

4 name was Fiddler?

5      A    Yes.

6      Q    So you now understand this E-mail to refer

7 to the death of Maggie May Trammel?

8      A    The Bartlesville case.

9      Q    The Bartlesville case, exactly.  Is

10 "Howard" Director Hendrick?

11      A    Yes.

12      Q    And "Richard" is Chairman DeVaughn?

13      A    Yes.

14      Q    You write again that you were "quite

15 distressed in reading the news reports."  Obviously

16 the death of any young child is always distressing.

17 Was there anything more than that that distressed

18 you about those news reports?

19      A    Again, I mean, I -- I don't recall all of

20 the specifics of that case; but I seem to recall

21 that there had been a series of allegations of calls

22 that had been made to the department about that

23 household prior to this tragedy happening.

24      Q    And then on December 5th, 2010, you write

25 again to Director Hendrick and Chairman DeVaughn.
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1 "Howard, nice seeing you Friday.  Great event.  Any
2 info on when our report will be complete?  Richard,
3 sorry we missed you.  Can you, please, confirm that
4 this will be on the agenda."
5           And then three days after that you write
6 the same thing, "Howard, when will internal report
7 be completed?  Richard, has agenda been amended to
8 include this?"  And that's on December 8th.  And
9 then it appears as though Commissioner DeVaughn
10 forwarded this to himself ten days later.
11           What response, if any, did you receive
12 from Director Hendrick to these E-mails?
13      A    I don't recall any written response.

14      Q    Any verbal response?
15      A    Not that I recall.

16      Q    What about from Chairman DeVaughn?  Was
17 this issue added to the agenda?
18      A    I don't believe that it was.  I don't

19 recall.

20      Q    Was there any discussion by the
21 Commission -- we've now -- strike that.
22           We've now discussed a series of terrible
23 child deaths since you joined the Commission.  They
24 were all from 2010.  Aja Johnson and Maggie May
25 Trammel and also the OCCY report that reflected
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1 their investigation of 82 death and near-death cases
2 which involved 430 prior referrals and their
3 conclusion that 27 percent of those referrals were
4 screened out inappropriately.
5           Putting all that together, have those
6 issues around inappropriate screen outs, child
7 deaths with multiple referrals ever been discussed
8 by the Commission?
9           MR. BINGHAM:  Object to the form.  And let

10 me also make this additional objection.  If the
11 witness is being asked whether or not any of these
12 child deaths were discussed in executive session, I
13 would object on that grounds.  But -- but,
14 otherwise, I don't -- I just object to the form
15 otherwise and --
16           MS. INGBER:  I -- I completely understand
17 what Don is saying.  Obviously if executive
18 session -- I would just amend that to say anytime
19 the lawyers were present.  So, please, exclude any
20 conversations with your attorneys.
21           MR. BINGHAM:  Any -- well, my -- in
22 addition, if I may, just because the content of
23 executive sessions are made confidential by state
24 law at least.  But I just wanted to state that.
25           MS. INGBER:  I believe that state law is
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1 different from privilege, but I think it's largely

2 an immaterial difference since I believe that

3 attorneys were always present during executive

4 session.

5      Q      (BY MS. INGBER) Anyway, excluding any

6 conversations -- any privileged conversations, were

7 any of these issues discussed by the Commission?

8      A    Not to my recollection.  I also want to

9 just say in -- with respect to that, in order for an

10 item to be even discussed in executive session, my

11 understanding of the Oklahoma Open Meeting Act is

12 that it still needs to appear on the Commission's

13 agenda.  I should also point out that never during

14 the time that I have been on the Commission or as a

15 part of my onboarding process was I made aware of

16 what the rules under the Oklahoma Open Meeting Act.

17           And given that that is one of the crucial

18 ways that we are expected as a Commission to govern

19 and we have to govern in accordance with that

20 familiarity with the Oklahoma Open Meeting Act, in

21 my mind, is essential for the performance of our

22 duties and responsibilities.

23           I happen to know about the Oklahoma Open

24 Meeting Act because my own organization is subject

25 to it.  So I'm very familiar with it, which is why I
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1 was, for example, specifically asking the

2 commissioner to put it on the agenda because I was

3 aware of the fact that if it were not on the agenda,

4 it could not be discussed even in executive session

5 and even with that conversation then being

6 privileged and outside of the scope of what would

7 happen in the public meeting.

8      Q    So let me ask it this way:  Has the case

9 of those four Liberian sisters who were placed in

10 that adoptive home with a history of abuse, the case

11 of Aja Johnson or Maggie May Trammel or the OCCY

12 report ever placed on the agenda of the Oklahoma

13 Commission for Human Services?

14           MR. BINGHAM:  And I have no objection to

15 that.  It would include open and executive sessions?

16           MS. INGBER:  Yes.  It would include open

17 and executive sessions.

18           MR. BINGHAM:  Yes.  And I have no

19 objection to the scope of that question.

20           THE WITNESS:  To my recollection, no.

21      Q      (BY MS. INGBER) And it's your

22 understanding that if it's not placed on the agenda,

23 it cannot be discussed.

24           MR. BINGHAM:  Object to the form only

25 because -- well, object to the form.  Go ahead,

Page 175

1 please.

2           THE WITNESS:  That's certainly my

3 understanding of Oklahoma Open Meeting Act with the

4 one caveat that in the event that -- there is a

5 provision that bodies can talk about something under

6 new business which is considered to be a matter that

7 has come up within the last 24 hours and that could

8 not have been reasonably foreseen prior to that.

9 And certainly none of these cases where I was

10 advocating that that happen would seem to satisfy

11 the criteria for new business.

12      Q      (BY MS. INGBER) Do you know whether DHS

13 took any steps in response to the Trammel case,

14 either an investigation or any changes?

15      A    I do not know.

16      Q    Would you agree that it's important for

17 child welfare workers to have manageable caseloads?

18      A    I absolutely think it's important for

19 child welfare workers to have manageable caseloads.

20      Q    Why?

21      A    I think because the ability of someone to

22 do what is extraordinarily difficult work both

23 emotionally and simply from a volume standpoint, we

24 have to set reasonable expectations for our work

25 force.  And setting reasonable expectations involves
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1 giving them a manageable amount of work to do.
2      Q    Has there ever been a discussion of
3 worker -- child welfare worker caseloads at the
4 Commission meetings?
5      A    I don't recall one.
6      Q    Do you know whether the Commission is
7 interested in reviewing worker caseloads?
8      A    I don't know the answer to that.  I
9 certainly know that one of the concerns that I had

10 with respect to the approval of the fiscal 2011
11 budget and a continuing concern that I have with
12 respect to consideration of the 2012 budget will
13 be -- is the extent to which our caseworkers have
14 manageable caseloads.
15           And insofar as I think that the budget is
16 a recommendation about the appropriate staffing
17 structure implicit in our Commission's approval of
18 the budget, is an implicit approval of the caseload
19 recommendations that are either explicitly being
20 made to us or are implicit in the underlying budget
21 document.
22      Q    And are you ever given any information by
23 DHS that would allow you to evaluate those caseload
24 levels?
25      A    I presume I could ask.  I've never been --
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1 that information has never been brought forthright
2 to us.
3      Q    So you believe you may be able to get that
4 information, but it's not information that has ever
5 been provided to you?
6      A    Correct.  And specifically, you know, with
7 respect to, for example, the consideration of next
8 year's budget, I was concerned about what I've seen
9 as proposed cuts in the child welfare area and why

10 they were being proposed and was told that it had to
11 do with the fact that there were fewer number of
12 kids that were coming into state custody.
13      Q    What is the magnitude of those cuts?
14      A    I don't recall specifically.  It's
15 certainly not a negligible amount.  It's several
16 million dollars in the child and family services
17 budget.  And there are additional ones.  So it's
18 difficult to see, but there are additional proposed
19 cuts in the field operations area.  So from my
20 understanding of the two areas that directly impact
21 child welfare services, those two budgets are both
22 places where cuts are being proposed.
23      Q    Were you given any information by anyone
24 at DHS in connection with those budgets to assure
25 you that the budget cuts would not impact the
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1 caseloads of workers?

2      A    I was not given any such information or

3 assurances.

4      Q    Do you have any idea of what actual child

5 welfare worker caseloads currently are?

6      A    I do not.

7      Q    Have you ever known what they are since --

8 at any time since you joined the Commission?

9      A    Only -- only through some of the external

10 reading that I've done.

11      Q    And that would be the deposition

12 transcripts?

13      A    Both that and I believe in some of the

14 expert reports.  I think particularly Viola

15 Miller's -- Vi Miller's report seems to reference

16 caseloads.

17      Q    And you're aware that there are

18 professional -- or standards from national

19 organizations about what caseloads for child welfare

20 workers should be?

21           MR. BINGHAM:  Object to the form.  Go

22 ahead.

23           THE WITNESS:  I'm specifically aware of

24 recommendations from the Child Welfare League, and I

25 believe also the Council on Accreditation.
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1      Q      (BY MS. INGBER) Do you know --

2           MR. BINGHAM:  Excuse me.  When you get to

3 a stopping pointed, could we just take a

4 five-minute, very brief break.  Again, whenever you

5 think it's appropriate.

6           MS. INGBER:  Sure.  And I'm happy to do

7 that sometime shortly.

8      Q      (BY MS. INGBER) Have you ever learned

9 how DHS tracks its child welfare worker caseloads?

10 And I want to set aside what you may have learned

11 from reading the expert reports or any of the

12 deposition transcripts?

13      A    In that case absolutely not.

14      Q    Do you think that's important information

15 for the Commission to understand?

16      A    I think to the extent that we are looking

17 at sort of key performance indicators and key

18 measures that are appropriate for us as a

19 Commission -- you know, I don't know what all of the

20 right ones should be in the area of the child

21 welfare division.  I would think that caseload and

22 the methodology by which caseload is being computed

23 and then sort of recommendations made to either

24 increase or decrease the requesting staffing, that

25 that would be highly relevant information for us as
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1 a Commission to see.

2      Q    And whatever method is used to calculate
3 caseload, you would agree that it's important that
4 all of a worker's responsibilities are included in
5 that measurement?
6      A    Yeah.  I mean, I would think that there's

7 some -- that some benchmark that is derived for

8 caseload incorporates the fact that -- you know,

9 that there's a set of attendant responsibilities for

10 managing a case and that's how you arrive at what a

11 good recommended caseload is.

12      Q    So if -- and this is just an example.  If
13 a child protective services worker has -- in a given
14 month has new cases and also has certain pending
15 cases from the previous month, would you agree that
16 it would be important to include both those pending
17 cases and the new cases in the caseload calculation?
18      A    I would think that that would be the

19 methodology just, again, not knowing what the

20 process is of assigning new cases.  I'm assuming

21 that new cases are, by and large, assigned sort

22 of -- in some sort of equitable fashion based on

23 the -- the existing caseload and the particular kind

24 of demands within that caseload of something that

25 might be pressing or due in a particular month or
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1 what have you.
2           So -- I guess on the overall from a --
3 what my expectation of management would be, that
4 there would be some rationale basis by which the
5 management is deciding who to assign new cases to
6 that's based on their current caseload and the
7 demands of their current caseload and within some
8 range of an acceptable norm.
9      Q    If, for example, DHS was reporting that

10 its child protective services workers had on average
11 ten cases a month, would it concern you if that ten
12 cases did not include any cases pending from the
13 previous month?  Would you believe that ten was an
14 accurate representation of what was really going on
15 with caseload?
16      A    Ask the question again.
17      Q    That was a terrible question, and I'm
18 happy to ask it again.
19      A    That's okay.
20      Q    I just want to put a hypothetical that --
21 let's say Mr. Johnson, since he is -- appears to be
22 primarily the person who deals with this or one of
23 them, if he was reporting to his superiors that the
24 average caseload for child protective services
25 workers was ten cases, but he was failing to include
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1 all pending cases in that calculation, do you
2 believe that would be an accurate reflection of the
3 true caseload of those workers?
4      A    No, I --

5           MR. BINGHAM:  Object to the form.  Go

6 ahead.  I'm sorry.

7           THE WITNESS:  I mean, I think if he was --

8 that that would be an incomplete way of measuring

9 the actual caseload on the child welfare worker.

10      Q      (BY MS. INGBER) Did you read
11 Mr. Johnson's testimony about how he tracks worker
12 caseloads?
13      A    I -- I skimmed it.  I'm not sure I would

14 say that I read it adequately to really respond much

15 to it.

16           MS. INGBER:  Why don't we -- let me just

17 ask one final question before our break.

18      Q      (BY MS. INGBER) Are you confident that
19 DHS is accurately tracking and monitoring its child
20 welfare workers' caseloads?
21      A    I have no information to be able to opine

22 about that.

23      Q    Do you think it's important for you as a
24 commissioner to have that information so you could
25 opine on it?
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1      A    I think given what I understand about the

2 importance of that at least as an important

3 indicator of how adequately staffed we are, it would

4 seem to me that that's an important piece of

5 information for us as a Commission to see on a

6 regular basis.

7      Q    But you don't?

8      A    We do not.

9           MS. INGBER:  Okay.  Let's take a brief

10 break.

11           VIDEOGRAPHER:  Let's go off the record at

12 2:08.

13           (A recess was taken from 2:08 PM to 2:19

14 PM.)

15           VIDEOGRAPHER:  We're back on the record at

16 2:19.

17      Q      (BY MS. INGBER) Commissioner Dow, would

18 you agree that among DHS's responsibilities to the

19 children in its care is a responsibility to ensure

20 that children aren't unnecessarily moved from

21 placement to placement while in foster care?

22      A    I would -- yes.

23           MR. BINGHAM:  And I assume that -- and the

24 reason I didn't object is because you clarified that

25 responsibilities -- you're not asking for a legal

Page 184

1 definition.  Thank you.
2      Q      (BY MS. INGBER) Yes.  At no point am I
3 asking for responsibility as a legal definition.
4 Absolutely.
5           MR. BINGHAM:  Thank you.
6           MS. INGBER:  And if there was any -- I
7 just want to say for the record if there was any --
8 I hope you understood what I meant as I -- as I
9 spoke throughout, but that was certainly what I

10 meant from the beginning of the deposition
11 throughout.
12      Q      (BY MS. INGBER) Why do you believe that
13 placement stability is important, if you do?
14      A    Well, from the little bit of knowledge
15 that I have around the disruption in children's
16 lives and the development -- child development
17 process and the emotional harm, the frequency of
18 moves makes it much more difficult for children to
19 connect and -- and recover from the kinds of neglect
20 and/or abuse that they've experienced.
21           So that from an ideal standpoint one wants
22 to minimize any additional trauma that the children
23 have and sort of avoid making it more difficult for
24 children to develop the kind of attachments to
25 caring adults that ideally they should have.
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1      Q    Do you recall any discussion at Commission

2 meetings about placement stability?

3      A    I do not.

4      Q    Have you ever been provided with any

5 information from anyone at DHS about placement

6 stability?

7      A    I -- it is possible that in some of the

8 documents that I've received, it's there.  It's

9 certainly never been anything that has been brought

10 to my attention as an important sort of indicator

11 for how our system is performing.

12      Q    Do you believe that it is an important

13 indicator for how the system is performing?

14      A    From the kinds of information that I've

15 reviewed and subsequently learned about from others,

16 it seems to be that that's among the kinds of

17 performance indicators that one should look to to

18 determine whether or not a system is performing

19 well.

20      Q    When you said -- you said, "From the kinds

21 of information that I've reviewed and subsequently

22 learned about from others."  Can you just describe

23 the sources that you're discussing there?

24      A    Yeah.  I'm talking about the kind of

25 outside reading that I've done about child welfare



Steven Dow 6/13/2011 48
Page 186

1 systems and expert reports that I've read and

2 information that I've tried to gather about how to

3 perform in my role so that I'm able to evaluate

4 whether or not we're doing the job we should be

5 doing as an agency.

6      Q    Are you familiar with the Hornby Zeller

7 audit's findings with respect to placement

8 stability?

9      A    Yes.  Although I'd need to review them in

10 more detail.  But I certainly remember that section

11 of the report that talks about them.

12      Q    So I'll just point you towards the Hornby

13 Zeller audit.  And I believe pages 13 to 14 discuss

14 placement stability.  And I'll just refresh your

15 recollection.  It says, "Children also need some

16 sense of predictability in their lives, and for that

17 they need at a minimum not to be moved from home to

18 home."

19           And then it discusses how ACF -- ACF

20 measures placement stability by calculating the

21 percentage of children who have experienced two or

22 fewer placement settings and done so for three

23 groups of children, those in care less than one

24 year, those in care one to two years and those in

25 care over two years.  And concludes, "For every
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1 group, Oklahoma falls far into the bottom half of
2 all states."And then there's a graph on the
3 following page, page 14 that shows that.
4           And then the report goes on to say, "The
5 lack of stability in children's placements is
6 actually even more serious than these figures
7 suggest.  And it goes on to explain why, because of
8 some differences in the way Oklahoma calculates and
9 reports its data.
10           And then at the top of page 15 it reads,
11 "What the table shows is that for no age group, not
12 even those under two years of age is DHS able to
13 provide as stable a living arrangement in the first
14 three months as half of the states provide in the
15 first year."
16           Now, I know that you're not familiar with
17 Hornby-Zeller's credentials; but this appears, would
18 you agree, to be based on federal government data?
19 ACF is children and families.
20      A    Yes, absolutely.

21      Q    Were you aware of -- of this portion of
22 the Hornby Zeller report?
23      A    Yes, I was.

24      Q    Were you concerned about this portion of
25 the report?
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1      A    Again, sort of not knowing whether or not
2 there was a different way of analyzing the
3 information, I was hesitant to jump to a conclusion.
4 But as I read the report for the first time, this
5 was certainly among the areas that caused me
6 concern.
7      Q    I'm going to show you -- this is
8 Exhibit 388.  And it's an internal DHS report on the
9 stability of out-of-home placement.  And at the top

10 it sets out the federal standard which I believe is
11 actually correct, 86.7 percent.  This is for fiscal
12 year 2010.
13           And if you look at the first line in the
14 chart below, it says, "Percentage with less than
15 three placements."  And that's of the children in
16 out-of-home care for less than 12 months.  72.5
17 percent of children -- of those children have had
18 less than three placements.  Which means that
19 something about 27.5 percent of children in
20 out-of-home care for less than 12 months have had
21 three or more placements.  Do you see that
22 information?
23      A    I do.
24      Q    And I will represent to you that that 72.5
25 is actually a slight decrease from the two prior
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1 years where it remained steady.  So to give you some
2 sense of the trend.  Unfortunately, I didn't bring
3 those reports with me.  But I believe it was
4 73-point -- I want to say 73.9 in the two prior
5 years, federal fiscal years.  Is this the type of --
6      A    Again, just to clarify.
7      Q    Sure.
8      A    That's 72.5 percent have had fewer than
9 three placements?

10      Q    In less than a year.
11      A    In less than a year.
12      Q    Yes.
13      A    And the -- and the standard that we are
14 supposed to meet for that is 86.7?
15      Q    That's right.
16      A    Okay.
17      Q    And the Hornby Zeller audit was talking
18 about DHS falling far into the bottom half of the
19 states on this measure.  And that was in 2009.  And
20 this has largely stayed the same since then, I
21 believe.
22           Is this the type of information that's
23 reported to the Commission?
24      A    I don't believe I have ever known it to be
25 reported to the Commission.
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1      Q    Do you believe that DHS is meeting its

2 responsibilities to the children in its care --

3 again, not legal responsibilities, but

4 responsibilities as a child welfare agency with

5 respect to placement stability based on this data?

6      A    I think that if the federal standard is a

7 recommended standard, it would certainly concern me

8 that we're not achieving the federal recommendation.

9 If the federal standard is a minimum standard that

10 is expected of an agency that's receiving funding

11 from ACF, I'd say my level of concern increases even

12 to a higher level.  And I don't know which of those

13 it is.

14      Q    Do you think this is important information

15 for the Commission to be receiving, information --

16 at least some information about placement stability

17 and how DHS is performing?

18      A    Absolutely.  I mean, it strikes me that it

19 is another one of the kind of indicators that we

20 would want to look to across a number of indicators

21 for a very large and complex system to understand

22 how it's performing.  And I would also want to know

23 what the relative number is compared to where we've

24 been and what direction is being set for where the

25 Commission believes it ought to go.
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1      Q    Is one of DHS's responsibilities as a
2 child welfare agency to ensure that the children in
3 its care are able to maintain connections with their
4 families?
5      A    It would seem to me that that's something

6 that one would aspire to do.

7      Q    Do you think it's important for children
8 for them to be able to maintain connections with
9 their parents and other relatives, assuming, of
10 course, safety being paramount?
11      A    Absolutely.  I should also say on this

12 chart that you provided, you know, I would -- I

13 mean, I think the overall context for seeing the

14 performance across each area is useful insofar as

15 every one of the areas is underperforming the

16 federal standard.

17           If the overall average were below the

18 federal standard, but there were outliers, that

19 might explain an underperformance.  But the fact

20 that no area is meeting much less exceeding the

21 federal standard would -- would, again, give me even

22 bigger concerns as a commissioner.

23      Q    I am going to show you a -- this is a
24 calendar year 2010 report that's been previously
25 marked as Exhibit 426.  We looked at a slightly
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1 different version of this, just the first page for
2 three -- three years.  But this is a complete
3 report, all eight pages.  And this is for calender
4 year 2010.
5           And before we discuss this report,
6 specifically you had testified that you thought it
7 was among DHS's responsibilities to ensure that
8 children are maintaining family connections.  Can
9 you explain to me why you think that's important?

10      A    Well, I'm assuming that -- without great
11 knowledge or expertise, that from the standpoint of
12 overall child development, it is important for
13 children to maintain a relationship with their
14 families and that the overall preference should be
15 that we avoid institutional care and disrupting them
16 and try to the maximum extent possible to help them
17 and their families get to the point that the child
18 can be -- remain with the family and that there are
19 ways of helping the family improve its situation.
20 And that it should be in a very small minority of
21 cases that we are looking to disrupt the child from
22 their connection to the family.
23      Q    Do you know whether DHS has any policies
24 on the frequency with which children should be
25 visiting with their parents when that's not -- when
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1 that's a good decision for them to be visiting with
2 their parents?
3      A    I don't.  I do not know.

4      Q    Would you expect DHS to have such
5 policies?
6      A    I would hope that there are basic

7 guidelines that sort of are, again, sort of general

8 guidelines around which those might not be rigidly

9 adhered to in individual circumstances, but they

10 would basically be sort of general guidelines that

11 we would be aspiring to achieve.

12      Q    And I'll represent to you that DHS does,
13 in fact, have such a policy and it requires a
14 minimum of monthly visits between children and
15 parents.
16           What about visits between workers and
17 parents, so a child's workers and that child's
18 parents?  Do you know whether DHS has any policies
19 or guidelines around the frequency with which those
20 visits should happen?
21      A    I do not.  I mean, again, you know, my

22 expectation would be that on -- that those kind of

23 expectations would then sort of help lead to a sense

24 of what the appropriate caseload is, understanding

25 that with every caseload there's a set of
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1 expectations that a caseworker would be meeting on a

2 regular basis with the families of children that

3 we're working on.

4      Q    And, again, DHS does, in fact, have such a

5 policy, I'll represent to you; and it also requires

6 monthly contact between workers -- children workers

7 and that child's parents.  Has there ever been any

8 discussion of worker/parent contact or parent/child

9 visitation at Commission meetings?

10      A    Not that I recall.

11      Q    Has any data ever been presented to the

12 Commission about the frequency with which those

13 policy expectations are being met?

14      A    Not that I recall.

15      Q    I'm going draw your attention to the final

16 page of this report.  It's the page that ends in

17 Bates number 11271.  And there is -- once we get to

18 that page -- a section near the bottom that says

19 "parent/child visitation," line 520 and 521.

20      A    Got it.

21      Q    And it says, "Number of parent/child

22 visits due," and then gives a percentage for the

23 number of visits completed, which is 14.58 percent.

24 And right below that is "worker/parent contacts" and

25 the percentage of worker/parent contacts due that
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1 were completed is 41 percent.  Do you see those

2 numbers there?

3      A    I do.

4      Q    This isn't information you've ever been

5 provided before?

6      A    It is not, to my recollection.

7      Q    Does that concern you that DHS's own

8 policies with respect to parent/child visitation and

9 worker/parent contacts appeared not to be met in a

10 large number of cases?

11      A    It certainly concerns me that we are only

12 adhering to our own internal standards, in one

13 instance, a very small minority of the cases; and in

14 the other instance, a large minority, but still a

15 minority of the cases.

16      Q    Do you think it's important for DHS to

17 adhere to its own policies?

18      A    Absolutely.  And I think that to the

19 extent that it is not adhering to its own policies,

20 assuming that those policies were set by the

21 Commission, it's important that the Commission know

22 that those policies are not being adhered to, either

23 through a process by which staff is reporting that

24 up to us or through some other means of oversight

25 that the Commission would put in place to ensure
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1 that our -- that we have some sort of other way of

2 determining whether or not the staff is performing

3 in accordance with the policies that we've

4 established.

5      Q    And according to the Oklahoma
6 Constitution, is it correct to say that the
7 Commission is responsible for adopting child welfare
8 related rules and regulations?
9      A    I don't know that that's a constitutional

10 provision.  But if you -- if it would be in

11 Article 25, I think the Article 25 responsibilities

12 are fairly broad, I assume.  But I don't recall any

13 specific recollection of anything other than just

14 saying the Department of Public Welfare.

15      Q    I'll just read you to -- and I just won't
16 bother to mark it.  But this is from the Oklahoma
17 Constitution, Article 25, Section 4, "The Commission
18 shall formulate the policies and adopt rules and
19 regulations for the effective administration of the
20 duties of the department."
21           Does that refresh your recollection that
22 the Commission is responsible for formulating
23 policies and adopting rules and regulations?
24      A    Yes.  I'm just saying, I -- you know, I

25 don't know what the determine -- I did not recall
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1 that there was a constitutional provision that
2 charged us with responsibility and oversight of the
3 child welfare area.  So I'm assuming that there's
4 some statute by which DHS is in charge of child
5 welfare as opposed to, say, a different department.
6      Q    Understood.  So you certainly think that
7 if DHS is not meeting the policies as those policies
8 are adopted by the Commission, that that should be
9 reported to the Commission in some fashion?

10      A    I would hope that we would be made aware
11 of that.
12      Q    Would you agree that one of DHS's
13 responsibilities to the children in its care is to
14 ensure that those children are placed in appropriate
15 placements that are able to meet their needs?
16      A    I would agree with that.
17      Q    When do you think, if at all, it's
18 appropriate to place a child in a shelter?
19      A    Again, from my limited knowledge, I would
20 hope that the instances in which a child is placed
21 in a shelter are few and far between and that it
22 would only be when there is an urgent situation and
23 no alternative arrangements that are more
24 comfortable for the child would -- are available.
25 And by "more comfortable," I mean sort of --
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1 probably in some other form of care that doesn't
2 involve institutional care.
3      Q    So a more family-like setting?
4      A    Yes.
5      Q    Are shelters ever able to meet the needs
6 of children?
7      A    I assume that there are instances in which
8 certain categories of children and the kind of level
9 of professional expertise that can happen in a
10 shelter environment probably are more appropriate.
11 Again, I'm not an expert in that; but I can imagine
12 that there really are certain categories of children
13 and/or situations where shelter care or some kind of
14 specialized shelter care is in the best interests of
15 the child.
16      Q    So in certain limited situations it may be
17 appropriate?
18      A    Yes.  That would be my kind of, again, you
19 know, amateur understanding of it.
20      Q    Do you think there should be any limits on
21 the length of time that a child spends in a shelter?
22      A    Again, I don't know what sort of --
23 experts would say about that.  I would certainly
24 think that we ought to adopt policies that would be
25 in keeping with expert recommendations around
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1 something like that and then monitoring on a regular

2 basis the extent to which our systems are comporting

3 with that kind of standard.

4      Q    What discussions, if any, have there been
5 about shelter usage, both, you know, the percentage
6 of children that are placed in shelters or other
7 ways of calculating usage and also the length of
8 time children stay in shelters, at the Commission
9 meetings?
10      A    The only conversations that I recall of

11 that at all -- and my recollection of them is

12 fuzzy -- have to do with some presentations around

13 what had happened as a result of the change in the

14 standing orders with respect to the shelter, the

15 Laura Dester and Pauline Mayer -- is that what it's

16 called?  An Oklahoma City shelter.

17           And I also seem to recall that there was a

18 presentation at one of the Commission meetings --

19 although it could have been at that legislative

20 oversight meeting -- about the staffing in the

21 Oklahoma City shelter and the process that they were

22 using.

23      Q    You said that there was a presentation
24 around what had happened as a result of the change
25 in the standing orders.  What changes, if any, were

Page 200

1 there as a result of changes in those standing
2 orders?
3      A    What changes were there in DHS policies
4 or --
5      Q    Changes in -- really changes with
6 respect to shelter usage.
7      A    I simply sort of recall a -- what was
8 represented as a dramatic decrease in the number of
9 children coming into the emergency shelters in both

10 of those instances as a result of that change.  I
11 don't recall what the specific changes in numbers
12 were in terms of the difference.  And, again, I'm
13 hazy about whether that happened either at a
14 Commission -- regular Commission meeting, at the
15 retreat or at the meeting that the legislature
16 called to review progress with House Bill 1734.
17      Q    Do you know whether the overall proportion
18 of children placed in shelters has decreased?
19 Obviously there's been a decrease in the population.
20 So the absolute number of children placed in
21 shelters you would expect would decrease.  But do
22 you know whether the -- as a percentage or a
23 proportion there's been a decrease?
24      A    I only know what -- from what I've
25 gathered from reading the other depositions.
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1      Q    Okay.  But aside from that?
2      A    But that was -- I mean, that information

3 was the first I had seen of that way of looking at

4 shelter utilization as a -- as a sort of appropriate

5 benchmark of our performance.

6      Q    Do you believe that shelter utilization is
7 one of the important benchmarks of DHS's
8 performance?
9      A    Again, in -- in a sort of -- I'm not --

10 I'm not sufficiently knowledgeable to know what the

11 key performance indicators are.  It seems to me from

12 the little bit that I have learned that among others

13 that would be one that one would be looking at

14 across a range of indicators to know how the system

15 is performing.

16      Q    Understood.  And I take your point that
17 you can never just look at one indicator.  Obviously
18 there are many.  So I take that -- for you to say
19 that, to the best of your knowledge, that should be
20 one of the ones on the list.  Would that be correct?
21      A    Yes.

22      Q    Do you remember that HZA -- the audit
23 report made findings with respect to shelter usage?
24      A    Yes, I do.

25      Q    I'll draw your attention to page 45 of
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1 that report.  Which has a chart on it that shows the
2 initial placement of children.  And this is as of
3 March 31st, 2008.  That 56 percent of children were
4 placed initially in a shelter after removal from
5 their home; and of those, 9 percent stay for longer
6 than one month.
7           And I'll represent to you that DH
8 policy -- DHS policy limits children six and up to
9 a -- recommends a stay of only 30 days.  I will say
10 that one 30-day extension is allowed, but that the
11 policy does set out a 30-day limit on those shelter
12 stays.
13           And then on page 57, Hornby Zeller
14 actually recommended with respect to its shelters
15 that DHS should phase out the two large
16 publicly-funded shelters and replace them with
17 emergency foster homes when alternative placements
18 such as neighbors and relatives cannot be found.
19           And underneath that recommendation it
20 says, "OAC" -- which I take to -- understand to be
21 the Oklahoma Administrative Code -- "limits the
22 amount of time children can stay in shelters, which
23 is consistently violated."  And then it goes on to
24 describe the recommendation further.
25           Were you concerned -- understanding the
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1 limitations -- what you view as the possible
2 limitations of the Hornby Zeller report, just on
3 reading this, did that concern you, the use of
4 shelters?
5      A    Absolutely.
6      Q    And I want to show you -- go back to this
7 Exhibit 426 which is that calendar year 2010 report.
8 So this is a few years after the data in the Hornby
9 Zeller audit.  And turn your attention to page 3.
10 And line 182 sets out the number of children placed
11 in a shelter.  It's 4,171.  Do you see that?
12      A    I do.
13      Q    And then if you look on the next page,
14 line 250, it gives you a number for the number of
15 children in DHS custody of 12,429.
16      A    Right.
17      Q    So roughly a third of those children were
18 placed in shelters in calendar year 2010.  Do you
19 see that?
20      A    Yes.
21      Q    And then in addition on line 186 it shows
22 the number and percentage of the children placed in
23 shelters who remained over 30 days.  And that's just
24 over 15 percent.  Do you see that?
25      A    Yeah.  That -- that 18 -- or that --
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1      Q    182 is line item.

2      A    -- 182 is line item 182?

3      Q    Exactly.  Exactly.

4      A    Gotcha, yeah.

5      Q    Does that concern you, the overall

6 percentage of children placed in shelters as well as

7 the number of children placed over 30 days?

8      A    Again, you know, I don't -- I don't know

9 what the relative performance on this is, how to

10 compare it to sort of best practices.  I certainly

11 am concerned when I see -- would want to understand

12 better performance about that and sort of why staff

13 would think that that is either okay or, say, "It's

14 not okay, and we're moving in the direction of

15 changing that."

16           I think I would certainly also be

17 extremely concerned to the extent that there are

18 specific regulations that are triggered as a result

19 of children remaining in shelters more than 30 days,

20 that there are mechanisms through which the staff

21 and then ultimately the Commission are monitoring

22 the extent to which we are not violating such

23 standards.

24      Q    Are you aware of whether DHS currently has

25 a sufficient number of foster homes?
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1      A    I have -- I don't know how to define

2 "sufficient number."  I understand that there are

3 concerns that we do not have an adequate number, but

4 I don't know how -- what -- how to define

5 "sufficient."

6      Q    Right.  Understanding that there might be

7 some absolute perfect number and you -- you know,

8 who knows who knows that.  But you say that

9 you've -- you understand that there have been

10 concerns.  Who has expressed those concerns?

11      A    Those are concerns that I have read in,

12 again, external reports about DHS and the extent to

13 which our -- kind of conversations that I've had

14 with people who sort of deal with the child welfare

15 system.

16      Q    Can you name any specific people?

17      A    No.  I mean, not in specific.  I mean, I

18 was at, for example, a meeting in Tulsa that

19 consisted of a large number of people who have some

20 interaction with the child welfare system and were

21 coming up with a list of ideas that they had for

22 improvements.  And I seem to recall that there was a

23 great deal of conversation about the adequacy of the

24 number of family -- foster families and the quality

25 of the foster families that were available.
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1      Q    And when was that meeting?

2      A    It was in probably April.

3      Q    April of this year, April of 2011?

4      A    Yes, '11, uh-huh.

5      Q    Do you know whether anyone at DHS,

6 Director Hendrick or any of his managers, have

7 concerns about the adequacy of the number of foster

8 homes?

9      A    I've never gotten the sense from, again,

10 either any of the reports that we've received or the

11 priorities that have been identified or any of the

12 budget documents that somehow there's a concern that

13 we have to do something to increase the supply

14 and/or the quality of the supply.

15      Q    So if they do have those concerns, they

16 have not shared them with the Commission?

17      A    Correct.  And they certainly have not been

18 endorsed or ratified by the Commission as important

19 priorities for the department.

20      Q    And you mentioned a couple of times

21 concerns that people expressed to you about both the

22 supply itself and "the quality of the supply."  Can

23 you describe what you're referring to when you say

24 "the quality of the supply"?

25      A    Whether or not the -- you know, I think to
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1 be effective as a foster care family requires that

2 families be trained and understand how to help kids

3 that are experiencing real difficulties.  And, you

4 know -- and so the extent to which they actually

5 have the kind of supports to both deal with the kind

6 of needs that children have and, quite frankly, the

7 additional financial burden that it often imposes in

8 caring for -- for an additional member of the

9 household are simply sort of issues that I would

10 think are important issues for the department to

11 make sure before we place a child in a foster home.

12      Q    And you were saying that at a meeting in

13 April of 2011, these concerns were discussed?

14      A    I mean, that -- that was among ones that I

15 remember being discussed.  There were other venues

16 where I've heard other concerns about whether or not

17 sort of we're doing everything that we should be

18 doing to make sure that the foster homes that are

19 available are helping the kids.

20      Q    So you've heard from a number of different

21 sources that there are those concerns?

22      A    Yes.

23      Q    Has the question of a shortage in number

24 or in quality of foster homes ever been discussed at

25 the Commission meetings?
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1      A    Not to my recollection.

2      Q    Do you think that's an important issue for

3 the Commission to consider and discuss?

4      A    Again, I'm -- in terms of the multiple

5 indicators that I would look for for the quality of

6 the functioning of our child welfare system, I think

7 that would strike me as a reasonable one to have.

8      Q    You mentioned that it can be a financial

9 burden in some ways for a foster family to care for

10 a child.  Do you know what -- how much DHS currently

11 pays foster parents?

12      A    I do not recall what the number is on a

13 monthly basis.

14      Q    I'm going to show you what's previously

15 been marked as Exhibit 509.  This is the rate

16 schedule for the children and family services

17 division, and it sets out the rates paid to various

18 categories of foster care resources.  So on the

19 first page it sets out the reimbursement rates for

20 regular foster care which range from $365 a month to

21 $498.33 a month, depending on the child's age.  Do

22 you see that?

23      A    Yes, I do.

24      Q    And do you see that the rate hasn't

25 changed since September 1st, 2006?
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1      A    I -- I'm assuming this is the current rate
2 schedule, that's what I --
3      Q    Yes.  To the best of my knowledge, this is
4 current -- those rates are correct as of today.
5      A    Okay.
6      Q    Do you have any concerns about the fact
7 that those rates haven't increased in five years?
8      A    Well, I certainly have -- again, not
9 knowing whether or not the context, whether or not

10 those rates are adequate for what the financial
11 estimated burden is to the family, it's difficult to
12 opine about that.  I can say from, again, some of
13 the additional information that I've read, that I've
14 seen, that concerns have been expressed by others
15 about the sort of reasonableness of those rates and
16 whether or not the rates are potentially inadequate
17 to enlist the kinds of families that we want to be
18 able to have so that the families are not coming out
19 of pocket in order to do a service for the state.
20           So, you know, I think from an overall
21 policy making standpoint, my expectation would be
22 that we are on a regular basis estimating the extent
23 to which our -- the rates that we're paying we
24 believe are adequate; and to the extent that they're
25 not adequate, we're trying to figure out how to get
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1 the resources from the appropriators to ensure that
2 we could be making adequate reimbursement.
3      Q    Do you -- you discussed that the -- your
4 expectation would be that on a regular basis there's
5 an estimation of the extent to which the rates are
6 adequate.  Do you know whether any regular --
7 whether any such regular analysis is done by DHS?
8      A    It's possible that it's being done.  It's
9 certainly not being, to my recollection, reported on
10 to the Commission.
11      Q    So understanding that you don't know what
12 the actual rate is, you do think it's something that
13 should be analyzed and investigated by DHS?
14      A    I would certainly hope it is.
15      Q    Do you think it's something that should be
16 discussed with the Commission?
17      A    Again, to the extent that -- within the
18 approval, I would think that something like this
19 would be something that would be discussed in
20 conjunction with the budget approval process.
21      Q    But it's not?
22      A    In the last year's budget, I don't recall
23 any conversation with regard to that; and in the
24 documents that I've seen to date on the request for
25 the upcoming budget year, I also have not seen
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1 anything.

2      Q    I want to talk about one more indicator of
3 performance.  And that's the timeliness of
4 investigations and assessments.  Would you agree
5 that among DHS's responsibilities as a child welfare
6 agency is to ensure that the response to referrals
7 of abuse or neglect is timely?  Whatever you define
8 timely to be?
9      A    Absolutely.

10      Q    And why do you think that's important?
11      A    Well, I think because when something has

12 gotten past the screen-out stage and we've deemed it

13 to be something that is worthy of either an

14 assessment or an investigation, that we have

15 determined that the concern -- that there's a

16 potential real concern there of a child who's being

17 abused or neglected or harmed in such way.  And so I

18 would hope, then, that within the constraint of the

19 resources that are available to us, we're trying to

20 investigate or pursue that on a timely basis.

21      Q    I understand that there is some
22 presentation by Director Youngblood (sic) on --
23 related to investigations and referrals and backlog.
24 Other than what we've already discussed in
25 connection with Mr. Youngblood's report, is there
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1 any other discussion about the timely completion of
2 investigations and assessments at Commission
3 meetings?
4      A    No.  Again, my experience of those reports

5 to date has been that they are quite perfunctory and

6 routine with virtually no conversations or

7 elaboration by either members of the Commission or

8 staff.

9      Q    I'll represent to you that DHS has
10 policies about timeliness, as perhaps you would
11 expect.  Investigations and assessments are supposed
12 to be completed within 30 days, extensions are --
13 can be requested and granted for up to 60 days.
14 Just to have that as background.  I believe that
15 that's correct.  And I'm going to draw your
16 attention back to Exhibit 426.
17      A    Okay.

18      Q    I would guess it would be this one.  This
19 is sort of the bottom of page 1.  And this, again,
20 is for calendar year 2010.  If you'll look at line
21 130.  And this is for completed Priority I
22 investigations.  It says that in 53.5 percent of
23 Priority I investigations, the last interview was
24 within 30 days of initiation; and 75.46 percent were
25 completed within 60 days.  Do you see that?
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1      A    I do.

2      Q    If you look down for Priority II
3 investigations, 40 percent is where the last
4 interview with is within 30 days; 69 percent were
5 completed within 20 -- within 60 days.  If you'll
6 look at the second page of this report, line 150 and
7 151, this is Priority I assessments, 50.91 percent
8 had the last interview in 30 days of initiation;
9 76.42 percent were completed within 60 days.  And

10 for Priority II assessments, within 30 days,
11 45.30 percent had the last interview completed and
12 73.57 percent were completed within 60 days.
13           So it shows that in all categories a
14 minimum of about 25 percent were not completed
15 within 60 days which is with an extension, and that
16 between 40 and 54 percent didn't have the last --
17 were the percentage where the last interview was
18 completed within 30 days.
19           Has data of this type of ever been
20 presented to the Commission about the percentage of
21 investigations and assessments that are being
22 completed within DHS's own policies?
23      A    Not to my recollection.

24      Q    Does this concern you?
25      A    Absolutely.
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1      Q    What about it concerns you?

2      A    Well, I mean, I think that, number one,

3 anytime we're not adhering to our own policies,

4 that's information that I think is something that

5 ought to be brought to the Commission's attention.

6 It speaks to whether or not the staff is doing what

7 is expected of them.  And I think that sort of the

8 absolute minimum would be that staff is adhering to

9 the policies that have been set.

10           To the extent that the staff has some

11 explanation for why those things are not happening,

12 that would be information that I think would be

13 important for us to have relative to evaluating

14 their performance.  And, for example, if -- you

15 know, if the issue is that we simply don't have an

16 adequate number of caseworkers available and the

17 caseloads are too high so the impact of these high

18 caseloads is that we're not able to adhere to our

19 own policies and hence we are going to make a

20 recommendation that we allocate more resources to be

21 able to hire more caseworkers so we can drive down

22 this and increase our -- the extent to which we are

23 achieving that benchmark, that would be something

24 that I would think that the Commission ought to

25 endorse and embrace.

Page 215

1           You know, to the extent that this is

2 probative of, "Hey, you know, our existing staff, we

3 think that the caseloads are adequate and they're

4 not getting the job done," I would hope that the

5 issue would be that we have issues around the

6 performance of the staff that would be being dealt

7 with as performance issues rather than resource

8 constraint issues.

9      Q    But it would be fair to say that without
10 being provided this information and any explanations
11 or context, the Commission is not able to analyze
12 what's really behind this?
13      A    Absolutely accurate to say that.

14      Q    And just overall, do you think that the
15 commissioners should be provided with information
16 both about how DHS is performing to federal
17 standards and also about how DHS is performing in
18 order to meet its own policies?
19      A    I think both are important as well as

20 other requirements from, for example, state law that

21 might be ones that we have not necessarily enacted

22 into policies, but which we are also expected to

23 adhere to.

24      Q    And presumably also information about
25 whether DHS is meeting either minimum or best
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1 practice standards, whether -- even if those are not
2 in federal --
3      A    Ideally from my standpoint one could --

4 one would also be provided with that information.

5      Q    But you don't feel that as a commissioner
6 you have been provided with all of that information?
7      A    I don't feel like I've been provided with

8 any of it.

9      Q    Are you familiar with the Council on
10 Accreditation?
11      A    Yes, I am.

12      Q    And are you aware that it sets -- has
13 standards that it sets for child welfare
14 organizations because it's an accrediting
15 organization?
16      A    Yes, I am.

17      Q    Are you aware of the state statute that
18 require DHS custody to be accredited by the National
19 Council on Accreditation?
20      A    Yes, I am.

21      Q    How did you come to learn about that
22 statute?
23      A    I believe that I came to learn about it in

24 the -- in the course of understanding this

25 litigation.
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1      Q    Is DHS currently accredited by the Council
2 on Accreditation?
3      A    As far as I understand it, we are not, nor
4 are there any immediate plans for us to become so
5 accredited or even pursue that.
6      Q    Do you know whether any DHS shelter or
7 group home or other DHS facility is accredited by
8 the Council on Accreditation?
9      A    I do not know that.

10      Q    Has the Commission ever discussed the
11 issue of COA accreditation?
12      A    Since I have been on the Commission, I
13 don't recall that ever happening.
14      Q    Does it concern you that DHS is not
15 fulfilling its obligations under the state statute?
16      A    Absolutely.
17      Q    Do you believe this is something the
18 Commission should have been made aware of so it
19 could discuss this issue?
20      A    I believe anytime that we are not adhering
21 to an internal regulation, a state law or a federal
22 regulation or federal law, it is important that the
23 Commission be so apprised.
24           MS. INGBER:  Let's go off the record and
25 take a brief break.
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1           VIDEOGRAPHER:  We're off the record at

2 3:05.

3           (A recess was taken from 3:05 PM to 3:14

4 PM.)

5           VIDEOGRAPHER:  We're back on the record at

6 3:14.

7           MS. INGBER:  That's all the questions that

8 the plaintiffs have.  And I just want to thank you

9 so much for your time -- I know how busy you are

10 Commissioner Dow -- and for your corporation today.

11           THE WITNESS:  A pleasure.

12           MR. BINGHAM:  Defendants have no

13 questions, but we would request that Commissioner

14 Dow be allowed to read and sign.

15           MS. INGBER:  I agree.  And I just want to

16 also state on the record before I forget that

17 obviously we gave you an extension of time, for

18 completely understandable reasons, for the request

19 for admission; but we reserve the right to reopen

20 any of the depositions of the commissioners this

21 week if we need to ask some questions about those

22 responses.

23           VIDEOGRAPHER:  We're off the record at

24 3:15.

25           (The deposition of STEVEN DOW was
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1 concluded at 3:15 PM.)
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1                        JURAT

2                D.G. vs. C. Brad Henry

3                    JOB No. 68069

4

5           I, STEVEN DOW, do hereby state under oath

6 that I have read the above and foregoing deposition

7 in its entirety and that the same is a full, true

8 and correct transcription of my testimony so given

9 at said time and place.

10

11           _______________________________

12           STEVEN DOW

13

14

15           Subscribed and sworn to before me, the

16 undersigned Notary Public in and for the State of

17 Oklahoma by said witness, STEVEN DOW, on this ______

18 day of ________________, 2011.

19

20

21

22           ________________________________

23           NOTARY PUBLIC, STATE OF OKLAHOMA

24           MY COMMISSION EXPIRES:__________

25           (JLG)
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1                     CERTIFICATE

2 STATE OF OKLAHOMA    )

3                      ) SS:

4 COUNTY OF OKLAHOMA   )

5

6           I, Jody Graham, CSR, RPR, RMR, CRR, do

7 hereby certify that on JUNE 13, 2011 at the law

8 offices of Riggs, Abney, Neal, Turpen, Orbison &

9 Lewis Oklahoma City, Oklahoma, there came before me

10 STEVEN DOW who was duly sworn to testify the truth,

11 the whole truth, and nothing but the truth; and that

12 the foregoing pages constitute a full, true, and

13 correct transcript of the deposition of said witness

14 on the date as indicated.

15           I do further certify that I am not

16 counsel, attorney, or relative of either party, or

17 otherwise interested in the event of this suit.

18           IN WITNESS WHEREOF, I have hereunto set my

19 hand and affixed my seal at my office in Oklahoma

20 City Oklahoma County, Oklahoma, this 20th day of

21 June, 2011.

22

23                   _______________________________,

24           Jody Graham CSR, RPR, RMR, CRR

25           CSR No. 203.
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