Mapping Conserved Lands

timeline and limited budget. Without NCED, there
would not have been any feasible means of repre-
senting land trust conservation easements in this
effort.”

Pennsylvania Grant-Funded Projects

DCNR’s Bureau of Recreation and Conservation
(BRC) has also
been compiling
its own data on
protected lands
in Pennsylvania
in an effort to
keep land con-
servancies, local
governments
and citizens
informed on
conservation
and recreation
projects. The
bureau’s web-
site features an
interactive map that displays BRC grant-funded
acquisition projects and federally-funded Land
and Water Conservation Fund projects across
the state. Visitors can navigate using the standard
Google Maps navigation tools or find projects by

New Models Available at ConservationTools.org

Continued from page 3

searching by county, address or name within the
“Map Search Tools” box below the map.

BRC provides this information to assist conser-
vation and recreational efforts across the state.
This information enables those working on the
ground to make more informed decisions on
future land acquisitions, identify potential green
infrastructure and better plan for future develop-

ment.

The bu-
reau also
uses this
data in-
ternally to
prioritize
funding,
identifying
projects
that build
on contigu-
ous tracts of
protected
lands and

promote scenic areas and conservation landscape
initiatives.

Visit www.gis.dcnr.state.pa.us/brc/grantproj-
ectsmap.html. =

Continued from page 3

commentary to the model is intended as a resource, to explain the purpose of each provision in the
model memorandum, refer the user to pertinent portions of the guide for further analysis; and provide

alternative and optional provisions.

Model Grant of Fishing & Boating Access Easement

This model legal instrument may be used as a stand-alone document or may be coupled with a Grant
of Conservation Easement to provide natural resource protections as well. The commentary to PALTA’s
Model Trail Easement Agreement doubles as the commentary to this model.

Download at

ConservationTools.org

ConservelLand

Reconnecting Youth to a Green & Playful World

A generation ago, most children spent time
in their yards and neighborhoods. Even if they
weren't
aware of it
at the time,
they found a
connection
to nature as
they played
and discov-
ered the green
world around
them. Today many chil-
dren face distractions and
have little exposure to the
outside world. While par-
ents are making more of
an effort to get their kids
outdoors, those working
in conservation and recreation can also play a
role in connecting families to their green roots.

Studies show that children who have opportuni-
ties to play in nature are typically healthier, hap-
pier, more creative and better adjusted. These
experiences may also help cultivate the next gen-
eration of conservationists as research shows that
children who have had repeated positive experi-
ences in nature have a greater appreciation for the
outdoors and a greater sense of stewardship.

Outdoor play can also help reduce childhood
obesity, a growing concern in this nation as chil-
dren exhibit more sedentary lifestyles. As the Na-
tional Wildlife Federation puts it, “kids are out of
shape, tuned out and stressed out, because they're
missing something essential to their health and
development: connection to the natural world.”
An hour of outdoor play each day can increase
fitness levels, replenish vitamin D and lower stress
levels in our youth.

There are countless reasons why children should
be outdoors. To those working in conservation
and recreation, exploring the outdoors is a no-
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brainer and our passion for protecting our green
world is rivaled by our passion to share it with
others; but in order to reach beyond current na-
ture users, it's important to understand the chal-
lenges that exist when connecting youth to nature.

Screen-Time/Multimedia --- It's not surprising to
learn that electronic devices are effectively win-
ning the attention of our
youth. Today’s gadgets are
now small enough that they
can be taken anywhere,
which means even if a child
is fortunate enough to be
outside, they are probably
not experiencing the full
benefits of the outdoors. Ac-
cording to the Kaiser Family
Foundation, young people
between 8-18 years of age
spend approximately 72 hours each day in front
of some sort of screen (computer, TV, phone, etc).
This is on average about 2%4 hours more than
youths surveyed five years ago. How can con-
servationists encourage our youth to put away
technology and head back into the woods?

Parental Fear ---- Many parents may have fears
about children playing outdoors. Whether these
concerns are real or imagined, what can conser-
vationists do to make parents feel more comfort-
able with their children exploring their back-
yards, parks and playgrounds?

Structured Schedules --- Children’s play is
much more structured than it was several years
ago. Rather than having free time to explore their
neighborhood or backyard, children are often
engaged in organized sports and extracurricular
activities. Although these opportunities are help-
ing to build strong character, they are not building
a bond with nature. How can conservationists
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their natural world?

Continued on page 7

Fall 2011




DCNR Acquisition Grants: Guidance for Land Trusts

Buying property is never easy, and buying land
with public dollars for conservation or recreation-
al purposes is even more difficult. But knowing
what to look out for and planning ahead will help
make the process go more smoothly and avoid
last minute delays that can be frustrating and cost-
ly. While the requirements for acquisition grants
are available on the Department of Conservation
and Natural Resources (DCNR) web site, PALTA
recently asked staff at the department to identify a
few of the more common issues facing land trusts
and municipalities in applying for acquisition
grant dollars. So here they are:

Who has title to the property?

1 Every acquisition project starts by gather-
ing the facts on the property. The buyer
of the property needs to know the current

owner of the land and what encumbrances and
restrictions come with the property. Identify who
owns oil and gas rights under the property and
whether the mineral rights have been reserved,
which has become more important with the re-
cent Marcellus drilling boom.

DCNR grant criteria give preference to unen-
cumbered properties.
This is true even if the
reservations on the
property are for conser-
vation or recreational
purposes.

A title report can be
particularly helpful
in aiding appraisers
in assessing the value
of a property. There
are some caveats. Generally, title work and title
insurance generally will only look back 60 years.
It is not uncommon for the title companies to
except out O&G and mineral rights.

ConservelLand

DCNR Community Conservation
Partnerships Program (C2P2)
2012 Application Period:
Open: January 11, 2012
Close: April 4, 2012

What are the boundaries of the
property?
This is another critical step in the in-

formation gathering process. It is good practice
to have a boundary survey plan to confirm the
property corners, the acreage, any encroachments
and other features. DCNR grant applicants are re-
quired to have a sealed boundary survey prepared
by a registered surveyor. In certain occasions,
DCNR may recommend that the boundary survey
be recorded in order to notify the pubic of restric-
tions on the use and development of the property.

3 What are the requirements for
appraisals?

The fair market value of a property is
also critical information in any land acquisition
project. When public dollars are involved, how
the applicant determines the value of the property
is important to maintain confidence in the pro-
cess. DCNR requires the grant applicant to com-
mission a self-contained appraisal report by a gen-
eral real estate appraiser at the time of application
to justify the amount of the grant request and a

second appraisal generally

------------------------- less than one year prior to

the date of settlement.

The department will
reimburse up to 50% of
the approved market value
estimate for the property
or easement (based on two
appraisals) or the actual
purchase price, whichever
is less and other allowable
costs which include the cost of the appraisals.
DCNR grantees should make sure that they have
an agreed upon reimbursement value before clos-
ing to avoid any last minute questions.

Continued on page 10
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Reconnecting Youth to a Green & Playful World

Access to Nearby Parks --- There are a variety of
reasons why a community may not have access to
natural parks or open space. As budgetary issues
become more severe, more communities are find-
ing it difficult to provide quality recreational and
conservation opportunities. How can conserva-
tionists help communities effectively create and
manage recreation and conservation areas?

Examining these obstacles and asking these
questions positions land trusts for reuniting youth
with nature. The good news is Pennsylvania has
abundant opportunities for children to reconnect
to nature through its multitude of state parks and
forests, local parks, trails and greenways. Capital-
izing on these resources, conservation and recre-
ation partners are already exploring ways they can
improve outreach to our youth.

Just this past May, the Pennsylvania Department
of Conservation & Natural Resources (DCNR)
held the Pennsylvania Healthy and Active Com-
munities Summit, which brought together profes-
sionals from conservation and recreation, health
care, local government, and academia to discuss
ways to expand opportunities for children to get
outdoors. PALTA coordinated with DCNR and

Continued from page 5

Pennsylvania Parks & Recreation Society (PRPS) to
host a roundtable at the 2011 Pennsylvania Land
Conservation Conference, which focused on land
trusts partnering with municipalities to promote
recreational opportunities in their community. In
March 2012, PRPS will offer a variety of sessions
at its annual conference, bridging conservation
and recreation issues (learn more at prps.org).

In addition, DCNR is actively engaging lo-
cal municipalities, recreation professionals and
conservation organizations in the development of
green and playful parks. Green and playful parks
enhance the natural elements of the environment,
creating fun and safe places for children to ex-
plore the outdoors. Green and playful parks are
easier to maintain since they use sustainable man-
agement practices and offer a far more compel-
ling outdoor experience to children and parents.

How can conservationists work to improve a
child’s exposure to nature? Land trusts can take
a proactive role, through outreach, education and
partnerships, in connecting future generations to
the outdoors. Visit Conserveland.org for some
simple strategies that land trusts can use for this
important outreach work. &

Interactive Webinar
Muodel Grant of: Conservation IZasement

& Commentary, Gth lZdition
November 4, 2011 | 12:00 - 1:00 pm

Participate in an interactive learning session and discus-
sion regarding the latest edition of the model conservation
easement from the convenience of your own office or home

with model authors ‘Pat Pregmon, Esq. and Andy Loza.

Page 7
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Case Law Review

by Fronefield Crawford, Jr.

Pennsbury Village Associates v. Aaron Mclintyre, et al.

This case highlights the Environmental Immunity Act, passed by the General Assembly to protect citizens
from SLAPP lawsuits when advocating for enforcement of environmental law. Although this case focuses
primarily on the defendant’s breach of contractual agreement with the plaintiff, there are important
lessons to be learned that apply to those who might seek the Act’s full advantages going forward.

Background

This case arose in the context of a proposed
development of two parcels of land situated along
the south side of Baltimore Pike (Route 1) in Penns-
bury Township, Chester County, Pennsylvania. Ini-
tially, Pennsbury Village Associates (“PVA”), as the
owner of the two parcels of land, filed an applica-
tion for conditional use approval for a multiple-
use development thereof, incorporating as well a
parcel of land owned by the township based upon
negotiations for a long term lease thereof. After
hearings, the township board of supervisors grant-
ed conditional use approval and imposed a series
of conditions on the proposed development plan.
PVA appealed from the imposition of several of the
conditions, while at the same time Mr. Mclintyre,
together with other citizen-intervenors, appealed
from the conditional use approval itself.

After extensive discussions, PVA as the devel-
oper, Mclntyre and colleagues as the objectors,
and the township board of supervisors entered into
a three-way “stipulation” to settle the appeals. Two
of the components of the stipulation were based
on the assumption that the Chester County Board
of Commissioners would be cooperative with the
stipulation, as it was the desire of all three parties
to the stipulation that the county would cooperate.

The two components at issue were (i) construc-
tion of a dual purpose access drive from Baltimore
Pike, traversing a portion of parkland owned by the
township (and subject to deed restrictions imposed
by the county in return for partial financing of the
township’s acquisition of the parkland), with the
driveway to provide access both to the park itself
and to the eastern point of the two tracts proposed
for development, and (ii) the use of the parkland

ConservelLand

for subsurface disposal of highly treated wastewa-
ter, thus avoiding the potential of stream discharge,
as originally proposed by PVA, for disposal of the
highly treated wastewater.

The stipulation was approved by the Chester
County Court of Common Pleas, and the township
solicitor thereafter wrote a detailed letter to the
county board of commissioners, requesting coop-
eration with these two components of the stipula-
tion. Mclntyre thereupon communicated with the
county commissioners, both at a public meeting
and via email, requesting the commissioners to in-
terpret the deed restrictions to preclude construc-
tion of the dual purpose access road.

Since the stipulation provided that the final
alignment of the access road would be at the dis-
cretion of the township board of supervisors, PVA
treated the MclIntyre communications as constitut-
ing a breach of Mclntyre’s commitments under the
stipulation, including that “no party ... shall ever
challenge the validity of this stipulation.”

The county thereupon refused its consent to
these two components of the stipulation, and PVA
thereafter filed a suit against Mr. Mclntyre (as well
as one other signatory to the stipulation who had
communicated with the county opposing the stipu-
lation after signing same), alleging among other el-
ements, that MclIntyre had breached a contractual
commitment as set forth in the stipulation.

Mclntyre then filed a motion to dismiss the
complaint on the basis of the “Environmental Im-
munity Act,” 27 Pa.C.S. §8301-8305. The Envi-
ronmental Immunity Act provides immunity from
suit, subject to certain conditions and exceptions,
where a citizen communicates with a government
agency relating to enforcement or implementation

of “an environmental law or regulation,” where the
communication is aimed at procuring favorable
governmental action.

The Chester County Court concluded that Mr.
Mclntyre was not entitled to immunity from suit
under these circumstances, owing primarily to the
court’s interpretation that there was no “environ-
mental law or regulation” directly involved with
the issues presented, as the issues were based
upon interpreting deed restrictions previously im-
posed by the county, rather than upon an environ-
mental law or regulation.

Mclntyre then appealed to Commonwealth
Court, which reversed the Chester County Court’s
decision, concluding that, since the deed restric-
tions were imposed pursuant to the Chester Coun-
ty’s “Heritage Park and Open Space Municipal
Grant Program,” the restrictions were at least indi-
rectly founded upon an environmental regulation.

PVA filed a petition for allowance of appeal to
the Pennsylvania Supreme Court, which accepted
the case, requesting that the parties focus their at-
tention and briefs on the following four questions:

1. Did the Commonwealth Court ruling render
settlement contracts resolving land use disputes,
which arguably relate to an environmental law or
regulation, unenforceable and deprive citizens of
the right to resolve their disputes via settlement
agreements?

2. Did the Commonwealth Court err in apply-
ing and analyzing the Environmental Immunity Act
in the instant matter in which the purposes of the
Act were not implicated?

3. Did the Commonwealth Court misapply the
Environmental Immunity Act, holding that a deed
restriction is an environmental law or regulation?

4. Did the Commonwealth Court err in apply-
ing and analyzing the Environmental Immunity Act
by holding that the business relationship exception
to the Act did not apply in this case?

The Pennsylvania Supreme Court, in reversing
Commonwealth Court’s decision to grant immunity
to Mr. Mclntyre, based its decision primarily on the
first issue, electing to take no position with regard
to questions 3 and 4 as presented to the court.
Specifically, the court concluded that “we need
not decide whether the deed restrictions constitute
an environmental law for Environmental Immunity
Act purposes. ... Further, we need not consider
the applicability of the business interference ex-
ception [to immunity].”

The Supreme Court acknowledged that the first
two questions presented—essentially in tandem—
constituted a “case of first impression” in the
Commonwealth of Pennsylvania. Specifically, the
court needed to decide whether Mclntyre’s agree-
ment to the stipulation constituted a waiver of the
free speech protections otherwise afforded to him
under the Environmental Immunity Act.

First, the court affirmed that one who enters
into a stipulation to settle litigation enters into
a contract, and the laws as applied to breach of
contract apply in the case of alleged breach of a
stipulation. Secondly, the court concluded that
one who enters into this type of stipulation ef-
fectively waives any right to immunity under the
Environmental Immunity Act, if he breaches his
obligations under the stipulation.

Since this issue was one of first impression in
Pennsylvania, the court cited two cases, one from
California and one from Massachusetts, which had
similarly concluded that a litigant cannot enter into
a stipulation, breach his obligations as stated in the
stipulation, and then claim immunity:

“As in Daimler Chrysler Motors [the California
case] and Duracraft [the Massachusetts case],
appellee will not enjoy immunity for attempting
to defeat the stipulation’s terms, because the
stipulation provides an overriding legal basis
defeating appellee’s immunity claim.”

Continued on page 10
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Comment

Being a case of first impression, this appeal
generated substantial interest among organizations
interested in environmental issues. Several of these
submitted “friend of the court” briefs supporting
Mclntyre’s position, and the Pennsylvania Home-
builders Association in turn submitted a friend of
the court brief supporting appellant, Pennsbury
Village Associates’ positions. The homebuilders
association, in particular, expressed substantial
concern that the position taken by Mclntyre (and
environmental organizations supporting his posi-
tion) would substantially undermine the ability of
litigants in environmental and land use situations
to enter into settlement agreements. If stipulated
settlements to litigation would turn out to be
non-enforceable—i.e., if parties to such agree-
ments could breach them with impunity—then
how could environmentally-related litigation ever
be settled without the risk of the terms being un-
dermined under the umbrella of immunity to be
granted to those who may breach their obligations
thereunder? In fact, the Pennsylvania Supreme
Court found that issue to be the compelling basis
for its reversal from the lower court. Our judicial
system, of course, favors the settlement of litiga-
tion, a principle which the Pennsylvania Supreme
Court found to be decisive in this case.

DCNR Acquisition Grants
4 Finally, is the project ready to go?

Again, this is an is-

sue common to all land
acquisitions whether grant-funded
or not. DCNR has developed a
ready-to-go checklist for grantees
that details some of the common
issues to consider when using pub-
lic dollars. This check list can be accessed at denr.
state.pa.us/brc/grants.

ConservelLand

Case Law ReView Continued from page 9

This decision doesn’t undermine the basic
purpose of the Environmental Immunity Act, since
the court’s holding is limited to the factual context
presented by the appeal, in this case McIntyre’s
entering into a settlement agreement, therefore, re-
quired under the law to comply with the contrac-
tual commitments made in the stipulation. (PVA
did not challenge any actions by MclIntyre which
occurred prior to his signing of the stipulation.)

In closing, we note that the Pennsylvania Land
Trust Association’s website, ConservelLand.org,
summarizes suggestions made by Brian Glass, Esq.,
Senior Attorney for PennFuture, in which he out-
lines the lessons to be learned from the Pennsbury
decision, being: “Insure the accuracy of any state-
ments you make; reference the environmental laws
and regulations that you are seeking to enforce or
implement; manage your expectations of the pro-
tections currently afforded under the Environmen-
tal Immunity Act.” We endorse Mr. Glass’ sugges-
tions and would only add that once a party enters
into a stipulation or settlement agreement, he must
make sure that he complies with the obligations
contained therein, as the Environmental Immunity
Act will not apply if the contractual obligations are
breached by a party to the agreement. &

Frone Crawford, Esq. can be reached at
484.356.1906 or fcrawford@fcrawfordlaw.com.

Continued from page 6

Discuss with DCNR

Call your DCNR regional N
adviser to discuss your proj-
ect and learn how you can Y

strengthen your application. pennsylvania
H H DEPARTMENT OF CONSERVATION

A few minutes online or on e CONSe AT

the phone may save hours

of problem solving later in the transaction! &

Pennsylvania 2nd in Nation in Accredited Land Trusts
Two More Pennsylvania Land Trusts Achieve Accreditation

Two Pennsylvania land trusts, Chestnut Hill
Historical Society and Delaware Highlands
Conservancy, are among the five most recent
organizations nationwide to join the ranks of
accreditation.

As of August 2011, fifteen Pennsylvania
organizations have now been accredited by the
Land Trust Accreditation Commission, making
Pennsylvania 2nd in the nation, behind California,
in the number of accredited land trusts.

Chestnut Hill Historical Society

“The Chestnut Hill Historical Society is honored to
join the ranks of nationally accredited land trusts.
Along with the honor, the process itself was the

key in enabling the historical society to grow as an
organization. Moving forward with this achievement
will strengthen the ability of the historical society to
assure generous property owners that their land will
be appropriately protected for generations to come.”
- Frank Niepold, Board President

Delaware Highlands Conservancy

“Going through the accreditation process has helped
the Delaware Highlands Conservancy prepare itself to
grow and to become more effective in protecting land
in the region. We can now say with confidence that
we comply with the highest standards in the land trust
community.” - Greg Belcamino, Board President

[ -

Congratulations to
Pennsylvania
Accredited Land Trusts

Allegheny Land Trust
Bedminster Land Conservancy
Brandywine Conservancy
Chestnut Hill Historical Society
Countryside Conservancy
Delaware Highlands Conservancy
Heritage Conservancy
Lancaster Farmland Trust
Lancaster County Conservancy
Montgomery County Lands Trust

The Land Conservancy of
Southern Chester County

Natural Lands Trust
North Branch Land Trust
Tinicum Conservancy

Willistown Conservation Trust

Conserved Real Estate at ConserveLand.org &

i

Officers

Sherri Evans-Stanton, President
Thomas Saunders, Vice-President
Reneé Carey, Secretary

John Conner, Treasurer

Andrew Loza, Assistant Secretary

Directors

Ralph Goodno

David Hess

Chris Kocher

Paul Lumia

Molly Morrison
Kimberly Murphy
Steven Schiffman, Esq.

Voting Members

Allegheny Land Trust

Allegheny Valley Conservancy
Allegheny Valley Land Trust
Armstrong Cty. Cons. Charitable Trust
Bedminster Land Conservancy

Berks County Conservancy

Bradford Woods Conservancy
Brandywine Conservancy

Buck Hill Conservation Foundation
Central Pennsylvania Conservancy
Centre County Farmland Trust
Chartiers Nature Conservancy
Chestnut Hill Historical Society
ClearWater Conservancy
Conservancy of Montgomery County
The Conservation Fund, Pa. Office
Cooks Creek Conservancy
Countryside Conservancy

Delaware Highlands Conservancy
Earth Conservancy

East Nantmeal Land Trust

Eden Hill Conservancy

Edward L. Rose Conservancy

Farm & Natural Lands Trust of York Cty.
Fox Chapel Land Conservation Trust
French & Pickering Creeks Cons. Trust
French Creek Valley Conservancy
Hawk Mountain Sanctuary Association
Heritage Conservancy

Hollow Oak Land Trust

Independence Conservancy

Kennett Township Land Trust
Keystone Conservation Trust
Keystone Trail Association

Lacawac Sanctuary Foundation
Lackawanna Valley Conservancy
Lancaster County Conservancy
Lancaster Farmland Trust

Land Conservancy of Adams County
Lebanon Valley Conservancy

Lower Merion Conservancy

Manada Conservancy

Merrill W. Linn Land & Waterways Cons.
Mid-Atlantic Karst Conservancy
Mokoma Conservancy

Montgomery County Lands Trust
Montour Trail Council

Mount Nittany Conservancy

Natural Lands Trust

The Nature Conservancy, Pa. Chapter
Neighborhood Gardens Association
North American Land Trust

North Branch Land Trust
Northcentral Pa. Conservancy

Open Land Conservancy of Chester Cty.
Pennsbury Land Trust

Pennsylvania Environmental Council
Pa. Recreation and Park Society
Pennypack Ecological Restoration Trust
Pine Creek Land Conservation Trust
Pine Creek Valley Watershed Assn.
Pocono Heritage Land Trust

The Radnor Conservancy

Regional Trail Corporation

Schuylkill County Conservancy
Solebury Twnshp. Land Preserv. Comm.
Somerset County Conservancy
Tinicum Conservancy

Tri-County Rails-to-Trails

The Trust for Public Land

The Wallace Trust

Western Pennsylvania Conservancy
West Pikeland Land Trust

Wild Waterways Conservancy
Wildlands Conservancy

Willistown Conservation Trust
Wissahickon Valley Watershed Assn
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