The New York Convention at Age 50:
A Primer on the International Regime for Enforcement
of Foreign Arbitral Awards
By Stephanie Cohen
The United Nations Convention on the Recognition
and Enforcement of Foreign Arbitral Awards (the “New
York Convention” or the “Convention”)1 is a strong
incentive to choose arbitration as a means of international
dispute resolution. The Convention eliminates some of
the uncertainties of transnational business by providing a
uniform legal framework for the enforcement and recognition of foreign arbitration agreements and arbitration
awards in 142 contracting states, including the United
States.2 By contrast, there is no international regime for
the enforcement and recognition of foreign court judgments.3 It has been said that the Convention, which is
celebrating its 50th year, “could lay claim to be the most
effective instance of international legislation in the entire
history of commercial law.”4 This article provides an
overview of the Convention’s origin and purpose, in addition to the key substantive provisions of the Convention
and its implementing legislation in the United States. The
article also summarizes major criticisms of the Convention and suggested improvements.

Origin and Purpose
The New York Convention originates in a report and
preliminary draft convention that was presented by the
International Chamber of Commerce to the United Nations Economic and Social Council (ECOSOC) in 1953,
as a proposed replacement for the Geneva Convention
on the Execution of Foreign Arbitral Awards of 1927 (the
“Geneva Convention”).5 The ECOSOC subsequently
presented a revised draft convention to a conference at
the United Nations in New York from May 20 to June 10,
1958, which resulted in the adoption of the Convention in
its current form.6
A major impetus for adopting the New York Convention was the elimination of a cumbersome procedure
under the Geneva Convention known as “double exequatur.” Because the Geneva Convention required that
a party seeking enforcement of an award first prove that
the award is “final,” many courts interpreted the Geneva Convention to require that a party obtain leave for
enforcement in the country of the award’s origin before
seeking enforcement abroad.7 The New York Convention
sought to streamline enforcement procedures by requiring that an award be “binding” instead of “final,” and by
shifting the burden of proof to the party against whom
enforcement is sought.

Another major impetus for the New York Convention was its limitation of the grounds (set forth below)
that could be relied upon by national courts to refuse to
enforce an award rendered abroad.

The Convention’s Enforcement Regime
Signatories to the New York Convention have two
principal obligations.
First, they must recognize “written” arbitration agreements, which are defined in Article II(2) to include “an
arbitral clause in a contract or an arbitration agreement,
signed by the parties or contained in an exchange of letters or telegrams.”
Second, they must recognize and enforce foreign
arbitral awards as “binding” in accordance with national
rules of procedure.8
With respect to the second obligation, Article V(1)
stipulates that recognition and enforcement of an award
“may be refused . . . only if [the party resisting enforcement]” proves: (a) incapacity of a party or that there was
an invalid arbitration agreement; (b) a party had improper
notice or was unable to present its case; (c) the award
exceeded the scope of the submission to arbitration; (d)
there were defects in the composition of the tribunal or
selection procedure; or (e) the award has not yet become
binding on the parties, or has been set aside. In addition
to these grounds, under Article V(2), a court may decline
to enforce an award on its own initiative if either the
subject matter is not capable of settlement by arbitration
under its laws, or if recognition or enforcement would be
contrary to the “public policy of that country.”
Notwithstanding the unenforceability of an award
under Article V, as discussed below, some national courts
have enforced awards by invoking Article VII(1) to apply
more favorable national arbitration law.9 Article VII(1)
provides that the Convention’s provisions shall not
“deprive any interested party of any right he may have
to avail himself of an arbitral award in the manner and to
the extent allowed by the law or the treaties of the country
where such award is sought to be relied upon.”

U.S. Implementation of the Convention
The United States was slow to adopt the New York
Convention. It was not until 1970, 12 years after the
Convention was signed, that the United States acceded
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to it, and that Congress passed Chapter 2 of the Federal
Arbitration Act (the “FAA”) in order to implement it.10
Specifically, Section 202 of the FAA applies the New York
Convention in the United States to arbitration agreements
and awards that relate to “commercial” disputes that are
“not considered as domestic.”11
The two principal obligations of signatories to the
New York Convention are tracked in Sections 206 and 207
of the FAA. Section 206 authorizes federal courts to
compel arbitration and appoint arbitrators in accordance
with an arbitration agreement governed by the Convention, regardless of whether arbitration is to take place in
or out of the United States. Section 207 provides that
upon the application of a party within three years of an
award having been made, a court “shall confirm the
award unless it finds one of the grounds for refusal or
deferral of recognition or enforcement of the award
specified in the . . . Convention.”
As a procedural matter, Section 203 confers subject
matter jurisdiction over any proceeding falling under
the Convention on the federal courts, while Section 204
specifies the district courts with proper venue. Further, if
a proceeding governed by the New York Convention is
brought in state court, it may be removed to federal court
under Section 205.12 Finally, Section 208 provides that
Chapter 1, which governs the enforcement of domestic
awards, has residual effect to proceedings under Chapter
2, to the extent that it is “not in conflict” with Chapter 2
or “the Convention as ratified by the United States.”13

The Application of National Procedural Rules to
Enforcement Proceedings Creates Invisible Barriers to
Global Enforcement
By specifying in Article III that the signatories to the
Convention enforce arbitral awards “in accordance with
the rules of procedure of the territory where the award is
relied upon,” the application of national rules of procedure may result in unforeseen barriers to the enforcement
of arbitral awards.23 In the United States, for example, enforcement proceedings have failed based on jurisdictional
requirements of federal civil procedure even though
awards otherwise were enforceable under Article V of the
Convention.24
Article V(1)(e) of the Convention Fails to Define the
Term “Binding”

Not a Perfect Document14
In the 50 years since the New York Convention was
signed, it has proved highly effective in the enforcement
of foreign arbitral awards abroad.15 In the United States,
ratification of the Convention also has contributed to a
strong federal policy favoring arbitration.16 Nonetheless,
the Convention has been criticized for textual ambiguities that have resulted in disparate judicial treatment of
foreign arbitral awards, as well as costly litigation and
lengthy delays in enforcement. A few of the more prominent criticisms of the Convention’s enforcement regime
are as follows:
The Requirement of a “Written” Arbitration
Agreement Is Too Strict and Outdated
Commentators have long lamented that the requirement that an arbitration agreement be in “writing,” as
defined in Article II(2), is out of step with commercial
practice, including e-commerce, and that it is unnecessarily stricter than most national laws.17 While some national courts have “corrected” this problem by interpreting
Article II(2) expansively or relying on national law for
determining compliance with the writing requirement,18
the degree to which strict adherence to Article II(2) is
required by national courts has resulted in inconsistent
application of the Convention.19
48

To address this disparity, UNCITRAL adopted a
recommendation in July 2006 that Article II(2) be applied
“recognizing that the circumstances described therein are
not exhaustive.”20 It further recommended that the “more
favorable rights” provision of Article VII(1) be interpreted
to allow “any interested party to avail itself of rights it
may have, under the law or treaties of the country where
an arbitration agreement is sought to be relied upon, to
seek recognition of the validity of such an arbitration
agreement.”21 In doing so, UNCITRAL acknowledged
both the “wide use of electronic commerce” and that
domestic legislation and case law may be more favorable
than the Convention in respect of the form requirement
for a valid arbitration agreement.22 Whether the UNCITRAL recommendation will be effective in harmonizing
application of Article II(2) remains to be seen.

Article V(1)(e) provides that enforcement may be
refused if the award has not yet become “binding” on the
parties, but leaves that term undefined. Although there
appears to be a consensus that “binding” does not require
a party to obtain leave for enforcement in the country of
the award’s origin (as many courts interpreted the Geneva Convention to require), there are divergent interpretations in national courts regarding what law should be
applied to the question of whether an award is considered
binding.25 One approach, for example, is to consider an
award binding if it is no longer subject to appeal on the
merits, while another approach is to consider an award
binding unless it has been set aside or suspended.26
Article V(2)(b) Fails to Establish a Common
International Standard of Public Policy
Article V(2)(b) permits a country in which recognition or enforcement is sought to refuse to do so if it would
be “contrary to the public policy of that country,” but
does not draw any distinction between public policy for
domestic relations and public policy for international
relations.27 Even though numerous national courts,
including federal courts in the United States,28 have applied a restrictive concept of international public policy to
enforcement under the Convention, losing parties may be
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encouraged by this ambiguity in the Convention to resist
enforcement of arbitral awards on the basis of domestic
public policy.29
Tension Between Article V(1)(e) and Article VII(1)
Creates the Potential for Disparate National Rules of
Enforcement and Conflicting Judgments in the Same
Dispute
Some have reasoned that by using the word “may”
in Article V(1)(e), the Convention grants courts discretion
to enforce awards that have been set aside in the country of origin.30 Others argue the use of the word “shall”
in Article VII(1) compels enforcement of an otherwise
unenforceable award if domestic law provides more favorable rights.31 Because the Convention is silent regarding the standards for annulling an arbitration award, or
when annulments should have extraterritorial effect, the
interplay between these two provisions creates both the
possibility of (i) disparate national rules of enforcement,
and (ii) conflicting decisions in the same dispute resulting from the enforcement of awards that have been set
aside in the place of arbitration.32
In the United States, these issues first surfaced in
the Chromalloy case in 1996.33 In that case, a court in the
District Court of Columbia invoked Article VII to enforce an award made in Egypt that had been annulled
by an Egyptian court, reasoning that the award would
not have been annulled under U.S. domestic arbitration
law. Subsequently, U.S. courts have largely distinguished
Chromalloy and granted comity to foreign judgments annulling awards.34 In addition, the D.C. Court of Appeals
recently held that a foreign court judgment annulling
an award should be respected, absent evidence that the
foreign court proceedings were “fatally flawed” procedurally or that the judgment was inauthentic.35

jurisdiction to determine whether recognition and enforcement of an international award could be refused
under the New York Convention,38 while in June 2008, the
foremost authority on the Convention, Professor Albert
Jan van den Berg, proposed a “modernization” of the
Convention.39 Others have vigorously opposed tinkering with this highly successful Convention that binds
142 states, for fear that efforts to amend it could lead to
its demise. While the adoption of such drastic proposals
does seem unlikely given the number and diversity of
countries that are parties to the Convention,40 other commentators have noted that harmonization in the global
enforcement regime could be achieved through changes
to national arbitration laws and recommendations regarding uniform interpretation by international bodies such
as UNCITRAL.41 However, practitioners can also take
control of avoiding roadblocks to enforcement of international arbitration agreements and awards by drafting
better arbitration clauses and undertaking due diligence
regarding the arbitration laws of countries where international arbitrations will take place and where awards are
likely to be enforced.42
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