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OPEN MEETINGS LAW.

A.

WHAT DOES THE LAW REQUIRE?

All meetings of all local governmental bodies must be preceded by public
notice, publicly held in places reasonably accessible to the public, and open
to all citizens at all times unless otherwise expressly allowed by law.

WHAT IS A GOVERNMENTAL BODY?

A local agency, board, commission, committee, council, department or
public body corporate or politic created by constitution, statute, ordinance,
rule or order, or a formally constituted sub-unit of any of the foregoing.

The foregoing definition excludes a body or sub-unit formed for or meeting
for the purpose of collective bargaining under subchs. IV or V of ch. 111 of
the Wisconsin Statutes. However, ratification or approval of a collective
bargaining agreement must be done in open session.

WHAT IS A MEETING?

(1)  Meeting presumed:. If one-half or more of the members of a
governmental body are present, the meeting is rebuttably presumed
to be for governmental purposes.

(2)  Two-part test:

a. There is a gathering for the purpose of discussing, deciding or
information gathering regarding governmental business;

b. The number of members participating is sufficient to
determine the body’s course of action (this can be the
affirmative power to pass or the negative power to defeat a
proposal). In Stoughton, it is possible for 4 members of the
council to defeat a proposal (8 members constitute a quorum,
so 4 members could defeat a proposal).
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“Walking quorum”. A walking quorum results when a series of
gatherings occur among separate groups that collectively constitute a
number of members sufficient to determine the body’s course of
action.

The “watering hole meeting.” This type of meeting occurs when
members of a governmental body gather, at a time and place other
than a noticed, regular or special meeting, to discuss governmental
business. This could be a gathering at a local tavern after a council
meeting. It could be a gathering at a coffee shop some morning or
afternoon. It could be anywhere. If the “number test” is satisfied,
this meeting would violate the Open Meeting Law.

The “community organization meeting.” This type of meeting
occurs when a group (such as the Arts Council, the School Board,
Sustainable Stoughton, the Chamber of Commerce, or another
organization) holds a meeting to discuss an issue before the City,
and invites Stoughton alderpersons to attend. If the “number test” is
satisfied, this would be a “meeting” of the common council under
the law. Attendance at this type of meeting can be made lawful by
providing public notice of the meeting, and complying with the other
requirements of the law (for example, the meeting must be open and
accessible to the public).

Written correspondence: Attorney General says that circulation of a
paper or hard-copy document, which is a largely one-way flow of
information, with any exchanges spread over considerable time with
no conversation-like interaction, is probably not a meeting.

Email: Attorney General says emails may constitute a meeting.
Courts are likely to consider (1) the number of participants; (2) the
number of communications; (3)the time-frame in which the
communications occurred; (4) the extent of the conversation-like
interactions. Beware that emails can be forwarded, and replies can
be sent to large groups, depriving the original sender of control over
the number and identity of recipients.

According to the Attorney General, inadvertent violations can be
reduced if email is used mainly to transmit information one-way,
with the originator reminding people not to reply.
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Because the law is unclear on email, the Attorney General’s office
“strongly discourages the members of every governmental body
from using electronic mail to communicate about issues within the
body’s realm of authority.”

Social gathering: A social or chance gathering that is not intended
to avoid the open meeting law is not subject to the open meetings
law.,

WHAT IS ADEQUATE NOTICE?

(1)  The notice must be specific and detailed enough to apprise members
of the public and the news media of the subject matter of the
meeting. The Attorney General says “the public is entitled to the
best notice that can be given at the time the notice is prepared.”

(2)  Public comment periods are specifically authorized, but are limited
to receiving information, not acting on it.

CLOSED SESSION ISSUES.

(1)  There must be a statutory basis to meet in closed session. Section
19.85(1).

(2) A contemplated closed session must be noticed as such.

(3) A spontaneous closed session is allowed, but there are limits on
when the body may reconvene in open session.

(4)  The Attorney General advises that a governmental body should vote

in open session, unless the vote is clearly an integral part of what is
authorized to be done in closed session. In other words, would
voting in open session undermine the authorized closed session
discussion?

READ THE ARTICLE PUBLISHED BY THE LEAGUE OF WISCONSIN
MUNICIPALITIES (“Understanding and Complying with Wisconsin’s Open’
Meeting Law™).

USE THE DEPARTMENT OF JUSTICE COMPLIANCE GUIDE, AVAILABLE AT THE
DOJ WEBSITE (www.doj.state.wi.us).
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ETHICS.

A.

SOURCES OF LAW: Section 2-2 of City Code of Ordinances; Sections 19.59 -
and 946.13 of the Wisconsin Statutes.

USE OF OFFICE FOR PRIVATE GAIN: Public officials are prohibited from
using their offices to obtain anything of substantial value for the private
benefit of themselves, their immediate family, or organizations with which
they are associated. Wis. Stat. § 19.59(1)(a); Section 2-2(g)(1).

Note the application of the rule to actions affecting a whole class of
similarly situated interests, in which the official’s interest is not
significantly greater than other affected interests. Examples: proposed
development affecting the neighborhood; special assessment affecting the
whole street; public improvement project that would disproportionately
impact the official’s property.
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OFFERING OR RECEIVING ANYTHING OF VALUE. No person may give and no
public official may receive “anything of value” if it could reasonably be
expected to influence the local public official’s vote, official action or
judgment, or could reasonably be considered as a reward for any official
action or inaction. Wis. Stat. § 19.59(1)(b). See State of Wisconsin Ethics
Board guidance.

ABSTAINING FROM OFFICIAL ACTION. The State of Wisconsin Government
Accountability Board recommends that the official should leave that
portion of the meeting involving discussion, deliberations or votes related
to the matters. The minutes should reflect the absence of the official.

PRIVATE INTERESTS IN PUBLIC CONTRACTS — CLASS E FELONY.

(1) A public official may not participate in the making of a contract in
his or her official capacity if the official has a direct or indirect
financial interest in the contract. Wis. Stat. § 946.13(1)(b).

(2) A public official may not in his or her private capacity negotiate or
bid for or enter into a contract in which the public official has a
direct or indirect financial interest if the official is authorized or
required by law to participate in his or her capacity as such officer or
employee in the making of that contract. Wis. Stat. § 946.13(1)(a).
Abstaining from voting does not solve the problem.

Exceptions: $15,000 in receipts and disbursements or less per year.
Other exemptions can apply to bankers, partners in law firms and
persons who own no more than 2% of the stock of the corporation
involved.

ADVISORY OPINIONS. An official may apply to the City Ethics Board for an
advisory opinion.

(1)  Requests must be in writing, and must provide all the material facts.

(2) Following an advisory opinion is prima facie evidence of intent to
comply with the law.
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(3)  The ethics board may not make the opinion public, except:
a. With the requester’s consent;

b. In a redacted form that prevents disclosure of the requester’s
identity; or

c. If the requester makes or purports to make public all or part
of the advisory opinion.

G. SEE DANIEL OLSON ARTICLE FOR DETAILED DISCUSSION (“Ethics and
Conflict of Interest Rules™).

3. PARLIAMENTARY PROCEDURE.

A. Sources of law: Rules of the Common Council, Committees, Boards and
Commissions (see attached copy); Robert’s Rules of Order, Newly
Revised; Wisconsin Open Meetings Law.

B. PARLIAMENTARY PROCEDURE. Rules of deliberation that are intended to
ensure fairness to all members of a body, equality among members, and
orderly processes.

C. RULES OF COURTESY AND DECORUM.

(1)  One person at a time should have the floor, and every speaker should
first be recognized by the Chair.

(2) Someone not recognized should generally not interrupt a speaker.
There are a few exceptions. A speaker could be interrupted to make
a “point of privilege” (like noting that you cannot hear), to make a
“point of order” (relating to something you believe is inappropriate
conduct of the meeting), or to make a parliamentary inquiry.

D. MOTIONS.
(1) A Main Motion should’be made and seconded.
(2)  Discussion follows.
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4)

When discussion ends, the chair should call for a vote.

Additional motions can be made, and are ranked. Examples include
a motion to amend, to refer, to lay on the table. See attached
summary of basic information on motions.

4, PUBLIC RECORDS LAW.

A.

WHAT IS A RECORD?

(D

()

3)

“Record” is defined as “any material on which written, drawn,
printed, spoken, visual or electromagnetic information is recorded or
preserved, regardless of physical form or characteristics, which has
been created or is being kept by an authority ....”

“Record” includes records not required to be maintained if in
possession of officer, but materials must have a sufficient connection
with the function of the office to qualify as public record.

“Record” does not include personal drafts and notes and personal
property.

WHAT IS AN AUTHORITY? “Authority” includes “elected officials, local
officers, agencies, boards, councils, commissions, committees, departments
and any other public body corporate and politic created by constitution,
law, ordinance, rule or order or any subunit of the foregoing.”

WHO IS A CUSTODIAN OF RECORDS?

(D)

2)

The chairperson of a committee of elected officials is the legal
custodian of records of the committee.

Every authority shall designate in writing one or more positions
occupied by an officer or employee of the authority or of the unit of
government of which it is part as a legal custodian to fulfill its
duties.
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WHAT ARE THE CUSTODIAN’S DUTIESf.7

(D

)

3)

The legal custodian is responsible for performing all duties imposed
by the public records law. The custodian shall “safely keep and
preserve all property and things received from the officer’s
predecessor or other persons and required by law to be filed, kept or
deposited in the officer’s office. Upon expiration of the term of
office or when a vacancy occurs, each officer must deliver to his or
her successor all such property and things in his or her custody, and
the officer’s successor shall issue a receipt to the officer which must
then be filed in the clerk’s office.”

Retain records for the time required by law (see attached record
retention guidelines).

Provide access to records as required by law.
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Legal Comment

Governing Bodies 135R10

Understanding & Complying with

By Claire Silverman, Legal Counsel

isconsin’s open meeting
Wlaw applies with equal
force to every city and village,
regardless of size or other char-
acteristics. Because it applies
whenever a governmental body
conducts the business that it is
entrusted with, it is critical that
members of local governmen-
tal bodies be aware of the open
meeting law and understand its
requirements. This month’s legal
comment provides an overview
of the law, as well as a more
detailed explanation of some of

the law’s key provisions.

The open meeting law is found in
sections 19.81 through 19.98 of the
Wisconsin Statutes. The law does not
require absolute openness. However,
the legislature has declared that the
“public is entitled to the fullest and
most complete information regarding
the affairs of government as is compat-
ible with the conduct of governmental
business.”! To that end, the law re-
quires that all meetings of governmen-
tal bodies be preceded by public notice,
be held in places reasonably acces-
sible to the public, and be open to all
citizens except as otherwise specifically
provided.2 The law authorizes govern-
mental bodies to meet in closed session
if the subject matter comes within one -
of a set number of exemptions set forth
in the law.3

DerFINITIONS ARE KEY TO
UNDERSTANDING LAw

The open meeting law only applies to
meetings of a “governmental body” as
defined by Wis. Stat. sec. 19.82(1). This
definition, together with the definition
of “meeting” in sec. 19.82(2), is the key
to understanding when the open meet-
ing law applies to a particular gather-

ing of local officials. A “governmental
body” includes a “local agency, board,
commission, committee, council,
department or public body corporate
and politic created by constitution,
statute, ordinance, rule or order,” as
well as “formally constituted” subunits
of any of these bodies. Thus, a common
council and village board are obviously
subject to the open meeting law, as

are municipal committees, boards and
commissions. Quasi-governmental bod-
ies are also subject to the open meeting
law4

Bodies formed for or meeting for the
purpose of collective bargaining are
specifically excluded from the defini-
tion of “governmental body.”’

A “meeting” is defined as the conven-
ing of members of a governmental
body for the purpose of exercising the
responsibilities vested in that body.

A meeting does not include social or
chance gatherings that are not intended
to avoid the law, When one-half or
more of the members of a govern-
mental body are present, a meeting is
“rebuttably presumed” to be for official
p'urpc')se:s.6 ' :

Wis. Stat. sec. 19.81(1). -
Wis, Stat. secs. 19.81 and 19.83.

BN~

The exemptions are set forth under sec. 19.85. )
. A private entity is a “quasi-governmental corporation” within the meaning of the open meetings and public records

laws if, based on the totality of circumstances, it resembles a governmental corporation in function, effect, or status.
Key factors include but are not limited to: (1) the entity’s finances; (2) whether the entity serves a public function; (3)
whether it appears to the public to be a government entity; (4) whether the entity is subject to government control;
and (5) the degree of access that government bodies have to the entity’s records. No one factor is determinative and
determinations must be made on a case-by-case basis. State of Wisconsin v. Beaver Dam Area Development Corpora-
tion, 2008 W1 90. See Governing Bodies 386 for a more detailed summary of this case.

Wis. Stat. sec. 19.82(1).
Wis. Stat. sec. 19.82(2).

o
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Wisconsin’s Open MeeTing Law

In addition to the above two defini-
tions, the term “open session” is also
important. It is defined as a meeting
“which is held in a place reasonably
accessible to members of the public
and open to all citizens at all times.”’
The Wisconsin Supreme Court has
interpreted this to mean “that a govern-
mental body must meet in a facility
which gives reasonable public access,
not total access, and that it may not
systematically exclude or arbitrarily
refuse admittance to any individua 8

WHEN Is THERE A MEETING SUBJECT
To THE Law?

The simplistic answer to this ques-
tion is, “Whenever a governmental
body meets.” Although the application
of the open meeting law is usually
straightforward, determining whether
there is a “meeting” can sometimes be
complicated and there are pitfalls for
the unwary.

The statutory definition of a meeting,
which provides that a meeting is pre-
sumed if one-half of the members of
a governmental body are present at a
meeting, may lull officials into a false
sense of security. The trouble is that
the courts have interpreted the law to
apply when there is less than one-half
of the body present. In the Showers®

case, the Wisconsin Supreme Court
ruled that the test of whether a meeting
occurs is twofold: “First, there must be
a purpose to engage in governmental
business, be it discussion, decision

or information gathering. Second,

the number of members present must
be sufficient to determine the parent
body’s course of action regarding the
proposal discussed.”

With regard to the second part of the
Showers test, the potential of a gather-

-ing to determine the parent body’s

course of action concerning a proposal
can be either the affirmative power to
pass or the negative power to defeat.
Thus, a gathering of less than one-half
the members of a body may constitute
a meeting if the number of mem-

bers present constitutes a “negative
quorum,” (i.e., a sufficient number to
block action by the body on a particu-
lar issue).

For example, when a proposal requires
a two-thirds vote of the entire body,
such as a budget amendment under
Wis. Stat. sec. 65.90(5), if more than
one-third of the governmental body
members are present at an unnoticed
meeting, discussion of that particu-

lar proposal would violate the open
meeting law. This is what happened in
the Showers case. Four out of eleven

members met privately to discuss a
budget matter. The court held that
the meeting was illegal because four
members constituted a negative quo-
rum since they could determine the
outcome by voting as a block against
the budget change, which required a
two-thirds majority vote.

The same principle would seem to ap-
ply with regard to matters that can be
passed by a vote based on the quorum
rather than total membership, such as
a majority or fraction of a quorum.

In such cases, the minimum figure

for triggering the open meeting law
may be less if it is known that fewer
members will attend a meeting. For
example, if a village board has seven
members and all attend a meeting, a
matter requiring a majority vote may
be blocked by four members. But if
only four members attend, the matter
may be blocked by two. 10

Local officials must also be aware of
and avoid what is sometimes called a
“walking quorum.” A “walking quo-
rum” is a series of gatherings among
separate groups of members of a gov-
ernmental body, each less than quorum
size, who agree, tacitly or explicitly,

to act uniformly in sufficient num-

Open Meeting Law
continued on page 246

7. Wis. Stat. sec. 19.82(3).

8. State ex rel. Badke v. Village Bd. of Greendale, 173 Wis.2d 553, 580, 494 N.W.2d 408, 418 (1993).
9. State ex rel. Newspapers, Inc. v. Showers, 135 Wis.2d 77, 102, 398 N.W.2d 154, 165 (1987).
10. A UW law review note criticized the Showers court for not considering this issue, and recommends that “To be safe,
officials will need to hold in public all meetings at which at least a majority of a quorum is present.” 1988 Wis. L.
Rev. 827, 851, 856. This is hardly the safe approach where, as in the example in the above text, less than a majority
of the quorum can block a matter. Consider also an eleven member village board. A quorum of the board is six and
four is thus a majority of the quorum. So three can defeat a matter if only six are present. :
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Open Meeting Law
from page 245

ber to reach a quorum.l1 A series of
gatherings, telephone calls, or e-mails
between a small enough number of
officers so as not to trigger the law at
one specific gathering may constitute
an illegal mee:ting.1

From the public’s perspective, the
danger of the walking quorum is that

it may produce a consensus or pre-
determined outcome with the result
being that the publicly-held meeting

is a mere formality without any real
discussion or consideration of the issue
being conducted in public.

The use of a walking quorum to
conduct business is subject to prosecu-
tion under the open meeting law.13
Local officials must use caution when
using electronic message technologies.
These technologies have the potential
to create walking quorums because of
the rapid pace of communication and
the inability of the sender to control
whether and how other members may
choose to respond. For this reason, the
Attorney General strongly discourages
members of governmental bodies from
using electronic mail to communicate
with other members of the body about
matters within the body’s realm of au-
thority. 14 The Wisconsin Department
of Justice’s 2010 Open Meeting Com-
pliance Guide provides as follows:

Because the applicability
of the open meetings law to
such electronic communica-
tions depends on the particular

way in which a specific mes-
sage technology is used, these
technologies create special
dangers for governmental of-
ficials trying to comply with
the law. Although two mem-
bers of a governmental body
larger than four members may
generally discuss the body’s
business without violating the
open meetings law, features
like “forward” and “reply to
all” common in electronic mail
programs deprive a sender of
control over the number and
identity of the recipients who
eventually may have access to
the sender’s message. More-
over, it is quite possible that,
through the use of electronic
mail, a quorum of a govern-
mental body may receive in-
formation on a subject within
the body’s jurisdiction in an
almost real-time basis, just as
they would receive it in a phys-
ical gathering of the members.

Because e-mail is so easy, quick and
inexpensive, it is unlikely that govern-
mental bodies will be able or willing
to refrain from using it completely.
However, it is advisable to set proce-
dures in place or parameters for the
use of e-mail to ensure that its use
does not violate the open meeting law.
The Attorney General’s Open Meet-
ing Compliance Guide suggests that
inadvertent violations of the open
meetings law through the use of elec-
tronic communications can be reduced
“if electronic mail is used principally

to transmit information one-way to a
body’s membership; if the originator
of the message reminds recipients to
reply only to the originator, if at all;
and if message recipients are scrupu-
lous about minimizing the content and
distribution of their replies.”

In addition to being careful about the
number of members of a particular
body that gather to talk about topics
pertaining to that body, it is important
to be aware that a “meeting” might
take place when a sufficient number
of members are present at meetings of
other governmental bodies. Clearly,
planned joint meetings of governmen-
tal bodies must be separately noticed
by each governmental body planning
to attend the joint meeting. But what
about situations where members of
one governmental body independently
attend the meeting of another govern-
mental body?

In the Badke case,15 a majority of the
village board regularly attended meet-
ings of the village plan commission

to gather information about subjects
over which they had decision-making
responsibilities. The Wisconsin
Supreme Court concluded that since
the trustees regularly attended plan
commission meetings, the gatherings
were not chance and therefore should
have been noticed as meetings of the
village board. Specifically, the Wiscon-
sin Supreme Court held that when
one-half or more of the members of a
governmental body attend a meeting of
another governmental body to gather
information about a subject over which

11. Showers, 135 Wis.2d at 92.

12. See Showers, 398 N.W.2d at 161, 164; 1988 Wis. L. Rev. at 846-7, 855; Governing Bodies 339 and 371.
13. State ex rel. Lynch v. Conta, 71 Wis.2d 662, 687, 239 N.W.2d 313 (1976).
14. Wisconsin Department of Justice Open Meeting Compliance Guide (2010), at p. 8 citing Correspondence, October 3,

2000.
15. Badke, supra, n.7.
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they have ultimate decision-making
responsibility, such a gathering is a
“meeting” within the meaning of the
open meeting law and must be noticed
as such, unless the gathering is social
or chance.

Thus, whenever a majority of the
members of one governmental body
regularly attend or plan in advance to
attend the meeting of another govern-
mental body, it is necessary to provide
notice that a majority of that body will
be attending the meeting of another
body for the purpose of observing

and gathering information. However,
municipalities should avoid routinely
placing boilerplate language designed
to comply with Badke at the bottom of
all committee, commission and board
meetings notices.

Such a Badke notice should be pro-
vided only if: :

1) governing body members rou-
tinely attend the meetings of a
second body, such as a committee
or commission;

or

2) the chair of the governing body
or clerk has been informed or
otherwise has reason to believe
that governing body members will
likely be attending the meeting of
the second body.

For a further discussion of this issue
see Governing Bodies 353.

Badke also held that when a quorum
of a governing body is present at a
meeting of a second governmental
body merely because all of the indi-

vidual members of the quorum make
up the membership of the second
governmental body, additional notice
is not required.16

Local officials should not place too
much reliance on the exception to the
definition of a meeting for chance or
social gatherings. Remember, that
exception is qualified by the tag “not
intended to avoid” the law. If a nega-
tive quorum (or more) of a body gets
together by chance or for a social oc-
casion there is no violation of the law
unless the discussion turns to matters
pertaining to that body, in which case
the gathering probably converts to an
improper meeting.

By now it should be clear that govern-
mental body members must be very
careful when discussing public body
business with other members outside
of a properly noticed meeting. The
numbers test raises a troubling ques-
tion, however, relating to the legality
of one-on-one conversations between
members outside of a meeting. The
obvious problem is that prohibiting
person-to-person discussions outside
of meetings does not jibe with how
government works. Officials need to
discuss matters they are working on.
In addition, the legislature chose not
to make the requirements of the open
meeting law automatically applicable
whenever two members of a govern-
mental body get together.

The Wisconsin Supreme Court strong-
ly suggested in an earlier case that
such one-on-one discussions would be
protected by the First Amendment and
would not violate the open meeting

Open Meeting Law
continued on page 248

16. Id. at 417-418.
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Open Meeting Law
Jfrom page 247

law, but, unfortunately, this was not
discussed in the Showers or Badke

, | cases. 17
l—l is If governmental body members should
arguably violate the law by discussing

matters outside of a meeting, a wise
REASONA bleness course to take would be to make sure
that the matter receives an appropri-
ate level of discussion at a properly
sTANdARd noticed meeting before it is voted on.
This may help avoid prosecution and
) decrease the likelihood that a court
REQUIRES will void the action.

. . NOTICE REQUIREMENT
TAkiNG INTO
The open meeting law requires that all
meetings of a governmental body be
preceded by public notice. The presid-
ing officer of a governmental body, or
that person’s designee (typically the
clerk), must give proper notice of a
meeting twenty-four hours in advance.
Of TH E CASE iN If good cause §xists apd twer.lty-four'-
hour notice is impossible or impracti-
cal, shorter notice may be given but
iNi in no case may the notice be provided
d ETERMINING less than two hours in advance of the
meeting.18 If the notice is mailed, it

ACCOUNT THE

CiRCUMSTANCES

wHEeTHER must be mailed early enough to allow
it to arrive within the statutory time
frame. 19

NOTICE IS

The notice must specify the date, time,
place and subject matter of the meet-
ing, and any contemplated closed ses-
sions must be included.20 The notice

suf

must be in such form as is “reasonably
likely to apprise” members of the
public and the news media of the time,
date, place and subject matter of the
meeting.

A few years ago, the Wisconsin
Supreme Court overruled State ex

rel. H.D. Enterprises I, LLC v. City
of Stoughton, which held that gen-
eral notice of a topic (e.g., licenses)

is sufficiently specific to comply

with the notice requirement in sec.
19.84(2).21 The Wisconsin Supreme
Court stated that the notice require-
ment in sec. 19.84 is not amenable to
a bright line rule but, rather is subject
to a “reasonableness standard.” This
reasonableness standard requires tak-
ing into account the circumstances of
the case in determining whether notice
is sufficient. This includes analyzing
such factors as the burden of providing
more detailed notice, whether the sub-
ject is of particular public interest, and
whether it involves non-routine action
that the public would be unlikely to
anticipate.22

The court further stated:

The determination of whether
notice is sufficient should be
based upon what information
is available to the officer no-
ticing the meeting at the time
notice is provided, and based
upon what it would be reason-
able for the officer to know.
Thus, whether there is particu-

17. The earlier case is State ex rel. Lynch v. Conta, 71 Wis.2d 662, 239 N.W.2d
313, 331 (1976), and this issue is discussed in Governing Bodies 309,
which was published in the July 1987 issue of the Municipality, pp. 262-

263.
18. Wis. Stat. sec. 19.84(3).
19. 77 Op. Att’y Gen. 312 (1988).
20. Wis. Stat. sec. 19.84(2).

21. State ex rel. Buswell v. Tomah Area School District, 2007 W1 71

" 22. Id., 2007 WI 71 para. 28.
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lar public interest in the subject
of a meeting or whether a spe-
cific issue within the subject of
the meeting will be covered,
and how that affects the speci-
ficity required, cannot be de-
termined from the standpoint
of when the meeting actually
takes place. Rather, it must be
gauged from the standpoint of
when the meeting is noticed.23

League attorneys are often asked
whether it is appropriate to rely on
broad umbrella clauses such as “old
business” or “miscellaneous business”
on the agenda to take up unforeseen
matters which arise shortly before the
scheduled meeting. In most cases, the
answer is no. It is best to deal with
late-breaking events by amending

the notice, with twenty-four hours,

or postponing the matter until it can
be properly noticed. Minor matters
may appropriately be subsumed under
broader topics, but matters of particu-
lar interest should be given explicit
notice. In recent years, the attorney
general has taken the view that govern-
ing bodies may not rely on a general
designation clause in their agenda,
such as “other business,” to discuss,
receive information or take action on
a matter not identified in the notice of
that meeting.

A related issue is whether governmen-
tal bodies may discuss or act on mat-
ters raised by citizens during a “public
comment” or “citizen participation”
portion of a meeting if the subject is
not on the agenda. The open meet-

ing law allows governing bodies to
designate a period for public comment
in the notice of the meeting.24 During
such a designated public comment
period, a governmental body may “dis-
cuss” information raised by a member
of the public.25 A governmental body
may not take action on matters raised
during a public comment period if the
subject was not on the agenda.

Some governing body members have
inquired whether they, as members

of the public, can bring up items not
specifically designated on the agenda
under a period of public comment
allowed by Wis. Stat. sec. 19.84(2).
The answer is no. The limited excep-
tion allowing members of the public
to bring up items not specifically on
the agenda during a period of noticed
public comment was intended to allow
local governments to be responsive

to their constituents and to allow the
governing body to receive information
from members of the public. It was
not intended to allow governing body
members to bring up items for discus-
sion without placing the items on the
agenda. Any such use of the excep-

tion by governing bodies in that way
will likely be viewed as an attempt to
circumvent the notice requirements of
the open meeting law.26

With regard to who must be given
notice of a meeting, notice has to be
given to any news medium that has
requested the notice, and to the official
newspaper or, if there is none, to a
newspaper, TV or radio station that

is likely to give notice in the area.2’
The open meeting law does not require
that the notice actually be published,28
although it does require that notice

be given as required by other specific
statutes governing the subject matter
(e.g., Wis. Stat. sec. 62.23 (7)(d)2, re-
quires a Class 2 notice be published in
advance of a proposed rezoning).2% As
an alternative to written notice, tele-
phone or other verbal communication
to members of the news media is suf-
ficient.30 The law also requires some
form of direct notice to the public; this
requirement may be met by posting
the notice in one, or preferably several,
public places.3!

A limited exception to the notice
requirement allows subunits of gov-
ernmental bodies32 to meet during the
meeting of the parent body, during a
recess, or directly after such meeting,

Open Meeting Law
continued on page 250

23. Id., para 32.
24. Wis. Stat. sec. 19.84(2).
25. Wis. Stat. sec. 19.84(2).

26. For additional discussion of this issue see Governing Bodies 361.

27. Wis. Stat. sec. 19.84(1)(b).

28. Martinv. Wray, 473 F. Supp. 1131 (E.D. Wis. 1979); 77 Op. Att’y Gen. 312 (1988).
29. Notice requirements of other statutes must be met in addition to the requirements of the open meeting law. Wis. Stat.

sec. 19.84(1)(a).
30. 77 Op. Att’y Gen. 312 (1988).

31. Wis. Stat. sec. 19.84(1)(b); 63 Op. Att’y Gen. 509, 510-11 (1976); 66 Op. Att’y Gen. 93, 95 (1977).

32. The League has opined that statutory boards or commissions, such as a library board, a utility commission and a
police and fire commission, are not subunits of a common council or village board, although committees (e.g., a
finance committee, a public safety committee) are typically subunits. Governing Bodies 310.
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to discuss or act on matters that were
the subject of the meeting of the parent
body.33 The presiding officer of the
parent body must announce the time,
place and subject matter of the subunit
meeting in advance at the meeting of
the parent body. This announcement
must mention any contemplated closed
session.3*

No charge may be made for provid-
ing notice to meet the requirements

of the open meeting law. However,
once these notice requirements have
been met, charges may be made, under
the public records law, for additional
notices and supplementary informa-
tion.33

CLOSED SESSIONS

Generally, meetings of governmental
bodies must be held in open session.
However, the law authorizes meetings
to be closed if the subject matter falls
within one of the specific exemptions
set forth in Wis. Stat. sec. 19.85. Note
that the general authority to close a
meeting is inapplicable where specific
authority requires openness, as in the
case of hearings before a police and
fire commission under Wis. Stat. sec.
62.13(5), and Board of Review meet-
ings under sec. 70.46(2m).

As a general rule, we recommend us-
ing the term “closed” session or meet-
ing instead of “executive” session,

which suggests that meetings may be
closed whenever the body wishes to
take action on a matter.

Section 19.85 authorizes closing meet-
ings for a number of reasons including
the following:

1) deliberating after a quasi-judicial
hearing;

2) considering the discipline of an
employee or person licensed by
the municipality;

3) considering employment, promo-
tion, compensation or perfor-
mance evaluation data of a public
employee;

4) deliberating or negotiating the
purchase of public properties, or
conducting other business when-
ever competitive or bargaining
reasons require a closed session;3

5) considering financial, medical,
social, personal history and dis-
ciplinary data of specific persons
or specific personnel problems
which, if discussed in public,
would be likely to have a substan-
tial adverse effect on the person’s
reputation; and

6) conferring with legal counsel with
respect to litigation in which the
body is involved or is likely to
become involved.

See Wis. Stat. sec. 19.85(1)(a)-(),

for the specific exemptions. For more
detailed information on the appropriate
use of these exemptions, see Govern-
ing Bodies 375.

When deciding whether it is appro-
priate to hold a particular meeting in
closed session, a good rule of thumb
is to ask the preliminary question: “Is
there a reason why this matter is best
discussed privately, other than the de-
sire to escape the scrutiny of the public
eye or the media?” When closing a
meeting is appropriate, it is important
to follow the statutory procedures.

As mentioned above, closed sessions
planned in advance must be specified
in the public notice; however, if the
closed session was not contemplated,
the meeting may still be closed for a
valid reason.3” The body must first
convene in open session and vote to
go into closed session. Before the vote
is taken, the presiding officer must
announce the nature of the business to
be discussed and the specific statutory
provision which authorizes the closed
session, The vote of each member
must be recorded and preserved.38

Attendance at the closed session is
limited to the body, necessary staff and
other officers, such as the clerk and
attorney, and any other persons whose
presence is necessary for the business
at hand. If the meeting is of a subunit
of a parent body, such as a committee,
the members of the parent body (i.e.,
the common council or village board)
must be allowed to attend the closed
session, unless the rules of the parent
body provide otherwise.3? Discussion
in the closed session must be limited to
the topics for which the meeting was
closed.40

33. Wis. Stat. sec. 19.84(6).

34, 65 Op. Att’y Gen. Preface vi (1976).
35. 77 Op. Att’y Gen. 312 (1988); Governing Bodies 323.

36. This exemption was read rather narrowly by the Wisconsin court of appeals in State ex rel Citizens for Responsible

W.2d 640. For an in-depth summary of

Development v. City of Milton,

2007 WI App. 114, 300 Wis.2d 649. 731 N.

that case, see Governing Bodies 380 (the Municipality, May 2007).

37. Wis. Stat. sec. 19.84(2); 66 Op. Att’y Gen.
38. Wis. Stat. sec. 19.85(1). These requirements also apply to a closed sessi

provided by sec. 19.84(6). 65 Op. Att’y Gen. Preface vi (1976).

39. Wis. Stat. sec. 19.89.
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Questions sometimes arise as to
whether a member of a governmental
body may tape record closed ses-
sions. An individual member of a
governmental body does not have the
right to tape record closed sessions of
the governmental body. Although a
governmental body is obliged under
sec. 19.90 to make a reasonable effort
to accommodate any person desiring
to record, film or photograph an open
meeting (provided the person does not
do so in a disruptive manner), the law
does not apply to closed sessions.#!

A governmental body may not re-
convene in open session until twelve
hours after completion of the closed
session, unless notice of the subse-
quent open session was given at the
same time and in the same manner as
the public notice of the meeting held
prior to the closed session.42

PENALTIES AND REMEDIES

Violations of the open meeting law
may be prosecuted by the district at-
torney, the attorney general, or by a
private individual, if the district attor-
ney does not take the case.*3 Govern-
mental body members who violate the
open meeting law are subject to a for-
feiture of between $25 and $300; this
is a personal liability which may not
be reimbursed by the municipality.44
However, members may very likely
obtain reimbursement for costs and
attorney fees incurred in defending
against prosecutions under the open

meeting law.4> Members may protect
themselves from liability by voting in
favor of a motion to prevent the viola-
tion (e.g., voting against going into

an unauthorized closed session).46 In
addition to finding personal liability
for violations of the law, a court may
also order the violations to cease and
void action illegally taken. In order to
void action taken in violation of the
open meeting law, the court must find
that the public interest in enforcing the
open meeting law outweighs the pub-
lic interest in sustaining the validity of
the action taken.47

CONCLUSION

Members of local governmental bod-
ies must understand and comply with
the open meeting law. As with other
legal matters, officials should consult
their municipal attorneys if they have
questions.

For additional information on Wis-
consin’s open meeting law, see the
Wisconsin Department of Justice’s
Open Meeting Compliance Guide on
the Department of Justice’s website
www.doj.state.wi.us. Another good
source of information is the State Bar
of Wisconsin, Government Lawyers
Division’s Wisconsin Public Records
and Open Meeting Handbook which
is available from the State Bar for a
fee. The Bar’s phone number is (800)
728-7788.

Governing Bodies 135R10 @

40. Wis. Stat. sec. 19.85(1).

41. See 66 Op. Att’y Gen. 318 (1977).

42. Wis. Stat. sec. 19.85(2).
43, Stat. sec. 19.97(1), (2) and (4).
44, Wis. Stat. sec. 19.96.

45. Wis. Stat. secs. 62.115, 895.35 and 895.46(1)(a); 77 Op. Att’y Gen. 177

(1983).
46 Wis. Stat. sec. 19.96.
47. Wis, Stat. sec. 19.97(3).
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ADMINISTRATION §2-2

ARTICLE I. IN GENERAL

Sec. 2-1. Form of government.

The city operates under the mayor-council form
of government under Wis. Stats. ch. 62.
(Code 1986, § 1.01)

Sec. 2-2. Code of ethics.

(a) Definitions. The following words, terms and
phrases, when used in this section, shall have the
meanings ascribed to them in this subsection,
except where the context clearly indicates a dif-
ferent meaning:

Financial interest means any interest which
shall yield, directly or indirectly, a monetary or
other material benefit to the officer or employee
or to any person employing or retaining the ser-
vices of the officer or employee.

Immediate family means an individual's spouse;
and an individual's relative by marriage, lineal
descent or adoption who receives, directly or in-
directly, more than one-half of his support from
the individual or from whom the individual re-
ceives, directly or indirectly, more than one-half of
his support.

Person means any person, corporation, partner-
ship or joint venture.

(b) Penalty and sanctions. Violations of any
provisions of this section may constitute a cause
for suspension, removal from office or employ-
ment or other disciplinary action.

(¢) Declaration of policy. The proper operation
of democratic government requires that:

(1) Public officials and employees be indepen-
dent, impartial and responsible to the
people;

(2) Government decisions and policy be made
in proper channels of the governmental
structure;

(3) Public office not be used for personal gain;
and

(4) The public have confidence in the integ-
rity of its government.

Supp. No. 11

In recognition of these goals, there is established
a code of ethics for all city officials and employees,
whether elected or appointed, paid or unpaid,
including members of boards, committees and
commissions of the city. The purpose of this sec-
tion is to establish guidelines for ethical stan-
dards of conduct for all such officials and employ-
ees by setting forth those acts or actions that are
incompatible with the best interests of the city
and by directing disclosure by such officials and
employees of private financial or other interests
in matters affecting the city. The provisions and
purpose of this section and such rules and regu-
lations as may be established are declared to be in
the best interests of the city.

(d) Responsibility for public office. Public offi-
cials and employees are agents of public purpose
and hold offices for the benefit of the public. They
are bound to uphold the Constitution of the United
States and the constitution of this state and carry
out impartially the laws of the nation, state and
municipality and to observe in their official acts
the highest standard of morality and to discharge
faithfully the duties of their office regardless of
personal consideration, recognizing that the pub-
lic interest must be their prime concern. Their
conduct in their official affairs should be above
reproach so as to foster respect for all govern-
ment.

(e) Dedicated service.

(1) All officials and employees of the city
should be loyal to the objectives expressed
by the electorate. Appointive officials and
employees should adhere to the rules of
work and performance established as the
standard for their positions by the appro-
priate authority.

(2) Officials and employees should not exceed
their authority or breach the law or ask
others to do so, and they should work in
full cooperation with other public officials
and employees unless prohibited from so
doing by law or by officially recognized
confidentiality of their work.

(f) Fair and equal treatment.

(1) Use of public property. No official or em-
- ployee shall request or permit the unau-

CD2:7
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(2)

(g) Conflict of interest.

STOUGHTON CODE

thorized use of city-owned vehicles, equip-
ment, materials or property for personal
convenience or profit.

Obligations to citizens. No official or em-
ployee shall grant any special consider-
ation, treatment or advantage to any cit-
izen beyond that which is available to
every other citizen.

in the form of service, loan, thing or
promise from any person which to
his knowledge is interested directly
or indirectly in any manner whatso-
ever in business dealings with the
city; nor shall any such official or
employee accept any gift, favor or
thing of value that may tend to in-
fluence such official or employee in
the discharge of his duties, or grant
in the discharge of his duties any

(N If.‘inanci.al interest prohibited. No lt?cal pu‘t.)- improper favor, service or thing of
lic official or employee may use his public value, except campaign contribu-
position or office to obtain financial gain tions as controlled by subsection (i)
or anything of substantial value for the of this section. Gifts received under
private l?eneﬁt of himself or his .nnmefh- unusual circumstances should be re-
ate family or for an organization with ferred to the ethics board within ten
which he is agsgmated. This spbsectlf)n days for recommended disposition.
does not prohibit a local public official
from using the title or prestige of his office (8) Contracts with the city. No official or em-
to obtain campaign contributions that are ployee who in his capacity as such officer
permitted and reported as required by or employee participates in the making of
Wis. Stats. ch. 11. a contract in which such officer or em-

o ] ployee has a private pecuniary interest,
(2)  Specific conflicts enumerated. direct or indirect, or performs in regard to
a. Incompatible employment. No offi- that contract some function requiring the
cial or employee shall engage in or exercise of discretion on the part of such
accept private employment or ren- official or employee, shall enter into any
der service, for private interests, when contract with the city unless, within the
such employment or service is incom- confines of Wis. Stats. § 946.13, the con-
patible with the proper discharge of tract is awarded through a process of
his official duties or would tend to public notice and competitive bidding.
;Il?(ﬁa a;angglcl:e %ﬁiﬁ;ﬁiﬂ?ﬁ?gﬁ;ﬁi (4) Disclosure of interest in legislation. To t}le
in the performance of his official exteni.: known, any meplbfar of th.e city
duties, unless otherwise permitted council who }1as a financial interest In any
by law and unless disclosure is made p?oposed legislation before the councﬂ.shall
as provi ded in this section disclose on the records of the council the
’ nature and extent of such interest. Any
b.  Disclosure of confidential informa- other official or employee who has a finan-
tion. No official or employee shall, cial interest in any proposed legislative
without proper legal authorization, action of the council and who participates
disclose confidential information con- in discussion with or gives official opin-
cerning the property, government or ions or recommendations to the council
affairs of the city, nor shall such shall disclose on the records of the council
official or employee use such infor- the nature and extent of such interest.
mation to advance the financial or
other private interest of such official (h) Disclosure of certain financial interests.
or employee or others. (1) All elected and appointed officials and
c. Gifts and favors. No official or em- employees as directed by the city council
ployee shall accept any gift, whether shall file an initial statement of economic
Supp. No. 11 CD2:8
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(3)

4)

Supp. No. 11

ADMINISTRATION

interests and amend such statement if
substantial changes have occurred in eco-
nomic interests as defined and limited to
subsection (h)(3) of this section, within a
time period specified by the ethics board.

If a person must make a disclosure as
provided in subsection (h)(1) of this sec-
tion, within seven days after such person
becomes a candidate for any elective city
office, prior to appointment to such office
such person shall file a statement of eco-
nomic interests or a statement as pro-
vided in subsection (h)(4) of this section
with the ethics board.

A person filing any statement of economic
interests under this section shall file the
statement on a form prescribed by the
ethics board and shall supply the follow-
ing information to the ethics board: a
description of all parcels of real estate
within the city and adjoining towns or
villages in which the person or spouse
owns any interest, including an option to
purchase, if such property is to be consid-
ered for rezoning or purchase, if such
property is to be considered for rezoning
or purchase by an entity of government,
but exempting homestead property. All
candidates for elective and appointive of-
fice required to file under this section
shall identify any and all interests of
more than two percent or $7,500.00, which-
ever is lesser, he or his spouse has in any
business organization, either as an owner,
part owner, partner, silent partner or
lender. The statement shall include a list-
ing of all corporations or businesses on
which the person or spouse serves as a
director or on a consultation basis.

Any candidate, elected or appointed offi-
cial or employee who feels their standards
of privacy would be compromised by a
statement of economic interests may de-
cline to offer such a statement. In lieu
thereof, he shall initially file a statement
with the ethics board of his knowledge
and awareness of the requirements to
disclose interest in legislation required
under subsection (g)(4) of this section.

§ 2-2

(i) Campaign contributions. Campaign contri-
butions shall be reported by all candidates for city
office in strict conformity with the provisions of
statute. Any campaign contribution tendered to or
accepted by a candidate subsequent to the final
statutory report shall be reported to the clerk,
who shall forward a copy of such report to the
ethics board.

() Ethics board.

(1)

)

)

CD2:9

There is created an ethics board to consist
of five members as follows: one alderperson
as appointed by the mayor, one city officer
or employee and three citizen members
all appointed by the mayor and confirmed
by the city council. Terms of office shall be
three years. The ethics board shall elect
its own chair and vice-chair, and the city
attorney shall furnish the board whatever
legal assistance is necessary to carry out
its function. If any member of the ethics
board petitions the board for a hearing
and advice regarding his own conduct,
such member shall be mandatorily ex-
cepted from sitting in his own case and
the city attorney shall be substituted there-
for. :

The ethics board may make recommenda-
tions to the city council with respect to
amendments to this section.

Upon the verified complaint of any person
alleging facts which, if true, would consti-
tute improper conduct under the provi-
sions of this section, the ethics board shall
first conduct a private and confidential
inquiry into the merits of the complaint.
Upon a finding of probable misconduct by
a majority of the ethics board, the ethics
board shall conduct a public hearing in
accordance with all common law require-
ments of due process and, in written find-
ings of fact and conclusions based thereon,
make a determination concerning the pro-
priety of the conduct of the subject official
or employee. If the ethics board finds
probable cause exists for action against
an employee based on a violation of this
section, it shall refer the matter for appro-
priate action to the council or district
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attorney. In making such referral, the
ethics board shall supply the council or
district attorney with a written statement
of their determination.

(4) The ethics board shall be required to only
report probable cause for misconduct when
three-fourths of the members of the ethics
board present and voting vote to do so.

(k) Applicability. When an official or employee
has doubt as to the applicability of a provision of
this section, such official or employee shall apply
to the ethics board for an advisory opinion. The
official or employee shall have the opportunity to
present his interpretation of the facts at issue and
of the applicability of provisions of this section
before such advisory decision is made. This sec-
tion shall be operative in all instances covered by
its provisions except when superseded by an ap-
plicable statutory provision and statutory action
is mandatory, or when the application of a statu-
tory provision is discretionary but determined by
the ethics board to be more appropriate or desir-
able.

(Code 1986, § 1.12; Ord. No. 0-02-06, § 1,.1-24-
2006; Ord. No. 0-17-06, § 1, 4-11-2006)

Sec. 2-3. Ward boundaries and polling places.

The city council adopts by reference the pam-
phlet entitled "Establishing Wards, Ward Bound-
aries and Polling Places" in its entirety and con-
firming in all respects as amended. See Wis.
Stats. § 66.0103.

(Code 1986, § 1.15)

Sec. 2-4. Aldermanic districts.

Aldermanic districts are established as follows
by combining contiguous whole wards and as
shown on a map entitled "City of Stoughton
Aldermanic Districts and Wards" on file in the
office of the clerk. Such aldermanic districts shall
become effective beginning with the Spring 2002
Election.

(1) First aldermanic district: Wards 1 through

3.
(2) Second aldermanic district: Wards 4 and
5.
Supp. No. 11

(3) Third aldermanic district: Wards 6 through
8.

(4) Fourth aldermanic district: Wards 9 and
10.
(Code 1986, § 1.16)

Secs. 2-5—2-30. Reserved.

ARTICLE II. CITY COUNCIL

DIVISION 1. GENERALLY

Sec. 2-31. Organization meeting.

Following a regular city election, the new coun-
cil shall meet on the third Tuesday of April. A
president and vice-president of the council shall
be chosen at this time from among the alderpersons
by majority vote.

(Code 1986, § 2.02(1))

Sec. 2-32. Regular meetings.

The regular meetings of the council shall be
held at the council chamber at 7:00 p.m. on the
second and fourth Tuesday of each month, except
that when the second Tuesday of the month is an
election day or a legal holiday the first regular
meeting of the month of the council shall be held
on the second Wednesday of the month, and
except that when the fourth Tuesday of the month
is a legal holiday or falls on the day before
Christmas, the second regular meeting of the
month shall be on the fourth Thursday of the
month. One of the two regular meetings in any
month may be canceled for cause shown. The
clerk shall notify the official newspaper of such
cancellation in a timely fashion.

(Code 1986, § 2.02(2); Ord. No. 0-26-05, § 1,
7-26-2005)

CD2:10
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Legal Comment

Ethics and Conflict of Interest ParT I

by Daniel Olson, Asst. Legal Counsel

‘ ” ] hen we published a comment similar to this one a little
more than nine years ago, we noted the highly publicized
allegations of misconduct by state legislators and how such activ-
ity served to remind us all of the public and private consequences
when a public official violates the public trust of his or her public
office. Unfortunately, newspaper headlines over the last twelve
months have once again highlighted multiple stories of alleged
misconduct by Wisconsin public officials. Today, as then, such
conduct provides energy for expanding the public trust deficit
between citizens and public officials, a serious threat to any de-
mocracy. It thus seems an appropriate time to once again provide
an overview of some of the important ethics and other conflict of
interest laws and rules that regulate the conduct of local officials
and a few hypothetical situations as a means to help local officials
recognize and avoid conduct that will further increase the lack of
trust too many citizens seem to have for public officials.
StaTE CoDE OF ETHICS FOR LOCAL OFFICIALS, EMPLOYEES AND CANDIDATES
The state code of ethics for local government officials! went into effect on Au-
gust 15, 1991, These and other rules regulating the conduct of local officials
continue to generate frequent questions to League legal counsel.
Government Units and Individuals Affected
The state code applies to a “local governmental unit”2 which is defined to in-
clude a political subdivision of the state, an instrumentality or corporation of

such a political subdivision or a combination or subunit of any such entity. This
means cities and villages are covered. It also means a city redevelopment au-

thority or similar instrumentality or
subunit of city or village government
is covered.

The state code limits coverage in the
covered local government units to
local public officials who are defined
as individuals holding a local public
office.3 The definition of local public
office includes elective offices; city
and village managers; appointive
offices and positions where the indi-
vidual serves for a specified term, ex-
cept independent contractor positions
and positions limited to the exercise
of ministerial action.* The definition
also includes appointive offices or
positions filled by the governing body
or executive or administrative head
where the appointee serves at the
pleasure of the appointing authority,
except independent contractors and
clerical and ministerial positions.5
This means a city council member,
village trustee, mayor, village presi-
dent, city clerk, village attorney, city
finance director, village director of
public works, city zoning administra-
tor, village building inspector, a park
board member and those holding
similar elected or appointed offices/
positions are subject to the code.

Prohibited Conduct

The state ethics code prohibits local
officials from engaging in the follow-
ing conduct:

1. Using their office to obtain finan-
cial gain or anything of substantial
value for the private benefit of them-
selves, their immediate families, or
organizations with which they are
associated.

1. Wis. Stat. sec. 19.59. For a further discussion of the state
ethics law, see the legal comments in the June 1995, Octo-
ber 1991 and December 1991 issues of the Municipality. 5. Id.

2. Wis. Stat. sec. 19.42(7u).

38 the Municipality February 2012

3. Wis. Stat. sec. 19.59(7x).
4, Wis. Stat. sec. 19.42(7w).

6. Wis. Stat. sec. 19.59(1)(a).
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State Code and Financial INTERESTS

The restriction on “using” an office
encompasses more than voting. The
Government Accountability Board
(GAB) (formerly Wisconsin Ethics
Board) interprets this rule to prohibit a
local official from accepting any item
or service, including food or drink, and
travel, of more than nominal value of-
fered and available because the official
holds public office.” It would also pro-
hibit an official from using information
derived from holding office that is not
available to the public. In short, an
official may violate the restriction on
“using” her office even if she does not
vote on a matter.

An official is “associated” with an
organization for purposes of the state
ethics law when the individual or a
member of the individual’s immedi-
ate family is an officer, director or
trustee, or owns at least 10 percent of
the organization. An individual is not
associated with an organization merely
because the individual is a member or
employee of the organization.

The term “immediate family” means
an official’s spouse and family mem-

bers who receive more than one-half of

their support from the official or from
whom the official receives more than
one-half of his or her support.9

2. Receiving “anything of value” if it
could reasonably be expected to influ-
ence the local public official’s vote,
official action or judgment, or could
reasonably be considered as a reward
for any official action or inaction.

The term “anything of value” includes
any money, property, favor or ser-
vice.ll The GAB guidelines for local
officials indicate that a local public
official may only accept items of in-
substantial value such as “mere tokens
and items or services of only nominal,
insignificant, or trivial value.”

3. Taking official action substantially
affecting a matter in which the official,
an immediate family member, or an
organization with which the official is
associated has a substantial financial
interest or using his or her office in a
way that produces or assists in the pro-
duction of a substantial benefit for the
official, immediate family member or
organization with which the official is
associated.

State law does provide a limited ex-
ception to these restrictions. Wisconsin
Statutes sec. 19.59(1)(d) expressly
exempts lawful payments of expenses,
benefits, or reimbursements, or actions
on proposals to modify an ordinance.

Also, the GAB guidelines and advisory
opinions indicate that a local official
may participate in an action that will
affect the official or an organization
with which the official is associated
when: (a) the official’s action affects a
whole class of similarly-situated inter-
ests; (b) neither the official’s interest
nor the interest of a business or orga-
nization with which the official is as-
sociated is significant when compared
to all affected interests in the class;14
and (c) the action’s effect on the in-
terests of the official or of the related

business or organization is neither
significantly greater nor less than upon
other members of the class. The basic
test, therefore, appears to be whether
the action has a general impact on, or
whether the action chiefly benefits, the
official, a member of the official’s im-
mediate family or an organization with
which the official is associated. Thus,
a public official should not participate
in or perform any discretionary act
with respect to making, granting, or
imposing an award, sanction, permit,
license, contract, offer of employment,
agreement or other matter in which the
official, a member of the official’s im-
mediate family or a business or organi-
zation with which the official is associ-
ated has a substantial financial interest
or would gain a substantial benefit.

The GAB guidelines for state officials
suggest that when a matter in which

a local official should not participate
comes before a body, which the offi-
cial is a member of; the official should
leave that portion of the body’s meet-
ing involving discussion, deliberations,
or votes related to the matter.13 When,
because of a potential conflict of in-
terest, an official withdraws from the
body’s discussion, deliberation, and
vote, the body’s minutes should reflect
the absence.

4, Giving, offering or promising to
give, or withholding or offering or
promising to withhold, his or her vote
or influence, or promising to take or

Ethics Part I
continued on page 40

7. .GAB Guideline 1219 (GAB 1219): Receipt of Food, Drink, 11.
Favors and Services. GAB guidelines for local officials 12.
are available online at http://gab.wi.gov/guidelines/ethics 13.

8. Wis. Stat. sec. 19.42(2).
9. Wis, Stat. sec. 19.42(7).
10. Wis. Stat. sec. 19.59(1)(b).

Supra note 7.

Wis. Stat. sec. 19.42(1).

Wis. Stat. sec. 19.59(1)(c).

14, GAB Guideline 1240 (GAB 1240): Mitigating Conflicting
Interests: Private Interest vs. Public Responsibility.

15. Id.
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refrain from taking official action with
respect to any proposed or pending
matter in exchange for any other per-
son making or refraining from making
a political contribution or providing or
refraining from providing any thing of
service or thing of value to or for the
benefit of a candidate, political party,
any other person who is subject to reg-
istration under Wis. Stat. sec. 11.05, or
any person making a communication
that contains a reference to a clearly
identified local public official holding
an elective office or to a candidate for
local public office.16

Enforcement and Penalties

Local officials may request advisory
ethics opinions from the municipal
ethics board or, if there is none, from
the municipal attorney. The municipal
ethics board or attorney may issue a
written advisory opinion. If the official
follows the advice in the opinion, it is
evidence of intent to comply with the
law.17

The state ethics code for local officials
is enforced by the local district at-
torney ugon verified complaint of any
person.1 If the district attorney fails
to commence an action within twenty
days after receiving such complaint

or refuses to commence an action, the
person making the complaint may peti-
tion the attomey general to act on the
complaint. !

The ethics code provides civil and
criminal penalties for violations. A lo-
cal official who intentionally violates
any part of sec. 19.59 except 19.59(1)
(br), may be fined not less than $100
nor more than $5,000 or imprisoned
not more than one year in the county
jail or both.20 In the alternative, a civil

forfeiture of up to $1,000 may be im-
posed against a local official for violat-
ing any part of the state ethics code for
local officials.2!

State Ethics Code Gaps

The state ethics code for local govern-
ment officials has not been amended
since adoption in 1991. This does not
mean there are no flaws or gaps in the
law, there are.

Many public positions are not covered
by the law since it applies only to local
public offices and the law narrowly de-
fines “local public office.” This narrow
definition leaves many public positions
uncovered by the law including police
and fire chiefs, assistant city attorneys,
deputy treasurers, and other officials
not appointed by the governing body
or the executive or administrative head
of the local government. Thus, the law
does not cover a number of public of-
ficials the general public might expect
to be subject to the state ethics code
requirements.

The law also allows conduct the gen-
eral public might not approve of. For
example, the law does not prohibit a
public official from voting on a matter
involving his parent unless the parent
receives, directly or indirectly, more
than one-half of his or her support
from the official or the official re-
ceives, directly or indirectly, more than
one-half his or her support from the
parent. The same provisions also apply
to brothers and sisters and other family
members of the public official.

The law also does not prohibit an of-
ficial from voting or using his or her
office to help on a matter involving a
person they are not married to but live
and share a home with, an employer,
or a large campaign contributor. How-

ever, activity by an official in such sit-
uations is also likely to be disfavored
by the general public.

However, these and other gaps in the
state ethics code can be addressed. The
law authorizes local ordinances that
might be used to set higher standards
and/or expand coverage beyond state
law.

Hypothetical Ethics Code Problems

1. You are a member of the common
council. Your 18-year-old daughter
who lives at home with you was arrest-
ed last night for underage drinking in
your city and given a ticket with a fine
of $96. She is distraught and begging
for your help with the ticket because
she thinks an underage drinking con-
viction will ruin her chances of getting
into law school. She says she was not
drinking even though a breathalyzer
result shows she was. You call the city
attorney and tell him that you believe
your daughter and you think the ticket
should be dismissed or least amended
to a lesser violation. Have you violated
the state ethics code for local officials?

Probably. The line between being a
parent and being a public official is
fuzzy at best in this circumstance.
Since dismissal or amendment of the
underage drinking ticket will provide
relief from the increased insurance
rates, a financial gain, something of
substantial value, or substantial benefit
for you, your call to the city attorney
could easily be construed as an attempt
to use the influence of your public of-
fice contrary to Wis. Stat. sec. 19.59(1)
(), or 19.59(1)(c)2. Even if your ac-
tion does not violate the state ethics
code, if the contact does produce a
favorable result, the prosecutorial in-
tegrity of the city attorney is severely
compromised. Any favoritism by the

16, Wis. Stat. sec. 19.59(1)(br).
17. Wis. Stat. sec. 19.59(5)(a).
18. Wis. Stat. sec. 19.59(8)(a).
19. Wis, Stat. sec. 19.59(8)(c).
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20. Wis. Stat. sec. 19.58. An intentional violation of 19.59(1)(br)
is a Class I felony.

21. Wis. Stat. sec. 19.59(7).

22, Wis. Stat. sec. 19.59(1m).

the Municipality February 2012



Legal Comment

city attorney would call into question
all future prosecutions by him and
expose him and your municipality to
charges of selective prosecution. In
short, you should not make the call
even if you think it does not violate the
state ethics code.

If the person who got the ticket is not
your daughter but the daughter of a
Sriend, do you still have a problem
with sec. 19.59(1)(a), or 19.59(1)(c)1,
Stats., if you make the call?

No, unless the action produces a sub-
stantial direct or indirect benefit (e.g.,
campaign contribution, free food at the
your friend’s restaurant, etc.) for you
contrary to sec. 19.59(1)(c)1., Stats.
Nonetheless, the problems regarding
the prosecutorial integrity of the city
attorney noted above are still impli-
cated and you should not make the call
even though it may not be a violation
of the state ethics code.

2. You are a village trustee. While

you and your spouse are attending a
conference for local public officials,
an engineering consulting firm invites
you and your spouse to attend a dinner
and offers to pay all costs. The written
policies established by your village
only authorize meal reimbursement
Jor you. Meal expenses for spouses or
children traveling with an official are
not covered. Should you let the firm
pay for you and your spouse?

No. A local public official should not
accept an offer to purchase a meal or
other item unless, and only to the ex-
tent that, the local government would
otherwise bear the official’s expense
and the governmental unit’s obligation
to bear the expense is expressly autho-
rized by, and in accordance with, es-
tablished written criteria. Can you pay
the costs for your spouse and let the
firm pay for yours without violating
the state ethics code? You could if your
village policies are sufficiently specific
to permit it. However, the better prac-
tice is to pay for the meal yourself and
advise the firm that they can reimburse
the village directly if it wishes.

3. You are a member of a common
council. The commilttee you serve

on is reviewing bids that the city has
received from a number of computer
consulting firms. One of the firms that
has submitted a bid is owned by your
spouse. Can you participate in this
matter?

No. If you participate, you will be vio-
lating the prohibition in sec, 19.59(1)
(c)1., Stats., against taking any official
action affecting a matter in which you,
a member of your immediate family
or an organization with which you are
associated has a substantial financial
interest.

At what point should you withdraw
Jfrom participation?

You should excuse yourself from par-
ticipating in any discussion, delibera-
tions or votes relating to the selection
of a computer consultant for the city.
The best way to proceed would be to
remove yourself from the committee
meeting before the bids are discussed,
reviewed and evaluated. Also, the min-
utes should reflect your absence.

If the firm is owned by your father in-
stead of your spouse, can you partici-
pate in the matter without violating the
state ethics code?

Yes. Assuming you do not provide
one-half of your father’s support or
he does not provide one-half of yours,
there is no violation of sec. 19.59(1)
(c)1., Stats. or any other provision of
the state ethics code if you participate
in the matter. However, your local
code may be more restrictive and
should be checked. In addition, you
should also consider the public re-
sponse even if your local ethics code
does permit your participation since
many, if not most, people will ques-
tion your ability to place your public
obligations over your personal connec-
tions.

4. You are a member of a common

council. The council is considering
plans and specifications for a major
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street widening and repair project

and a resolution authorizing special
assessments to be levied against abut-
ting property owners to pay for the
project. Your home abuts the street that
is going to be widened and repaired.
Should you participate in the matter
when it comes before the council?

The state ethics code would probably
not prohibit you from participating

in this matter even though the action
affects you and your property. This is
because the action will affect a whole
class of similarly situated property
owners abutting the street project.

What if the proposed project will
greatly improve the value of a piece
of commercial property you own but
does not have a similar effect on most
of the other properties? Can you still
participate?

Probably not since the test for deter-
mining whether you can participate

is not limited to the number of other
persons affected but also asks whether
the impact of the action has a similar
effect. Under the ethics law, you may
vote on the project only if your inter-
est is not significant relative to all the
affected persons and the action’s effect
on your property is neither signifi-
cantly greater nor less than upon other
property owners abutting the street
project.

5. You are a member of the village
plan commission. The commission is
considering a conditional use permit
request by a person who owns property
next door to your father-in-law. Do
you participate in the matter?

If your father-in-law does not receive
more than 50 percent of his support
from you and you do not receive more
than 50 percent of your support from
him, then the state ethics law would
not preclude you from voting on the
zoning change. However, the state and
federal constitutional guarantees of

Ethics Part I
continued on page 42
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due process require administrative or
quasi-judicial decisions such as this

to be made by an impartial decision
maker. If you cannot be impartial, then
you should not participate. Even if
you believe that you can be impartial,
you should advise the applicant that
your father-in-law lives next door to
the property and determine whether
the applicant has any objection to your
participation.

PRIVATE FINANCIAL INTERESTS IN
PusLiC CONTRACTS

Wisconsin Statute section 946.13
prohibits public officials and employ-
ees from having a private interest in
a public contract. Importantly, it is a
strict liability statute and a convic-
tion requires no proof of criminal
intent.#3 This means public officials
and employees must regularly review
their public and private connections
to avoid inadvertent violations of this
law.

Prohibited Conduct.

Section 946.13(1) prohibits a public
official or employee from engaging in
the following conduct:

1. In his or her private capacity, nego-
tiating or bidding for or entering into

a contract in which the official or em-
ployee has a direct or indirect private
pecuniary interest if the official or em-
ployee is also authorized or required
by law to participate in his capacity as
such officer or employee in the making
of that contract.2

This is the most significant prohibition
in the pecuniary interest statute since
there is no requirement that an official

or employee actually take any action
in regard to the contract. The statute
imposes liability simply when an of-
ficial or employee is authorized to par-
ticipate in its making. Abstaining from
voting will not prevent a violation.

It is also important to note that a viola-
tion of sec. 946.13(1)(a) is also not
automatically avoided if someone
other than the official or employee
negotiates or bids for or enters into a
contract in which they have a private
pecuniary interest. This position is
reflected in the following statement
by the Wisconsin attorney general:

“It is equally clear, however, that the
law [Wis. Stat. sec. 946.13(1)] forbids
a public officer or employe from ac-
complishing through an agent that
which the law prohibits [the officer

or employee] from doing directly.”25
This means that if another person or
entity is acting as agent for the public
official or employee, then the actions
of that person or entity will be deemed
those of the official or employee for
purposes of sec. 946.13(1).

Similarly, officials and employees
should be mindful that violation of
sec. 946.13(1)(a), Stats., does not
require that a contract actually be ex-
ecuted. Attempts to negotiate or bid
for the contract are enough to violate
the restriction and there is nothing in
the plain language of the statute that
defines or limits negotiation or bid-
ding to only formal procedures. Thus,
informal discussions with a person in-
volved in a municipal employee hiring
process about abilities and interest in
the position prior to resignation might
be sufficient to violate the law.

2. Participating in the making of a
municipal contract in his or her official
capacity or performing some function
requiring the exercise of discretion in

regards to a municipal contract if the
official has a direct or indirect financial
interest in the contract.2

This restriction requires some af-
firmative act such as a vote or some
other participation in the making or
execution of the contract before there
is a violation. Accordingly, refraining
from acting in all official or authorized
capacities on the contract will prevent
violation.

Exceptions.

There are a number of statutory excep-
tions to sec. 946.13(1)27. Probably

the most important exception is for
contracts in which any single public
officer or employee is privately inter-
ested that do not involve receipts and
disbursements by the state or its politi-
cal subdivision aggre§ating more than
$15,000 in any year.2

It is important to note that the excep-
tions do not authorize any particular
behavior, They only remove the con-
duct from the scope of sec. 946.13(1).
They do not immunize the behavior
from other applicable restrictions such
as the state ethics code for local of-
ficials, common law rules, or local
ordinances and rules.

Enforcement and Penalties

Violation of Wis. Stat. sec. 946.13 isa
Class I felony and subjects the person
to a fine of not more than $10,000,
imprisonment for not more than three
years and six months, or both.2% A
conviction would also lead to an au-
tomatic vacation of an elective office
since the official would be constitu-
tionalla/ barred from holding public
office.>®

23. Statev. Stoehr, 134 Wis.2d 66, 396 N.W.2d 177 (1986). 27.

24. Wis. Stat. sec. 946.13(1)(a).
25. 75 Op. Att’y Gen. 172, 174 (1986).
26. Wis. Stat. sec. 946.13(1)(b).
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(1n).

See Wis. Stat. secs. 946.13(2), (5), (6), (7), (8), (9), (10), and

28. Wis. Stat. sec. 946.13(2)(a).
29, Wis, Stat. sec. 939.50(3)(e).
30. Wis. Const. art. XIII, sec. 3(3) and sec. 17.03(5).
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Hypothetical Pecuniary Interest
Statute Problems

1. You are a member of the city council
and are employed by a local engi-
neering firm. Your city has recently
decided to solicit bids from qualified
engineering firms for a study of its
municipal water system. The contract
will pay $50,000. You are not involved
in any management decisions at your
engineering firm but a major portion
of your work with the engineering firm
is related to the design and opera-

tion of municipal water and sewage
systems. In fact, you are the expert in
your firm on municipal water systems.
Your firm intends to bid for the water
system contract with your city and you
intend to do work on the contract if it
is awarded to your firm. Do you have a
problem with sec. 946.13(1)?

There is no case law or legal authority
that provides a clear answer. How-
ever, League legal staff believe there
is probably sufficient evidence under
these facts to suggest that the engi-
neering firm is acting as your agent
for purposes of the contract. If so, any
attempt by the firm to negotiate or bid
for or enter into the water system con-
tract with the city is a violation by you
of sec. 946.13(1)(a).

What if you did not do any work on the
contract?

If you did not do any work on the
contract, it is less likely that the firm is
acting as your agent. What if you were
a senior partner in the firm but still did
not do any work on the contract? If
being a senior partner means you have
a say in the management decisions of
the firm, your firm is probably acting
as your agent and sec. 946.13(1)(2)
has probably been violated if the firm
submits a bid.

2. You are a nominee for a position on
a city's redevelopment authority and
the director of a local non-prafit or-
ganization, which received a $25,000
development loan from the authority

one year ago. Can you serve on the
authority?

Yes. Since the loan was negotiated, bid
for, and entered into prior to appoint-
ment to the redevelopment authority
and before you had any authority to
participate as a public official in the
making of the loan, there is no viola-
tion of sec. 946.13(1). However, if
your organization attempts to renegoti-
ate the terms of the existing loan or
seeks a new loan while you serve on
the authority, the statute would be vio-
lated. Moreover, you cannot take any
action regarding the current adminis-
tration of the existing loan while you
serve on the authority.

3. You are a member of the village
board. You also own the only hard-
ware store in the village. The village
regularly purchases supplies from the
store. You always abstain from voting
on bills and claims relating 1o your
store. Last year total sales to the vil-
lage amounted to 312,000. This year,
sales to the village are approaching
$17,000 dollars. Did you violate sec.
946.13(1), Stats., last year?

No. You are allowed to do a total of
$15,000 worth of business with the
municipality in a year.

Are you in violation of sec. 946.13(1),
Stats., this year?

Yes. The sales transaction that pushed
you over the $15,000 limit of sec.
946.13(2)(a) constituted execution of
an impermissible contract under sec.
946.13(1)(a). While abstention will
protect you from violating the prohibi-
tion on official action on a contract
where you have a financial interest, it
will not prevent you from violating the
provision prohibiting private involve-
ment in a contract where you have of-
ficial authority to act.

4. You are a city council member. The
human resources director position
with the city will be vacant in the near
future due to the retirement of the cur-
rent director. The position pays an an-
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nual salary of $50,000. Can you apply
for the position before you resign Sfrom
the city council?

No. Submission of an application for
employment is a bid for a contract.
Since the position will pay an annual
salary in excess of the sec. 946.13,
Stats., limit of $15,000, you must re-
sign from the city council before you
can apply for the position.

You intend to resign from office before
you submit your application. However,
you know the mayor will nominate

the new director to the city council

for approval and want to talk to her
about your options. Can you talk to the
mayor while you are still a member of
the city council and let her know that
you are interested in the position?

Probably not. Such discussion prob-
ably constitutes negotiation or bidding
for the employment and violates sec.
946.13(1)(a). The discussion with the
mayor may also be an improper use of
your office and be a violation of sec.
19.59(1)(a) of the state ethics code for
local government officials.

Would you violate sec. 946.13(1),
Stats., if you applied before resigning
but withdrew your application before
the city acted on it?

Yes. Section 946.13(1)(a) prohibits a
public official from merely negotiating
or bidding for a contract in which the
official has a financial interest if the
official is authorized to participate in
his official capacity in the making of
the contract. Here, you have submit-
ted a bid by applying for the position
while being authorized to exercise
official discretion with regard to the
contract. This violates the statute and
it does not matter that you have with-
drawn your application before it was
acted on.

Compatibility of Offices 605R
Pecuniary Interest 389R
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COMPATIBILITY OF OFFICES AND
PosITIONS

One of the most important common-
law (court made) rules regarding con-
flict of interest is the doctrine of in-
compatibility. This doctrine recognizes
a conflict of interest in some situations
where a public official holds two pub-
lic offices or holds a 1public: position
and a public office.3

A leading commentator on municipal
law states the basic concern associated
with conflicts in this context as fol-
lows:

Public policy demands that
an officeholder discharge his
or her duties with undivided
loyalty. The doctrine of incom-
patibility is intended to assure
performance of that quality.
Its applicability does not turn
upon the integrity of the per-
son concemed or his or her
individual capacity to achieve
impartiality, for inquires of
that kind would be too subtle
to be rewarding., The doctrine
applies inexorably if the of-
fices come within it, no mat-
ter how worthy the officer’s
purpose or extraordinary his or
her talent.32

The Wisconsin Attorney General cited
approvingly in a formal opinion, 74
Op. Att’y Gen. 50 (1985), a summary
of common law incompatibility prin-

Ethics and Conflict of Interest Parr II:
by Daniel Olson, Asst. Legal Counsel

ciples discussed in 63A Am. Jur. 2d
Public Officers and Employees sec. 78
(1984):

Incompatibility is to be found
in the character of the offices
and their relation to each other,
in the subordination of the one
to the other, and in the nature
of the duties and functions,
which attach to them. They are
generally considered incom-
patible where such duties and
functions are inherently incon-
sistent and repugnant, so that
because of the contrariety and
antagonism which would result
from the attempt of one person
to discharge faithfully, impar-
tially, and efficiently the duties
of both offices, considerations
of public policy render it im-
proper for an incumbent to re-
tain both. Two offices or posi-
tions are incompatible if there
are many potential conflicts of
interest between the two, such
as salary negotiations, supervi-
sion and control of duties, and
obligations to the public to ex-
ercise independent judgment.
If the duties of the two offices
are such that when placed in
one person they might dis-
serve the public interests, or if
the respective offices might or
will conflict even on rare occa-
sions, it is sufficient to declare
them legally incompatible.

The commentator and attorney general
statements reveal a key principle of the
incompatibility doctrine. The doctrine
is not concerned with actual evidence
of disloyalty or bias. Rather, incom-
patibility is present if the dual service
creates any potential for a conflict
over salary negotiations, supervision
and control of duties or obligations

to the public to exercise independent
judgment. This means the question of
incompatibility is determined upon a
review of the duties and responsibili-
ties of the two offices or office and
position involved, not the personal
character or abilities of the official or
employee.33

The incompatibility doctrine probably
does not apply to an individual who
holds a public position and provides

a service to a governmenta] entity as
an independent contractor.34 The Wis-
consin supreme court has adopted the
following definition of an independent
contractor:

An independent contractor is
one who is employed to do a
piece of work without restric-
tion as to the means to be
employed, and who employs
his own labor and undertakes
to do the work in accordance
with his own ideas or under
plans furnished by the person
for whom the work is done,
to produce certain results re-
quired by such person.3’

31. See State v Jones, 130 Wis. 572 (1907); Martin v. Smith, 239 Wis. 314 (1941); and Otradovec v. City of Green Bay, 118 Wis, 2d

393, (Ct. App. 1984).

32. 3 McQuillin, Mun. Core., sec. 12.67 (3d ed.)
33. See State v Jones, 130 Wis. 572 (1907); Martin v. Smith, 239 Wis. 314 (1941); and Otradovec v. City of Green Bay, 118 Wis. 2d

393 (Ct. App. 1984).
34. Compatibility of Offices 581.
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Comparibility of Office and Other Laws

The court has also explained that the
“reservation by a municipality of the
privilege of inspecting and generally
supervising the work, and making
changes in the plans, does not destroy
or impair the character of indepen-
dent contractor.”36 In addition, the
court advised that “whether one is an
employee or an independent contrac-
tor generally should be determined
from the facts of the particular case,
and from a proper construction of the
contract as a whole.”37 This means
an official cannot avoid an incompat-
ibility problem by simply declaring his
non-public employment to be that of
an independent contractor. Rather, the
particulars of the relationship between
the official and the government entity
will be closely examined to determine
whether the official is truly an inde-
pendent contractor.

A good rule of thumb for governing
body members to follow is that they
cannot hold other public offices or
positions unless the arrangement is
specifically authorized. For example,
governing body members are expressly
authorized to serve on local boards and
commissions, as long as they receive
no additional remuneration other than
a per diem that is paid to all members
of the board or commission.38 Also,
elected public officials may serve

as EMTs and volunteer firefighters

for their municipalities, as long as

total compensation, including fringe
benefits does not exceed $15,000 per
year.39 A member of a city council

or village board mag also serve as a
county supervisor.4

Enforcement and Penalties

Under the doctrine of incompatibility,
if a second office is taken that is in-
compatible with an existing office, the
official is deemed to have vacated the
first office. The law is not so clear re-
garding the holding of an incompatible
office and position. While it is clear
that the official must give up the office
or position, there is no clear direction
in the law as to whether the first office/
position is automatically vacated or
whether the person may choose be-
tween the office and position.

Hypothetical Incompatibility
Problems

1. You are a member of a city library
staff and are thinking about running
Jor the city council. Canyou work for
the library and serve on the city coun-
cil if elected?

No. The fact that the library board
comes between the librarian and the
common council does not remove the
incompatibility problem. This is be-
cause the common council controls the
amount of money the city appropriates
to the library board and confirms ap-
pointments to the library board. Thus,
a person who is an employee of the
library and who simultaneously sits on
the common council can exercise ulti-
mate control over his or her employer,
the library board, through controlling

the level of funding and the appoint-
ments to the board.

2. You are employed by a private firm
whose head is the village assessor and
are thinking about running for the vil-
lage board. Can you continue to work
Jor the firm and serve on the village
board if the head of your firm is still
the village assessor?

The answer is probably yes since the
incompatibility doctrine has not been
extended to non-public employment
situations. However, this situation is
very close to the one found incompati-
ble in the Oradovec decision and does
create some potential for a conflict
over salary negotiations, supervision
and control of duties or obligations

to the public to exercise independent
judgment that might lead a court to
include such private employment
within the scope of the incompatibility
doctrine.

What if the engineering firm, not just
its head, has been appointed as village
engineer?

This minor change in facts probably
renders your employment with the
firm and service as a village trustee
incompatible since a court is unlikely
to find the “private” employment sig-
nificant enough in light of the potential
for a conflict over salary negotiations,
supervision and control of duties or
obligations to the public to exercise
independent judgment.
Ethics Part Il
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35. Weber v. Hurley, 13 Wis. 2d 560, 568, 109 N.W.2d 65
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39. Wis. Stat. sec. 66.0501(4).
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3. You have served as a member of
your village's volunteer fire depart-
ment for 10 years. You have received,
on average, $1,000 a year for your
services. You have just been elected
to the village board. Must you resign
JSrom the volunteer fire department?

No. Section 66.0501(4) allows gov-
erning body members to serve as vol-
unteer firefighters for their municipali-
ties, as long as the total compensation
they receive does not exceed $15,000.
Note: There may be some question
under the Fair Labor Standards Act
(FLSA) whether an individual who is
paid $15,000 in any year is a volunteer
under that law and the $15,000 thresh-
old under sec. 66.0501(4) should not
be interpreted as permitting noncom-
pliance with the requirements of the
FLSA. :

OTHER CONFLICT OF INTEREST LAWS
AND RULES

The “HalP’ Decision

The general rule of law, according to
an old Wisconsin supreme court deci-
sion, is that members of a legislative
body or municipal board are disquali-
fied to vote therein on propositions

in which they have a direct pecuniary
interest adverse to the municipal-

ity. Board of Supervisors of Oconto
County v. Hall, 47 Wis. 208, 2 N.W.
291 (1879). This rule seems to expand
upon the restrictions in the ethics code.
If the rule extends to legislative deci-
sions, it would, for example, prohibit a
city council member who owns a res-
taurant with a liquor license from vot-

ing on a proposed change in the liquor
license fees to be charged. However, it
is not clear whether the rule applies to
legislative and non-legislative actions
of a governmental body or board. 41

Robert’s Rules of Order

Many municipalities have adopted
Robert’s Rules of Order. Officials
should be aware that section 44 of
those rules provides:

No member should vote on
a question in which he has a
direct personal or pecuniary
interest not common to other
members of the organization.
The rule on abstaining
from voting on a question of
direct personal interest does
not mean that a member is pre-
vented from voting for himself
for an office or other position
to which members are gener-
ally eligible, nor from voting
when other members are in-
cluded with him in a motion.

This rule and the Hall case noted
above were cited by the Wisconsin
court of appeals in a case where the
employee of an entity seeking a rezon-
ing abstained from voting as a county
board supervisor on the matter.42 The
court concluded that had the employ-
ee-supervisor voted, his vote would
have been disqualified.

Eligibility for Other Public Positions
Statute

The pecuniary interest statute, sec.
946.13(1) discussed earlier, is proba-
bly the most significant limitation on a
public official’s eligibility for another

public position with the municipality
she serves. However, it is not the only
one. A separate provision also provides
that a member of a city council or
village board is ineligible, during the
term of office for which the member

is elected: (1) for any office or posi-
tion that has been created during that
term, even if the member resigns this
or her office prior to appointment; and
(2) an existing office or position, if the
selection for it is vested in the govern-
ing body, unless the member resigns
before the selection is made.*

Mid-term Salary Change Statute

An elected official who is entitled to
participate in the establishment of the
salary for their office shall not during
the term of the office collect salary in
excess of the salary provided at the
time the official took office.#4 This
provision does not prohibit all votes
on salary during a term of office. An
official may vote on a proposed salary
increase that will take effect at the be-
ginning of the next term of office.

Misconduct in Office Statute.

State law*> provides that any public
officer or employee who does any of
the following is guilty of a Class I fel-
ony, punishable by a fine not to exceed
$10,000 or imprisonment not to exceed
three years and six months or both:

1. Intentionally fails or refuses to
perform a known mandatory, non-
discretionary, ministerial duty of
the officer’s or employee’s office
or employment within the time or
in the manner required by law.

2, Inthe officer’s or employee’s of-
ficial capacity does an act which

41. See 63 Op. Att’y Gen. 545 (1974), citing 133 A.L.R. 1257; 62 C.J.S., Municipal Corporations, sec. 402 (rule may not extend to
legislative decisions) and McQuillin Mun. Core., sec. 13.35 (3d ed) (this municipal law treatise does not cite any legislative act

exception to the Hall rule).

42, Ballenger v. Door County, 131 Wis. 2d 422, 388 N.W.2d 624 (Ct. App. 1986).

43, Wis. Stat. sec. 66.0501(2).
44, Wis. Stat. sec. 66.0505.
45. Wis. Stat. sec. 946.12.
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he or she knows is in excess of the
officer’s lawful authority or which
the officer or employee knows the
officer or employee is forbidden
by law to do in the officer’s or
employee’s official capacity.

3. By commission or omission, in
the officer’s or employee’s official
capacity, exercises a discretionary
power in a manner inconsistent
with the duties of the officer’s or
employee’s office or employment
or the rights of others with intent
to obtain a dishonest advantage
for the officer or employee or an-
other.

4. Inthe officer’s or employee’s of-
ficial capacity intentionally and
materially falsifies an entry in an
account or record book or return,
certificate, report or statement.

5. Under color of the office or em-
ployment, intentionally solicits or
accepts for the performance of any
service or duty anything of value
which the officer or employee
knows is greater or less than is
fixed by law.

Bribery Statute

Any public officer or public employee
who directly or indirectly accepts or
offers to accept any property or per-
sonal advantage, which the officer or
employee is not authorized to receive,
pursuant to an understanding that

the officer or employee will act in a
certain manner regarding any matter
which is pending or might come before
the officer or employee in the officer’s
or employee’s capacity as such officer
or employee or that the officer or em-
ployee will do or omit to do any act in
violation of the officer’s or employee’s
lawful duty is guilty of bribery, a Class
H felony. 0

Discounts at Certain Stadiums
Statute

No person serving in a local elective
office may accept any discount on the
price of admission or parking charged
to members of the general public, in-
cluding any discount on the use of a
sky box or private luxury box, at a sta-
dium that is tax exempt from general
property taxes under sec. 70.11(36).47

Liquor Licensee Relations Statute

No member of the municipal govern-
ing body may hold an alcohol bever-
age wholesalers permit under sec.
125.54 or, with respect to the issuance
or denial of licenses under this section,
do %n,?/ act in violation of sec. 19.59

(1.
Rules of Professional Conduct

Some public officials and employees
are also subject to special conflict of
interest rules that are imposed pursuant
to professional rules of conduct related
to their profession or position.

One public officer subject to such pro-
fessional rules of conduct is the mu-
nicipal attorney. Like other attorneys,
a municipal attorney is subject to the
rules of professional conduct for attor-
neys, which includes a set of conflict
of interest rules.4? In some instances,
these rules or others rules of profes-
sional conduct may prohibit a city or
village attorney from acting in a mat-
ter and necessitate the use of outside
counsel.

Another “local” official with special
conflict of interest rules is a municipal
judge.50 Municipal judges, even those
who are not lawyers, are subject to the
same rules of judicial conduct as other
judges with some limited exceptions.

Some of these rules extend to munici-
pal court staff.52 A municipal judge is
also subject to a special incompatibil-
ity conflict of interest rule that prohib-
its a municipal judge from holding any
other office of public trust during his
or her term of office.>3

Wis. Const. Art. XIII, Sec. 11

The Wisconsin Constitution also con-
tains an important ethics provision for
public officials in Article XIII, Section
11. It provides in relevant part:

No person, association, co-
partnership, or corporation,
shall promise, offer or give,
for any purpose, to any politi-
cal committee, or any member
or employee thereof, to any
candidate for, or incumbent of
any office or position under the
constitution or laws, or under
any ordinance of any town or
municipality, of this state, or
to any person at the request or
for the advantage of all or any
of them, any free pass or frank,
or any privilege withheld from
any person, for the traveling
accommodation or transpor-
tation of any person or prop-
erty, or the transmission of any
message or communication.
No political committee, and no
member or employee thereof,
no candidate for and no incum-
bent of any office or position
under the constitution or laws,
or under any ordinance of any
town or municipality of this
state, shall ask for, or accept,
from any person, association,
copartnership, or corporation,
or use, in any manner, or for

Ethics Part 11
continued on page 50

46. Wis. Stat. sec. 946.10.

47. Wis. Stat. sec. 19.451.

48. Wis. Stat. sec. 125.51(1)(b).
49. Seee.g. SCR 20:1.7.

50. A municipal judge is included in the list of officials subject
to the state ethics code for state officials. See Wis. Stat.
secs. 19.42(13) and (14).

51. See Chapter SCR 60 of the Wisconsin Statutes.

52. SCR 60.04(2)(b).

53. Wis. Stat. sec. 757.02(2).
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any purpose, any free pass or
frank, or any privilege with-
held from any person, for the
traveling accommodation or
transportation of any person or
property, or the transmission
of any message or communi-
cation.

No political committee, and no
member or employee thereof,
no candidate for and no incum-
bent of any office or position
under the constitution or laws,
or under any ordinance of any
town or municipality of this
state, shall ask for, or accept,
from any person, association,
copartnership, or corporation,
or use, in any manner, or for
any purpose, any free pass or
frank, or any privilege with-
held from any person, for the

traveling accommodation or
transportation of any person or
property, or the transmission
of any message or communica-
tion.

Any violation of any of the above pro-
visions shall be bribery and punished
as provided by law, and if any officer
or any member of the legislature be
guilty thereof,, his office shall become
vacant.

In 1988, the Wisconsin Attorney
General opined that Art XIII, Section
11 was “intended to prohibit bribery
of public officials through gifts of
transportation and traveling accom-
modation services; in short, to prohibit

covert as well as overt bribery.” 77 Op.

Att’y Gen. 237 (1988), 244. He also
concluded that the provision “prohibits
the giving of any free pass, frank or
privilege involving traveling accom-
modation, or transportation of any
person or property, or the transmission
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of any message or communication to
any of the listed offices and positions,
including all state officers and employ-
es.” Id. at 243.

Conclusion

The foregoing provides an introduc-
tion and overview of some of the more
important rules and laws addressing
ethics and conflict of interests for Wis-
consin municipal officials. Some, such
as the impartiality requirement under
the due process clause of the state

and federal constitutions are too com-
plex to fully address in an overview.
However, it is hoped that this short
refresher course or introduction will
help local officials recognize and avoid
potential conflict of interest problems
in their community and encourage
further discussion with their municipal
attorney.
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Rules of the Common Council, Committees, Boards, and
Commissions City of Stoughton, Wisconsin
Adopted June 2015

Adopted pursuant to the authority granted in Wis. Stat. § 62.11(3).

Rule 1. MEETINGS
A. Regular Meetings

1. Following the spring election of each year, the Common Council shall meet on
the third Tuesday of April for the purpose of organization. Regular meetings of
the Common Council shall be held on the second and fourth Tuesday of every
month at 7:00 pm, in the council chambers.

2. If any meeting date, as fixed by paragraph (1) above, falls on a legal holiday or
election day, the meeting shall instead be held on the first business day
succeeding that holiday or election day at the same hours and place, unless the
meeting is cancelled or another date is specified by the council president.

B. Special Meetings

The mayor or council president may call special meetings by written notice to each council
member and the mayor. The notice shall be delivered to all council members either personally,
electronically to those who have consented to electronic delivery of notices from the city, or left
at their usual abode at least 24 hours before the meeting, unless for good cause a 24-hour
notice is impossible or impractical. In that case, a shorter notice may be given, but the notice
may not at any time be provided less than 6 hours in advance of the meeting. The notice shall
specify the time, place, and purpose of the meeting. Attendance by any council member is a
waiver of any defect of notice.

C. Adjournment ,

Any council member may move to adjourn a meeting. If any agenda item is not considered
before a motion to adjourn, it shall automatically be referred to the council's next regular
meeting, unless the motion provides for a specific date and hour.

Rule 2. QUORUM REQUIRED

A quorum is necessary for the transaction of any council business. Two-thirds of all members of
the council shall constitute a quorum. In determining whether a quorum is present, neither
vacancies nor the mayor shall be included in calculating the number of members of the council
or in calculating the number of members present.

Rule 3. PRESIDING OFFICER

A. Designation Of

The mayor shall be the presiding officer of the meetings of the council. In the absence of the
mayor, the president of the council shall preside at the meetings of the council. If both the mayor
and the council president are absent, the vice president of the council shall preside at the
meetings of the council. If the mayor, council president, and vice president are absent, the clerk
shall call the council to order and preside until the council selects a member to preside at the
meeting. ‘




B. Function

The presiding officer shall preserve order, conduct the proceedings of the council, and be its
parliamentarian. If a member does not follow the council's parliamentary rules, the presiding
officer may, on his or her own motion, or shall, at any members’ request, call the offending
member to order. The council, if appealed to, shall decide the matter.

C. Question of Order

Any alderperson may raise a point, or question of order. The question of order must be raised at
the time the alleged breach of order occurs. The presiding officer may confer with legal counsel
during the meeting. The presiding officer shalll, in turn, immediately rule on the question of order,
subject to an appeal by a member to the council. The appeal may be sustained by a majority
vote of the members present, exclusive of the presiding officer. '

D. Motion

The mayor or other presiding officer may speak on any question. If the mayor or other presiding
officer wishes to make a motion, he or she must first vacate the chair while the motion is
pending. If the mayor or other presiding officer vacates the chair while a motion is pending, the
next officer in line to preside at the meeting shall preside while the motion is pending.

E. Veto
The mayor may veto all acts of the council as permitted by law. The council may override the
mayor’s veto by a two-thirds vote of all members of the council.

Rule 4. NOTICE OF MEETINGS

Wisconsin law requires the chief presiding officer of the Common Council or such person’s
designee to give public notice of every Common Council meeting. Such notice must set forth the
time, date, place, and subject matter of the meeting, including that intended for consideration of
any contemplated closed session. The mayor or mayor’s designee shall give notice of every
Common Council meeting in accordance with the Wisconsin Open Meeting Law.

Rule 5. ABSENCE OF MEMBERS

If any alderperson, for any reason, cannot attend a regularly scheduled meeting of the Common
Council, he or she shall notify the city clerk as soon as practically able prior to the meeting, of
his or her anticipated absence.

Rule 6. ORDER OF BUSINESS
The business of the council shall be conducted in the following order:

Call to order by the presiding officer

Roll call

Presentation of accounts and other claims against the city

Presentation of committee reports and minutes

Communication, reports of city officers, and recommendations of the mayor
Comments and suggestions from the preregistered citizens

Consideration of the minutes of the prior meeting(s).

Consent agenda

Unfinished business from previous meetings (old business)

0. New business

20N R WN =

The council may chose to take business out of order.




Rule 7. INTRODUCTION OF BUSINESS

A. Introduction Requirements

All new, proposed ordinances, resolutions, or other new business (collectively “New Business”)
shall be in writing, shall contain a brief statement of their content, shall indicate the name of the
presenting member(s) or presenting committee, and, prior to their consideration by council, shall
be delivered to the clerk. Once a proper request to add an item to the Common Council agenda
has been made, the Mayor shall approve placement of the item on the agenda for one of the
next two regular Common Council meetings following such timely request. Any item added to an
agenda at the direction of the Common Council shall not be removed from the agenda without
the approval of the Common Council.

B. Agenda

The following individuals and/or bodies may request the city clerk to add an item to the Common
Council agenda:

The mayor

The Common Council or any alderperson

Any standing committee of the Common Council or the chair thereof

Any city committee, board or commission, or the chair thereof, with respect to an
item of business referred to such committee, board or commission by the
Common Council, or with respect to an item which such committee, board, or
commission is required by law to report or recommend to the Common Council
The final agenda and packet must be approved by the mayor prior to distribution to the common
council. Once approved by the mayor, the agenda may not be amended without approval from
the mayor. The mayor and council president shall make reasonable efforts to cooperatively
review the agenda before it is approved. Except as otherwise provided by this rule, the final
agenda and packet must be sent to council members no later than 5:00 p.m. the Thursday prior
to the regular Council meeting. The mayor may, in consultation with the Council President if
feasible, approve sending the final agenda to council members, or amending the agenda, less
than 5 days prior to the meeting, when the mayor, in consultation with the Council president if
feasible, deems appropriate to protect the City's interests or to avoid unnecessary delay or
hardship for the City or interested parties

PO

C. Reintroduction Restricted
Unless otherwise provided by city ordinance, or unless allowed by approval of a motion for

reconsideration pursuant to Rule 10, no proposed ordinance or resolution, having been once
defeated, may again be introduced in the same or in substantially the same form until 30 days
after the date when that ordinance or resolution was defeated.

Rule 8. PRESIDENT OF THE COUNCIL

A. Selection
The council president shall be selected by a majority vote of all council members at the annual
organizational meeting conducted on the third Tuesday of April.

B. Absence of Mayor

During the mayor’s absence or inability to serve, the council president shall be acting mayor and
shall be vested with the powers and duties of the mayor, except the council president may not
approve a council act that the mayor has vetoed. When acting as the presiding officer at
meetings of the Common Council, the council president or other presiding officer retains his or




her right to vote as an alderperson and if he or she exercises that right, may not vote in case of
a tie.

Rule 9. VOTING
A. Modes of Voting
1. Any alderperson may demand an aye and noe (roll call) vote on any matter.
However, the vote must be by roll call if the council is:
a. Confirming appointments
b. Adopting any measure that assesses or levies taxes
C. Appropriating or distributing money
d. Creating any liability or charge against the city or any fund of the city
2. No member may explain his or her vote during the calling of ayes and noes.
3. All'ayes and noe votes shall be recorded in the journal (minutes of the common

council) by the clerk.

B. Maijority Vote Required

Any item appearing on the agenda of the Common Council that requires the vote of council for
approval or passage must be approved by a simple majority except where a different vote is
required by law.

C. Tie Vote

The mayor shall not vote except in the case of a tie. When the mayor does vote in the case of a
tie, his or her vote shall be counted in determining whether a sufficient number of the council
has voted favorably or unfavorably on any measure.

D. Abstentions
A council member who abstains from voting on a matter for the stated reason that voting would
violate or might be perceived to violate a law or ethical standard, shall not be counted for
determining the number of members present if passage of that measure requires a favorable
vote by a majority or other fractional vote (i.e. 2/3 or 3/4) of the members “present”, or the
presence of a quorum for purposes of that particular vote.

E. Vote Change
A council member may change his or her vote on a matter up to the time the result of the vote is
announced.

Rule 10. RECONSIDERATION

Any member who voted with the prevailing side on any question may move for reconsideration
immediately after the vote on the question is determined, or at the next succeeding regular
meeting of the council. First a vote is taken on the motion to reconsider, if it passes the question
can be debated and voted on again. A defeated motion for reconsideration is not subject to
further reconsideration. Council actions that have already been implemented, such as approval
of contracts that have been signed or ordinances that have become effective are not subject to
reconsideration. Nothing in this rule prohibits the reintroduction of any business, subject to the
restriction in Rule 7 C.

Rule 11. ORDINANCES

A. All proposed ordinances shall be read a total of two (2) times at two separate meetings
before the council may vote on any of them. Each shall be read:
a. At the time the proposed ordinance is first submitted to the council for its

consideration (first reading).
4




b. Immediately prior to the council's actual vote on it (second reading).
B. The council may dispense with any required reading.

Rule 12. COMMITTEES, BOARDS, & COMMISSIONS

A. Special Committees
The council may provide for special committees as it may from time to time deem necessary.
Appointments to these special committees shall be made by the mayor.

B. Committee of the Whole.
The council may meet as a committee of the whole pursuant to Robert’s Rules of Order.

C. Minutes

Each committee, board, and commission shall keep minutes. Minutes shall be approved by a
majority of the committee, board, or commission at a subsequent meeting. After approval, the
minutes shall be filed with the clerk.

D. Notice of Meetings
The chairperson or designee shall file notice of each meeting with the clerk. The notice shall
comply with notice requirements found in Wis. Stats. 19.84.

E. Absence of Member.
If any member cannot attend a scheduled meeting, he or she shall notify the city clerk of his or
her anticipated absence as soon as practically able prior to the meeting.

F. Quorum.

A quorum is necessary for the transaction of any business. A majority of all members of the
committee, board, or commission shall constitute a quorum. The mayor, as ex officio member of
standing committees, has the right, but not the obligation, to participate in the proceedings of
standing committees, and he or she is not counted in determining the number required for a
quorum or whether a quorum is present at a meeting.

D. Agenda
The chair of each committee, board, and commission shall approve all agenda items. He or she
shall consider all referrals for the purpose of establishing said agendas.

Rule 13. PUBLIC COMMENT PERIOD

A. Public Comment

A citizen may address the council provided the citizen registers with the clerk before the meeting
is called to order, and indicates his or her interest to address the council; and provided the
agenda provides for a public comment period.

B. Time Limited

With the exception of informational and public hearings, speakers shall be limited to a maximum
of three (3) minutes. The city clerk will maintain the timer and inform the speaker when 30
seconds remain.

C. Other Restrictions
If the presiding officer decides the comments are not relevant or are abusive, the presiding
officer may:

1. Order the citizen to modify his or her comments
2. Order the citizen to refrain from speaking
3. Order the citizen to leave council chambers



4, Take such other steps as may be necessary to insure the efficient conduct of the
council’s business

D. Registration and Time
The city clerk will arrive 30 minutes prior to the start of the council meeting to distribute

registration forms as requested. Each form will be dated, numbered, and distributed on a
“first-come, first-served” basis.

1. A completed registration form is required to speak by each individual completing
his or her own form and is limited to addressing one subject per meeting only

2. Speakers will utilize the microphone at the podium and will begin by stating their
name and address prior to addressing the council

3. The maximum time allotted for public comment is 30 minutes

4, The council reserves the right to restrict or increase time limits

Rule 14. MANNER OF DELIBERATION

A. Manner Of
No alderperson shall address the council until recognized by the presiding officer. The

alderperson shall then address the presiding officer and keep all remarks to the question under
discussion. The alderperson shall also avoid personal confrontation when speaking.

B. Motions
No motion shall be discussed or acted upon until it has been seconded. No motion shall be
withdrawn without the consent of those alderpersons making and seconding the motion.

C. Motions: Precedence Of
When a question is under consideration, no motion shall be entertained except the motion to;
Fix the time to adjourn

Adjourn

Recess

Privilege

Lay on the table

Move the previous question

Limit or extend limits of debate
Postpone to a certain day

. Refer to committee

0. Amend

1. Postpone indefinitely

MBS =

The above motions shall take precedence in the order listed.

Rule 15. CONSENT AGENDA

A. Clerk's Responsibilities

The city clerk may create a subsection on any council agenda entitled, “consent agenda.” In a
consent agenda the clerk shall place matters that, in the clerk’s judgment, are routine and
noncontroversial and do not require a special vote or specific action by the council. The consent
agenda shall be approved by the council president prior to being placed on the council agenda.

B. Procedure for Adoption




The following procedure shall apply when a consent agenda is used:

1. No separate discussion or debate may be permitted on any matter listed on the
consent agenda
2. A single motion, seconded and adopted by a majority vote of all members of the

council shall be required to approve, adopt, and act or otherwise favorably
resolve all matters listed on the consent agenda

3. Any alderperson may request removal of any item or part of an item included in
the consent agenda. At the time the consent agenda is considered, the removal
of an item as requested by an alderperson shall be approved without debate or
vote

4, If an item or any part of an item has been removed from the consent agenda in
accordance with this rule, the council shall consider that item at an appropriate
time during the council’s regular order of business

Rule 16. ROBERT’S RULES OF ORDER

In the absence of a standing rule, the council, committees, boards, and commissions shall be
governed by the most current edition of Robert's Rules of Order, Newly Revised, unless contrary
to State law.

Rule 17. SUSPENSION OF RULES

These rules or any part of them may be suspended in connection with any matter under
consideration by a recorded vote of two—thirds of the members present.

Rule 18. VALIDITY OF COUNCIL ACTIONS

No action by the Common Council shall be invalid or subject to challenge on the grounds that
such action was taken in violation of the Rules of the Common Council.




