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Federal Tax Reform.  Stating that “Taxpayers across the country should not be forced to 

subsidize borrowing by state and local governments,” House Ways and Means Committee 

Chairman Dave Camp (R-Mi.) this week introduced his proposed “Tax Reform Act of 2014,” a 

draft plan for comprehensive federal income tax reform. For details and a brief analysis of the 

proposals potential implications for state and local leaders, please see this morning’s attached document: 

Federal Tax Reform. In general, the proposal would flatten tax rates to three brackets taxed at 10, 25, and 

35 percent. The 10-percent tax rate would be phased out for taxpayers with modified adjusted gross 

incomes above certain thresholds ($250,000 for singles, $300,000 for married couples), meaning that their 

first-dollar tax rate would be 25 percent for those fully subject to the phase-out. The bill would also 

curtail or eliminate some deductions, exclusions, and credits—including the deduction for state and local 

taxes and would impose new limits on the mortgage interest deduction. The proposal would in general 

maintain the tax-exemption for municipal bond interest, with several important exceptions that represent 

significant preemptions of state and local authority and which would, if enacted, impose significant new 

costs on state and local governments.  

Temporary Pothole Patch. President Obama this week outlined a one-time, temporary fix 

to the soon-to-be insolvent federal highway trust fund—a four-year, $302 billion surface 

transportation plan that would increase revenues for federal highway spending by 22% a 

year over current levels during that period before the fund reverted back to insolvency. The 

proposal includes $206 billion for new highway projects over the four years, $72 billion for 

transit systems, and $19 billion for high-performance and passenger rail programs. The proposed four-

year reauthorization of the current two-year highway funding bill provides $63 billion to bolster the 

rapidly depleting Highway Trust Fund, which is expected to run out of money as early as August. The 

President also announced $600 million of competitive TIGER transit grants for significant projects that 

can use the funding to leverage private and state investments. Under the proposal, the administration will 

ask Congress for $1 billion a year of credit subsidies for loans under the Transportation Infrastructure and 

Innovation Act over the next four years. Meanwhile, the draft federal tax reform bill released this week by 

House Ways and Means Committee Chairman Dave Camp (please see this morning’s related Federal Tax 

Reform) proposes for the repatriation of certain non-U.S. earnings of certain U.S.-based, multi-national 

corporations. The deferred tax paid by these corporations over an eight-year period would be dedicated to 

funding the Highway Trust Fund, providing an estimated $126.5 billion of federal highway and transit 

funding. 

Restoring State & Local Tax Equity. The House Judiciary Committee has tentatively scheduled a 

hearing on state and local online sales and use taxes for March 4
th
, although the hearing will not focus on 

either the Senate-passed legislation (The Marketplace Fairness Act, S. 743) or any current House 

proposals.  
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An index of the risk from natural hazards compiled by Maplecroft, a consultancy, ranked 

Japan’s economy as the most exposed to weather-related and seismic shocks. The U.S. 

was second, followed by Taiwan, China, and India. The index helps insurers identify risks 

to assets. Britain was ranked first in terms of threats from winter storms, and seventh from 

flooding. The country has just had its worst winter-storm season in decades. 

State & Local Finance 
 

Municipal Fiscal Conditions & Income Inequality & Is Detroit Contagious? The filing this month by 

the City of Detroit of its municipal bankruptcy plan of adjustment proposes to the federal 

bankruptcy court that most general obligation (GO) bondholders would receive an 80% 

reduction in interest payments, with little differentiation between limited tax GOs, and 

voter-approved unlimited-tax GOs―among the highest cuts in the plan. That is, the plan 

does not propose equal haircuts to be 

shared amongst the Motor City’s 100,000+ creditors, 

but rather proposes, for instance, considerably smaller 

reductions for its retirees, who are also considered 

unsecured creditors by the city. This is raising broader 

issues and concerns for all state and local governments 

with regard to long-held understandings with regard to the 

security or promises about the safety of property-tax 

backed GOs, and is certain to raise issues with regard 

to whether a state has a clear statutory lien for its GOs, 

and whether or not it allows local governments to file 

Chapter 9, when those liens might come into play. 

Michigan, for instance, lacks a statutory lien; the state 

provides authority for a municipality to file for chapter 9 municipal bankruptcy. Detroit is currently in 

separate, but related, litigation brought by its bond insurers that wrap the Motor City’s unlimited-tax GO 

bonds: the insurers claim those bonds should be considered secured due to a voter-approved property tax 

millage levied specifically for the debt service those bonds. They allege the actions by the municipality 

and its voters effectively act as a lien. Whether U.S. Bankruptcy Judge Steven Rhodes agrees with that or 

not is, of course, a question—unless the city reaches a settlement with the bond insurers before the Judge 

decides. Until then, however, Municipal Market Advisors said it is advising investors in state and local 

debt to demand they pay higher interest rates or yields if buying GOs from states, or municipalities in 

those states, that allow Chapter 9 filings and do not have clear statutory liens: “This would alter the 

strength of all general obligation bond pledges by many issuers (cities and counties) in the entire 

marketplace and especially those in Michigan and in other states that do not provide a statutory lien that 

benefits GO bondholders.” Municipal Market Advisors warns: “[A] viable replacement regime would be 

far more state-specific,” e.g. that states with weaker protections should have their tax-backed debt ratings 

“converge at a lower level than the current unlimited tax GO ratings: In states without governmental 

bankruptcy or providing a statutory lien on ad valorem taxes for the benefit of GO bondholders, some 

semblance of the current system could still be maintained.” Similarly, Fitch Ratings wrote this week that 

“If this priority of creditors is upheld, Fitch expects that this disregard for the rights of bondholders will 

factor into higher borrowing costs for local issuers, and ultimately for local property taxpayers, in 

Michigan.” S&P advises it is closely monitoring the situation; Fitch analyst Arlene Bohner told The Bond 

Buyer that the Motor City’s preferential treatment of pensioners over GO holders is “troubling” and 

“could potentially cause us to review our policies and change how we view GO bonds in Michigan: If this 

priority of creditors is upheld, Fitch expects that this disregard for the rights of bondholders will factor 

into higher borrowing costs for local issuers, and ultimately for local property taxpayers, in Michigan.” 
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Preserving a State Unfunded Mandate. This week Virginia’s House of Delegates and state Senate 

rejected bills aimed at relieving the Commonwealth’s counties, cities, and towns from paying to post 

public notices in print media. HB 95, put forth by Del. Christopher Head (R-17th) would have let local 

governments in localities of 50,000 or more advertise their public notices on radio, television or their own 

websites instead of posting them in the newspaper. 

 

Figure 1  Illustration by David P. Hayes 

 

Actuarily Warily. A constant source of confusion—indeed almost incomprehension—from the Motor 

City’s historic municipal bankruptcy relates to the vast disparities in estimates of Detroit’s pension woes 

between the city’s Emergency Manager, Kevyn Orr, and the city’s two major unions. Thus, the Society of 

Actuaries— the entity responsible for education, testing, and licensing in the profession — is exploring to 

ensure more precise, meaningful information about the health of all public pension funds, recommending 

that pension actuaries provide plan boards of trustees and, ultimately, the public with the fair value of 

pension obligations and estimates of the annual cash outlays needed to cover them. That, the Society 

reports, would mean pension officials would disclose something they have long resisted discussing: the 

total cost, in today’s dollars, of the workers’ pensions, assuming no credit for expected investment gains 

over the years. Some refer to this as a state or municipality’s total liability, discounted at a risk-free rate. 

Even though the actuaries who work for public pensions have the capacity to identify risks and measure 

shortfalls with pinpoint accuracy, it is usually the pension trustees who make the decisions, and they often 
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tend to rely on traditional actuarial estimates, which are smoothed, stretched, averaged, back-loaded—in 

compliance with current actuarial standards. Thus, the conundrum: Detroit’s pension fund was said to be 

healthy just before it filed for chapter 9 municipal bankruptcy last year, but it turned out to be several 

billion dollars short. The new liability measurement called for by the Society of Actuaries panel could 

offer state and local policy-makers additional perspectives into the market risks for pension plans and the 

shortfall that might have to be made up by local taxpayers if investment returns did not measure up to 

expectations. To date, the only public pension actuary who has publicly provided such numbers is Robert 

North, who tracks the five funds that make up New York City’s vast pension system. He is also one of the 

12 members of the blue-ribbon panel. (Other members include New York’s former lieutenant governor, 

Richard Ravitch; the PBGC’s’s former executive director, Bradley Belt; and the Principal Financial 

Group’s CEO, Larry D. Zimpleman.) For the Big Apple’s largest pension fund, known as Nycers, the 

conventional numbers show assets of about $45 billion and liabilities of $67 billion, or a funded ratio of 

66%, but Mr. North’s fair-value numbers, deep in Nycers’s annual report, show assets of $43 billion and 

liabilities of $106 billion, or a funded ratio of just 40% — a potentially ominous sign as New York City’s 

work force ages and retires. Detroit’s situation is more dire, in good part because it borrowed $1.4 billion 

from the bond markets to leverage cash into its pension system—in a swap transaction that blew up in the 

city’s face, and on which Detroit has asked the federal bankruptcy court to void.  

Brooking No Delay in Public Pension Reform: Brookings this week published two papers on public 

pension reform (Executive summary and papers & Pensions & Investments: “Middle Ground”). The 

authors begin by defining three essential goals of a pension system: to provide adequate retirement 

security; to ensure fiscal sustainability; and to maintain/improve public-sector workforce productivity. By 

analyzing the performance of various pension system designs against these three goals, the authors 

conclude that a collective defined-contribution plan is best suited to meet the complex objectives of a 

pension system.  The collective defined-contribution approach to pension reform combines many of the 

advantages of the defined-benefit plan currently favored in the public sector with those of the defined-

contribution plan prevalent in the private sector. 

Innovation 

Innovation. 3-D printing is a game changer. While early uses focused on constructing everything from 

art to toys to spare parts for the space station, more recently attention is shifting to human organs―that is 

a change that could have significant implications for states and counties, because of the potential for not 

just enhanced health, but also significant savings in one of the largest and fastest growing parts of state 

budgets. 3-D printing uses liquid materials that become hard as they print out three-dimensional objects in 

layers: current medical uses are in dentistry, for hard-material crowns, caps and bridges, as well as 

prosthetics: last year, a 3-D printer was used to create a structure from moldable polymer that replaced 

more than 75 percent of a patient’s skull; and now the technology is evolving so that 3-D printers are 

creating living tissue that may one day look and act like a human liver, able to cleanse the body of toxins: 

eventually, the technology may help reduce organ shortages and cut transplant rejections as patients 

receive new organs constructed from their own cells. Researchers at the University of Toronto created 

thick layers of artificial skin for burn victims in June, using an inexpensive 3-D that may reduce the cost 

of skin transplants.  

Demography 

Drivers 75 and older would face more strict standards to renew a license for five years, instead of eight, 

under legislation that passed the Virginia Senate on Monday, weeks after the chamber rejected a similar 

bill. The measure (HB771) from Del. Tim Hugo, R-Fairfax County, would lower from 80 the age at 

http://www.nycers.org/%28S%283kg0khnrvekyfj2o55ce3s55%29%29/Pdf/cafr/2013/CAFR2013.pdf
http://r20.rs6.net/tn.jsp?f=001dvePss1lCjRkx4szBTbLk1nn0Gz5P3S14cFhzk803NMh8Ue4KGEbgwPM2xSzUXjZcWKjeXfnN8n6SmVR95fhUIPX6-AZWmLookeSFJ0bXGEmeyQPDo2jgvCKIeOQQ24tXlrnOQnGjR6-FM1Q7oTzLRDk08ewdC1kj69IzuovZZ83S6L85uyXirWLpheu5pLw5mJSNQ1WEbXTJgJw6xlFeSPqzz5KwatslGsLjprxtfLGrniqUoTu4g==&c=6arVxLRsR2e_fzF1mi729M078KCMOQVok1mnQAgVmYrgsz2CJYZa_Q==&ch=0-rcp7c_qhY90Mwd0pJZ5EWkPtY6vqLwWQtSsFTeI_4DxHQwrFjnog==
http://r20.rs6.net/tn.jsp?f=001dvePss1lCjRkx4szBTbLk1nn0Gz5P3S14cFhzk803NMh8Ue4KGEbgwPM2xSzUXjZ_H-U7cFW3HriVFvQJLLzDRB5a_H3zh_FWWCz7B-gyuryo3T99MQVfMxRL3PkNDl0wKC46IsVv4WEQJRzgYtKcsGNLVQutmxQXSMZMtYSfp0pgmXEWUKgiXgUwGTv5J8dNrsKSWeh6_IWZoOjtqGhllYJsoTxaescc_1lslvfQZ8nmFr6BaWyLdKXeGFjP_4K2qasf4Qz6l6s5GoYSpzaN-07b6i0pTXOug_JiKNuwdkRab3tBwIYcWL7t3hsMWzK&c=6arVxLRsR2e_fzF1mi729M078KCMOQVok1mnQAgVmYrgsz2CJYZa_Q==&ch=0-rcp7c_qhY90Mwd0pJZ5EWkPtY6vqLwWQtSsFTeI_4DxHQwrFjnog==
http://hamptonroads.com/2014/01/bill-tracker-2014-virginia-general-assembly?hb771
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which older drivers face mandatory vision tests and are eligible for only the shorter license renewal 

period. The legislation approved Monday on a 30-5 vote also would establish a mature-driver, crash-

prevention course to which a court could send older drivers after traffic infractions. While serious crashes 

involving older drivers often merit headline news, Sen. Dick Black suggested those involving teens are 

just as prevalent but less scrutinized. Restricting senior driving privileges, said the Loudoun County 

Republican, inhibits their ability to get around and essentially makes them “caged.” 

Speaking in favor of the bill, Va. Sen. Adam Ebbin cited statistics indicating elderly drivers are more 

prone to accidents than younger drivers: “I’m more concerned with the drivers who are on the roads who 

physically can't see well and can’t react well.” Sen. Dave Marsden, of Fairfax County, referenced his 

mother’s struggle with Alzheimer’s disease in defense of an idea he said could act as a way to convince 

older drivers to “relinquish the wheel.” Similar legislation from Sen. Jeff McWaters, of Virginia Beach, 

failed in the Senate last month on a 19-19 tie settled by Lt. Gov. Ralph Northam. It is unclear whether 

Gov. Terry McAuliffe supports the bill now heading to him; a McAuliffe spokesman did not immediately 

respond to an inquiry. 

Quotes of the Week 

“Chapter 9 is a little like open-heart surgery…Much can be done to repair the patient. But if it all takes 

too long, it can be fatal.” ~ Jim Spiotto  

Ethics & Public Trust 

Unrestoring Ethics & Public Trust. Notwithstanding the hundreds of thousands of dollars imposed 

upon Virginia’s taxpayers to defend former Virginia Governor Bob McDonnell in the wake of his ethical 

misconduct and 14 federal felony counts, one writer in Richmond notes: “It’s no surprise, but Virginia 

legislators appear to doing as little as possible to upgrade the state’s lax ethics rules. In fact, they may be 

backtracking on some of them.” Many had anticipated that in the wake of the former governor’s 

“giftgate” scandal, Virginia, which has some of the weakest ethics rules for public officials in the country, 

would take serious corrective steps. However, absent extreme legislative surgery with less than ten days 

left to go in this year’s General Assembly session, hopes for meaningful ethics reform appear certain to 

fail. Washington Post columnist Robert McCartney this week noted:  

 Both the House of Delegated and Senate have bills that would require filing disclosure statements 

electronically instead of on paper as required now. The bills don’t require the filers to have their 

statements notarized. Why? Too inconvenient to do so digitally. Of course, they could make it a 

felony to lie on the statements, but that’s considered too harsh. 

 There would be a new cap on gifts of more than $250, but no limit on how many times gifts could 

be given. By this logic, an individual or corporation seeking influence could give a total of $10,000 

worth of gifts as long as they are split 40 ways. 

 This applies only to “tangible” gifts like (former Gov.) McDonnell’s famous, engraved Rolex 

watch worth $6,500 from the chief executive of dietary supplement maker Star Scientific. Most 

gifts given by Dominion or Altria and the like are “intangibles” similar to trips to the Master’s golf 

tournament in Georgia or hunting safaris in Africa.  ProgressVA, an advocacy group, found that of 

756 gifts they studied, only 18 were considered “tangible.” 
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 Lastly, and most important, there will be no ethics commission with teeth. There will be some kind 

of “advisory” commission that will not have the power to investigate or subpoena unlike 

institutions some 40 other states have. Like many forms of regulation in Virginia, this moves 

things make to the “voluntary” level giving those in power the benefit of the doubt. 

Little Legalities 

 
Bankruptcy, Constitutional, Preemption, Procedural & Other Key Decisions or Cases 

The Pipeline of Federalism. Lancaster, Nebraska County District Judge Stephanie F. Stacy on 

Wednesday, in a 50-page opinion, declared unconstitutional a 2012 Cornhusker law that provides the 

Idaho v. Native Wholesale Supply Co., U.S. Supreme Court, Docket No. 13-838, petition for certiorari 

filed 1/13/2014 (below, 155 Idaho 227, 312 P3d 1257). Issue: Whether Idaho can exercise jurisdiction 

over a tribal retailer operating on the reservation in New York, and selling cigarettes to a tribal-owned 

corporation on a reservation in Idaho. 

 

Corporate bankruptcy and state tax liens. Slater v. Director, Division of Taxation, U.S. Supreme 

Court Docket No. 13-925, petition for certiorari filed 12/2/2013. Issue: Whether the state tax division may 

make a claim for unpaid sales and use taxes, where the taxpayer’s Chapter 11 bankruptcy petition was 

dismissed, and the tax claims were not discharged. 

 

Is a local stormwater management fee a tax? Village of Hobart, Wisconsin v. Oneida Tribe of Indians 

of Wisconsin, U.S. Supreme Court, Docket No. 13-847, petition for certiorari filed 1/15/2014 (below, 

Oneida Tribe of Indians of Wisconsin v. Village of Hobart, U.S. Court of Appeals, 7th Circuit, 12-3419, 

10/18/2013, summarized in the 11/15/2013 edition of State Tax Highlights). Issue: Whether a local 

stormwater management fee is a tax and whether it can be imposed on tribal trust land or on the federal 

government under the Clean Water Act. 

 

Petitions for Certiorari Denied: 

 

 McLane Southern, Inc. v. Bridges, U.S. Supreme Court, Docket No. 13-657, petition for 

certiorari denied 1/27/2014 (below, Louisiana Court of Appeals, 1st Cir., Dkt. No. 2010 CA 

1259R, 03/21/2013, 110 So 3d 1262 (2013). The decision of the state appeals court—that it does 

not discriminate against out-of-state manufactures to impose a tax on smokeless tobacco products 

based on the price when introduced into the state by the manufacturer’s out-of-state intermediary 

(whereas the tax would be lower if the manufacturer had introduced the product directly by 

selling to an instate intermediary)—will stand.  

 Capra v. Cook County Board of Review, U.S. Supreme Court, Docket No. 13-627, petition for 

certiorari denied 1/27/2014. The decision of the Seventh Circuit to abstain from ruling in a suit 

against a local tax board seeking damages will stand. 

 Jaegel v. Washington, U.S. Supreme Court, Docket No. 13-656, petition for certiorari denied 

1/21/2014. The decision of the Washington appeals court affirming the dismissal of the 

taxpayers’ suit against the state and local assessor and awarding attorney fees for filing a 

frivolous complaint will stand. 

 

Federal Exclusivity. Vandenberg Air Force Base is a designated a “closed base,” so that civilians may 

not enter without express permission; however, the U.S. Air Force has granted an easement over areas of 

the Base, so that two public highways may traverse the Base. One highway has an adjacent area 

designated for peaceful protests. The Base commander enacted rules to control the protest area and issued 
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an advisory that anyone who fails to adhere to those policies may be barred from entering the Base. Apel 

was barred from the Base for trespass and vandalism, but continued to enter the protest area and was 

convicted of violating 18 U.S.C. 1382, prohibiting reentry of a “military... 

installation” after having been ordered not to do so “by any officer or person in 

command.” The district court rejected his defense that the section does not apply to 

the protest area. The Ninth Circuit reversed. The Supreme Court vacated and 

remanded. A “military... installation” encompasses the commanding officer’s area of responsibility, 

including Vandenberg’s highways and protest area. §1382 does not require exclusive possession and 

control. Although the highways and protest area are outside fenced areas on the Base, the entire 

Vandenberg property is under the administration of the Air Force. Although the Base commander has 

occasionally closed the highways to the public for security purposes or when conducting a military 

launch, §1382 does not require base commanders to make continuous, uninterrupted use of a place within 

their jurisdiction, lest they lose authority to exclude certain individuals. U.S. v. Apel, I.S. Supreme Court, 

#12-1038, February 26, 2014. 

 
Tribal cigarette manufacturers & the federal excise tax. A federal district court has ruled that a 

corporation constituted under tribal law, owned by a tribal member, and manufacturing cigarettes on a 

tribal reservation from a blend of tobacco produced in part on the reservation is subject to payment of 

federal excise taxes on tobacco products. Federal law imposes an 

excise tax on the manufacturing of tobacco products to be imposed on the 

manufacturer at the time of the removal of the tobacco products from the 

manufacturer’s facilities. The tribe here contended that their tobacco products 

were exempt from excise taxes under the General Allotment Act, treaty 

provisions, and IRC § 4225. Under the General Allotment Act, individual 

Indians were allotted lands to be held in trust by the United States for the 

benefit of that individual Indian. During the allotment period, land and any 

income directly therefrom is exempt from property taxation. Courts have held that direct income includes 

timber, ranching and farming, and oil and gas lease receipts. But the income from the operation of a 

smoke shop or other commercial operation has been held not to be income “directly” from the land. Here, 

the court found that the federal tax applied to the manufactured products, not to the unprocessed tobacco 

grown on tribal lands. So it did not matter what portion of the tobacco used to manufacture the products 

was grown on tribal lands. In any case, the exemption under the General Allotment Act would not apply 

to anyone other than the individual allotee (in this case the owner of the corporation, but not the 

corporation itself). The court also found that language in the treaty (Article II of the 1855 Yakama Treaty) 

which provided that the lands were reserved “for exclusive use and benefit” of the tribe was not intended 

to exclude manufacturing from federal taxation. The court noted that distinctions have been drawn 

between how a treaty is construed when the question is preemption of state law, versus when the question 

is preemption of federal law. Treaties are construed in the tribe’s favor when the question is preemption 

of state law. But where federal tax law is at issue, a court must first determine whether the treaty or statute 

contains “express exemptive language.” Just as the manufacturing of tobacco products was not directly 

related to the land for purposes of the General Allotment Act, the court concluded that the activity was 

also not directly related to the “exclusive use and benefit” of the land under the treaty language. (The 

court similarly found that treaty language guaranteeing free access to treaty lands was not expressly 

exemptive language applicable to manufacturing activities.) As for IRC § 4225—which provides an 

exemption for articles manufactured or produced by Indians, the court found that this section, located in 

Chapter 32 of the Internal Revenue Code, applied only to the manufacturer excise taxes imposed by that 

Chapter. King Mountain Tobacco Company, Inc. v. Alcohol and Tobacco Tax and Trade Bureau, U.S. 

District Court, E.D. Wash., No. CV–11–3038–RMP, 1/24/2014. 

 

IRS wins first round in the ACA-regulation battle. A federal district court in Virginia has ruled that 

the IRS regulation that interprets the Affordable Care Act (ACA) as extending premium assistance (and 
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related penalties) to insurance acquired in federal as well as state exchanges is a reasonable reading of the 

federal statute. The ACA provides that premium assistance is computed based on the premium expenses 

for health plans enrolled in “through an Exchange established by the State under [§] 1311.” The IRS’s 

regulation would allow assistance to those enrolled under federal exchanges, as well. The court first found 

that the plaintiffs had standing and were not barred from filing the suit by any failure to exhaust 

administrative remedies. If the plaintiffs had been forced to pay related penalties and then seek refunds, 

they would have had to choose whether to purchase or forego the purchase of insurance without the 

benefit of knowing what the result of the legal challenge might be. The court also found that the challenge 

was ripe even though the penalties had not yet been imposed. The court then applied Chevron to 

determine whether the regulations at issue were valid. The court agreed that the language of the ACA in 

question was seemingly unambiguous—but only if the larger context of the act was not taken into 

account. While the plaintiffs argued that the choice to grant subsidies (and impose penalties) only on state 

exchanges was an intentional choice by Congress, and not an unintentional drafting error, the court found 

this theory implausible. Moreover, the strict reading of the language put forward by the plaintiffs would, 

if carried through to other provisions of the act, render those provisions ambiguous, conflicting, or 

superfluous, whereas the IRS’s interpretation would not create these problems. For example, the court 

noted that states were required to maintain existing eligibility standards under Medicaid until an 

Exchange established by the State under [§1311] is fully operational. Reading this term the way plaintiffs 

did would mean that states with federal exchanges would never be relieved of this maintenance of effort 

requirement—something that was not at all clear when the states made that choice. The court concluded, 

therefore, that such a reading would be “unconstitutional under any number of legal arguments.” 

Moreover, while the legislative history of the ACA was long and complex, the court found no evidence 

that Congress intended to differentiate between state and federal exchanges in order to incentivize states 

to create state exchanges, as the plaintiffs theorized. Furthermore, the court noted that the IRS and the 

Department of Health and Human Services were in agreement that the IRS regulation properly interpreted 

the ACA provisions at issue. Nor did the fact that the agencies had joint regulatory authority, which was 

generally mutually exclusive, undermine the amount of Chevron deference to which the regulation here 

was entitled. Under Chevron, therefore, the IRS’s interpretation was not unreasonable and the plaintiffs 

failed to meet their burden in challenging it. King v. Sebelius, U.S. District Court, E.D. Va, No. 3:13-cv-

00630, 2/20/2014. 

 

Federal Preemption: Fannie & Freddie I. The Fourth Circuit has ruled that federal law preempts the 

imposition of transfer taxes on Fannie Mae and Freddie Mac (the entities). Fannie Mae was created 

initially as a federal instrumentality during the depression, and later privatized. Freddie Mac was created 

as a private entity. The congressional charters for both entities exempt them from all state and local taxes, 

except that any real property owned by the entities is subject to tax. The entities acquired real property 

through foreclosures on mortgages that they owned or guaranteed. When they proceeded to sell those 

properties, the local governments sought to impose the transfer tax. The local governments argued that the 

exception for taxes on real property should apply to the transfer taxes, but the court disagreed. Just as 

property taxes on tangible property are distinguished from sales taxes on the sale of that property, the 

court found it could distinguish between taxes on the real property and taxes on the transfer of the real 

property—citing decisions of the U.S. Supreme Court that had, in fact, distinguished the two taxes. 

Moreover, the applicable state law also distinguished the two taxes. The court also rejected the claim that 

the preemption was unconstitutional. First, the court found that the proper standard for such a claim was 

rational basis, not strict scrutiny, as the local governments argued. To be sure, said the court, Congress 

must speak clearly when preempting a state’s traditional powers, including the power to tax. But that was 

not an issue here. Second, the court concluded that the activity at issue was not merely local or intrastate 

activity. Given the fact that the Commerce Clause has been found to give Congress the power to regulate 

not only the channels and instrumentalities of interstate commerce but also activities that substantially 

affect interstate commerce, including intrastate economic activity (under the Necessary and Proper 

Clause), the court concluded that even if the characterization of the activity as intrastate was accurate, it 
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still fell within the scope of the Commerce Clause power. Congress created the entities to promote access 

to mortgage credit throughout the country and to foster a nationwide secondary mortgage market. The 

court concluded that Congress could rationally have believed that state taxation would substantially 

interfere with or obstruct the legitimate purposes of regulating and stabilizing the secondary mortgage 

market. The decision to exempt the entities from most state taxation was therefore a reasonable means of 

avoiding that risk. The court also rejected the argument that granting exemptions inappropriately 

commandeered state employees by requiring them to record deeds from the entities free of charge. The 

fact that the states required property transfers to be recorded was their choice, the court concluded. Nor 

did it matter whether the entities were federal instrumentalities. Congress may provide for immunity from 

state taxation irrespective of an entity’s status as a federal instrumentality. Montgomery County, 

Maryland v. Federal National Mortgage Association, U.S. Court of Appeals, 4th Cir., 13-1691; 13-1752, 

1/17/2014. 

 

Fannie/Freddie Preemption Gopher Style. The Eighth Circuit has ruled that federal law preempts the 

imposition of a local transfer tax on Fannie Mae and Freddie Mac (the entities). The entities, which are 

privately owned and publicly traded, are for-profit entities created by Congress. Their charters state that 

they “shall be exempt from all taxation” imposed by state and local governments. The entities had 

acquired mortgages on thousands of real properties and local government plaintiffs sought to impose 

transfer taxes on the sale of properties foreclosed by the entities. The court found that the term “all 

taxation” was clear and the only exception provided (for real property taxes) did not apply. The court 

rejected the local governments’ reliance on the Supreme Court’s decision in Wells Fargo, where the court 

found that the term “all taxation” meant only “all direct taxation.” There, the exemption was granted for a 

specific type of property, and the court found the term “all taxation” in that context was understood to 

exclude indirect excises on “use or transfer.” Instead, the court found that another Supreme Court case, 

Bismarck Lumber Co., controlled. In that case, the Court ruled that entities exempted from state taxation 

were exempt from all types of taxes (direct and indirect), including excise taxes. The local governments 

argued that Bismarck Lumber applied only to federal instrumentalities. The court disagreed, noting that in 

that case, which was nearly identical, the Supreme Court had found that “when Congress constitutionally 

creates a corporation through which the federal government lawfully acts, the activities of such 

corporation are governmental.” The court therefore disagreed that Fannie Mae and Freddie Mac ceased to 

be federal instrumentalities upon becoming privatized. The policies carried out by the entities continued 

to be federal policies, the court noted, concluding that they therefore remained governmental 

instrumentalities which Congress had the authority to protect. Hennepin County v. Federal National 

Mortgage Association, U.S. Court of Appeals, 8th Circuit, 13-1821, 2/5/2014. 

 

Court had no statutory (or other) authority to rewrite ballot initiative. The Missouri court of appeals 

has ruled that the district court erred when it granted a plaintiff’s challenge to a local ballot initiative 

authorizing a tax increase and rewrote the text of that initiative. The court took issue with language in the 

initiative that referred to the length of time since the last tax increase and with the claim that the proceeds 

were to be used to prevent reductions in staff. Even though it found no express authority for doing so, it 

rewrote the language and the proposition was voted down. Even though the issue was moot, the appeals 

court granted review under the public interest exception and because the issue was likely to recur and 

might otherwise evade appellate review. The court determined that the right to contest an election is 

conferred only by statute. The plaintiff in this case cited the authority under state law applicable to 

statewide ballot measure—while admitting that the statute was inapplicable to the local ballot initiative. 

Nor could the express authority needed be found in the statutes creating the local district in this case, or 

establishing its board or its other powers. While these statutes set out the mandatory ballot language for a 

number of district actions, including the commencement, termination and continuation of various taxes, 

there was no particular language required for the initiative at issue here—which involved a tax increase. 

Missouri v. Galkowski, Missouri Court of Appeals, Eastern District, Division Four, ED99832, 1/27/2014. 
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Derivative liability for “excise tax.” The Sixth Circuit has ruled that personal liability imposed on a 

corporate officer for Michigan Single Business Tax (SBT) is exempt from discharge in bankruptcy as an 

“excise tax” under Bankruptcy Codes § 507(a)(8)(E) and is not a dischargeable debt simply because it is a 

derivative liability. The corporate officer in this case filed for personal Chapter 7 bankruptcy and received 

a general discharge. There was no dispute that the discharge would not apply to “an excise tax on…a 

transaction” occurring within a three-year limitations period. Whether an imposition is a non-

dischargeable “excise tax” is made using a “functional examination” and the SBT, as a value added tax, 

had previously been found to fall into the excise tax category. Nor did the corporate officer in this case 

dispute that he was personally liable for his company’s unpaid SBT. He nevertheless contended that his 

personal liability was not a debt for an “excise tax” because it was not imposed on him as such, and did 

not arise from his own participation in any sort of taxable transaction. But the court noted that whether a 

tax is an “excise” or not does not depend upon who is required to pay it. Furthermore, the court noted that 

nothing in the Code limited the state from pursuing primarily liable parties. Moreover, state law in this 

case did not create an obligation running from the corporate officer to the company, but simply made the 

officer liable for the very same tax deficiency that was assessed against the company. This is why the tax 

deficiency did not need to be separately assessed against the corporate officers, the court noted. Any 

assertion of the derivative liability was simply a ministerial step in the collection process. Rizzo v. State of 

Michigan, U.S. Court of Appeals, 6th Circuit, 13-1230, 2/4/2014.  

 

Land Use & Zoning. This case stemmed from the Superior Court, Environmental Division’s affirmance 

of the zoning board’s grant of a conditional use zoning permit to applicant Group Five Investments, LLC, 

to build and operate a Dollar General store in Ferrisburgh. Opponents claimed: (1) the trial court 

erroneously shifted the burden of proof by requiring opponents to show both that the proposed project 

would have an adverse impact on the area and that existing commercial development in the area already 

had an adverse impact; (2) the trial court erred in using the “Quechee” definition of undue adverse impact 

as guidance in interpreting the zoning ordinance; and (3) the trial court erred in failing to rule that the 

proposed use is prohibited under the applicable zoning ordinance, and that the trial court violated 

Vermont Rule of Civil Procedure 52(a) by failing to make requested findings on the proposed use of the 

Dollar General store. Finding no reversible error, the Supreme Court affirmed the trial court. In re Group 

Five Investments CU Permit, Jeffrey Supreme Court, St. Valentine’s Day, 2014. 

Personal Jurisdiction in another State. In a 9-0, unanimous decision by Justice Thomas, the court 

reversed the U.S. District Court and determined that for a state to exercise jurisdiction consistent with due 

process, a relationship must arise out of contacts that the defendant himself created with the forum itself, 

not with persons residing there. The case here involved petitioner Walden, a Georgia police officer 

working as a deputized Drug Enforcement Administration agent at a Georgia airport. Officer Walden 

searched respondents and seized a large amount of cash. Respondents allege that after they returned to 

their Nevada residence, petitioner helped draft a false probable cause affidavit in support of the funds’ 

forfeiture and forwarded it to a United States Attorney’s Office in Georgia. In the end, no forfeiture 

complaint was filed, and respondents’ funds were returned. The respondents filed a tort suit against 

petitioner in federal District Court in Nevada, but the court dismissed the suit, finding that the Georgia 

search and seizure did not establish a basis to exercise personal jurisdiction in Nevada. The Ninth Circuit 

reversed, holding that the District Court could properly exercise jurisdiction, because petitioner had 

submitted the false probable cause affidavit with the knowledge that it would affect persons with 

significant Nevada connections. The Supreme Court reversed, holding that the district court lacked 

personal jurisdiction over Walden. The Due Process Clause limits state authority to bind a nonresident 

defendant to a judgment of its courts, requiring that the nonresident have “certain minimum contacts” 

with the forum state. For a state to exercise jurisdiction consistent with due process, a relationship must 

arise out of contacts that the defendant himself created with the forum itself, not with persons residing 

there. The plaintiff cannot be the only link between the defendant and the forum. Walden lacks those 

“minimal contacts” with Nevada. None of his conduct occurred in Nevada, and he formed no 

http://law.justia.com/cases/vermont/supreme-court/2014/2013-009.html?utm_source=Justia+Law&utm_campaign=74b78206f8-summary_newsletters_practice&utm_medium=email&utm_term=0_92aabbfa32-74b78206f8-406006657
http://law.justia.com/cases/vermont/supreme-court/2014/2013-009.html?utm_source=Justia+Law&utm_campaign=74b78206f8-summary_newsletters_practice&utm_medium=email&utm_term=0_92aabbfa32-74b78206f8-406006657
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jurisdictionally relevant contacts with that forum. Mere injury to a forum resident is not a sufficient 

connection to the forum. The injury occurred in Nevada simply because that is where plaintiffs chose to 

be when they desired to use the seized funds. The Court also rejected an argument based on the origin of 

the funds. Walden v. Fiore, U.S. Supreme Court, 12-574, February 25, 2014. 

Pensions & Constitutionality.  The Arizona Supreme Court unanimously upheld a lower court ruling to 

cost-of-living raises to retired judges and elected officials at an eventual cost of roughly $375 million to 

the retirement system and taxpayers. The decision upheld a Maricopa County Superior Court ruling that 

found the actions of the Arizona Legislature’s suspension of raises in 2011 because of the pension trust’s 

poor financial health unconstitutional. Currently, elected officials and judges share the most generous 

pension program in the state, a fact the justices noted in their decision that will eventually benefit them as 

retirees. The decision could pressure the Legislature to put a measure before voters to amend the Arizona 

Constitution by inserting provisions that could diminish benefits and rein in the rising cost of public 

pensions; it will restore cost-of-living increases to retired public-safety and correctional officers, who, 

like judges and elected officials, are part of the Public Safety Personnel Retirement System trust and 

experienced a suspension of their pension raises by legislative action nearly three years ago; the state 

pension system’s Administrator, Jim Hacking, reports that the retroactive raises for all PSPRS retirees 

will cost the trust $40 million immediately, and that the system will have to set aside an additional $335.6 

million will be set aside to fund cost-of-living adjustments going forward. Contributions to the trust from 

employers have increased about 425 percent in the past decade to $451 million annually, according to 

trust financial statements. The system manages a $7.2 billion trust that provides retirement benefits for 

more than 53,000 retirees, beneficiaries and active members. It was in the face of the waning financial 

health of the Arizona system that the Legislature in 2011 passed sweeping reforms that required those in 

the systems to pay more for their retirement benefits, while cost-of-living pension increases were 

temporarily suspended and adjustments were made for future cost-of-living raises. In their decision, the 

justices held that when the Legislature curbed raises, it diminished retired members’ benefits and violated 

the Constitution, citing both federal contract law and Arizona’s Constitution, which was amended by 

voters in 1998 to say “public retirement benefits shall not be diminished or impaired. Fields v. Elected 

Officials’ Retirement Plan, Arizona Supreme Court, (EORP) (CV 2011-01744), Feb. 20, 2014.  

Property Tax Decisions 

Valuing Subdivision Property. The Vermont Supreme court has ruled that a local assessor did not 

inequitably assess properties by adding additional “home-site values” to undeveloped parcels that are 

subject to a permitted and recorded subdivision plan. The assessor did not add this additional element of 

appraised value to other undeveloped parcels that might otherwise have been eligible for subdivision 

without a permit. The assessor argued that the appraised value of a parcel of land with a permit for more 

than one home should reflect this additional development value. The court agreed. Property within the 

local jurisdiction could be divided in one of three ways—1) naturally by a road; 2) by deed prior to the 

introduction of zoning; or 3) with a subdivision permit. Property in the first two categories was assessed 

as having only one house site. If, however, a property owner obtained a permit to subdivide and recorded 

a subdivision survey plat then the assessor assigned a house site value to each additional permitted lot. 

Taxpayers claimed that this method violated the “Proportional Contribution Clause” of the state 

constitution and the federal Equal Protection Clause. The court noted that the requirement for 

proportional treatment is not the same as a requirement for identical treatment and that the method of 

assessment must simply “be fairly and equitably applied among like classes of taxpayers.” The court 

found that in this case, the assessor had a reasonable purpose for treating the different properties 

differently. Here, while all three types of parcels may legally be sold as subdivided lots, the issuance of a 

permit operated as prima facie evidence that the highest and best use for the parcel was to subdivide it 

into multiple home sites. This was not true of parcels divided by a road or containing contiguous lots 

created by deed. Lathrop v. Town of Monkton, Supreme Court of Vermont, 2014 VT 9, 1/24/2014. 
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“Recorded interest.” The Illinois appellate court has ruled that notice of a tax sale required to be given 

by the purchaser of the tax lien to a “party holding a recorded ownership or other recorded interest in the 

property,” is not limited only to those interests explicitly recorded in property records by the person. 

Noting that the primary purpose of the tax sale provisions is to encourage property owners to pay their 

taxes, the court concluded that “recorded interest” means an interest that can be inferred from public 

records generally. Neither the term nor the context supported an interpretation of the word “recorded” as 

an interest recorded in property records. Furthermore, the property tax code requires a “diligent inquiry” 

to determine the owners and the parties interested in the property. A “diligent inquiry” is an inquiry “as 

full as the circumstances of the situation will permit.” Also, the code requires that notice be given to “the 

owners, occupants, and parties interested in the property, including any mortgagee of record.” Therefore, 

the term “recorded interest” must mean something broader than simply interests recorded by a person in 

the property records. Moreover, such a narrow reading would conflict with probate law since property can 

clearly pass by will and there is no requirement that wills be recorded in property records. Rather, as 

courts had concluded in other cases, the legislature had apparently determined that the probate of a will 

could constitute constructive notice of an interest in the property. Therefore, where a will clearly devises 

property to a class (grandchildren, for example) of a decedent, it is not necessary for the will to name a 

particular beneficiary (grandchild) in order for that person to have a “recorded interest.” In re: The 

Application of the Douglas County Treasurer, Appellate Court of Illinois, Fourth District, 4-13-0261, 

1/27/2014. 

 

Constitutional provision providing for tax sales to collect property taxes. The Louisiana Supreme 

court has ruled that an amended New Orleans ordinance authorizing outside collectors to collect 

delinquent taxes and imposing collection fees on delinquent taxpayers is unconstitutional. The state 

constitution explicitly provides for collection of delinquent property taxes by tax sale. The court had 

previously held that by providing for this method of collection, the provision excluded the use of 

foreclosure suits or other collection practices, including the imposition of penalties on the taxpayer. The 

city argued that the amendments had remedied the constitutional defects by eliminating the ability of the 

city to bring a foreclosure action and substituting collection costs in place of penalties, but the court 

disagreed. Though the city had changed the name of the charge from “penalty” to “collection fee,” the 

court concluded that the nature of the charge remained essentially the same. The court reiterated that it 

had recognized in its prior holding that the state constitution not only prohibits the filing of suit to collect 

delinquent ad valorem taxes, but also prohibits private entities from collecting those taxes, since only a 

governmental entity’s official tax collector is invested with the legal authority to do so. Furthermore, 

costs of collection are already recoverable under City Code and the city did not identify any additional 

costs that a tax collector might incur. The imposition of an additional across-the-board nine and one-half 

percent “collection fee” conflicted with the requirement that actual costs be assessed on a case-by-case 

basis. The court also rejected the city’s argument that its tax collector’s office does not have the skills or 

technical resources necessary to, and cannot afford to bear the expense of the high burden required to 

satisfy the notice requirements given the circumstances in the city post-Hurricane Katrina. The fact that 

the tax collector might be confronted with undue hardships and/or budget deficiencies, which make 

his/her job difficult, said the court, is not relevant to whether the ordinance is unconstitutional. Nor was 

the court persuaded that the general constitutional authority of cities to engage in cooperative endeavors 

with private entities authorized the hiring of a tax collection firm. The specific prohibition against using 

such firms for tax collection purposes, said the court, trumped the more general authority to undertake 

public-private cooperative endeavors. Jackson v. City of New Orleans, Supreme Court of Louisiana, 

2012-CA-2742, 1/28/2014. 

 

Receiver is liable for taxes. The Michigan appeals court has ruled that penalties and interest were 

properly assessed against the receiver of a company. It also ruled that a property tax exemption granted to 

the company could not be revoked retroactively, but that the challenge brought to the revocation was an 

impermissible collateral attack. The company was granted the exemption, subject to revocation if the 
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company did not create and retain a certain number of jobs. The company went out of business and the 

exemption was revoked. Subsequently, a receiver was appointed and was granted permission to sell the 

property free and clear of mortgages, liens, and other encumbrances, but subject to “all outstanding 

property tax liabilities.” The receiver moved to recover interest and penalties that were assessed on the 

property. The court noted that the amount assessed had become a lien on the real property under state law 

and that state law also provided that “interest and charges on those amounts, shall continue until paid.” 

The court rejected the receiver’s interpretation of the applicable provisions, limiting the lien to taxes and 

excluding interest and other charges. More importantly, since the amounts were assessed before he took 

the property, the receiver’s rights were conditioned on the liens already in place. As for whether the 

exemptions could be revoked retroactively, the court noted that, under the applicable statutory provisions, 

an order revoking the exemption would have been effective on December 31 following the date of the 

order. Here, the action by the commission to revoke the exemption was not completed until after 

December 31 of the year for which the exemption was revoked. Therefore the court held that the 

revocation for that prior year was invalid. Nevertheless, the court found that this issue might have been 

raised by appeal or by contesting the tax assessment itself, both of which the receiver failed to do. 

Therefore, the claim was barred by collateral estoppel. The receiver argued that the decision to 

retroactively revoke the exemption was not merely voidable, but void, and could therefore be challenged 

at any time. The court agreed that the revocation was void, but found that this did not end the inquiry. 

While an action that is void for lack of jurisdiction can be challenged at any time, once a tribunal has 

acquired jurisdiction over the persons or the subject matter, the rendering of a decision that is void for 

some other reason must be appealed in the normal course. Director v. Macdonald’s Industrial Products 

Inc., Court of Appeals of Michigan, 311184, 1/28/2014. 

 

Failure to appear at hearing was not grounds for automatic dismissal. The Michigan appeals court 

has ruled that a taxpayer’s failure to appear at a hearing was excusable given that the taxpayer never 

received the notice for the hearing. The court noted that while dismissal was within the tribunal’s 

discretion, it was expected that the tribunal would give careful consideration to the factors involved 

including: whether the violation was willful or accidental; the party's history of refusing to comply; the 

prejudice to the opposing party; any history of deliberate delay; the degree of compliance with other parts 

of the court’s orders; attempts to cure the defect; and whether a lesser sanction would better serve the 

interests of justice. Because there was nothing in the record showing that these factors had been 

considered, the court found the tribunal had abused its discretion and remanded the case. Fisher v. City of 

Ann Arbor, Court of Appeals of Michigan, 313634, 1/30/2014.  

Sales and Use Tax Decisions 
Strip scrip is subject to sales tax. A New York administrative law judge has ruled that a strip club owes 

sales tax on the sale of club scrip ($24 million worth—used to buy lap dances and to tip strippers) as well 

as amounts paid by floor hosts to work the club. Workers at the club would redeem the scrip at the end of 

each day—at redemption rates that were not uniform (and for which the owners presented no good 

explanation). Floor hosts were required to pay 30% of their tips to the club. New York imposes sales tax 

on admission charges except charges for admission to, among other things, dramatic or musical arts 

performances. An “admission charge” means “the amount paid for admission, including any service 

charge and any charge for entertainment or amusement or for the use of facilities 

therefore.” A “dramatic or musical arts admission charge” is defined as “any admission 

charge paid for admission to a theatre, opera house, concert hall or other hall or place 

of assembly for a live dramatic, choreographic or musical performance.” The ALJ found that the receipts 

at issue here were for admission into a place of amusement, and wrote that this adult entertainment 

establishment “provides a service to its patrons that essentially boils down to performers who remove 

their clothing and create an aura of sexual fantasy.” While there were some elements of dance “and 

certainly choreography,” said the ALJ, the taxpayer had attempted to obfuscate the plain facts of the case. 

The dancing portion of the service was merely ancillary to the performer removing her clothes and 

creating that sexual fantasy. Even if it were determined that some of the performances were exempt from 
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tax, the taxpayer did not have accounting records to show what portion of the scrip was attributable to 

what services. In the Matter of the Petitions of HDV Manhattan, LLC, New York Division of Tax 

Appeals, Administrative Law Judge Determination, 824229; 824231; 824232; 824233; 824234, 

1/30/2014. 

 

Substance over form. The Wisconsin appeals court has rejected the appeal of a contractor who claimed 

that it was entitled to a tax exemption for sales of materials to exempt organizations. Under state law, 

construction contractors are treated as consumers of the materials they purchase for installation in 

construction projects. They may not use resale certificates to purchase the materials for resale, unless they 

believe the materials will, in fact, be resold. Exempt organizations can purchase materials tax-free, even if 

they are going to be used in a construction project. In this case, the contractor had an affiliated entity, 

“SupplyCo.” The contractor purchased materials tax-free (rather than paying tax as would normally be 

required) and when its exempt customers wanted work done, its affiliate (SupplyCo) purported to provide 

the materials to the exempt organization. The contractor had the customer issue two separate purchase 

orders, one for materials to SupplyCo and one for installation to the contractor. It also claimed it “sold” 

the materials to SupplyCo to provide to the customer. The tax commission, however, found that the 

transactions between the contractor and SupplyCo lacked economic substance. On appeal, the contractor 

argued that the revenue department admitted in the hearing that the transactions had substance and that 

the commission should have been bound by those admissions. For example, the audit referred to “sales” 

of materials to SupplyCo and appeared to suggest that the sales happened prior to installation. Also, the 

contractor argued that the department admitted the validity of the transactions when it accepted amended 

returns filed on that basis. Also, the department’s statements before the commission appeared to use 

similar terminology to describe the transactions at issue. The contractor further argued that, because it 

relied on these admissions, it passed up an opportunity to engage in discovery or make arguments before 

the commission. The appeals court, however, found that this claim should have been raised in front of the 

commission. Therefore, it found the arguments made on appeal had been forfeited. In any event, the court 

found that the department made no admissions as to the legal question in the case—that is, whether the 

purported transactions were valid. The department, at most, admitted that the word “sale” could be used 

to describe the alleged transfers of materials from the contractor to SupplyCo. Moreover, the contractor’s 

own briefs on appeal clearly reflected that the department’s argument below had been one of substance 

over form. The court also rejected other arguments by the contractor, ultimately concluding that the 

commission’s ruling, which rejected the form of the transactions urged by the contractor, had ample 

support. First, SupplyCo had little if any independent substance. Second, the transactions between the 

entities were at cost. Third, the transactions were merely accounting entries and were not made until year-

end. And finally, the fact that the contractor amended its income tax returns to carry its material costs as 

inventory was, most likely, contrived. Sullivan Brothers, Inc. v. State of Wisconsin Department of 

Revenue, Wisconsin Court of Appeals, District IV, 2013AP818, 1/30/2014. 

Grants 
CFDA Opportunity Title Federal Agency Opportunity 

Number 
Eligibility Due Date Match? 

10.575 FY15 Farm-to-School 
Grant Program 

Department of 
Agriculture-Food 
and Nutrition 
Service 

USDA-FNS-F2S-
2015 

State and local 
governments, 
eligible schools 

4/30/2014 X 

10.912 New Mexico 
Conservation Innovation 
Grant (CIG) FY14 

New Mexico State 
Office 

USDA-NRCS-NM-
14-01 

Unrestricted 5/30/2014 X 

       
12.300 FY 15 Communications 

and Networking 
Discovery and Invention 

Department of 
Defense-Office of 

Naval Research 

ONRBAA14-007 Unrestricted 6/30/2014  

NA Raystown Lake Natural Army Corps of 14-NAB-001 Non-federal and 2/28/2014  

http://www.grants.gov/web/grants/view-opportunity.html?oppId=251555
http://www.grants.gov/web/grants/view-opportunity.html?oppId=251555
http://www.grants.gov/web/grants/view-opportunity.html?oppId=251545
http://www.grants.gov/web/grants/view-opportunity.html?oppId=251545
http://www.grants.gov/web/grants/view-opportunity.html?oppId=251625
http://www.grants.gov/web/grants/view-opportunity.html?oppId=251628
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Resource Conservation Engineers non-profit entities 

12.800 Functional Polymers for 
Advanced Materials 

Air Force 
Academy 

USAFA-BAA-2009-
1-CALL-0014 

Unrestricted 3/20/2014   

14.*** Notice of  the FY 2014 
NOFAs for Discretionary 
Programs 

Department of 
Housing and 
Urban 
Development 

FR-5800-N-01 varies 2/19/2015   

15.224 Missouri River 
Breaks  Interpretive 
Center Assistance in 
Montana 

Department of the 
Interior-Bureau of 

Land Management 

L14AS00041 Unrestricted 3/15/2014  

15.231 BLM OR-WA 
Conservation and Land 
Management Internships 
- AREMP 

Bureau of Land 
Management 

L14AS00044 Unrestricted 3/24/2014 X 

15.422 BOEM FY 2014 
Louisiana Coastal Marine 
Institute 

Bureau of Ocean 
Energy 
Management 
(BOEM) 

M14AS00003  Institutions of Higher 
Education (IHEs) 

4/7/2014 X 

15.517 Delta Habitat 
Conservation and 
Conveyance Program 
(DHCCP) Investigations 

Bureau of 
Reclamation 

R10AC20897-0012 State governments 3/7/2014 X 

15.657 White Nose Syndrome 
Research 

Fish and Wildlife 
Service 

F14AS00091 Unrestricted 3/31/2014   

15.808 Cooperative Ecosystem 
Studies Unit, Gulf Coast 
CESU 

Geological Survey G14AS00035 Participating 
partners of the Gulf 
Coast Cooperative 
Ecosystem Studies 
Unit (CESU) 

3/3/2014  

15.944 Culvert repair for 
hydrological issues 
caused by the Rim Fire 

National Park 
Service 

P14AS00026 County 
governments 

    

16.560 NIJ FY 14 Research on 
Sentinel Events and 
Criminal Justice System 
Errors 

Department of 
Justice-National 

Institute of Justice 

NIJ-2014-3756 State and local 
governments, IHEs 

5/22/2014  

16.560 NIJ FY 14 Investigator-
Initiated Research: The 
Comprehensive School 
Safety Initiative 

National Institute 
of Justice 

NIJ-2014-3798 State and local 
governments, IHEs 

5/20/2014   

16.560 NIJ FY 14 Data 
Resources Program 
2014: Funding for 
Analysis of Existing Data 

National Institute 
of Justice 

NIJ-2014-3726 State and local 
governments, IHEs 

5/5/2014  

16.560 NIJ FY 14 Research on 
Offender Decision-
Making and Desistance 
From Crime 

National Institute 
of Justice 

NIJ-2014-3752 Unrestricted 5/5/2014   

16.588 OVW FY 2014 STOP 
Formula Grant Program 

Office on Violence 
Against Women 

OVW-2014-3704 State governments 3/20/2014 X 

16.816 BJA FY 14 John R. 
Justice Program 

Bureau of Justice 
Assistance 

BJA-2014-3802 Certain state 
agencies 

4/14/2014   

17.268 H1-B Ready-to-Work 
Partnership Grants 

Department of 
Labor-
Employment and 
Training 
Administration 

SGA-DFA-PY-13-07 Requires 
government-
academic-business 
joint application 

6/19/2014  

http://www.grants.gov/web/grants/view-opportunity.html?oppId=251624
http://www.grants.gov/web/grants/view-opportunity.html?oppId=251624
http://www.grants.gov/web/grants/view-opportunity.html?oppId=251557
http://www.grants.gov/web/grants/view-opportunity.html?oppId=251500
http://www.grants.gov/web/grants/view-opportunity.html?oppId=251654
http://www.grants.gov/web/grants/view-opportunity.html?oppId=251593
http://www.grants.gov/web/grants/view-opportunity.html?oppId=251673%5C
http://www.grants.gov/web/grants/view-opportunity.html?oppId=251657
http://www.grants.gov/web/grants/view-opportunity.html?oppId=251573
http://www.grants.gov/web/grants/view-opportunity.html?oppId=251652
http://www.grants.gov/web/grants/view-opportunity.html?oppId=251661
http://www.grants.gov/web/grants/view-opportunity.html?oppId=251553
http://www.grants.gov/web/grants/view-opportunity.html?oppId=251564
http://www.grants.gov/web/grants/view-opportunity.html?oppId=251552
http://www.grants.gov/web/grants/view-opportunity.html?oppId=251548
http://www.grants.gov/web/grants/view-opportunity.html?oppId=251479
http://www.grants.gov/web/grants/view-opportunity.html?oppId=251554
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17.274 YouthBuild Employment and 
Training 
Administration 

SGA-DFA-PY-13-04 State and local 
governments, IHEs 

4/22/2014 X 

19.040 U.S. Consulate General, 
Chennai Daniel Pearl 
Film Festival 

Department of 
State-U.S. Mission 
to India 

CRFP14-03 IHEs 3/31/2014  

19.301 Implementation of public-
private partnerships  

S Bureau Grants 
Offices 

S-GPI-SOIC-1-2014 IHEs 4/11/2014  

19.415 FY 2014 National 
Security Language 
Initiative for Youth  

Bureau Of 
Educational and 
Cultural Affairs 

ECA-ECAPEC-14-
042 

IHEs 4/1/2014 X 

20.200 Accelerated Innovation 
Deployment (AID) 
Demonstration 

Department of 
Transportation-

Federal Highway 
Administration  

FHWA-2013-0048 State governments     

43.001 Research Opportunities 
in Space and 
Schwartzian Earth 
Sciences (ROSES) - 
2014  

NASA-
Headquarters 

NNH14ZDA001N IHEs 4/30/2015   

45.130 Challenge Grants National 
Endowment for 
the Humanities 

20140501-CH State and local 
governments, IHEs 

5/1/2014 X 

45.149 Preservation Assistance 
Grants for Smaller 
Institutions 

National 
Endowment for 
the Humanities 

20140501-PG State and local 
governments, IHEs 

5/1/2014   

47.070 High-Performance 
Computing System 
Acquisition: Continuing 
the Building of a More 
Inclusive Computing 
Environment for Science 
and Engineering. 

National Science 
Foundation 

14-536 IHEs 5/14/2014  

47.075 Geography and Spatial 
Sciences Program 

National Science 
Foundation 

14-537 Unrestricted 9/4/2014  

47.075 Geography and Spatial 
Sciences Program 

National Science 
Foundation 

14-538 IHEs 8/14/2014   

66.461 FY14 Region 4 Wetland 
Program Development 
Grants 

Environmental 
Protection Agency 

EPA-REG04-14-01 State and local 
governments, IHEs 

4/4/2014 X 

66.461 FY14 Region 9 Wetland 
Program Development 
Grants 

Environmental 
Protection Agency 

EPA-REG9-WP-14 State and local 
governments, IHEs 

4/1/2014 X 

66.814 FY 14 Brownfields 
Training, Research, and 
Technical Assistance 
Grants Guidelines 

Environmental 
Protection Agency 

EPA-OSWER-
OBLR-14-02 

State and local 
governments, IHEs 

4/18/2014   

81.049 Scientific Discovery 
through Ultrafast 
Materials and Chemical 
Sciences 

Department of 
Energy-Office of 
Science 

DE-FOA-0001089 IHEs 4/21/2014  

81.087 Integrated Enhanced 
Geothermal Systems 
(EGS) Research and 
Development 

Golden Field 
Office 

DE-FOA-0000842 State and local 
governments, IHEs 

4/30/2014 X 

81.087 Notice of Intent to Issue 
Funding Opportunity 
Announcement DE-FOA-

National Energy 
Technology 
Laboratory 

DE-FOA-0001091 Unrestricted   
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0000890 

81.089 Solid Oxide Fuel Cell 
Core Technology 
Program 

National Energy 
Technology 
Laboratory 

DE-FOA-0001052 Unrestricted 3/31/2014 X 

81.089 Advanced Gasification 
and Novel 
Transformational Coal 
Conversion Technologies 
Development 

National Energy 
Technology 
Laboratory 

DE-FOA-0001051 Unrestricted 4/18/2014 X 

84.356 Office of Elementary and 
Secondary Education 
(OESE): Alaska Native 
Education Program  

Department of 
Education 

ED-GRANTS-
021814-001 

State and local 
governments, IHEs 

4/21/2014  

84.362 Office of Elementary and 
Secondary Education 
(OESE): Native Hawaiian 
Education Program  

Department of 
Education 

ED-GRANTS-
021814-002 

Agencies, and 
institutions with 
experience in 
developing or 
operating programs 
of instruction in the 
Native Hawaiian 
language 

4/21/2014   

93.048 Disaster Assistance for 
State Units on Aging 
(SUAs) and Title VI Tribal 
Organizations Impacted 
by National Disasters 
Declared by the 
President 

Department of 
Health and Human 
Services-

Administration for 
Community Living 

HHS-2014-ACL-
AOA-DA-0066 

State governments 9/12/2014  

93.048 Disaster Assistance for 
State Units on Aging 
(SUAs) and Tribal 
Organizations in National 
Disasters Declared by 
the President 

Administration for 
Community Living 

AOA-DA-14-002 State governments 9/12/2014   

93.065 APHL-CDC Partnership 
for Quality Lab Practice 

Centers for 
Disease Control 
and Prevention 

CDC-RFA-HM10-
100105CONT14  

Continuation for 
grantees  awarded 
under HM10-1001: 
APHL-CDC 
Partnership for 
Quality Laboratory 
Practice 

3/21/2014  

93.067 Supporting Improved 
Health for all People in 
the Kingdom of 
Cambodia by 
Strengthening the 
Ministry of Health 

Centers for 
Disease Control 
and Prevention 

CDC-RFA-GH12-
122603CONT14  

Continuation for 
grantees previously 
awarded under 
GH12-1226 

3/21/2014   

93.110 Safe Infant Sleep 
Systems Integration 
Program 

Health Resources 
& Services 
Administration 

HRSA-14-095 Public entities 4/30/2014  

93.224 Service Area 
Competition-Additional 
Areas (AL, AZ, CA, CO, 
KY, MO, MS, MT, NC, 
NJ, NY, OK, OR, PA, PR, 
TN, and TX) 

Health Resources 
& Services 
Administration 

HRSA-14-128 State and local 
governments, IHEs 

3/21/2014   

93.243 Grants for the Benefit of 
Homeless Individuals-
Services in Supportive 
Housing  

Substance Abuse 
& Mental Health 
Services 
Administration 

TI-14-007 Public and private 
nonprofit entities, 
IHEs 

4/25/2014  
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93.262 National Center of 
Excellence for the 
Prevention of Childhood 
Agricultural Injury 

Centers for 
Disease Control 
and Prevention 

RFA-OH-14-005 State and local 
governments, IHEs 

5/2/2014   

93.279 Synthetic Psychoactive 
Drugs and Strategic 
Approaches to 
Counteract Their 
Deleterious Effects (R03)  

National Institutes 
of Health 

PA-14-104 State and local 
governments, IHEs 

5/7/2017  

93.279 Synthetic Psychoactive 
Drugs and Strategic 
Approaches to 
Counteract Their 
Deleterious Effects (R21)  

National Institutes 
of Health 

PA-14-105 State and local 
governments, IHEs 

5/7/2017  

93.279 Synthetic Psychoactive 
Drugs and Strategic 
Approaches to 
Counteract Their 
Deleterious Effects (R01)  

National Institutes 
of Health 

PA-14-106 State and local 
governments, IHEs 

5/7/2017   

93.283 Integrating Colorectal 
Cancer Screening with 
Chronic Disease 

Centers for 
Disease Control 
and Prevention 

CDC-RFA-DP14-
1414 

Currently funded 
DP09-903 colorectal 
cancer program 
grantees or their 
designated bona 
fide agent 

3/7/2014  

93.865 Data Sharing for 
Demographic Research 
Infrastructure Program 
(U24) 

National Institutes 
of Health 

RFA-HD-14-015 State and local 
governments, IHEs 

4/25/2014   

93.947 FY14 Announcement of 
Availability of Funds for 
Family Planning 
Research and Data 
Analysis Cooperative 
Agreements 

Office of the 
Assistant 
Secretary for 
Health 

PA-FPR-14-001 Any public or private 
non-profit entity 
located within a 
state 

4/14/2014  

93.172+ Development of Software 
and Analysis Methods for 
Biomedical Big Data in 
Targeted Areas of High 
Need (U01) 

National Institutes 
of Health 

RFA-HG-14-020 State and local 
governments, IHEs 

6/19/2014   

93.394+ Early Phase Clinical 
Trials in Imaging and 
Image-Guided 
Interventions (R21) 

National Institutes 
of Health 

PAR-14-013 State and local 
governments, IHEs 

2/9/2017  

93.855+ Prevention Innovation 
Program (PIP) (R01) 

National Institutes 
of Health 

RFA-AI-13-059 State and local 
governments, IHEs 

7/10/2014  

93.855+ Innovation for HIV 
Vaccine Discovery (R01) 

National Institutes 
of Health 

RFA-AI-14-006 State and local 
governments, IHEs 

7/15/2014   

97.044 Fiscal Year (FY) 2013 
Assistance to Firefighters 
Grants (AFG), Fire 
Prevention and Safety 

Department of 
Homeland 
Security - FEMA 

DHS-13-GPD-044-
000-98 

State and local 
organizations, IHEs 

3/21/2014 X 

97.106 Securing the Cities (STC) 
Program 

Office of 
Procurement 
Operations - 
Grants Division 

DHS-14-DNDO-106-
001 

Local governments 5/20/2014  

98.001 2014 & 2015 GDA APS Agency for 
International 
Development 

APS-OAA-14-
000001 

IHEs 11/18/2015 X 

NA Civic Education Initiative Georgia USAID- RFA-114-14-000004 Unrestricted 4/2/2014 X 
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Tbilisi 

98.001 Guatemalan Citizen 
Security Partnership 
Program 

Guatemala 
USAID-Guatemala 
City 

APS-520-14-000001 Unrestricted 4/30/2014   

98.001 Feed the Future 
Innovation Lab for 
Sustainable 
Intensification 

Agency for 
International 
Development 

RFA-OAA-14-
000009 

Certain IHEs 5/15/2014  

98.001 USAID Jordan 
Communication, 
Advocacy and Policy (J-
CAP) Activity 

Agency for 
International 
Development 

RFA-278-14-00004 Unrestricted 3/20/2014 X 
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