
IN THE UNITED STATES COURT OF APPEALS  
FOR THE SECOND CIRCUIT 

 
 

In re Alpine Securities Corp.,  
 
   Petitioner. 
 

 

No. 18-1875 
 
 

 
OPPOSITION TO ALPINE SECURITIES CORPORATION’S 
MOTION FOR AN EMERGENCY STAY OF THE DISTRICT 

COURT PROCEEDINGS OR FOR EXPEDITED REVIEW AND 
DETERMINATION OF ITS MANDAMUS PETITION 

This Court should deny the emergency motion for a stay filed by 

petitioner Alpine Securities Corporation (“Alpine”) because there is no 

emergency and no justification for staying the proceedings in the 

district court.  Those proceedings are currently in the summary 

judgment phase with no trial or final judgment pending in the 

immediate future.  Alpine failed to first seek a stay below, will not be 

irreparably injured without a stay, and is not likely to succeed on the 

merits of its mandamus petition.  For the same reasons, the Court 

should deny Alpine’s alternative request to set a briefing schedule, 

whether expedited or otherwise.  The Court can—and should—deny 

Alpine’s petition without requesting any further briefing.  Fed. R. App. 

P. 21(b)(1). 
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PROCEDURAL HISTORY 

On June 5, 2017, the Commission filed a civil enforcement action 

against Alpine, a registered broker-dealer, in the Southern District of 

New York.  Complaint & Jury Demand, Dist. Ct. Dkt. No. 1.  The 

Commission alleged that Alpine violated Section 17(a) of the Securities 

Exchange Act, 15 U.S.C. § 78q(a), and Exchange Act Rule 17a-8, 17 

C.F.R. § 240.17a-8, by failing to file suspicious activity reports (SARs) 

required by Treasury Department regulations implementing the Bank 

Secrecy Act (“BSA”), 31 U.S.C. § 5311, et seq.; filing deficient SARs; and 

failing to maintain or retain required SAR documentation.  Id. at 18-19, 

¶¶ 44-47.  The Commission identified Scottsdale Capital Advisors 

(“Scottsdale”), another registered broker-dealer, as a related relevant 

entity under common ownership with Alpine.  Id. at 5-6, ¶¶ 9-10.  The 

Commission seeks relief against Alpine in the form of an injunction 

against further violations of the relevant securities laws, civil monetary 

penalties, and any other relief the district court deems appropriate.  Id. 

at 19-20. 

On August 3, 2017, Alpine moved to dismiss for lack of personal 

jurisdiction and improper venue, or to transfer venue to the District of 
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Utah.  SEC v. Alpine Securities Corp., __ F. Supp. 3d __, No. 17-cv-4179, 

2018 WL 1633818, at *7 (S.D.N.Y. Mar. 30, 2018).  The district court 

denied the motion on September 15, 2017 and issued a schedule for 

discovery, which remains ongoing.  Id. 

On December 6, 2017, the Commission moved for partial summary 

judgment as to liability on a subset of the alleged violations.  Id.  Alpine 

cross-moved for summary judgment or judgment on the pleadings, 

arguing, among other things, that the Commission lacks the statutory 

authority to bring an action regarding the alleged SARs violations, that 

Rule 17a-8 is an impermissible interpretation of the Exchange Act, and 

that the Commission violated the Administrative Procedure Act, 5 

U.S.C. § 553, with regard to Rule 17a-8.  Id. at *7, 13-16.  On March 30, 

2018, the district court granted the Commission’s motion in part and 

denied Alpine’s motion.  In a 77-page opinion, the court held that the 

Commission had the authority to pursue SARs violations under the 

Exchange Act, that Rule 17a-8 is a permissible interpretation of that 

Act, and that the Commission was not required to engage in notice-and-

comment proceedings before enforcing Rule 17a-8 against Alpine.  Id. at 

*14-16. 
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Alpine subsequently moved for reconsideration or certification of 

that ruling for interlocutory review by this Court, both of which the 

district court denied on June 18, 2018.  Mem. Op. & Order, Dist. Ct. 

Dkt. No. 129.  A few days later, on June 22, 2018, Alpine petitioned this 

Court for a writ of mandamus “compelling the dismissal of the SEC’s 

use of Rule 17a-8 to pursue alleged violations of the SARs provisions of 

the BSA.”  Pet. at 29. 

Alpine’s mandamus petition does not mention that, on the same 

day, it filed a lawsuit against the Commission in the United States 

District Court for the District of Utah.  Complaint, Alpine Securities 

Corp. v. United States Securities and Exchange Commission, No. 18-cv-

00504 (D. Utah June 22, 2018), Dkt. No. 1 (“Utah Action”).  Scottsdale 

is also a named plaintiff.  That suit asserts claims that are functionally 

identical to the arguments raised both in Alpine’s motion for summary 

judgment below and its mandamus petition to this Court.  Alpine and 

Scottsdale have asked the Utah court for a preliminary injunction 

barring the Commission from “implementing, applying, enforcing, or 

taking any action whatsoever under the expanded Rule 17a-8.”  Id. at 

35-36;  Mot. for Prelim. Inj. at 1, Utah Action, Dkt. No. 6 (“PI Mot.”).  
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That extraordinary relief is necessary, they claim, because “the SEC’s 

current enforcement action against Alpine in the Southern District of 

New York violates the requirements of the Administrative Procedure 

Act,” “directly contravenes an express delegation to Treasury to enforce 

the suspicious activity reporting requirements of the [BSA],” and is 

causing the plaintiffs to “suffer irreparable harm, including loss of 

goodwill and competitive market positioning.”  PI Mot. 1.  In effect, 

Alpine and Scottsdale are now asking not only this Court, but also the 

District of Utah, to halt the proceedings before the Southern District of 

New York. 

On July 3, 2018, the Commission filed a motion in the Southern 

District of New York asking that court to enjoin the prosecution of the 

Utah Action pursuant to the first-filed rule.  Mem. of Law ISO Mot. for 

Inj., Dist. Ct. Dkt. No. 133; see, e.g., AEP Energy Services Gas Holding 

Co. v. Bank of America, N.A., 626 F.3d 699, 722 (2d Cir. 2010).  The 

Commission also asked the District of Utah to stay proceedings in the 

Utah Action until the Southern District of New York rules on the 

Commission’s motion for an injunction and any available appeals are 

exhausted.  Mot. for Stay of Proceedings, Utah Action, Dkt. No. 15.  On 
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July 4, 2018, the Southern District of New York ordered expedited 

briefing on the Commission’s motion for an injunction, to conclude on 

July 11.  Order, Dist. Ct. Dkt. No. 134. 

Meanwhile, the proceedings on the merits before the Southern 

District of New York are ongoing.  The parties are currently engaging in 

expert discovery, which will be completed on August 10, 2018.  Order, 

Dist. Ct. Dkt. No. 127.  The district court has set a briefing schedule for 

any additional motions for summary judgment as to liability, which will 

be completed on August 31, 2018.  Id.  Because liability has not yet been 

fully determined, the court has not set a schedule for briefing on 

remedies.  Final judgment—even if entered at summary judgment 

rather than after a trial—is accordingly months away at a minimum. 

On June 29, 2018, without first seeking relief before the district 

court, Alpine filed a document in this Court styled as an “emergency 

motion.”  That “motion” consists of the Motion Information Sheet and 

two declarations—without an actual motion or supporting brief—and 

asks this Court, on an emergency basis, to stay the proceedings before 

the district court or set an expedited briefing schedule on Alpine’s 

mandamus petition.  Yet, in its papers, Alpine fails to identify any 
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upcoming deadlines or judgments apart from July 13, which is when the 

parties must file their opening summary judgment briefs. 

ARGUMENT 

I. The Court should deny Alpine’s motion for a stay because 
it failed to seek that relief below.  

This Court, like the Supreme Court, is a “court of review, not first 

view.”  Cutter v. Wilkinson, 544 U.S. 709, 718 n.7 (2005).  Rule 8 of the 

Federal Rules of Appellate Procedure accordingly requires that a party 

seeking a stay of district court proceedings pending appeal must either 

“move first in the district court” or “show that moving first in the 

district court would be impracticable.”  Fed. R. App. P. 8(a) & (b).  

Alpine did not seek a stay below and its “motion papers give no 

explanation why the instant motion … was made in the first instance in 

this Court.”  Hirschfeld v. Bd. of Elections, 984 F.2d 35, 38 (2d Cir. 

1993).  In particular, “[n]o showing of impracticability of bringing such 

a motion in the district court was offered,” id., and perceived concerns 

that a district court is unlikely to grant a stay motion are “not an 

adequate reason for noncompliance with Rule 8,” In re Montes, 677 F.2d 

415, 416 (5th Cir. 1982). 
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II. Neither an emergency stay nor expedited briefing is 
warranted in any event. 

“[T]he factors regulating the issuance of a stay are … (1) whether 

the stay applicant has made a strong showing that he is likely to 

succeed on the merits; (2) whether the applicant will be irreparably 

injured absent a stay; (3) whether issuance of the stay will substantially 

injure the other parties interested in the proceeding; and (4) where the 

public interest lies.”  Hilton v. Braunskill, 481 U.S. 770, 776 (1987); see 

also In re World Trade Center Disaster Site Litig., 503 F.3d 167, 170 (2d 

Cir. 2007); Mohammed v. Reno, 309 F.3d. 95, 100-02 (2d Cir. 2002).  

Consideration of these factors—which Alpine fails to cite or offer any 

argument on—compels the denial of a stay here. 

A. Alpine will not be irreparably injured absent an 
emergency stay. 

To begin with, the only impending deadline Alpine identifies is 

July 13, which is the start of a cycle of summary judgment briefing that 

will not end until August 31.  Alpine does not—and cannot—claim any 

irreparable harm will result from merely having to file summary 

judgment briefs.  See, e.g., Roche v. Evaporated Milk Ass’n, 319 U.S. 21, 

28 (1943) (the “inconvenience” of continuing to litigate before the 
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district court “is one which we must take it Congress contemplated in 

providing that only final judgments should be reviewable”). 

Instead, Alpine asserts that if the district court grants summary 

judgment against it on all of the alleged violations and if—after 

subsequent remedies briefing—the court then imposes a large monetary 

penalty, it would be “virtually impossible” for Alpine “to bond any 

appeal.”  Fritz Decl. ¶¶ 9-10; see also Frankel Decl. ¶¶ 6-9.  That is at 

best a “mere possible injury” that is too “remote and speculative” to 

justify shutting down the district court proceedings on an emergency 

basis.  SEC v. Daspin, 557 F. App’x 46, 48 (2d Cir. 2014).  Liability has 

not been fully determined below; summary judgment briefing is 

upcoming.  Because liability has yet to be resolved, the district court 

has not even set a schedule for addressing remedies.  At this point, it 

remains possible that some or all of the outstanding issues regarding 

either liability or remedies will proceed to trial.  The court is, at a 

minimum, months away from determining whether Alpine will be 

required to pay any monetary judgment, let alone a judgment that 

would somehow force Alpine out of business.  Accordingly, Alpine is not 

at “truly imminent” risk of suffering the injury it claims.  Id. 
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That aside, Alpine’s stay request contains another fatal flaw:  Its 

alleged injury is not irreparable.  “As a general matter, because 

monetary injury can be estimated and compensated, the likelihood of 

such injury usually does not constitute irreparable harm.”  Brenntag 

Int’l Chem., Inc. v. Bank of India, 175 F.3d 245, 249 (2d Cir. 1999) 

(evaluating a preliminary injunction).  Rather, irreparable harm is 

“certain and imminent harm for which a monetary award does not 

adequately compensate.”  See Wisdom Imp. Sales Co. v. Labatt Brewing 

Co., 339 F.3d 101, 114 (2d Cir. 2003).  It exists “where, but for the grant 

of … relief, there is a substantial chance that upon final resolution of 

the action the parties cannot be returned to the positions they 

previously occupied.”  Brenntag, 175 F.3d at 249-50; accord Daspin, 557 

F. App’x 46 (evaluating a stay pending appeal).  Here, if Alpine were 

eventually found liable for a monetary judgment, reversal by this Court 

following entry of final judgment would return it to where it started. 

Even if Alpine’s prediction of a monetary judgment so large that 

paying it would “drive [the company] out of business” comes true, Fritz 

Decl. ¶10, Alpine can at that point seek a stay of enforcement of the 

final judgment pending appeal.  Alpine incorrectly suggests that the 
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only way for it to obtain a stay then would be to post a supersedeas 

bond in the full amount of the judgment.  Fritz Decl. ¶10; Frankel Decl. 

¶9.  A party is entitled to a stay of a monetary judgment as a matter of 

right if it posts such a bond.  Fed. R. Civ. P. 62(d).  But if it does not, the 

district court nevertheless has the discretion to grant a stay if, for 

example, “‘the appellant provides an acceptable alternative means of 

securing the judgment.’”  In re Nassau County Strip Search Cases, 783 

F.3d 414, 417 (2d Cir. 2015).  At this stage of the proceedings—when 

the parties do not even know whether a monetary judgment will be 

entered, let alone its amount—Alpine cannot credibly claim that there 

is no way it could appeal to this Court after the entry of final judgment 

without going out of business. 

B. Alpine is unlikely to succeed on the merits of its 
mandamus petition.   

A stay is also not warranted because a writ of mandamus “is a 

drastic and extraordinary remedy reserved for really extraordinary 

causes.”  Cheney v. U.S. Dist. Court for Dist. of Columbia, 542 U.S. 367, 

380 (2004) (quotations omitted).  It “has traditionally been used in the 

federal courts only to confine an inferior court to a lawful exercise of its 

prescribed jurisdiction or to compel it to exercise its authority when it is 
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its duty to do so.”  Will v. United States, 389 U.S. 90, 95 (1967) 

(quotations omitted).   “[O]nly exceptional circumstances amounting to 

a judicial usurpation of power or a clear abuse of discretion will justify 

the invocation of this extraordinary remedy.”  Cheney, 542 U.S. at 380 

(quotations omitted). 

Because “the writ is one of the most potent weapons in the judicial 

arsenal, three conditions must be satisfied before it may issue.”  Id. 

(quotations omitted).  First, “the party seeking issuance of the writ 

must have no other adequate means to attain the relief he desires—a 

condition designed to ensure that the writ will not be used as a 

substitute for the regular appeals process.”  Id. at 380-81 (quotations 

omitted).  Second, “the petitioner must satisfy the burden of showing 

that his right to issuance of the writ is clear and indisputable.”  Id. at 

381 (quotations omitted).  Third, “even if the first two prerequisites 

have been met, the issuing court, in the exercise of its discretion, must 

be satisfied that the writ is appropriate under the circumstances.”  Id. 

Alpine is unlikely to establish any of these factors, so its petition 

is likely to fail.  Regarding the “other adequate means” factor, this 

Court long ago made “clear” that it “ought not review a lower court’s 
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denial of a summary judgment motion by means of a prerogative writ.”  

Chappell & Co. v. Frankel, 367 F.2d 197, 199 (2d Cir. 1966) (en banc); 

see also In re Vigilant Video, Inc., 535 F. App’x 928, 930 (Fed. Cir. 2013) 

(“[C]ourts have recognized that mandamus is generally unavailable to 

parties seeking review of the merits of an order denying a motion for 

summary judgment, even an erroneous one.” (collecting cases)).1  That 

is because a party’s entitlement to judgment as a matter of law is 

reviewable by this Court on direct appeal after final judgment.  See 

Kelly v. Great Seneca Fin. Corp., 447 F.3d 944, 951 (6th Cir. 2006) 

(denying mandamus relief where a district court declined to dismiss an 

action because “direct appeal following a final order will protect the 

substantial public interests” petitioner identified); Ozee v. American 

Council on Gift Annuities, Inc., 110 F.3d 1082, 1093-94 (5th Cir. 1997), 

judgment vacated on other grounds, 522 U.S. 1011 (1997) (denying 

                                                            
1 For good reason, Alpine does not appear to suggest that this Court 
should issue a writ directing the district court to certify its denial of 
summary judgment for interlocutory appeal.  This Court has stated that 
it “cannot conceive that we would ever mandamus a district judge to 
certify an appeal under 28 U.S.C. § 1292(b) in plain violation of the 
Congressional purpose that such appeals should be heard only when 
both the courts concerned so desire.”  D’Ippolito v. Cities Service Co., 
374 F.2d 643, 649 (2d Cir. 1967).   
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mandamus relief because “[t]he summary judgment [petitioner] 

complains of is addressable … through direct appeal after final 

judgment”). 

Alpine asserts (Pet. at 12) that “mandamus may be available to 

consider a question ‘of extraordinary significance or where there is 

extreme need for reversal of the district court’s mandate before the case 

goes to judgment.’”  But every case it cites for that proposition deals 

with a situation where the district court ordered the disclosure of 

documents or testimony, and compliance would mean the petitioner’s 

“confidential communications will already have been disclosed.”  In re 

von Bulow, 828 F.2d 94, 99 (2d Cir. 1987).  “[I]n those circumstances 

taking an appeal afterwards is often an exercise in futility.” Id.  Even 

then, “a litigant who wants to challenge a discovery order” generally 

“must disobey the order, be held in contempt of court, then bring an 

appeal; mandamus is not usually appropriate when such a path is 

available.”  In re SEC ex rel. Glotzer, 374 F.3d 184, 188 (2d Cir. 2004). 

Here, Alpine’s only basis for claiming that the availability of a 

direct appeal is inadequate is its prediction that “[e]ntry of a judgment 

in this case will literally drive Alpine out of business.”  Pet. at 16.  As 
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discussed above (at 9), that concern is highly speculative.  And Alpine 

cites no authority to support the proposition that a party is entitled to 

appellate review of an interlocutory order via an extraordinary writ 

because it might not be able to pay, or post a bond for, an as-of-yet 

nonexistent final judgment.  Unlike with the breach of a privilege, the 

interest identified by Alpine—liability for a monetary judgment—can be 

remedied through an appeal of a final judgment.  Accepting Alpine’s 

proposition would mean this Court “would have to entertain writs of 

mandamus whenever a district court denied any defense” raised by a 

purportedly impecunious party in a motion to dismiss or for summary 

judgment—even if that party may ultimately prevail below.  Kelly, 447 

F.3d at 951.  That result is both untenable and unnecessary.  Where “a 

stay pending appeal” would, if warranted, “suffice to prevent the alleged 

harm,” an extraordinary writ “will not lie.”  Reynolds Metals Co. v. 

FERC, 777 F.2d 760, 762 (D.C. Cir. 1985); see supra at 10-11. 

Alpine is also unlikely to establish the second prerequisite for the 

issuance of a writ of mandamus:  A clear and indisputable right to the 

writ.  Contrary to Alpine’s assertion (Pet. at 13), its petition does not 

raise any “jurisdictional issue.”  The cases it relies on address whether 

Case 18-1875, Document 18, 07/09/2018, 2340515, Page15 of 20



16 
 

“the court entirely lacked jurisdiction to consider” the relevant matter.  

Glotzer, 374 F.3d at 188 (emphasis added); see also U.S. Alkali Export 

Ass’n v. United States, 325 U.S. 196, 198 (1945) (addressing whether the 

statute at issue “confer[red] primary jurisdiction on the Federal Trade 

Commission, exclusive of that of the District Court, to pass upon alleged 

violations of the Sherman Act by export associations” (emphasis 

added)).  Here, there is no dispute that the district court has 

jurisdiction to decide the Commission’s claims.  And applying standard 

principles of statutory interpretation and administrative law, the court 

correctly determined that the Commission has the authority to pursue 

suspicious activity reporting violations and that the relevant 

Commission rule was properly promulgated.  Alpine Securities, 2018 

WL 1633818, at *14-16.  Courts commonly make such legal 

determinations when ruling on summary judgment motions.  Alpine 

cites no authority suggesting that mandamus relief is appropriate just 

because the particular legal questions at issue have not yet been 

decided by this Court. 

Even if Alpine were able to establish the first two prerequisites for 

the issuance of a writ of mandamus, this is not a situation where the 
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Court, “in the exercise of its discretion,” is likely to be “satisfied that the 

writ is appropriate under the circumstances.”  Cheney, 542 U.S. at 381.  

To the contrary, issuance of the writ would be entirely inappropriate 

because Alpine is seeking mandamus relief for the most improper of 

purposes—to subvert the regular appeals process by seeking 

interlocutory review of a legal question decided at summary judgment, 

under the mere supposition that a hypothetical monetary judgment 

could harm its business. 

C. An emergency stay is not in the public interest.  

Particularly because there is no emergency here, the public 

interest does not favor halting the district court’s efforts to resolve the 

Commission’s serious allegations against Alpine while this Court 

considers a meritless mandamus petition.  To the contrary, setting a 

precedent that a litigant can obtain an emergency stay by filing a 

mandamus petition following a denial of summary judgment would 

disrupt the district courts, overburden this Court, and harm the public 

interest. 
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CONCLUSION 

The Court should deny Alpine’s motion for an emergency stay or 

to set a briefing schedule on its mandamus petition.  The Court also 

can—and should—deny Alpine’s petition without requesting further 

briefing.  Fed. R. App. P. 21(b)(1).  If the Court nevertheless decides 

that the petition warrants a response, there is no reason to expedite 

briefing. 

 Respectfully submitted. 
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