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  The most noteworthy decisions this month are 
the following:
 
•	 In Gamco Investors v. Vivendi, Nos. 13-194, 13-
1377 (2nd Cir. Sep. 27, 2016), in a case brought by a 
value investor Gamco against Vivendi for damages 
suffered because of failure to disclose liquidity risk, 
the Second Circuit affirmed a District Court bench 
trial summary judgment ruling that Gamco could 
not assert the rebuttable presumption of reliance and 
would have invested in Vivendi despite the liquidity 
risk. 
•	 In Torres v. S.G.E. Management, LLC, No. 14-
20128 (5th Cir. Sep. 30, 2016) (en banc), plaintiffs 
allegedly defrauded into joining a sales system 
that in reality was a pyramid scheme were entitled 
to class certification for their RICO claims, even 
though some members of the class who knew it 
was a pyramid scheme voluntarily participated to 
try to win.  In reaching the opposite conclusion of 
a prior panel decision, an en banc Fifth Circuit held 
that the predominance requirement of Rule 23(b)(3) 
was satisfied because the proximate cause element 
of the RICO claims could be established through 
common proof such that individualized issues would 
not predominate at trial. The court determined that 
common questions concerning causation would 
predominate, regardless of whether the plaintiffs 
relied on a theory of foreseeability or an inference 
of reliance in establishing causation.
•	 In Lee v. Verizon Communications, Inc., No. 
14-10553 (5th Cir. Aug. 17, 2015) (unpub.), current 
retirees failed to establish that their former employer 
had violated the Employee Retirement Income 
Security Act of 1974 (ERISA) when it amended its 
pension plan and transferred obligations from the
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defendant’s misstatements) because it asserted that their investment decision was based on 
a factor other than price—specifically, BP’s risk exposure.

In sum, on the issues of both price maintenance theory and loss causation, the Second 
Circuit appears to have lessened the burdens of proof for plaintiffs. Although these hold-
ings may have been in part the product of the posture in which the court was conducting its 
review, and it thus remains to be seen how these issues may arise in other contexts such as 
class certification, the likely outcome is more securities cases being brought. To the extent 
that the courts continue to give latitude to plaintiffs on these issues, they will have an easier 
time proving damages notwithstanding the questionable link between stock price and the 
alleged misrepresentation.

*   *   *

The Second Circuit Lowers the Bar for Showing  
Loss Causation in In re Vivendi

Michael Tu & William Foley

Orrick Herrington & Sutcliffe LLP

On September 27, 2016, the Second Circuit Court of Appeals issued a decision affirm-
ing a securities fraud judgment against Vivendi Universal, S.A. (“Vivendi”): In re Vivendi, 
S.A. Sec. Litig, No. 15-180, 2016 WL 5389288 (2d Cir. Sept. 27, 2016). Vivendi involved 
claims that the company failed to inform its shareholders of an impending liquidity crisis, 
and indeed fraudulently represented that nothing was amiss. Unlike most securities fraud 
class action lawsuits, the Vivendi case was tried to a jury verdict before being appealed. The 
decision was significant in many respects, not least of which is that the Court broadened 
plaintiffs’ ability to prove the required element of loss causation.

Background

In 2002, plaintiff-shareholders brought a class action suit against Vivendi, a global me-
dia conglomerate, alleging violations of Section 10(b) of the Securities Exchange Act of 
1934. As alleged by plaintiffs, in 2000 and 2001, Vivendi had grown substantially, acquir-
ing a diverse array of media and communications businesses via acquisition. According to 
plaintiffs’ claims, Vivendi’s acquisition spree caused the company to run critically low on 
cash, and by late 2001, Vivendi was in danger of defaulting on its debt obligations and/
or becoming insolvent. Plaintiffs claim that during this time period, Vivendi fraudulently 
made numerous optimistic public representations, omitting any mention of Vivendi’s im-
pending liquidity crisis. 
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In mid-2002, however, several things happened that tipped investors to Vivendi’s li-
quidity struggles: the ratings agencies downgraded Vivendi’s debt ratings, the company 
sold both a significant number of treasuries and stakes in two subsidiaries, and manage-
ment announced plans to divest billions more in assets over the next nine months. This 
conflation of events caused Vivendi’s stock price to drop precipitously as investors feared 
a liquidity crisis. Notably, Vivendi never actually suffered a liquidity crisis—i.e., the com-
pany never became insolvent, declared bankruptcy or defaulted on its debt. 

Nearly seven years after plaintiffs initiated suit, the case went to trial before a jury 
in October 2009. After a three month trial and 14 days of deliberation, the jury found 
Vivendi liable under Section 10(b) for 57 alleged misstatements. The District Court denied 
Vivendi’s motions for judgment as a matter of law and for new trial. Vivendi appealed to 
the Second Circuit.

Vivendi’s appeal was based on numerous grounds, including that: (i) plaintiffs had 
failed to offer the required “statement-by-statement” proof of fraud, and had instead argued 
generally that Vivendi had failed to disclose its liquidity risk; (ii) any alleged misstate-
ments by Vivendi were either opinion or non-actionable “puffery”; (iii) plaintiffs’ liquidity 
risk theory was too “amorphous” or “ephemeral” a concept for any statement to actually 
be false; (iv) plaintiffs’ expert could show no price inflation; and (v) plaintiffs had failed to 
show “loss causation”—that their losses were actually caused by specific misstatements.

Loss Causation

Loss causation is “the causal link between the alleged misconduct and the economic 
harm ultimately suffered by the plaintiff.”2 To prevail on a Section 10(b) claim, a plaintiff 
must allege that the subject of the fraudulent statement or omission was the cause of the 
actual loss suffered.3 Under Second Circuit precedent, there are two ways a plaintiff may 
go about proving loss causation: either he or she must allege that (i) “the market reacted 
negatively to a corrective disclosure of the fraud”; or (ii) “that the loss was foreseeable and 
caused by the materialization of the risk concealed by the fraudulent statement.”4 

In Vivendi’s case, the company never made a “corrective disclosure” regarding its li-
quidity risk. Consequently, Vivendi argued that under Second Circuit precedent, plaintiffs 
could only attempt to show loss causation under the “materialization of the risk” theory. 
On appeal, Vivendi argued that plaintiffs could not demonstrate loss causation under the 
“materialization” theory because the “risk” plaintiffs identified—a liquidity crisis—never 
2 Emergent Capital Inv. Mgmt., LLC v. Stonepath Grp., Inc., 343 F.3d 189, 197 (2d Cir. 2003).
3 Carpenters Pension Trust Fund of St. Louis v. Barclays PLC, 750 F.3d 227, 232 (2d Cir. 2014).
4 Id. at 232-33.
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actually materialized. Indeed, Vivendi noted that it never declared bankruptcy, defaulted 
on its debt, or was required to restate its financial results. Without being able to tie their 
losses to a corrective disclosure or to the materialization of a specific risk, Vivendi argued 
that plaintiffs could not establish loss causation.

The Second Circuit, however, rejected Vivendi’s argument. Citing Dura Pharm., Inc. 
Broudo,5 the Court held that “to show loss causation, it is enough that the loss caused 
by the alleged fraud results from the ‘relevant truth . . . leak[ing] out.”6 According to the 
Court, even under the “materialization of the risk” theory, plaintiffs are only required to 
show that a misstatement or omission concealed something from the market that, when 
disclosed, negatively affected the value of the security.7 In other words, the “constructive 
disclos[ure]” of the risk itself is sufficient to prove loss causation, even if that risk never 
actually materializes, as long as that disclosure negatively impacts share price. 

The Court found that “Vivendi’s conception of loss causation would have the effect 
of insulating companies from securities-fraud liability whenever the thing concealed in 
a material misstatement never ripens from a mere risk to an out-and-out disaster—unless 
a specific corrective disclosure issues.”8 In Vivendi, the Court posited, the company was 
found to have lied about the risk of insolvency—not necessarily insolvency itself—and 
that certain events (including the debt ratings downgrades and asset sales) “constructively 
disclosed” this risk and caused investors to lose money. This, the Court found, sufficiently 
demonstrated loss causation.

This finding arguably merges the “corrective disclosure” and “materialization of the 
risk” theories of loss causation into a third theory.9 Here, Vivendi made no corrective dis-
closure and the illiquidity risk never materialized in the form of a bankruptcy or default, yet 
the Court still found that plaintiffs had satisfactorily shown loss causation. This finding is 
significant because, as Vivendi noted in its appellate briefing, the Second Circuit had never 
before “upheld a materialization-of-risk theory based on illiquidity where the issuer did not 
seek bankruptcy protection, restate its financial results, or miss a payment to creditors.”10 
5 544 U.S. 336, 342 (2005)
6 2016 WL 5389288 at *26.
7 Id.
8 2016 WL 5389288 at *26
9 2016 WL 5389288 at *26 (“our past holdings do not suggest that ‘corrective disclosure’ and materialization 
of risk’ create fundamentally different pathways for proving loss causation, such that a specific corrective dis-
closure is the only method by which a plaintiff may prove losses resulting from the revelation of the truth.”).
10 15-180, D.I. 70 at 87.
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Conclusion

Vivendi makes it easier to prove loss causation within the Second Circuit. Plaintiffs 
presumably now have three options to prove that their losses were caused by defendants’ 
fraud. First, plaintiffs can point to a defendant’s “corrective disclosure” that caused share 
prices to fall. Second, plaintiffs can demonstrate that a risk unknown to plaintiffs material-
ized (e.g., bankruptcy or a credit default), which in turn caused share prices to fall. Finally, 
in light of the Vivendi decision, plaintiffs can point to some other event or occurrence that 
“constructively disclosed” a risk unknown to plaintiffs exists, which causes a fall in prices, 
even if that risk never actually materializes.

*   *   *
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