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New proposed measures announced in March and May 2018: currently discussed as part of new Bill

• Definition of objective criteria to measure the gender pay gap:

– A common methodology will be 

defined: expected to be unveiled 

by end of June 2018.

– This new measurement tool will be applied as of January 2019 in companies > 250 employees and January 2020 

in companies with 50 < 250 employees.

• Enforcement of a strict liability to reach equal pay:

– In case of gender pay gap, a “pay catch-up” lump sum will have to be used, the amount of which will be 

negotiated with trade unions

– Multiplication by 4 of the number of inspections of the Labour Inspector

– In case of persistent non-compliance in 2022: penalties will be decided by the Labour Inspector

• Establish a transparency obligation on the results: the overall result of companies in terms of unexplained wage 

differentials will have to be published on the company's website

Gender Pay Gap: 
Effective Control and Sanction
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• French Government's will to ease the recourse to remote work has been implemented through the new 

Macron reform (September 2017) ratified in March 2018 : 

• Loosened implementation conditions:

– Remote work can now be occasional as well as regular

– Implementation through a collective agreement or, failing that, company policy, or, in their absence, by 

“any means”  

– No requirement of an addendum to the employment contract

• Although still recommended in practice to formalize each individual situation.

• Disappearance of the legal obligation to bear the costs related to remote work:

– Nevertheless, it remains advisable to agree on and formalize the arrangements related to costs

• New obligation for the employer to justify the refusal if an employee requests to benefit from remote work:

– To be justified/drafted with care to avoid claims based on a breach of equal treatment

• An accident occurring at home during remote working is presumed of a professional nature

Remote Work: 
New Measures Facilitating Implementation of Remote Work
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• Streamlined rules regarding redundancies: 

– reduced scope for assessment of economic grounds,

– reduced scope and simplified process for the redeployment obligation

• Caps on damages granted in case of unfair dismissal:

– A mandatory scale introduced for the court’s determination of damages, the amount of which 

depends on the length of service

– These news caps do not apply to dismissals held null and void (e.g. in case of harassment, 

discrimination, or infringement of the employee’s fundamental liberties)

• The statute of limitations for claims arising out of the termination of the employment agreement is

of 1 year: whatever the ground for the dismissal

The Macron Changes to Labor and Employment Law (1/2)

Increased Legal Security in Relation to Dismissal
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Two main new measures from a collective relations standpoint :

• Merger of the employee representatives’ bodies into one single body:

– The Social and Economic Committee (SEC) must be set up in companies with at least 11 employees, once the current 

mandates expire (subject to possible extension), but no later than on 31 December 2019

– The prerogatives enjoyed are gradual depending on the company’s headcounts and correspond in substance to those of 

the staff delegates (“délégués du personnel”), works councils (“comité d’entreprise”) and health & safety commitee (“CHSCT”)

– The SEC is adaptable: a large part of its operating modalities and attributions can be tailored by collective agreement

• Implementation of a collective mutual termination agreement (“RCC”):

– The RCC scheme allows companies to propose, by collective agreement approved by the administration, voluntary

departures excluding any redundancy

– The works council or SEC must be informed on the planned RCC and its content must be determined

by collective agreement

– The RCC must be submitted to the administration for prior validation

– The acceptance by the employer of an employee’s application for voluntary departure entails a termination of the 

employment contract by mutual agreement

The Macron Changes to Labor and Employment Law (2/2)

Collective Aspects 
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• UK regulations on reporting pay data:

– Employers with 250 or more employees in the UK must publish statistics and information relevant to the 

gender pay gap on an annual basis.

• The first publication date was 4 April 2018.

– To date, around 10,659 employers have published gender pay gap data.

• Snapshot date: 5 April annually

• EHRC to enforce – around 500 employers are currently under investigation. 

Gender Pay Gap
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Mean hourly rate 48.4% 59% 37.2% 48% 30.4% 37.6% 37.1

Median hourly rate 36% 29% 36.5% 43.5% 31.4% 42.7% 29.1

Top quartile 11% 34% 30.3% 19% 20% 31.5% 36%

Upper middle quartile 23% 64% 49.4% 31% 36.3% 49.1% 61.6%

Lower middle quartile 23% 73% 65.1% 51% 42.4% 66% 71.7%

Lower quartile 46% 71% 69.6% 63% 60.1% 72.8% 63.2%

Women received a bonus 91.7% 85% 51.6% 93.4% 90.8% 93.2% 91.1%

Men received a bonus 92.4% 84% 64.1% 93.7% 91.2% 91.6% 90.3%

Mean bonus pay 64.6% 86% 64.4% 78.7% 57.1% 70.4% 71.6%

Median bonus pay 71.9% 61% 36.6% 73.3% 55.1% 60.7% 40.5%

UK Financial Services
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• As Citi says: “hire more, promote more, retain more”

• Encouraging managers to think differently. Sainsbury's has developed talent spotting tools and has rolled 

out unconscious bias training. Setting aspirational targets. Coca-Cola is committed to increasing the 

number of women in senior leadership roles to 50% by 2025.

• Developing female talent from grassroots. Unilever will boost investment in apprentice and graduate 

outreach, with a focus on Science, Technology, Engineering and Mathematics. 

• Strengthening the leadership pipeline through mentoring, sponsorship and community integration. Shell’s 

Senior Women’s Connect programme supports women with a series of peer-to-peer coaching sessions.

• Specific leadership and development training/programs. Arcadia is focusing on finding the right role for 

each female, through a variety of secondments and project work. 

• Supporting families, flexibility and retaining female talent. Barclays have introduced progressive maternity, 

paternity, adoption and shared parental leave policies which go beyond the statutory requirements. 

Balfour Betty has implemented a “Returners Programme” to create employment opportunities for those with 

career breaks.

Closing the Gap
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• Employment status in the UK is open to interpretation. Employment Tribunal has established a range of 

tests and factors.

• It is a contentious area. Uber, Deliveroo, Addison Lee, Citi Sprint and Pimlico Plumbers (amongst others) 

trying to persuade the Employment Tribunal that there couriers/drivers/plumbers etc. are self-employed.

• In July 2017, Matthew Taylor’s independent ‘Review of Modern Working Practices’ was published. The govt. 

responded in February 2018 – but with no bite, only with further consultations. 

• Pimlico Plumbers’ appeal was dismissed by the Supreme Court last week. Control and personal service still 

significant. 

Gig Economy

11June 18Orrick |



Holiday Pay – What Does It Include?
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WTD:
4 working weeks

WTR:
5.6 working weeks

Pay  

Commission …if results based X

Overtime … if regularly worked X

Allowances
… if more like a bonus

than costs/expenses
X

Performance Bonus
… if intrinsically linked to

performance
X

Annual Bonus ? … if normal remuneration X

Tips/service charge ?... Probably, if paid through payroll X
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• Individual right to information for employees about the salary of co-workers in 

similar positions against the employer 

– Which companies are in scope? 

– Who can bring information claims? 

– What information can be requested?

– Form requirements?

– Requirements for the reply?

– What happens if the company does not comply?

Pay Transparency (1/2)
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• (Voluntary) internal review procedure and (mandatory) reporting obligations

– Companies with regularly more than 500 employees: implement internal review 

procedures (no legal obligation)

– Companies regularly employing more than 500 employees which are subject to 

reporting obligations (e.g., stock corporations (AG), limited liability companies (GmbH)): 

include information about measures to achieve pay equity in report (legal obligation)

Pay Transparency (2/2)
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• (Even) Stricter Regulation of Fixed-Term Employment

– Fixed-Term Employment Without Cause - No Longer Than 18 Months

• Maximum term shall now be limited to 18 months including only one extension of term

• Employers with more than 75 employees may only use these fixed-term contracts for 

2.5 percent of their staff

– Fixed-Term Employment with Cause – No Longer Than Five Years

• Fixed-term employment with cause shall be limited to a maximum period of five years

– New Claim to Work Part Time for a Limited Period

• Employees may request working part time for a specified period and afterwards return 

to full time if > 45 employees

Upcoming Changes in Employment Law 
Under the New Government (1/2)
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• Loosened Dismissal Protection for High-earning Bankers

– Risk-takers (Risikoträger) under the Ordinance on the Supervisory Requirements for 

Institutions' Remuneration Systems (Institutsvergütungsverordnung) with an annual 

base salary > €234,000 (roughly US$287,000/£208,000) shall be treated as 

executive employees (leitende Angestellte) for the purposes of dismissal protection

– Replacing in-scope risk-takers will be easier for banks, but with severance

entitlements of up to 18 months salary

Upcoming Changes in Employment Law 
Under the New Government (2/2)
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Proportionated and Sufficient Salary According to the Italian 
Constitution (1/2)

Art. 36 of Italian Constitution: «The employee has the right to earn a salary proportionated to the
quantity and quality of his/her work and, in any case, sufficient to grant a free and respectable life for
himself and his/her family»

Italian Civil Code does not provide a specific amount of such proportionated and sufficient salary.

In case the salary is not provided by the Parties in the employment agreement, it will be «determined by
the Judge» (art. 2099 of the Italian Civil Code)

«The wage set forth by the National Collective Bargaining Agreement consists in a minimum salary
which is mandatory and necessary in order to grant to the employees a free and respectable
existence» (Court of Milan, dated June 15, 2017)
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Proportionated and Sufficient Salary According to the Italian 
Constitution (2/2)

MINIMUM WAGE SET FORTH BY NCBAS FOR NEW HIRED EXECUTIVES

Tertiary sector Industrial companies Credit and financial institutions

Euro 56,000.00 gross per year Euro 66,000.00 gross per year Euro 66,000.00 gross per year

Parties can freely agree
salary items which 
exceed those provided 
for by the NCBA

 Individual superminimum;

 MBO and LTIP;

 Stock option plans, stock purchase plan, phantom 
share;

 Participation in Company profits;

 «production bonus» agreed with 
Union Representatives within the Company.
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Lack of an Equal Pay Principle

It does not exist a principle of equal pay between employees who perform the same tasks, on the condition that a
different salary is not due to discriminatory reasons (Italian Constitutionality Court dated March 9, 1989, no. 103;
Italian Supreme Court dated May 14, 2018, no. 11650; Italian Supreme Court dated April 27, 2018, no. 10282)

ANNUAL AVERAGE GROSS SALARY FOR LEGAL CATEGORY AND GENDER

(2016)

Gender Executives Mid-level employees White-collar
employees

Blue-collar 
employees

Men Euro 102,847.00 Euro 54,399.00 Euro 32,715.00 Euro 25,569.00

Women Euro 91,675.00 Euro 52,105.00 Euro 29,299.00 Euro 22,647.00

Gender salary gap 
2016

12.2% 4.4% 11.7% 12.9%

Gender salary gap 
2015

11.9% 5.0% 12.4% 11.5%
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Under certain conditions such bonuses can be converted in welfare benefits,
therefore no taxes (nor social security contribution) will have to be paid

Relevance of the Unions in Salary Determination

Art. 1, par. 182, Law dated December 28, 2015, no. 108: production bonuses agreed with the
Unions at Company (or local) level are «subject to an income tax equal to 10%, within the gross
amount of Euro 3,000.00»

Such production bonuses has to be related to:

• performance increases;

• profitability increases;

• quality;

• efficiency and innovation; and

has to be objectively measurable and verifiable 
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New Whistleblowing Legislation

Law no. 179 dated November 30, 2017 states (for companies which belongs to the private sector)
an obligation to provide in their Organizational Model pursuant to Legislative Decree no. 231/2001
(in synthesis):

one or more channels which allow the employee, to protect the company’s integrity, to
disclose precise warnings about unlawful behaviors, based on precise and congruous
circumstances which the employee knew because of his/her tasks. Such channels
have to grant the confidentiality of whistleblower identity; and

a prohibition of discriminatory or retaliation acts against the whistleblower because of
his/her warning; and

The dismissal of the whistleblower, his/her downgrading as well as any other measure
caused by his/her warning will have to be considered null and void

«is grounded and lawful the dismissal of the public employee who sent to several Public
Authorities a condemnation about misconducts of his/her employer which is manifestly
unfounded and only aimed to discredit the employer’s reputation» (Italian Supreme Court
dated January 24, 2017, no. 1752)
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