
The increased numbers of securi-
ties lawsuits and Securities Ex-
change Commission investiga-
tions involving Chinese compa-

nies is creating a dilemma as private liti-
gants and the SEC pursue discovery of 
documents located in China. Many com-
panies and individuals that have received 
or will receive these discovery requests 
and subpoenas will essentially be forced 
to choose between violating U.S. or Chi-
nese law.

This predicament exists because of 
the two countries’ fundamentally differ-
ing laws concerning discovery. On the 
one hand, the SEC is arguably empow-
ered under U.S. law to issue investiga-
tive subpoenas with respect to certain 
documents located in China, and civil 
plaintiffs are making efforts to directly 
serve similar discovery under a broad in-
terpretation of the Federal Rules of Civil 
Procedure. On the other hand, there are 
strict prohibitions under Chinese law on 
such discovery occurring within its bor-
ders, the most well-known of which are 
restrictions on the disclosure of informa-
tion deemed to be “state secrets.”

This means that in many cases, parties 
located in China and served with discov-
ery requests from the U.S. are put into a 
quandary where they are required by the 
U.S. judicial system to respond to dis-
covery, but are prohibited from doing so 
by Chinese law. The recipients of these 
requests will be subject to sanctions in 
both countries, including criminal sanc-

tions such as imprisonment in the case of 
noncompliance with an SEC subpoena, 
or for violating China’s state secrets law.

RESTRICTIONS UNDER CHINESE LAW
China’s stringent limits on discovery 

proceedings are a formidable hindrance 
to complying with requests from U.S. reg-
ulators or plaintiffs that seek the disclo-
sure of documents located within China. 
These restrictions also affect the ability 
of defendants in the U.S. and China to 
conduct their own discovery that may be 
critical to their defense.

While China is a signatory to much 
of the Hague Evidence Convention (the 
Hague Convention on Taking of Evidence 
Abroad in Civil or Commercial Matters), 
it has declared that it does not recognize 
all of its provisions. As a practical matter, 
it is difficult to ensure that a discovery 
request will in fact be served and com-
plied with in China under the evidence 
convention. And even where the Hague 
procedures are bypassed, the restrictions 
imposed by Chinese laws may restrict 
the scope of the recipient’s ability to re-
spond.

With respect to written discovery, a 
letter of request is sent to the Ministry of 
Justice in Beijing, which has been desig-
nated as the central authority by China 
under the evidence convention proce-
dures. However, there is no way to ensure 
that the Ministry of Justice or other local 
authorities will respond and assist in the 
service of the discovery. As a practical 
matter, it is often difficult to serve parties 
in China with written discovery utilizing 
these procedures.

However, even if service of written dis-
covery is properly made, there are sever-
al domestic laws that are binding on per-
sons and entities located within China. 
Perhaps the most commonly known is 
the Law of the People’s Republic of Chi-
na on Protecting the State Secrets. This 
“state secrets law” prohibits persons in 
China from providing documents con-

taining “state secrets” to anyone outside 
China without first obtaining govern-
ment permission.

In addition, the Archives Law of the 
People’s Republic of China provides that 
records relating to government projects, 
contracts involving government entities, 
and registration information of compa-
nies filed with local government agen-
cies may not be disclosed to foreigners or 
transported outside China without prior 
authorization.

Auditors located within China are 
also subject to another requirement, the 
Law of the People’s Republic of China 
on Certified Public Accountants, which 
broadly mandates that an auditor must 
not disclose any “business information 
he acquires in the performance of his 
services.”

Because of the pervasive involvement 
of government and quasi-government 
entities throughout the Chinese econ-
omy, what constitutes “state secrets” or 
government “involvement” that impli-
cates these laws can be very broad and 
often will include what would be con-
sidered ordinary business records and 
information in the U.S.

The unauthorized disclosure of such 
documents can conceivably result in 
arrest, imprisonment and fines, among 
other sanctions, under Chinese law. Yet 
at the same time, refusing to comply with 
discovery in a U.S. proceeding could also 
result in civil contempt sanctions in con-
nection with private discovery or, in con-
nection with an SEC investigation, crimi-
nal contempt under 15 U.S.C. §78u(c).

RECENT SEC EFFORTS
That is exactly the situation now facing 

the Shanghai-based affiliate of an inter-
national big four accounting firm, in con-
nection with the SEC’s investigation of 
Longtop Financial Technologies. The SEC, 
utilizing newly granted powers given to it 
under the Dodd-Frank Act, has subpoe-
naed the auditor’s documents relating to 
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the audit work for that company, which are 
located in China. The auditor has refused 
to directly produce the documents, in part 
because of the prohibitions under Chinese 
law, and the SEC is seeking an order from 
a U.S. court to enforce the subpoena. Even 
if the SEC successfully obtains an order for 
the production of documents, it is unclear 
what, if anything, the SEC will be able to do 
to within the confines of its investigation to 
enforce the subpoena unless the Chinese 
government grants permission or the audi-
tor is willing to violate Chinese laws.

In what has been viewed as a direct re-
sponse to the SEC’s efforts to obtain these 
documents, China’s Ministry of Finance 
and Securities Regulatory Commission 
(CRSC) recently convened a meeting 
with a number of audit firms located in 
China, including the big four’s Chinese 
affiliates, to emphasize the applicable 
confidentiality rules under Chinese law, 
and reportedly, have inquired whether 
work papers or other audit-related in-
formation have been provided outside of 
China to foreign regulators.

Until there is a reconciliation between 
the U.S. and Chinese regulators, auditors 
with documents located in China will 
continue to find themselves in this pickle 
between conflicting regulatory and legal 
requirements. Although there is a mem-
orandum of understanding between the 
SEC and CSRC, it does not contain any 
obligations by either country. Similarly, 
the Public Company Accounting Over-
sight Board has been negotiating with 
Chinese regulators to allow the inspec-
tion of Chinese auditors that audit U.S.-
listed Chinese companies, but there does 

not appear to be any impending agree-
ment along those lines.

CIVIL DISCOVERY CHALLENGES
Civil discovery requests directed to 

China present similar challenges.
Most U.S. courts require plaintiffs 

to first pursue discovery through the 
Hague Evidence Convention proce-
dures, which means seeking permis-
sion for the production of documents 
from China before seeking an order 
allowing them to bypass those re-
quirements. The U.S. is a signatory to 
the evidence convention, and the Su-
preme Court has recognized that the 
procedures for taking discovery un-
der that treaty apply to both party and 
nonparty discovery. This is consistent 
with the general principles of comity 
that respect international agreements 
and foreign sovereignty. However, 
there are a smaller number of deci-
sions in which some courts have al-
lowed plaintiffs to bypass the evidence 
convention in the first instance with 
respect to foreign discovery.

In situations where China’s Ministry 
of Justice has not approved a discovery 
request through the evidence conven-
tion, whether because the propounding 
party has been unsuccessful in seeking 
approval of the discovery or is attempt-
ing to bypass the procedure altogether, 
some courts have nevertheless allowed 
discovery to proceed under the Federal 
Rules of Civil Procedure. The Supreme 
Court has stated in Société Nationale v. 
United States, 482 U.S. 522 (1987), that 
courts making this determination are re-

quired to apply “scrutiny in each case of 
the particular facts, sovereign interests, 
and likelihood that resort to those proce-
dures will prove effective.”

Should a U.S. court allow a plaintiff to 
bypass the evidence convention and di-
rectly serve discovery on persons located 
in China, then to the extent the recipients 
of those requests have documents pro-
hibited from disclosure under Chinese 
law, they are placed in the same quan-
dary where it is impossible for them to 
comply with law of both countries.

Obtaining permission to take the depo-
sitions of witnesses within China is also a 
challenging, if not impossible, undertak-
ing. China has stated that any deposi-
tions, whether voluntary or compelled, 
require the permission of the Ministry of 
Justice, and the U.S. State Department’s 
policy is that it will not involve its con-
sular personnel in a deposition without 
China’s permission. Moreover, the par-
ticipants to any deposition occurring in 
China without government permission 
are subject to arrest, detention or depor-
tation.

These issues are likely to become more 
pronounced as the SEC and the Depart-
ment of Justice continue to pursue their 
numerous active investigations of Chi-
nese companies and individuals. And the 
issues will remain at the forefront as the 
increased numbers of civil securities law-
suits involving these defendants proceed 
into discovery.
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