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When Will UK Courts Imply A Duty Of Good Faith? 

By  Maria Frangeskides and Rebecca Dipple (November 7, 2019, 2:32 PM EST) 

Internationally, the trend in both civil and common law jurisdictions is toward 
recognition of the concept of good faith in contract law. English contract law has 
been described as "swimming against the tide"[1] in refusing to recognize a general 
doctrine of good faith. 
 
The English courts will, in some circumstances, imply a duty of good faith into a 
contract, but there are conflicting views on when they should do so. The 2019 High 
Court of Justice decision in Bates v. Post Office Ltd. (No. 3)[2] provides some 
answers but also raises questions. This article considers the decision and the 
practical implications for commercial parties. 
 
What Is Good Faith? 
 
There is no single, agreed definition of what it means to act in good faith. However, 
it is generally accepted that good faith goes beyond a requirement that parties do 
not act dishonestly or deceive one another. The English Court of Appeal has said 
that the expressions “playing fair," “coming clean” and “putting one's cards face 
upwards on the table” most aptly convey the effect of the principle of good faith.[3] 
 
The expression "fair dealing" is sometimes used together with, or as an alternative 
to, good faith. The courts have also suggested that a duty to act in good faith 
implies transparency, cooperation, trust and confidence, and that it means avoidance of commercially 
unacceptable behavior.[4] 
 
No Overriding Duty of Good Faith 
 
The English courts have traditionally refused to recognize any general principle that contractual parties 
must act in good faith. This reflects the weight that the English courts give to certainty of contract and 
the freedom of parties to pursue their own interests in negotiating and performing contracts. 
 
In place of a general doctrine of good faith, English law has developed piecemeal solutions to specific 
instances of unfairness.[5] These include: 
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• Implying a duty of good faith by law into certain classes of relationship, such as that between 
employer and employee. 

• In the absence of clear wording to the contrary, implying a duty of rationality to require a party 
to exercise a contractual discretion in good faith, not arbitrarily or capriciously.[6] 

• Statutory controls on the ability of parties to include onerous and unusual terms in contracts. 

More recently, some judges have suggested that certain types of long-term contracts, sometimes 
referred to as relational contracts, are more likely to be subject to an implied duty of good faith. 
 
Defining Relational Contracts 
 
In Yam Seng Pte Ltd. v. International Trade Corp Ltd., the English High Court considered whether a duty 
of good faith should be implied into an agreement for distribution of merchandise. 
 
Judge George Leggatt accepted that English law wasn’t yet ready to imply a general duty of good faith 
into all commercial contracts by default. However, he said that the court might imply a duty of good 
faith into any ordinary commercial contract using the established method for implication of terms. 
 
That is, a term will be implied, by reference to the parties' presumed intentions, if it is necessary to give 
business efficacy to the contract or it is so obvious that it goes without saying. Judge Leggatt described 
this as an exercise in the construction of the contract as a whole, informed by the parties' unstated 
shared understandings, which include shared values and norms of behavior. 
 
Judge Leggatt suggested that an expectation that parties will act honestly could be implied into almost 
all, if not all, commercial contracts. Honesty is a key aspect, but not the only aspect, of good faith. Other 
aspects of good faith suggested by Judge Leggatt include adherence to generally accepted standards of 
commercial dealing and fidelity to the parties' bargain. Conduct that is unconscionable, improper or 
commercially unacceptable could be described as in bad faith, even if it is not actually dishonest. 
 
Judge Leggatt went on to say that the content of the duty of good faith is sensitive to context, including 
the background of the parties' shared expectations. He identified a class of contracts which he described 
as relational contracts. Relational contracts are characterized by the need for "a high degree of 
communication, cooperation and predictable performance based on mutual trust and confidence" and 
expectations of loyalty. 
 
These shared expectations will not be expressed in the written terms of the contract but will be implicit 
in the parties' understanding. Examples of relational contracts might include some joint ventures, 
franchise agreements and long-term distribution agreements, although each case will depend on its 
facts.  
 
Judge Leggatt suggested that the implied obligations in a relational contract would go beyond the duty 
not to make dishonest statements, extending to an expectation that parties act in good faith, for 
instance by sharing information relevant to the performance of the contract. 
 
After Yam Seng 
 
In subsequent cases, the courts treated the decision in Yam Seng with caution. For instance, in Globe 



 

 

Motors Inc. v. TRW LucasVarity Electric Steering Ltd,[7] the Court of Appeal stressed that the normal 
rules of contractual interpretation govern implication of terms and there is no special rule for relational 
contracts. As in any contract, a duty of good faith can only be implied where the language of the 
contract, viewed in context, permits it. 
 
Judge Leggatt returned to the subject of good faith and relational contracts in 2018.[8] He restated his 
view that relational contracts exist as a category of contract "in which the parties are committed to 
collaborating with each other, typically on a long term basis, in ways which respect the spirit and 
objectives of their venture but which they have not tried to specify, and which it may be impossible to 
specify, exhaustively in a written contract. Such 'relational' contracts involve trust and confidence but of 
a different kind from that involved in fiduciary relationships." 
 
There was, he said, a growing recognition that a duty of good faith might be implied into such a 
contract. 
 
Revisiting Relational Contracts: Bates v. Post Office (No. 3) 
 
In 2019, a significant decision in a class action against the post office addressed the subject of relational 
contracts and whether they are subject to an implied duty of good faith. The dispute, which is ongoing, 
concerns alleged flaws in an electronic accounting system introduced across post office branches. 
 
The claimants, mostly sub-postmasters, or SPMs, responsible for operating those branches, claim that 
the post office wrongly held them liable for shortfalls caused by errors in the system. In Bates v. Post 
Office (No. 3), the High Court ruled on various common issues relating to interpretation of the sub-
postmaster contracts. This included whether the SPM contracts were subject to an implied duty of good 
faith. 
 
Having reviewed the authorities on good faith, the judge held that, as a matter of established law, a 
relational contract is a separate type of contract into which an obligation of good faith is implied. This 
goes beyond a duty to act honestly. The parties must not behave in a way which reasonable and honest 
people would regard as commercially unacceptable. The duty of good faith implies transparency, 
cooperation, trust and confidence. 
 
The judge elaborated on the Yam Seng test for determining whether a contract is relational. He held 
that it is a fact-sensitive question which depends on the circumstances of the relationship, defined by 
the terms of the agreement set in the commercial context. The contract must not include any express 
terms that preclude the implication of a duty of good faith. The judge also set out the following (non-
exhaustive) list of factors relevant to the question of whether a contract is a relational one: 

• A mutual intention for there to be a long-term relationship; 

• An intention for the parties' roles to be performed with integrity and fidelity to their bargain; 

• A commitment to collaboration; 

• The spirit and objectives of the venture being incapable of exhaustive expression in a written 
agreement; 

• Trust and confidence (but of a different kind to a fiduciary relationship); 



 

 

• A high degree of communication, cooperation and predictable performance based on mutual 
trust, confidence and expectations of loyalty; 

• Significant investment or substantial financial commitment by one or both parties; and 

• Exclusivity of the relationship. 

• Factors that the judge did not consider relevant include: 

• An imbalance of power between the parties; 

• Oppressive behavior by a party; 

• The inclusion of onerous contractual terms; and 

• Whether the contract is business-to-business or business-to-consumer. 

On the facts, the judge concluded that the SPM contracts were relational contracts and, as such, they 
included an implied obligation of good faith. In his analysis of whether the contracts were relational, he 
noted the quasi-employment nature of the SPM contracts, the fact that the relationship had a public as 
well as a commercial aspect, and the integral role of trust both between the parties and between the 
post office and the public. 
 
It should be noted however that the judge made clear that no duty of good faith could be implied if 
there were specific express terms in the contract that would prevent this. 
 
Specific Incidents of Good Faith 
 
In practice, a finding of an implied duty of good faith is only of practical assistance if it can be translated 
into more specific obligations to act or refrain from acting. In Bates, the claimants argued for the 
inclusion of 21 separate implied terms in the contract. The judge accepted that almost all of these terms 
could be implied into the contract as incidents or consequences of the implied duty of good faith. 
 
These terms included obligations to keep accurate records, to conduct a full and fair investigation into 
any alleged shortfalls at post office branches, not to conceal from the SPMs any known problems in the 
electronic accounting system, and only to claim payment of losses from SPMs following a proper 
investigation of the cause. 
 
The judge went on to conclude that certain other terms pleaded by the claimants should be implied into 
the contract, not as a consequence of his finding that the contracts were relational, but because they 
were necessary for business efficacy. These remarks appear to suggest that the basis for implying a duty 
of good faith into a relational contract is different from the usual methodology for implying of terms in 
fact (i.e. based on business efficacy or obviousness). 
 
This would depart from previous rulings in which the courts have rejected the idea that any special rule 
of interpretation applies to relational contracts. However, other comments in the judgment suggest 
that, in relational contracts as in other contracts, it is simply a question of establishing the presumed 
intentions of the parties. Therefore, there remains ambiguity on this point. 
 



 

 

Practical Considerations 
 
The decision in Bates is a reminder that there is no default rule in English contract law that parties to a 
commercial contract must act in good faith. The courts may be more willing to imply a duty of good faith 
into an agreement that has the characteristics of a relational contract. However, the facts in Bates were 
unusual so the courts may choose to distinguish it in subsequent cases. Also, the post office has applied 
for permission to appeal the Bates decision so the position may be subject to change. 
 
International commercial parties from jurisdictions where the courts recognize a general doctrine of 
good faith should be aware of this significant difference in English law. If they want to be sure that other 
contractual parties are required to act in good faith, they should consider including express obligations 
to that effect. Even where a contract includes an express duty of good faith, the English court's 
interpretation of that duty will be sensitive to context and may not produce the desired result. A better 
approach might be to break the duty of good faith down into specific express obligations setting out 
what the parties are required to do (or refrain from doing). 
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