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• This is an introduction to a complicated body of U.S. law; not legal 

advice

• Much has been simplified!

• Please ask about specific situations, either during the webinar or 

afterwards

• Copies of presentation will be distributed to all attendees after the 

webinar 

• CLE credit is available for California and New York; forms will be 

distributed after the webinar

• The presentation is being recorded for later access and even later 

CLE credit.

Preliminary Statements

2April 19Orrick |



• Plaintiffs like to sue non-U.S. parents of U.S. companies for actions 

taken by the subs because they think it will encourage settlement

• Non-U.S. companies find U.S. litigation expensive, distracting, and 

dangerous (i.e., the plaintiffs are right) 

• Non-U.S. parents only sometimes can be protected by the 

independent legal status of their U.S. subs

• Non-U.S. companies enjoy certain defenses that domestic 

companies cannot exercise as effectively, or even at all

• Thoughtful preparation can minimize some litigation risks.

Why Are We Here?

3April 19Orrick |



• Non-U.S. companies having a U.S. sub need to understand the 

protections that the sub does and does not provide

• Non-U.S. entities can make special arguments for dismissal that U.S. 

companies cannot make as easily, or at all:

• Personal Jurisdiction:  (1)  Do the parent’s own contacts with the U.S. 

require the parent to participate in a case? (2)  Is the parent responsible 

for its U.S. sub’s contacts with the forum?

• Forum non Conveniens:  Should a case be dismissed as to a non-U.S. 

defendant because it ought to be tried elsewhere, even if the court has 

jurisdiction?

• Extraterritoriality:  Does the law alleged to be violated (federal or State) 

reach the parent’s conduct in another country?

• Risk mitigation

Today’s Webinar
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The Basics
Parent-Subsidiary Issues



Parent-Subsidiary Overview
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Two principal defensive questions arise when a non-U.S. parent has 

been sued in the U.S.:

• Are the non-U.S. parent’s actions alone sufficient to support 

personal jurisdiction and/or liability?

 The presence of a U.S. sub does not shield the parent from 

its own actions

• Are the actions of a U.S. sub attributable to the non-U.S. parent?

 The answer depends on the facts 
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Parent-Subsidiary Overview
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Three principal theories of parental responsibility:

• Are the parent and the sub “alter egos” of one another (a/k/a 

“piercing the corporate veil”), such that they should be seen 

as a single entity?

• Should the sub should be deemed the parent’s “agent” as to 

a particular transaction or conduct, for which the parent would 

be responsible?

• Are the parent and the sub (or the sub’s executives and 

employees) co-conspirators?
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Parent-Subsidiary Issues:  Alter Ego Theory
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• Alter ego liability derives from basic principles of State common 

law

• Applicable to both jurisdiction and liability, although test for former 

may be more lenient

• In some jurisdictions, use of sub to commit fraud or unfairness is 

required for the corporate veil to be pierced

• Bedrock grounds for an alter ego finding are:

(1) Failures to respect corporate formalities: Inadequate 

capitalization; commingling of assets; failures to conduct Board 

meetings, “piggy bank” issues; interchangeability of corporate 

names and locations; identity of officers and directors; OR
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Parent-Subsidiary Issues:  Alter Ego Theory
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(2) “Domination”:  Performance by parent of essential sub 

functions like hiring and firing, office rental, and compensation; 

failure of sub’s executives to have authority to make significant 

business-related decisions
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Parent-Subsidiary Issues:  Alter Ego Theory
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Some points to remember:

• Control of major policy decisions by parent is assumed and not 

problematical, but bright-line test dos not exist

• Decisions are fact-specific, State-specific, and inconsistent

• Actually can go both ways, with sub being liable for parent’s 

actions

• Especially dangerous where sub sued “at home,” as exercise of 

general personal jurisdiction may subject parent to U.S. claims of 

all kinds 

April 19Orrick |



Parent-Subsidiary Issues:  Agency Theory
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• Unlike alter ego theory, agency theory is transaction-specific

• Outgrowth of traditional State master-servant law 

• Applicable to liability and specific personal jurisdiction, but not to 

general personal jurisdiction

• Principally an issue of whether the sub’s actions as relevant to 

the claims were “directed and controlled” by the parent

 Presumed right of parent to control major policy 
decisions of independent sub still exists but of less 
practical assistance

 Decisions are fact-specific, State-specific, and 
inconsistent
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Parent-Subsidiary Issues:  Co-Conspirator Theory

12

• Applicable to liability and perhaps personal jurisdiction 

• Some but not all jurisdictions deem parent capable of conspiring 

with subsidiary for purposes of asserting personal jurisdiction

• Officers and directors generally cannot conspire with their 

companies unless they are acting for their individual benefit 

 Requirement for conspiracy of common commitment to 
action usually satisfied

 Harder to show common commitment to unlawful act
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The Basics
Personal Jurisdiction



• Personal jurisdiction is the power of a court to compel a particular 

defendant to appear and to issue orders binding it

• It exists where the defendant’s own contacts with the forum State 

(or in some cases the U.S. as a whole), are substantial enough.  

AND, the assertion of jurisdiction must also be “fair” (Due Process)

– Occasionally State rules can limit jurisdiction further

• Subject matter jurisdiction—the power of a court to adjudicate a 

dispute—is entirely separate

• The U.S. concept of personal jurisdiction is not widely shared 

worldwide, and non-U.S. executives and in-house counsel may not 

understand fully how it can be used to get out of U.S. litigation

Personal jurisdiction defenses must be raised at the start of a 

case, or they are waived

The Basics:  Personal Jurisdiction
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“General” personal jurisdiction:

• Defendant can be sued for any alleged wrong within court’s jurisdiction

• But limited to suits where defendants are “at home”

• Corporations and other entities generally are “at home” only where they 

are incorporated or have their principal place of business

• Thus, non-U.S. companies likely not subject to general personal 

jurisdiction anywhere in the U.S.

Non-U.S. companies can only be sued for injuries arising out of 

their own U.S. contacts (exceptions for alter ego and egency

theories noted earlier)

Non-U.S. companies cannot easily be sued in “nationwide” product 

liability litigation

The Basics:  Personal Jurisdiction
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“Specific” personal jurisdiction

• Defendants can be sued anywhere they have had “minimum contacts”

• But suits must arise out of those contacts

What kinds of contacts are sufficient?

• “Tag” jurisdiction:  A concern for senior executives and key employees

• Has the defendant acted to gain the protection of a State’s laws? 

• In tort cases, has a defendant targeted a particular State, and caused 

injury that is focused there?

– Volume of business in forum increasingly important, with emphasis on 

interactions between residents and seller

The Basics:  Personal Jurisdiction
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• The “Stream of Commerce” theory

– Still unsettled after three Supreme Court decisions without a single 

majority opinion among them

– Minority rule:  A defendant can be sued anywhere it was reasonably 

foreseeable that its products would end up.  

– Majority rule:  Still need evidence of targeting a jurisdiction

• Ads or promotions tailored to a State or small region

• Single-State or small regional distribution agreements

– Probably limited to simple model in which manufacturer sells to 

distributor which sells to plaintiff customers

• Websites:  Focus on “interactivity” and volume of business with forum

The Basics:  Personal Jurisdiction
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Specific Personal Jurisdiction:  What kinds of contacts are sufficient?

• Rule 4(k)(2):  The “federal long-arm statute”

– Look to contacts with the U.S. as a whole, not with a particular 

State

– But limited to claims:

» Under federal statutes having “nationwide service of 

process,”

» Where a non-U.S. defendant’s contacts with the U.S. are 

only sufficient in the aggregate, and

» Where claims arise from those contacts

The Basics:  Personal Jurisdiction
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Two important procedural points:

Personal jurisdiction defenses must be made at the very 

beginning of a case or they are waived forever

Unlike motions to dismiss, defendants can rely on 

declarations and other evidence to challenge personal 

jurisdiction

The Basics:  Personal Jurisdiction
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The Basics
Forum non Conveniens



Discretionary doctrine allowing courts to dismiss claims over which 

they nonetheless have jurisdiction over the defendant

Three-Step Inquiry:

• Determine the deference given to the plaintiff’s choice of forum

– U.S. plaintiffs get more deference, but evidence of forum 

shopping can undermine claim

• Plaintiff must have an “adequate” alternative forum

– “Adequate” means cognizable claim, not identical remedies

• Weigh balance of “public” and “private” factors

Forum non Conveniens
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“Private” interest factors, include:

• The relative ease of access to sources of proof

• Availability of compulsory process for attendance of unwilling, 

and the cost of obtaining attendance of willing, witnesses

• Possibility of view of premises, if needed 

• All other practical problems that would complicate effort to 

make trial easy, expeditious, and inexpensive

– Generalized burden on non-U.S. defendant litigating in the 

U.S. no longer very meaningful, especially where U.S. sub 

is present

Forum non Conveniens
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“Public” interest factors include:

• Administrative inefficiency in trying a case in a busy court 

remote from where events occurred or injury sustained 

• Burden that jury duty may impose on the community if the 

case is tried in a venue with no connection to the issues in 

dispute 

• For cases that affect many people, the public’s interest in 

having easy access to the trial court proceedings 

• A community’s interest in having a local case decided at 

home; and, in a diversity case, the public interest in having the 

case decided in the jurisdiction whose law will govern the case

Forum non Conveniens

23April 19Orrick |



FnC dismissals granted far more often for non-U.S. defendants 

than for U.S. entities

Key issues are the degree of deference enjoyed by the plaintiff, 

the dispute’s connection with the forum, and practical problems 

imposed by the inability to obtain testimony or documents and 

the need to translate key materials and testimony into English

Forum selection clauses usually honored (even as to 

nonparties in some cases)

Forum non Conveniens
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The Basics
Extraterritoriality



U.S. laws are presumed to apply only in the territorial U.S. unless 

statutory language and structure indicate a clear intent to the 

contrary

• But important exceptions exist, and the scope of some statutes’ 

extraterritorial reach is the subject of much litigation

• Extraterritoriality limitations are just half the battle, as even U.S. 

“domestic” claims can implicate non-U.S. conduct

The Basics:  
Do U.S. Laws Reach Conduct in Other Countries?
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Which U.S. federal laws have extraterritorial application?

• Securities laws:  

– Government:  Likely, but with limitations

– Private claims:  No

• Antitrust/Competition laws:  Yes, but limited

• IP:  

– Copyright:  No

– Patent:  No

– Trademark:  Yes, but limited

The Basics:  
Do U.S. Laws Reach Conduct in Other Countries?
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• Labor laws:  Generally no

• “RICO”:  

– Government:  Yes

– Private claims:  No

• FCPA:  Yes

• Sanctions:  Yes

• Criminal laws:  Depends on the law

The Basics:  
Do U.S. Laws Reach Conduct in Other Countries?
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If a federal statute applies extraterritorially, it means what it says!

• But Due Process limits on the assertion of personal jurisdiction 

continue to provide significant protection

If a federal statute does not apply extraterritorially, only U.S. 

“domestic” claims are within its scope

The Basics:  
Do U.S. Laws Reach Conduct in Other Countries?
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What is a U.S. “domestic” claim?

• The Morrison/RJR Nabisco test:

– Determine the statute’s “focus”

– Ask whether U.S. conduct relevant to that “focus” occurred in 

the U.S.

The Basics:  
Do U.S. Laws Reach Conduct in Other Countries?
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Example:  U.S. securities fraud laws (private):  

• No extraterritorial applicability

• “Focus” of statute is the purchase and sale of securities in the 

U.S.

• A complaint for securities fraud therefore must allege:

– A security that was traded on a U.S. exchange, OR

– That the legal commitment to buy or sell a security arose in 

the U.S.

• Unless one of these conditions is met, no U.S. securities fraud 

claim can be brought

• Claim may still involve significant non-U.S. conduct

Extraterritoriality:  Securities Claims
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Example:  U.S. securities fraud laws (Governmental enforcement):

• Likely applicable where:

– Significant steps are taken in the U.S. to further a violation; OR

– Conduct outside the United States has a foreseeable 

substantial effect within the U.S.

Extraterritoriality:  Securities Claims
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Example:  RICO:

• Liability based on conduct of an “enterprise” through a “pattern of 

racketeering activity”

− “Enterprise” is a formal or informal organization having some 

structure

− “Pattern of racketeering activity” commission of two or more 

related “predicate offenses” within 10 years

− “Predicate offenses” are specifically listed state and federal 

violations characterized by fraud or violence

Extraterritoriality:  RICO
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Governmental enforcement:  Extraterritorial application permitted if 

based on predicate offenses that have extraterritorial application

Private enforcement:  No extraterritorial application

• Must have U.S. “domestic” injury; where does an injury occur?

-- The law is a mess

-- Tangible property:  Perhaps where it is located

-- Intangible property:  Perhaps more likely to be where the 

plaintiff resides

 Forum matters; opportunities to offer new approaches

Extraterritoriality:  RICO
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Do State laws have extraterritorial application?

• Different States have different presumptions as to the extraterritorial 

application of their laws (principally statutory) 

• The U.S. Constitution imposes an ill-defined limit on State regulation of 

conduct in other States and (especially) in other countries

– State product liability claims frequently raise extraterritoriality issues, 

as State law is applied to generally out-of-State conduct

 Most State claims reaching non-U.S. conduct get decided on 

personal jurisdiction, choice-of-law, or forum non conveniens

grounds

 Extraterritoriality arguments, especially for non-U.S. defendants 

and statutory claims, should be made more aggressively.

The Basics:  
Do U.S. Laws Reach Conduct in Other Countries?
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Minimizing a Non-U.S. Parent’s U.S. 
Litigation Risk

Strategies and Considerations



What To Do Before Litigation Is Filed
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• Adhere to corporate formalities with U.S. sub:  Elections, minutes, 

board meetings, financial regularity

• Ensure U.S. subsidiary acts in its own name for leases, 

employment contracts, bank accounts, and tax payments

• Provide executives of U.S. sub with defined zones of discretion, 

especially as to commercial matters, and some non-shared 

executives and directors

• Be mindful of direct contacts between parent and U.S. 

counterparties

• Be mindful of parent registering to do business in a U.S. State

• For parent-manufactured products, be mindful of location where 

title transferred
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What To Do Before Litigation Is Filed
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• Be aware of risks posed by “interactive” websites and if practicable 

maintain separate website for U.S. sub

• Be mindful of distribution or advertisements/promotions 

agreements that target particular States or regions

• Review rights of subsidiary to access parent’s documents and 

records (e.g., through common Email server or “data centers”)
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What to Do After Litigation Is Filed
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• Ensure that right to contest personal jurisdiction is preserved from 

the very beginning; be mindful of any litigation on the merits

• Review identification of defendant and means of service 

• Review alleged grounds for jurisdiction over, and liability of, the 

parent, and assess grounds for early challenge

• If direct contacts by parent are alleged, review:

– The parent’s own contacts with the forum

– Whether the claims arise from those contacts

• Be mindful of U.S.  travel by senior executives or key personnel
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Questions to Ask After Litigation Is Filed
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• Is the assertion of jurisdiction so inappropriate, inconvenient, or 

unwise that the forum non conveniens doctrine may apply

• Can the claims reach conduct outside the U.S.?

– What laws are allegedly violated?

– Do those laws have extraterritorial reach?

– If not, what if anything did the parent do in the U.S. that is 

relevant to the “focus” of the law violated?

• Does a written agreement contain a forum selection (or arbitration) 

clause?  Read the provisions carefully!

• Consider whether the non-U.S. parent must implement document 

holds
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Our Message to Non-U.S. Parent Companies
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Visit the U.S. as a Tourist, not a Defendant!
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• Information on other claims and issues is available upon request:

Robert P. Reznick

Orrick Washington, D.C. 

rreznick@orrick.com 

202.339.8409

• Please subscribe to The World in U.S. Courts: Orrick's Quarterly 

Review of Decisions Applying U.S. Law to Global Business and 

Cross-Border Activities.  Visit us at www.Orrick.com/WIUSC. 

For More Information
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