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COMMENTARY

Worrying about insurance for Ebola and other  
pandemic outbreaks
By David F. Klein, Esq., and Silvia Babikian, Esq.,  
Orrick, Herrington & Sutcliffe 

The hypochondriacs among us will tell you 
that worrying has been unduly maligned.  
One benefit of worrying is preparedness.  

The current Ebola epidemic in Africa, and 
its transmission outside the hot zone, has 
caused some policyholders to worry whether 
their insurance covers claims arising from 
Ebola exposure, specifically, or pandemics 
in general.  In fact, the coverage a policy 
provides for individual pandemics may differ 
based on the characteristics of the disease.  
Indeed, the unique etiology of the Ebola 
contagion has significant ramifications for 
insurance coverage, which makes it different 
from other diseases, and it highlights 
the need for careful attention to relevant 
insurance policies and coverage issues.1 

Forward-looking companies should assess 
whether their existing insurance will cover 
losses their businesses may suffer through 
impacts from Ebola or other infectious 
diseases.  The potential business impacts 
from Ebola may be broader than commonly 
realized, and these risks may implicate a wide 
range of insurance policies.  For example: 

•	 An	 owner	 of	 residential	 real	 estate	
whose tenant is diagnosed with the 
disease could face a quarantine by 
government authorities, with the 
potential for coverage of losses under 

coverage if its key supplier is unable to 
source materials from a facility in a hot 
zone.

•	 A	health	care	provider	may	face	liability	
within the coverage of general liability 
insurance if sued by a patient who 
alleges she contracted Ebola at its 
facility.

Recent years have witnessed outbreaks of 
H1N1, Avian flu and Legionnaires’ disease.  
Fortunately, impacts in the United States 
from Ebola, the most recent epidemic, have 
been limited so far.  Unlike other contagious 
diseases, Ebola is transmitted by direct bodily 
contact so the occasions for covered loss may 
be limited.  The manifestations of concern, 
however, have been widespread.  

The essence of risk management is 
preparedness.  Policyholders will need 
help to identify the types of policies 
that might provide coverage for claims 
arising from pandemics, and potential 
impediments to coverage.  Because there is 
no case law directly addressing Ebola claims, 
policyholders may require counseling to help 

the “civil authority” provision of its first-
party coverage.  

•	 An	 airline	 whose	 flight	 attendant	
contracts Ebola in the course of her 
employment may need to assess the 
availability of workers’ compensation 
insurance. 

•	 A	 manufacturer	 may	 have	 a	 right	 to	
contingent business-interruption 
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Brooklyn Borough President Eric L. Adams speaks next to an Ebola advisory board during a news conference outside the bowling alley The 
Gutter on Oct. 24, 2014, which was closed for sterilization because an Ebola patient had visited the premises before being quarantined.  
Insurers would have been unlikely to provide business-interruption coverage to the establishment, according to the authors.
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them select the appropriate policies for their 
unique insurance needs.   

AN OUNCE OF PREVENTION

It is far better to be prepared for an event, 
like an Ebola outbreak, than to be caught in a 
reactive mode.  Policyholders can and should 
take certain steps to protect themselves.  
First, they should turn a critical eye to their 
own businesses and make an inventory of the 
risks potentially implicated by a pandemic 
exposure.  

Could employees face direct exposure from 
interaction with the public on business 
premises?  Such a risk may be heightened, 
for example, in the health care sector, the 
food service industry, the hospitality industry 
or in schools.  Conversely, does the business 
face a risk of liability to members of the 
public potentially exposed to a disease 
through contact with its employees?  Is there 
a possibility that the company’s services 
could be interrupted from a temporary loss 
of personnel to sick leave or quarantine?  

Indeed, ACE Ltd., a major global property 
and casualty insurer, has begun excluding 
Ebola from coverage for some American 
policyholders that have foreign travel 
exposure to some African countries.  
Policyholders should bear in mind that 
commercial insurers regularly adjust policy 
terms upon renewal or sale to new customers 
based on the potential for additional 
exposure to loss.  Therefore, they may, as 
in the case of ACE, seek to endorse existing 
policies at midterm to exclude Ebola risks.  

Third, policyholders should consider 
whether they stand to benefit from specific 
stand-alone coverage, beyond their existing 
insurance, for business-interruption and 
supply-chain risks.  For example, specific 
coverage is available for certain vulnerable 
industries and particular economic sectors, 
such as health care, hospitality and 
manufacturing. 

Fourth, businesses should implement 
protocols to institutionalize rapid information 
gathering at the first sign of a potential claim.  
As a general rule, the sooner an insured can 
pull together the necessary evidence to 
make a robust claim for coverage to a carrier, 
the greater the potential recovery.  Such 
investigative and documentary protocols 
should note the times, dates and locations of 
exposure; the affected locations, employees, 
services, supply chains and activities; and the 
extent of lost revenue and other expenses 
that specifically arise from exposure to 
infectious diseases.

INSURING AGAINST BUSINESS 
INTERRUPTION

Business-interruption insurance protects 
the businesses from losses sustained 
during periods of suspended operation.  
The business-interruption insurer agrees 
to indemnify the insured against losses 
stemming from the insured’s inability to 
continue to use its premises for the protected 
business activity or keep them occupied by 
a tenant.  Typically, business-interruption 
coverage requires that the loss result directly 
from the interruption of business caused 
by loss or damage from a covered peril to a 
specified business property.  

Business-interruption insurance is different 
from property insurance (although they are 
commonly combined) in that it does not 
compensate for property damage itself.  It 
is widely held, however, that there can be 

no compensable business-interruption loss 
without some covered damage to or loss of 
physical property.

Business-interruption coverage potentially 
extends to a wide range of infectious 
diseases.  Because of the limitation of 
coverage to disruptions arising from physical 
damage to property, standard business-
interruption policies may be of limited use to 
policyholders in cases of Ebola exposure. 

In the pollution context, the case law is legion 
to the effect that “contamination” constitutes 
“property damage.”  Moreover, there is limited 
case law to the effect that contamination of 
physical property with bacteria constitutes 
property damage, although sometimes this 
principle has been invoked for the purpose of 
triggering an exclusion from coverage.2  

Ebola, however, is unlike diseases such 
as Legionnaires’, as it reportedly can be 
transmitted only in bodily fluids, and has 
not been shown to contaminate buildings, 
building systems, structures or other 
property.  Therefore, insurers are likely 
to resist covering financial losses due to 
business closures arising from fears that 
facilities have been contaminated with the 
Ebola virus.  

Protections for 
policyholders

  Turn a critical eye to your 
own businesses and make 
an inventory of the risks 
potentially implicated by a 
pandemic exposure.

  Review all existing and 
proposed new insurance 
policies to ensure they 
are drafted to provide 
the maximum available 
coverage for loss. 

  Consider whether you stand 
to benefit from specific stand-
alone coverage, beyond 
your existing insurance, for 
business-interruption and 
supply-chain risks. 

  Implement protocols 
to institutionalize rapid 
information gathering at the 
first sign of a potential claim. 

Policyholders should make 
sure their policies do not 
have Ebola exclusions, 

which insurers have recently 
started to introduce.

In extreme cases, could the business be 
interrupted because of a government-
imposed closure order, or might it be 
requisitioned to provide additional beds 
in case public treatment facilities become 
overcrowded?  If the business relies on 
supplies imported from other countries, could 
its supply chain be interrupted as a result of 
outbreaks overseas?  A thoughtful inventory 
of these risks facilitates the development 
of good contingency plans and should also 
inform the company’s insurance purchasing 
decisions.

Second, it is critical for companies to review 
all existing and proposed new insurance 
policies, and make sure they check 
endorsements, to ensure they are drafted 
to provide the maximum available coverage 
for loss.  For example, policyholders should 
make sure their policies do not have Ebola 
exclusions, which insurers have recently 
started to introduce.  
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For example, insurers would have been 
unlikely to provide business-interruption 
coverage to the Brooklyn bowling alley 
that was reportedly closed for sterilization 
because an Ebola patient had visited the 
premises before being quarantined.3  But, 
insurers may not be able to make the same 
arguments about other infectious diseases, 
such as Legionnaires’ disease, which may 
contaminate heating, ventilation and air 
conditioning systems.  

Policyholders should be aware that defenses 
to coverage that are specific to the exposure 
pathway of Ebola may not be available to 
insurers in addressing other contagions.  
Moreover, not all policies are written the same 
way.  Some policies may allow for a broader 
trigger of business-interruption coverage, or 
may provide insurance “because of” property 
damage, which may provide an opening for 
coverage due to fears of contamination.  

Many policies provide ancillary coverage 
for civil authority closure, requisitioning of 
property or other causes of interruption.  Of 
course, parties can also negotiate and come 
to their own agreement about the specific 
perils triggering business-interruption 
coverage.  Policyholders should make sure 
they have considered all the possible triggers 
of coverage.  

INSURING SUPPLY-CHAIN 
CONTINUITY

Businesses whose operations are vulnerable 
to disruptions due to the exposure of key 
suppliers or customers to outbreaks such 
as Ebola should consider purchasing 
contingent- business-interruption, or CBI, 
and supply-chain policies.  These policies 
provide coverage when a business’s normal 
production is disrupted due to circumstances 
outside the insured’s control.  Because of the 
unique way in which Ebola is transmitted, 
supply- chain insurance may provide a surer 
path to recovery than CBI insurance.

CBI insurance covers economic losses 
and increased costs of operation resulting 
from physical damage to property at the 
premises of a named or unnamed supplier, 
customer or other business partner of the 
insured.  CBI can help recover some losses 
the insured suffers when it must suspend or 
reduce operations because of disruptions in 
its supply chain or customer requirements 
when covered property damage occurs at 

a supplier or customer location under the 
policy.  

Because coverage usually depends on a 
showing of property damage, the insured 
will likely have to demonstrate physical 
contamination of property to establish a 
possibility of coverage.  Therefore, Ebola’s 
special characteristics may make recovery 
difficult under CBI policies.     

Supply-chain insurance, however, is broader 
than CBI, and is likely to provide more 
coverage for policyholders whose businesses 
may be affected by Ebola.  Like CBI, it covers 
economic losses and the increased cost 

information regarding its suppliers and 
customers.  Because it is challenging for a 
potential insured to foresee all the possible 
events related to its suppliers and customers 
that could disrupt its normal operations, 
businesses often forgo such coverage.  

Indeed, the ideal policy will provide coverage 
for a wide range of disruptive events 
encompassing nontraditional impediments, 
such as an Ebola outbreak, that most 
businesses would be unlikely to expect.  
Nevertheless, businesses with supply chains 
embedded in Ebola hot zones should 
consider purchasing such coverage.  If they 

The sooner an insured can pull together the  
necessary evidence to make a robust claim for coverage  

to a carrier, the greater the potential recovery.

of operation from an event disrupting the 
insured’s normal business operations.

These events do not have to be related to 
a CBI-type peril resulting in damage at a 
supplier’s or a customer’s premises.  These 
policies may also cover losses from the 
supplier’s inability to provide services because 
of circumstances not involving physical 
damage to property, such as bankruptcy, 
civil commotion, problems with access to the 
supplier’s or customer’s premises, or failures 
in transportation or communication.

A leading iron ore producer recently 
declared force majeure — unforeseeable 
circumstances preventing fulfillment of a 
contract — because much of its iron ore came 
from Liberia, a West African country affected 
by the Ebola epidemic.4  Potential exposure 
to the epidemic caused the company to 
remove its workers from the country and 
reassess its production schedule.  

Businesses that relied on iron ore may have 
experienced disruptions, forcing them to look 
for alternative sources of raw material.  

A supply-chain policy might cover losses from 
this kind of supply-chain disruption, even 
without property damage.  This is because 
the producer has interrupted operations due 
to the contagion itself or has become unable 
to transport product because shipping 
companies have halted operations in Liberia.  

A potential insured seeking to place either 
CBI or supply-chain insurance will likely 
have to provide the insurer with detailed 

do, they should ensure that prospective 
policies do not include exclusions barring 
coverage for epidemics.

INSURING AGAINST GOVERNMENT 
SHUTDOWNS

No, not that kind of government shutdown.   
It is possible to insure against losses arising 
when the government shuts you down.  In the 
case of an Ebola outbreak or other epidemic, 
civil authorities may order the temporary 
closure of businesses where individuals who 
contracted the disease visited shortly before 
they were quarantined. 

While many business-interruption and CBI 
policies expressly provide coverage in the 
event of civil authority closures, insurers 
may argue that the coverage requires the 
insured or third party to have suffered 
property damage not bodily injury, as the 
triggering event.  Policyholders would do 
well to challenge such pronouncements.  
Even where traditional physical damage or 
loss to physical property is not the trigger 
of the policyholder’s loss, there is case law 
supporting policyholders when civil-authority 
orders result in business interruption. 

For example, in Kilroy Industries v. United 
Pacific Insurance Co., 608 F. Supp. 847 
(C.D. Cal. 1985), the insured owned an 
office building that local authorities ordered  
vacated after they determined that structural 
problems made the building unsafe in the 
event of an earthquake.  The court held 
that the insured was entitled to recover for 



6  |  WESTLAW JOURNAL  n  INSURANCE COVERAGE © 2015 Thomson Reuters

business-interruption losses resulting from 
the evacuation order, because the policy did 
not address whether physical damage to the 
building was a prerequisite to recovery.

The court concluded that the policy’s 
provision insuring against “loss from 
earthquake” provided coverage.  Although 
the closure was not related to an infectious 
disease, the logic of the decision establishes 
that a civil-authority closure may be enough, 
even without physical property damage, to 
trigger coverage.

The court in Southlanes Bowl Inc. v. 
Lumbermen’s Mutual Insurance Co., 
46 Mich. App. 758 (Mich. Ct. App. 1973), came 
to a similar conclusion.  In Southlanes, the 

regions from traveling into the country.  
There were also calls for restrictions on travel 
into the United States.  

A business relying on materials or services 
from an Ebola hot zone, or one that must 
curtail the travel of its own employees and 
forgo resulting business opportunities in an 
Ebola hot zone, may well suffer losses.  In 
such cases, the insured may seek coverage 
under its supply-chain policy.  A prudent 
insured should scrutinize its policies to ensure 
they do not contain civil-authority exclusions, 
since these could preclude coverage.

In Massi’s Greenhouses v. Farm Family Mutual 
Insurance Co., 649 N.Y.S.2d 307, 308 (N.Y. 
App. Div., 4th Dep’t 1996), an insured sought 

This policy excludes …”bodily injury” 
or “property damage” which would 
not have occurred … but for the actual 
alleged or threatened inhalation of, 
ingestion of, contact with, exposure to, 
existence of, or presence of, any “fungi” 
or bacteria on or within a building or 
structure, including its contents. … 
This exclusion does not apply to any 
“fungi” or bacteria that are, are on, 
or are contained in, a good or product 
intended for consumption.

Insurers may argue that this exclusion bars 
coverage for Ebola but there are several 
important reasons why it does not.  First, 
Ebola is a virus, not a bacteria or fungus and, 
therefore outside the literal interpretation of 
the exclusion.  Because courts resolve cases 
of ambiguity in favor of coverage, it is highly 
unlikely that they will stretch the technical 
terms “bacteria” and “fungi” to include other 
disease-spreading agents.  

Second, the focus of the exclusion is on 
contamination in the building or structure 
itself and its physical contents, not on 
individual carriers of a disease.  Because Ebola 
is transmitted with bodily fluids and. thus, in 
the typical case, from person to person, it 
is unlikely to be “on or within a building or 
structure, including its contents.”  That is, 
unless an infected person is considered one 
of the “contents” of the building.  

Finally, to the extent that an insured can 
prove that its employee contracted the 
disease through “a good or product intended 
for consumption,” they may secure coverage.5  

Insurers may also cite pollution exclusions as 
a potential bar to coverage for claims related 
to Ebola.  In First Specialty Insurance Corp. v. 
GRS Management Associates, No. 08-81356-
CIV, 2009 WL 2524613 (S.D. Fla. Aug. 17, 
2009), a homeowners association was sued 
by plaintiffs who alleged they contracted 
Coxsackie virus in a residential community’s 
pools.  The homeowners association’s 
general liability policy contained a pollution 
exclusion, where the term “pollutant” was 
defined as “any solid, liquid, gaseous or 
thermal irritant or contaminant, including 
smoke, vapor, soot, fumes, acids, alkalis, 
chemicals and waste.”  

The court held that the plain meaning of the 
term “pollutant” in the policy unambiguously 
covered a “viral contaminant,” and so the 
pollution exclusion barred coverage under 
the general liability policy. 

Because of the limitation of coverage to disruptions arising 
from physical damage to property, standard business-

interruption policies may be of limited use to policyholders in 
cases of Ebola exposure.

insured operated bowling alleys, restaurants, 
taverns, snack bars, cocktail lounges and 
motels, which were forced to close after the 
assassination of Dr. Martin Luther King Jr., 
when Michigan’s governor declared a state 
of emergency.  As a result, a curfew was 
imposed closing all places of amusement.  

The court rejected the insurers’ contention 
that their business-interruption coverage 
provided no protection in the absence of 
direct and actual physical damage to the 
insured property, holding that, where the 
insured business was closed by order of a civil 
authority, physical damage to the insured 
premises was not a prerequisite to coverage.  

Insureds might also consider filing claims 
for business interruption when civil authority 
repurposes businesses for non-traditional 
use during times of emergency.  For example, 
if a widespread epidemic strains the 
resources of existing health care facilities, a 
state or municipal government may require 
the owners of other appropriate facilities, 
such as hotels or dormitories, to quarantine 
individuals.  Again, while these businesses 
may not suffer physical loss or damage, proof 
of such loss may be unnecessary.  

Of course, an insured may suffer supply-chain 
losses due to business interruption as a result 
of civil authority closures.  For example, many 
African countries, including South Africa, 
prohibited people from Ebola-exposed 

to recover for damages associated with 
removal, cleanup and loss of business after 
its greenhouse geraniums suffered bacterial 
contamination and a state quarantine order 
was issued.  The New York Appellate Division, 
4th Department, found that whether the 
losses were caused by the quarantine order 
or by the contamination should be decided 
by a trier of fact.  The court said the civil-
authority exclusion would not apply to any 
losses caused by the bacterial contamination.

INSURING AGAINST LIABILITY TO 
OTHERS

The potential for claims under liability policies 
arising from bodily injury due to the spread 
of infectious diseases is great, particularly 
for hospitals.  The only reported instances 
of individuals contracting the Ebola virus in 
the United States were through their work in 
hospitals treating others with the disease.

Hospitals whose employees or patients 
have contracted the disease face the risk of 
litigation based on claims that they failed 
to implement proper medical procedures to 
prevent the contagion from spreading.  

Insureds should carefully examine their 
liability policies to assess whether they 
contain applicable exclusions.  Insurers 
may invoke bacteria exclusions, such as the 
following:  
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In some jurisdictions, though, case law holds 
that bacteria and viruses are not precluded by 
pollution exceptions.6  Therefore, a prudent 
policyholder would be wise to properly 
assess the extent of pollution exclusions 
before purchasing a liability policy.

PROTECTING YOUR EMPLOYEES  
ON THE JOB

As the label “workers’ compensation” 
implies, coverage under these policies is 
strongly tied to the “work.”  Since its purpose 
is to compensate workers for injuries “arising 
out of and in the course of employment,” 
claims for compensation must be based on 
work-related losses.  For hospitals whose 
employees could be infected on the job, 
robust workers’ compensation coverage 
is critical.  Employers in other service 
industries, such as hospitality, transportation 
and education, that involve physical human 
interaction, often at close quarters, should 

the loss or exposure occurred during working 
hours.  Second, the loss must take place at a 
location related to the employer.  

Third, even when time and place indicate 
relationship to work, allegations may be 
made that the claimant, at the time of loss, 
was actually engaged in an activity that was 
not for the employer’s benefit, destroying any 
work connection.  Fourth, the injury must 
actually be related to the exposure at work.  

When, as now, the only individuals who have 
contracted the disease in the United States 
are those who have treated others with 
Ebola in hospitals, the link between these 
employees and their employment would 
seem nearly airtight for health care workers 
who contract the disease.  Circumstances 
change, however.   Employers should 
adopt robust documentation and internal 
investigation protocols to strengthen their 
claims for coverage, focusing on these four 
specific elements.  

These investigations should seek to tie 
employees’ exposure to a contagion to their 
employment.  Of course, this nexus between 
infection and employment is complicated 
by the fact that interactions with an as-yet-
asymptomatic individual may transmit the 
disease.  This only makes it more critical for 
industries with potential exposure to Ebola-
related workers’ compensation claims to 
adopt stringent protocols to be prepared for 
potential exposures.

CONCLUSION

There is reason to worry.  Exposure to 
infectious diseases like Ebola gives rise to a 
plethora of varied and complicated coverage 
issues.  The range of risks and the lack of 
case law addressing claims arising from 
Ebola or similar exposure leaves questions 
of coverage unsettled.  Winston Churchill 
said, “It is very much better sometimes to 
have a panic feeling beforehand, and then be 
quite calm when things happen, than to be 
extremely calm beforehand, and to get into a 
panic when things happen.”  

The prudent policyholder will do all the 
worrying now.  Make concerted efforts 
to keep abreast of policy language that 
could implicate potential claims, and 
closely scrutinize your coverage.  Seek the 
assistance of in-house or outside counsel to 
help maximize the potential for coverage of 
claims in the event that they arise.  WJ  
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1 In response to the outbreak, at least one 
insurer has begun offering a brand of insurance 
coverage that is particularly applicable to 
Ebola and other epidemics: pandemic disease 
business-interruption insurance.  On Oct. 15, 
2014, the Ark Syndicate at Lloyd’s offered this 
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from health care facility closures and diminished 
revenues subsequent to quarantines.  As it is 
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and how much more coverage it will afford 
than may be available under existing policies.

2 See, e.g., Gen. Fid. Insurer v. Foster, 808 F. 
Supp. 2d 1315, 1321 (S.D. Fla. 2011) (granting 
insurer’s motion for summary judgment 
because property damage caused to the 
drywall by chemical pollutants satisfied the 
policy’s pollution exclusion); Nova Cas. Co. v. 
Waserstein, 424 F. Supp. 2d 1325, 1333-1337 
(S.D. Fla. 2006) (similar); but see Westport Ins. 
Corp. v. VN Hotel Group, 761 F. Supp. 2d 1337 
(M.D. Fla. 2010) (holding that bacteria was not 
a pollutant excluded by a pollution exclusion).

3 Hunter Stuart, Brooklyn Bowling Alley 
‘The Gutter’ to Reopen After Ebola Cleanup, 
Huffington Post, Oct. 24, 2014, http://www 
.huffingtonpost.com/2014/10/24/the-gutter- 
ebola_n_6041678.html.

4 Chris Kay & Christopher Spillane, Ebola 
Threatens West Africa GDP As Companies Slow 
Production, BloomBerg Bus., Aug. 14, 2014. 

5 See, e.g., Union Ins. Co. v. Soleil Group, Inc., 
No. 2:07–CV–3995–PMD, 2009 WL 8652923 
(D.S.C. May 13, 2009) (holding that bacterial 
exclusion did not bar coverage stemming 
from Legionnaires’ disease contained in 
water in hotel plumbing system, because 
water was a “good or product intended 
for consumption” by hotel patrons).

6 See, e.g., Keggi v. Northbrook Prop. & Cas. 
Ins. Co., 199 Ariz. 43, 46-50 (Ariz. Ct. App. 
2000) (holding that liability policy’s pollution 
exclusion did not exclude coverage for the 
injuries of an individual who drank bacteria-
contaminated water served by the insured).  

A prudent policyholder 
would be wise to properly 

assess the extent of 
pollution exclusions before 
purchasing a liability policy.

also ensure they have comprehensive 
workers’ compensation policies.          

Under a workers’ compensation policy, every 
claim involves the analysis of at least four 
elements to determine if there is coverage:

•	 The	time	the	loss	occurs.

•	 The	place	where	the	loss	occurs.

•	 The	 specific	 activity	 in	 which	 the	
claimant was engaged at the time of the 
loss.

•	 The	nature	of	the	loss	itself.		

Regarding the first element, work-
relatedness requires a formal employment 
relationship between the insured employer 
and the claimant, as well as evidence that 


