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Trade Secret Litigation
Valerie Goo and Catherine Lui

Reality TV, 
Celebrity Chefs, 
Gyms and 
Romance—
Rethinking What 
Qualifies As Trade 
Secret Theft

When you think of  reality TV, 
celebrity chefs, gyms, and romance, 
what is most likely to come to mind 
is a new reality TV show debuting 
on Bravo, the Food Network, or 
maybe even something more akin 
to the Jersey Shore on MTV—not a 
lawsuit for trade secret misappropria-
tion. But you won’t hear about the 
Snooki, Padma, or any of the Real 
Housewives of [fill in your preferred 
city here] in the cases we discuss 
below. Rather, these cases reflect a 
growing trend in which trade secret 
cases are not limited to traditional 
spheres such as corporate espionage 
or technology, but instead are based 
on creative trade secret assertions 
that go after competitors in unique 
settings. These cases also present 
non traditional questions of  what 
constitutes a trade secret and other 
related issues, giving both plaintiffs 
and defendants different contexts to 
analyze trade secret issues and per-
haps also push the envelope on trade 
secret law.

Reality TV Is 
(Not Surprisingly) 
Drama

You don’t hear about reality TV 
and trade secret actions every day (or 
really ever), but the Western District 
of Wisconsin will have some “must 

see” courtroom drama in the com-
ing months. Plaintiff  Sean Morrison 
Entertainment was the producer of 
“Ultimate Women’s Challenge,” a 
reality TV series about 16 female 
mixed martial arts fighters compet-
ing in a tournament that was sup-
posed to air on network television. 
Each of the MMA fighters signed 
a participation agreement providing 
that the outcomes of the individual 
matches and the overall tournament 
winner were trade secrets. The agree-
ment prohibited the disclosure of 
the tournament results. Sean Mor-
rison alleges that because this was 
a reality show, the economic value 
of the show was entirely dependent 
on maintaining the secrecy of the 
contest elements. (Those who watch 
The Bachelor would probably agree.)

So how did the fighters misappro-
priate the trade secrets? According to 
a complaint filed by Sean Morrison, 
the fighters their law firm O’Flaherty 
Heim Egan & Birnbaum (OHEB) 
and counsel Nicholas Thompson 
intentionally leaked the results of 
the series—including the winner of 
the challenge—when they previously 
sued Sean Morrison for nonpayment 
and discussed the results in their 
publicly-filed complaint. An MMA 
blog found out about the suit and 
broadcast the names of the winners, 
destroying the secrecy (and allegedly, 
the value) of the series. Sean Morri-
son argues that the defendants should 
have filed their lawsuit under seal to 
preserve the confidential information 
about the results of the show and 
that no network will now pick up 
the series because the results are all 
over the Internet. Sean Morrison is 
seeking $1 million in damages and 
attorney fees.

The litigation is still active but cer-
tain defendants have been dismissed 
from the litigation for a variety of 
reasons including jurisdiction. The 
most noteworthy decision has been 
how counsel for the fighters tagged 
out of this grudge match. OHEB and 
Thompson brought a Rule 12(b)(6) 
motion, claiming Sean Morrison 
had not sufficiently pled the misap-
propriation of trade secrets count. 
[See Sean Morrison Ent., LLC v. 
O’Flaherty Heim Egan & Bienbaum, 
Ltd., No. 13-cv-753-BBC, 2014 
WL 896616 (W.D. Wis. March 6, 
2014).] Because the alleged trade 
secrets were the outcome of the indi-
vidual matches in the martial arts 
competition and the overall winner 
of the contest, Defendants argued 
that Sean Morrison could not meet 
the requisite trade secret element 
that the information is known to 
others “who can obtain economic 
value from its disclosure or use.” 
[Id. at *2-*3 (under Wisconsin Uni-
form Trade Secrets Act, Wis. Stat. 
§  123.90, a trade secret is informa-
tion that (i) “derives independent 
economic value, actual or potential, 
from not being generally known to, 
and not being readily ascertainable 
by proper means by, other persons 
who can obtain economic value from 
its disclosure or use”; and (ii) “is 
the subject of efforts to maintain its 
secrecy that are reasonable under the 
circumstances.”).]

Judge Crabb agreed with Defen-
dants, finding that all Plaintiff  had 
alleged in its complaint was that 
the trade secrets were valuable to 
Plaintiff, but Plaintiff  did not allege 
sufficient facts to show how anyone 
else, including Defendants, could 
have profited from the results of 
the competition. Sean Morrison’s 
effort to point to the boilerplate 
language of the statute was not suf-
ficient under the Twombly standard. 
[Id. at *3, citing Bell Atlantic Corp. v. 
Twombly, 550 U.S. 544, 555 (2007) 
(complaint must allege more than “a 
formulaic recitation of the elements 
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of a cause of action” to survive a 
motion to dismiss).]

With this opinion, Sean Morrison 
may find the same procedural hurdle 
with the other defendants; on the 
other hand, the fighters had more 
skin in the game (literally giving up 
their bodies for this competition) so 
Sean Morrison may be able to plead 
sufficient facts showing the value to 
the fighters of the trade secrets to get 
past the pleading stage. Sean Mor-
rison is also seeking leave to amend 
the complaint so it can take another 
run at OHEB and Thompson. No 
order has yet been issued. The find-
ings here make clear that while a 
trade secret misappropriation claim 
can arise in nontraditional contexts 
such as reality TV, careful attention 
must still be paid to the fundamental 
elements of how a plaintiff  claims a 
trade secret.

Biting the Hand That 
Feeds You

A recent Eleventh Circuit opinion 
shows that sometimes the passage 
of time does not lessen the sting of 
a painful breakup in a trade secret 
action.

Michael Chow, owner of tony res-
taurant chain Mr. Chow asserted 
a trade secret misappropriation 
claim, among other causes of 
action, against his former employee 
Philippe Chow Chau (born Chak 
Yam Chau), claiming the trade 
secrets were recipes and techniques 
used to prepare Mr. Chow’s “signa-
ture dishes.” [See Michael Chow v. 
Chak Yam Chau, ---- Fed. Appx. ----, 
No. 12-15994, 2014 WL 92094, at *1, *4. 
(11th Cir. January 10, 2014).] Philippe 
had worked in the kitchen of the 
Mr. Chow restaurant in New York 
for 25 years before leaving to start his 
own restaurant—just a few blocks 
away—named “Philippe by Philippe 
Chow.” [Id. at *1.] Philippe and his 
business partner later opened addi-
tional restaurants including Beverly 
Hills and Miami locations (where 

Mr. Chow restaurants also exist), 
and presented similar menus, décor, 
and presentations as Mr. Chow. [Id.] 
Mr. Chow waited almost four years 
before filing his suit and the Philippe 
Restaurants counterclaimed for def-
amation and to have Mr. Chow’s 
trademark deregistered. [Id.]

The case proceeded through trial 
but on the eve of trial, the district 
court granted Philippe’s motion for 
judgment as a matter of law, finding 
Mr. Chow’s trade secret claim to be 
barred by the statute of limitations. 
(Ultimately, the jury found in favor 
of Mr. Chow on claims for false 
advertising and unfair competition). 
On appeal, the Eleventh Circuit 
affirmed the district court’s decision 
on the misappropriation of  trade 
secrets claim. The parties agreed that 
New York law governed the misap-
propriation claim. New York law 
has a three-year statute of limita-
tions that New York also recognizes 
a “continuing tort” rule for such 
claims. [Id. at *4.] A continuing tort 
is applicable if  the defendant keeps 
the secret confidential and makes use 
of it for his own advantage; under 
these circumstances, each successive 
use then constitutes a new actionable 
tort for the running of the statute 
of  limitations. [Id., citing Lemel-
son v. Carolina Enterps., Inc., 541 
F.Supp. 645, 659 (S.D.N.Y. 1982).] 
The Eleventh Circuit agreed with 
the district court that the continu-
ing tort rule could not apply because 
Philippe had disclosed the use of 
Mr. Chow’s claimed trade secrets. 
In particular, Philippe had openly 
served food allegedly based off  of 
the trade secrets since the opening of 
the first Philippe restaurant, gave a 
menu to a Mr. Chow employee before 
the restaurant opened, and Philippe 
appeared on television to prepare 
selected items from the menu. [Chow, 
2014 WL 92094, at *4.] From these 
facts, the Eleventh Circuit reached 
the same conclusion as the district 
court—that Philippe had adequately 
disclosed Mr. Chow’s alleged trade 

secrets and the statute of limitations 
began to run nearly four years before 
Mr. Chow filed his complaint. [Id.]

The Chow case presents a cau-
tionary tale for plaintiffs waiting to 
enforce their trade secret rights. This 
may have been because the trade-
mark, trade name, and trade dress 
infringement claims, among others, 
that Mr. Chow asserted were the pri-
mary focus of the litigation and the 
trade secret count an afterthought 
to the complaint; or perhaps there 
were informal efforts to work out the 
dispute prior to litigation. But with 
attorney fees and exemplary dam-
ages available under state law or the 
Uniform Trade Secrets Act, plaintiffs 
cannot risk leaving money on the 
table if  potential relief  under a trade 
secrets claim is available. 

Working Out May be 
Hazardous to Your 
(Financial) Health

In an example of plaintiffs assert-
ing trade secrets in an unorthodox 
setting and certainly not leaving any 
money on the table, popular upscale 
gym franchise Equinox Holdings 
filed a lawsuit against SoHo Strength 
Lab, a competitor gym created by 
four former Equinox personal train-
ers, in New York state court last fall. 
An amended complaint was later 
filed in November 2013. The former 
employees left Equinox and set up 
a competing gym fewer than five 
blocks from Equinox’s SoHo loca-
tion in Manhattan, which Equinox 
contends violates a valid noncom-
pete restriction.

Equinox alleges that it significantly 
invests in its personal trainers, pro-
viding them with specialized classes 
and training. Defendants began at 
Equinox at the entry level position 
and by the time they left to set up 
their own shop, they had been pro-
moted two tiers in Equinox’s personal 
fitness training, and also had a stable 
of customer relationships developed 
at Equinox. Equinox further alleges 
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it spent extensive time and money 
compiling databases of information 
about its members—including not 
only their contact information but 
also data on their height, weight, 
fitness levels, buying histories, and 
training programs.

Although this type of data doesn’t 
fit the traditional mold of  what 
constitutes a trade secret, it is not 
hard to see how it could potentially 
be valuable to a competitor in the 
health and fitness industry. In Equi-
nox’s amended complaint, Equinox 
admits that some of this information 
can be independently re-created but 
information such as a member’s buy-
ing history, training program, and 
other personalized data would not 
be available to the public and cannot 
be duplicated.

Equinox’s allegations for misap-
propriation are based on “informa-
tion and belief,” meaning that it still 
needs to develop its evidence and 
theories for how the theft occurred, 
so it remains to be seen how its 
claims will work out (so to speak). It 
will be interesting to see how Equi-
nox develops its trade secret theories. 
Equinox could make a good case 
that the member databases would 
have the requisite independent eco-
nomic value to a competitor and 
Equinox alleges it takes measures 
to keep the information confiden-
tial. But how the Defendants mis-
appropriated the trade secrets and 
what evidence Equinox has to show 
improper acquisition or use or dis-
closure of the trade secrets are still 
open questions based on the com-
plaint. While New York technically 
recognizes an “inevitable disclosure” 
theory of  misappropriation—i.e., 
alleging defendant’s job is so similar 
to his job at plaintiff ’s that it will be 
inevitable for the defendant to dis-
close or use plaintiff ’s trade secrets—
that theory is now disfavored in New 
York after the preliminary injunc-
tion phase [See, e.g., Janus et Cie v. 

Kahnke, No. 12 CIV. 7201 WHP, 
2013 WL 5405543, at * 2 (S.D.N.Y. 
Aug. 29, 2013) (“New York law does 
not appear to recognize inevitable 
disclosure of trade secrets as a stand-
alone cause of action. Rather, state 
and federal case law refer to the doc-
trine of inevitable disclosure exclu-
sively in the context of preliminary 
injunctions [to support the irrepa-
rable harm showing].”).]

Equinox is seeking $40 million in 
compensatory and punitive damages, 
which can buy a whole lot of exercise 
bikes should Equinox prevail. Its 
complaint alleges a litany of dam-
ages based on customers leaving for 
Defendants’ new shop, but whether 
those add up to $40 million remains 
to be seen. (An interesting wrinkle is 
that Defendants have now filed their 
own counterclaim, seeking unpaid 
wages and overtime pursuant to the 
Fair Labor Standards Act and New 
York Labor Law).

While Equinox presents what may 
be the classic trade secret scenario—
former employees leaving to start 
their own competing business—its 
trade secrets are certainly not tradi-
tional, but may well satisfy all the 
trade secret elements.

The case is Equinox Holdings, Inc. v. 
Matheny, case number 65364/13 in 
the Supreme Court of New York.

Romance Is a 
Trade Secret

“Hell hath no fury like a speed dat-
ing service scorned.” In December 
2012, Match.com contracted with 
Speed Date to set up speed date 
events on behalf  of Match.com mem-
bers, but the fling was short-lived. 
Match broke off  the relationship 
just six months later in May 2013. 
A few months later, Speed Date sued, 
claiming that Match.com stole Speed 
Date’s trade secret “formula and 
pattern for marketing and running 
speed dating events, which resulted 

in their status as the most success-
ful speed dating business/service in 
the nation.” Speed Date alleges that 
Match improperly used the secret 
formula to host its own speed dating 
events, and is seeking $5.65 million 
in damages to help mend its broken 
heart. While Speed Date and Match.
com looked like they were heading to 
a showdown in divorce court, Speed 
Date appears to have had a change 
of heart. In February 2014, Speed 
Date dismissed its complaint without 
prejudice. It’s unclear whether this 
case will reappear, perpetuating the 
parties’ on-again/off-again love affair 
or if  Speed Date and Match.com 
will be able to amicably separate. But 
in any case, this type of case is part 
of an interesting trend where part-
nerships that share trade secrets in 
nontraditional settings may go awry.

This case is Speed Date USA, Inc. v. 
Match.com Events, LLC, Case No. 
13-cv-06125-TJS in Eastern District 
of Pennsylvania.

What the above cases show is that 
trade secrets come in all shapes 
and sizes. Trade secrets don’t always 
have to be top secret source code, 
technical designs, or the formula 
for Coke. All companies have trade 
secrets, but you may want to think 
expansively about what they are 
and how they’ve been misused. The 
cases also reflect a growing trend of 
outside-the-box plaintiffs who will 
continue to seek trade secret protec-
tion, meaning defendants also will 
have to be nimble in how they apply 
defenses to trade secrets and adapt 
their attacks to these new types of 
trade secrets.

Catherine Lui is a senior associate at 
Orrick, Herrington & Sutcliffe LLP 
in San Francisco, CA, and  Valerie 
Goo is a partner at Orrick in Los 
Angeles, CA. They are members of 
the Litigation Practice Group with 
a focus on complex commercial and 
trade secrets litigation.
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